


















10 

A waiver of the . privilege does 
not flow from limited access to pri­
vileged communications, but from the 
President's allowing some individuals 
to reveal publicly the contents of 
the privileged coum.unication, i.e., 
letting Halderman testify publicly 
in regard to his recollection of the 
conversations themselves and the tapes 
of those conversations. YQu m~st 

rem.ember, it is not really the tapes. 
which are privileged, but the coum.uni­
cations which happen to be contained 
on those tapes. In allowing certain 
individuals to give testimonial eviden­
ce as to the coum.unications themselves, 
the President seems to waive the privi­
lege which attaches to that communica­
tion leaving himself open for an order 
. ' . . that all eviden~e of that communication 
be produced. The President expresses 
his concern about preserving the abso­
lute confidentiality of his private 
coumunications. Yet, when he allow.s 
his advisors to testify as to the sub­
stance of those communications, he him­
self breaches that confidentiality. 
That would seem to constitute a waiver 
at least as broad as the President's 
permission to publish. 

These decisions as to when there 
has been a waiver are decisions for 
the courts, not the Chief Executive, 
decisions which can only be made after 
review of the particular facts in a 
given case. 

At the risk of your professional 
reputation what do you think the final 
decision of the Supreme Court will be? 

I do not expect the Supreme Court 
to adopt either the President's posi­
tion or the Special Prosecutor's posi­
tion. The furthest I would expect the 
Court to go toward adopting the Presi­
dent's position would be to give him 
the right to expunge any material dir­
ectly relating to the security of the 
nation against foreign powers. Some­
thing akin to the broad powers which 
the President has been held to have 
in the foreign affairs area. The 
President having made some sort of 
initial determination, must provide 
the remainder of the tapes (along 
with, perhaps, a notation as to the gen­
eral subject matter of the materials 
expunged), to the Court, for in camera 
inspection. The District Court, after 
in camera inspection, would then order 
such parts of the tapes as it deems 
relevant to the pr~secution, so much 

of the tapes as relate to possible · 
criminal conduct, released to the 
prosecutor. The Supreme Court might 
further order that the District Court 
only release to the prosecutor so 
much of the tapes as relate to the 
unofficial acts of Richard Nison the 
candidate, as opposed to the official 
acts of Richard Nixon the President. 

The farthest away from the Pre­
sident's position which I would expect 
the Supreme Court to go would be to 
order his release of all of the tapes 
to the District Court for in camera 
inspection, with no prior expungement 
by the President. Further, they might 
well make no . distinction between "offi­
cial". and "unofficial" acts -- a dis­
tinction which might be impossible to 
apply in any event. (Can Richard 
Nixon the Candidate be separated from 
Richard Nixon the first-term Pres'ident?) 

Another possible resolution would 
be for the Court to find a waiver and 
not reach the question of the scope of 
the privilege. 

In connection with the discussion 
of this question, a distinction must 
be made between the argmnent that there 

is such a thing as executive!)rivi­
lege and the argmnent that the judi­
cial branch cannot order the Chief 
Executive to do anything. It may 
issue a subpoena against the Pre­
sident but it may not enforce that 
subpoena against him. A third pos­
sible resolution, then, would be a 
ruling that the tapes can be sub­
poenaed but that if the President 
refuses to comply, no further action 
against the President can be taken 
and the matter must be dropped. 

Do you have an opinion as to 
how any of the nine Supreme Court 
justices may approach the issue of 
"executive privilege"? 

I never like to "guess" what the 
Supreme Court or any of its justices 
may do in any somewhat novel case. 
Particularly a Court, like the Burger 
Court, which is in many ways too new 
to "figure out." I could guess how 
Mr. Justice Douglas might -approach 
the issue, but that would not neces­
sarily be newsworthy. Mr. Justice 
Marshall should be alined, to one 
degree or another, with Mr. Justice 
Douglas. Mr Justice Rehinquist should 
be on the other side of the spectrum, 
ruling in favor of a broad _executive 



· privilege, given his politics and his 
background in the Justice Department. 
I say this in light of the fact that 
a number of past Supreme Court Jus­
tices, with prior experience in the 
Executive Branch, have taken positions 
as Justices of the Supreme Court which 
were directly opposed to positions 
they had taken when advocating on 
behalf of the Executive Branch, 
but feeling that Mr. Justice Rehin­
quist will not be full of those kinds 
of surprises. I would expect Mr. 
Justice Burger, Mr. Justice Blackmun, 
and probably Mr. Justice Powell to 
decide that there is such a thing as 
"executive privilege, 11 but that the 
privilege is not as broad as this 
Executive argues. Out of the remain­
ing three Justices, Justices White, 
Stewart and Brennan, the doctrine of 
"executive privilege, 11 though perhaps 
watered down from the version pre­
sented by our President, should get 
the votes it will need. 

*********************** 

-Professor Manfred Pieck has in 
the past taught Constitutional Law. 

The term executive privilege is 
properly applied to the right, if any, 
of the executive department of the 
federal government to withhold infor­
mation, not .privileged under the law 
of evidence, which relates to a sub­
ject within the constitutional auth­
ority of the Congress because dis­
closure would interfere with the dis­
charge of the constitutional power 
of the executive branch. Executive 
privilege as so defined is not con­
tained in the express language of 
the Constitution. But it has been 
asserted by President George Wash:-

- .. 
ington and by most Presidents since 
then, arid generally based on the no-
tion that disclosure in such a case 
would interfere with the efficient 

and effective administration of the 
executive branch of the federal gov­
ernment. Because executive privi­
lege has been asserted by Presidents 
in response to demands £rem Congress 
for infoxmation it should coae as no 
surprise that there have always 
been members of Congress who have cha­
llenged that Presidents have such pri­
vilege. See Berger, Executive Pri­
vilege!.• Congressional lnquiry;-T2 
u.c.L.A. L. Rev. 1044 (1965). 

There has bee~ statutory recog­
nition that the Pre•jdent may with­
hold infoxmation from~ public 
in the interest of national defense 
or foreign policy. 5 u.s.c. I 552 
(b) (1) (Freedom of Infoxmation Act). 
Yet that same statute provides in 
subsection (c) "••• that this sec­
tion is not authority to withhold 
information from Congress. 11 In 
any event, to date there has been 
no authoritative decision of the 
constitutional validity of executive 
privilege. 

I believe that the members of the 
United States Supreme Court would 
gladly forego having to rule on the 
constitutionality of executive pri­
vilege. But if the question of exe­
cutive privilege does reach the Court, 
it will split-as follows: 

The conservatives-Chief Justice 
Burger, Justice Blackmun, Justice 
Powell, and Justice Rehnquist will 
either avoid ruling on the question 
or, based on one theory or another, 
uphold the constitutional validity of 
executive privilege. Very likely, 
these Justices might decide that, 
judged by the criteria set forth in 
Baker!.• Carr, executive privilege 
raises a political question which the 
Court should not decide. The liberals­
Justices Douglas, Brennan, and Marshall 
will most likely deny the constitution­
ality of executive privilege in effect 
then leaving it up to the swingmen­
Justices White and Stewart. By using 
50-50 odds, one of those two Justices 
will go with the conservatives result­
ing in upholding in some way the con- · 
stitutional validity of executive pri­
vilege. My projection of this result 
is buttressed by the _fact that the · 
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Court in Mississippi ~· iolmson, 4 Wall, 
41~ · (1867) stated that though the 
acts of the President or the Congress 
are in proper cases subject to the 
,Court's cognizance, neither can be 
restrained in its action by the jud-
icial department; in other words, the 
Court lacks power to enjoin either 
President or Congress. This c\espite 
the fact that Chief Justice Marshall 
in 1807 sitting as a Circuit Judge 
expressed the opinion that in proper 
circumstances a subpoena could be 
issued to the President. United 
States v. Burr, 25 F. GAS. 30, 34 
[c.c. Va. 1807] . ·. . .. 

Assuming arguendo that there is 
an executive privilege, it not at all 
clear whether such privilege would be 
waived by the President permitting a 
private citizen to have access to the 
privileged material. Yet, if such 
material becomes public knowledge, wa­
iver will have occured because the 
material can no longer benefit from 
secrecy. 

********************** 

Doctor Richard Shugrue currently 
teaches Constitutional Law. 

The Supreme Court's disposal of 
the head-on clash between Special Pro­
secutor Archibald Cox and the Nixon 
Administration over the so-called 
Watergate Tapes and the "doctrine" of 
executive privilege will, as Law Week 
has commented, be awaited by both the 
public and the press. (42 L.W. 3161) 
The Cox-Wright confrontation has been 
variously labeled'~ battle of the 
giants" arid "the gravest constitutional 
crisis in more than a century." 

But whatever one might want to 
style those two scholarly gentlemen 
(and I would not invest them with 
titanic proportions), there are some 
critical issues involved in the liti­
gation: 

1. Is . there such a thing as 
executive privilege? Harvard's Pro­
fessor Raoul Berger first defines EP 
as "shorthand fo{'.' the Presidential 
claim of constitutional authority to 
withhold information from Congress" 
and then goes on to assert that is 
is "a myth, without constitutional 
basis, and the best evidenc~:that 
can be mustered for it is a series 
of; self-serving p·resi.dential asser­
tions of a power to withhold infor­
mation." (247 Harpers 12, Oct., 1973) 

2. But if there is executive 
privilege, is it, as Senator Sam Ervin 
suggests, limited only to those com­
cunications dealing directly with the 
constitutional responsibilities of the 
Presidency? In other words, since 
there is no duty to run for reelec­
tion any communications dealing with 
electoral politics is not privileged. 
Furthermore, any communication deal­
ing with alleged illegal activity is 
obviously beyond the scope of the 
privilege. 

3. Conceeding, arguendo, that 
there is a limited privilege, has 
Mr. Nixon waived it by allowing his 
former chief-of-staff, currently 
a civilian, access to and opportunity 
for auditing at least some of the 
tapes? 

Professor Berger is a far better 
historian than I, so I must defer to 
his expertise when he claims that he 
can find no pre-constitutional foun­
dation for the privilege in common law 
and British history, nor any legiti­
mate argument for it from that date 
in America. The fact remains that 
Presidents have invoked the privilege, 
however, and Congress has sat passive­
ly by and allowed them.to do so. It 
is great fun to speculi:i'te,· in an ivory 
tower, on abstract constitutional is­
sues. Jurisprudes of every stripe love 
to theorize on what courts might do 
and what the law ought to be. 

If I were living in the last cen­
tury and could observe what Woodrow 
Wilson wrote about in Congressional 
Govermnent I might be inclined to the 
view that Congress had too much power 
and the framers _of the Constitution 



intended that that power be shared 
with the coordinate branches. I don't. 
We live in an age of presidential 
ascendancy, where the lion's share of 
political power re!it:S in the hands of 
the executive. I, therefore, think a 

• 100d starting place for divesting a 
potential dictator of his power is 
with a reassertion of· Congressional 
power. Thus, strict limitation of 
executive privilege to the guidelines 
offered by Ervin seems like a good 
idea. 

If, on the other hand, the ques­
tion is what will the Justices do with 
the Tapes case? I just don't know. 
Speculating on the outcome of cases 
is chancy and perhaps foolish. Who 
would have predicted that Douglas and 
Blackman would have lined up together 
in Sierra? (405 u.s. 727). For a 
hint, perhaps one could refer to En­
vironmental Protection Agency v. Mink 
410 U.S. 73 (1973). Or even go b'a'ck"" 
as far as Kr. Chief Justice Marshall's 
opinion in United States v. Burr, (25 
Fed. Cas. 30, c.c.D. va. 1807)7""° In 
Kr. Justice Douglas' dissent in Mink 
(93 s.ct. 845-848), of course, o~ 
~ets a fairly good idea where he 
would go. He quotes from Henry Steele 

Commager: The generation that made 
the nation though secrecy in 
govermaent one of the instru­
ments of Old World Tyranny 
and conmitted itself to the 
principle that a democracy 
cannot function unless the 
people are permitted to know 
what their government is up 
to. Id. 

(Note: Ex~utive privilege artic·l~ was 
written prior to Court of Appeals deci­
sion, In Re Grand Jury Subpoena to 
~E~ard Nixon--ed.) 

Platanent._ News 
The Creighton Unive~sity Law School 

Placement Office, now in its second year 
of existence, serves as a clearinghouse 
to match needs of available stud~nts and 
perspective, employers, by encouraging 
firms, organizations and agencies, both 
governmental and private, to visit on­
campus during the academic year. We 
afford the opportunity for perspective 
employers of our graduates to have 
comfortable facilities in which to in­
terview and to have an opportunity to 
further cement our ties with the legal 

. .),. - ~ 

profeasion. Tbe servic•• are avail• 
able to each 1tudant,with r•a•rd to 
placemiant inforaation and 1uidance. 
The office is open from 8100 A.H. 
until 4130 P.H. for your convenience. 
Studen_ts interested in ulins the place­
ment services are required to submit 
a resume, fill out a geographical card 
and s ian a srada rd-ease fona. I keep 
these materials ·in their individual 
files. Student cooperation thi1 year, 
has been exceptionally aratifyina• 
Thus far, we have placed December 
graduates in Judicial clerkships, 
firms_and/or corporations. 

All infol'lll&tion from goverrnant 
agencies has been recorded on file 
for the students.- We have a small, 
but ever-e'Xpanding placement library, 
consisting of United States Lavyars 
Reference Directory, Corporate Legal 
Directory, booklets and government 
pamphlets pertaining to statistical 
breakdowns of the legal profess ion 
with articles of law and the requisite 
forms to fill out for Civil Service or 
At the end of the month I will be re­
ceiving the 1973 National Bar Examiner. 
This magazine states the addresses and 
necessary requirements for admission to 
the individual state bar examinations. 

The.Law School has recently esta­
blished a joint faculty and student 
Placement Coumittee to advise the Place­
ment Office. This coumittee is com­
prised of two faculty members, 
Dr. Richard Shugrue and Professor 
Robert Doty, a representative from 
the senior class, Jolm Vincent, the 
junior class, Janet Arnold, and 
myself, Jackie Hass. The coumittee 
met September 24th, and we discussed 
various problems concerning the place­
ment office and what methods can be 
initiated to improve it. One of the 
main concerns of the Placement Office 
is to encourage employers to seek out · 
qualified applicants. The "job cnmch" 
is a vital problem to all of us, and 
only with diligent work can we accom­
plish the ultimate goal, "a good job". 

Law Schools nation-wide are exper­
iencing intense job market competition. 
A typical firm may receive from one to 
forty applications from graduating 
seniors weekly. By necessity, a stu­
dent must be prepared to send out re­
sumes and cover letters early in the 
year. 

- Jackie Hass 
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.LAw_ScttooL SuRV_EY 
Last Spring, after deducing that con­

ditions in law school were less than our 
ideal, a handful of malcontents drew up 
a survey question sheet and sent it to 
sixteen law schools. Since we were not 
only malcontent but singularly cynical 
after the academically acclaimed built-
in failures of a first semester in law 
school, we hypothesized that law school 
would be much the same everywhere. Nine 
law schools returned an answered ques­
tionaire. Results indicate the condi­
tions and policies in the surveyed law 
schools are similar to each other and 
to Creighton. The few departures from 
the norm are noted in this column with 
our very biased interest. 

Areas of law school administrative 
practice surveyed included employment 
policies, percentage of employed students, 
class scheduling in relation to student 
needs, class hour loads, and procedures 
to drop a class. Time lapse between fin­
al exams and grade distribution was of 
great interest to us in the Spring of 
1973, so we asked what the experience 
was at other schools. Finally we asked 
for a description of grading procedures: 
grade percentages or points, pass-fail 
honors, or other systems. 

The cover letter and questionnaire 
were addressed to the Student Bar Asso­
ciation President at each school. The 
first four questions were on employment. 

Our survey indicates that employ­
ment is discouraged or expressly for­
bidden to first year students at two­
thirds of the law schools answering. 
Where students find employment necessary 
some schools allow for a maximum work 
schedule of fifteen hours per week. At 
Marquette and Yale according to the res­
pondent the student makes his own choice 
but it was estimated that only 10-20% of 
the freshmen students were employed. 
Georgetown, Washington D.C., where no 
policy on student employment was said to 
exist and where employment opportuni­
ties were rated "excellent", 30 to 40 
percent of the Freshmen were employed 
and over 50 percent of the upper class­
men were employed. 
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All schools answered "no", to the 
question, "Are classes scheduled to 
allow for student employment?". Yale 
answering, "not administratively feasi­
ble". 

When questioned as to flexibility 
of scheduling relative to the needs of 
a student who has a family and/or out-

side responsibilities, only Yale and 
South Dakota answered unequivocally 
"yes", indicating that their schedule 
was flexible in that respect. 

Two other schools gave a quali­
fied yes. The qualification was that 
achievement of flexibility in scheduling 
was available to the student who was 
willing to forgo taking certain classes. 
The logic o.f that response escapes me. 

Georgetown gave no answer. Mar­
quette explained that most ctasses 
were scheduled in the morning for the 
professors convenience. Near this 
point in the questionnaire the Marquette 
respondent noted, ''For the first year, 

students at Marquette are enslave·d by 
the law." 

Minimum class hour load at five 
schools is fifteen hours for fresh­
men. Six schools report that the 
minimum load for upperclassmen is 
twelve hours; at the University of 
Southern California it is thirteen 
hours; at the University of Texas, 
Austin, a student may go parttime after 
the first year; and at the University 
of South Dakota the minimum load for 
upperclassmen is fourteen hours. 

The University of Minnesota has an 
academic year of three semesters for 
a two year law school. The minimum load 
is sixteen hours per semester for fresh­
men and twelve for upperclassmen. 

The answers to the question on the 
procedure to drop a class must be inter­
preted in the context of the minimum 
load requirement. In that context Yale 
and the University of Minnesota drop a 
class by filing a simple form up until 
the day of the final exam. At Univer­
sity of Texas, freshmen can drop courses 
only in emergency situations. A stu­
dent must petition and show cause at 
the University of Florida as we do at 
Creighton. They do not indicate time 
lapse between the filing of the peti­
tion and the administration's response; 
in one case at Creighton the formal res­
ponse to a petition filed the first week 
of school to drop a class was issued 
after six weeks of the semester elap­
sed. A student is required to attend 
class until notified. 

At Notre Dame there is a five week 
period in which to drop a class; how­
ever the respondent says he knows of 
no exception to the minimum class hour 
requirement. The rest of the schools 
indicate that classes may only·be drop­
ped with the Dean's permission. 



\ 
Time lapse between the end of final 

exams and grade distribution ranged from 
as long as three months at Yale and Mar­
quette to one week at University of Flo­
rida in Gaineseville, Florida. Grades 

-are posted at Notxe Dame two weeks after 
exam period followed by formal distri­
bution in five to six weeks. 

University of Texas estimates an 
average of one month due to variation 
in professors r' grading time.· University 
of Minnesota respqnded that their lapse 
time varies with professors ranging from 
one week to over sixteen weeks with one 
professor, at the time of the response. 
University of Sout~ Dakota students have 
their grades after three weeks. 

Creighton distributed grades infor­
maily (I118aning without the benefit of an 
envelope) seven weeks after the beginn­
ing of the Spring 1973 semester. A cha­
racter building experience for sure. 

Pass-fail, honors is the grading 
system at Yale. Georgetown. uses five 
adjectives: exceptional, distinguished, 
good, pass, fail. Notre Dame used pass­
fail, honors for upper ~ivision students. 
They have changed to letter grades for 
students entering 1973 and thereafter. 
Letter grades are used at University of 
Florida. The rest of the schools report­
ed grade per~entages or p~_!nts. _ 

Some amninistrators and students 
have criticized me as being less than 
professional in my desire for more indi­
vidualistic treatment of students in 
rms of their economic means, their per­
sonal requirements for scheduling and 
their need for intellectual feedback. 
Certainly very little in the answers 
to the questiona,.ixe is any threa~ to 
the status quo. I derive no satisfac­
tion in the knowledge that law school 
policy is the same elsewhere and is, 
in some instances, less tolerable than 
at Creighton. -. -~.:l_~-~ Albers 

SEE YO_U IN .TORT 
Your patient is a baby. The opening to 

his stomach is closed by an unnecessary mus­
cular wall making feed intake other than an 
1. V. useless I Circumstance clouds the oper­
ation with additional variables: 

The patient is severely 
retarded. His parents 
direct you not to operate. 
Their conviction being that 
life will be unlivable for 
their child. 

In this case would an ordinary, rea­
sonable and prudent (O.K.P.) Doctor oper­
ate? It would be against parental con­
sent. The e~le pr•sented, the Jobn Bop- .. 
kins ltile:ana 1 \W"pl.ctS' a choice that aight 
force a suit reaac-dless of the direction of 
the decision. · -· 

Malpractice of sorts bas crept into 
the headlines; its consequences have pro• 
voked television documentaries. Three 
general questions of interest follow: 

1. Do H.D's in reaction to 
; . ·.· :fear of a malp~actice 

suit lose coapetency in 
performance of medical 
duties? 

Response of Doctors interviewed: 
The fear of suit is minute· "for 
me." Any trace of it bas helped 
increase 1\ny" conscientiousness 
not reduce efficiency. Also, 
malpractice was said to be of 
low incidence in the mid-west 
as compared to both coasts. The 
branches of medicine most con­
cerned would be surgery and anes­
thesiology, for mistake visi~i­
lity is extreme and degree great. 

2. Are excessive tests and x-rays 
made in anticipation of legal 
defe.nse? 

Response: They are taken, but 
the excess has been blown out of 
proportion. Younger Doctou& 
take mere tests as reassurance 
for themselves in diagnosis. 
Each M.D. has a special interest 
that he checks on, often regard­
less of its utility for the pati 
ient. 

X-Ray's in the Emergency Room 
were taken if patient thought 
there was a fracture·; this i$ 
done as a preventative defense: 
The Emergency Room Doctor indi­
cated time in his "office" was 
critical and that peripheral 
tests were generally by passed 
due to imnediacy. 

3. Does the relationship be­
tween Doctor and patient 

...!"f(~Et the tendency to s~'l 
Response: "The-· eaa of. tla&. --
house call is finished. 11 . Rea-

15 
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ssurance was all that was ac­
c<Jlll)lished? A Doctor is help­
less without his tools, just 
as a lawyer without his books. 
The physicians indicated the 
rise of suits as M.D. - Pat­
ient relations strained in the 
rapidity and bulk of cases in 
urban hospitals. 

A rural M.D. seen as "the only 
Doctor in tod is sued in­
frequently. But the specia­
list in ''Megalopolis" without 
an identity to the patient is 
sued substantially more. He, 
therefore, insures himself to 
a greater degree. 

Malpractice insurance rates 
are determined by incidence 
of suits, average amount paid 
on claims and the field of the 
medical profession of the in­
sured, integrated in a geo­
graphic area. An example of 
the variance: 

Neurosurgeon in Califor­
nia pays $12,000.00 per 
year for hi~ insurance. 
A Nurse in Cnaha might 
pay only $41.00 for th­
ree years. 

Patient consent is a less costly 
means of a preventative defense in a 
malpractice suit for the M.D. But far 
reaching consent clauses can be seen 
with a mixture of emotions by a lawyer. 

The forms are necessary for .the pro­
tection of the M.D., yet there seems to 
be no limits as to what can go on in · 
treatment. The following is an example 
of such a clause: 

The Docket 
School of I.aw 
Creighton University 
2500 California Ave. 
Omaha, Nebr. 68178 

"I consent to the performance 
of operations and procedures 
in addition to or different 
from those ROif contemplated, 
whether or not arising from 
presently unforeseen condi­
tions, which the above men-· 
tioned physicians and assis­
tants may consider necessary 
or advisable in the course of 
the operation." 

In dealing with malpractice, the 
lawyer must have his skills of dealing 
with the expert witness to determine 
from circumstances, colored in Mullin 
gray just what ORP M.D. standards are. 
- Bob Fitzgerald 

********************* 
(Continued from page 1.) 
Question Number Three: In Janet 

Arnold.' s case, how can this policy jus­
tify not letting her transfer? How can 
a single "exception" in her case en­
danger the accuracy of a class rank 
ratio? Isn't the ratio similarly broken 
by students voluntarily dropping cour­
ses? 

At any rate, the fact remains that 
one student lost $23.50 because of an 
administrative error. The administra­
tion might counter that the error was 
hers yet one must ask is reliance on 
the bulletin.board in lieu of one's 
schedule sheet conmon knowledge? At 
any rate it was the student who suffered 
the loss, not the administration. 

And if the reader disagrees with 
some of the implications raised by this 
article, at least he is left with the 
warning--Check The Bulletin Board! 
- Mary Clarkson 




