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GREATHOUSE V. JHS SECURITY, INC.:
THE SECOND CIRCUIT CORRECTLY HELD THAT
INTRACOMPANY COMPLAINTS TO EMPLOYERS

ARE PROTECTED UNDER THE FAIR
LABOR STANDARDS ACT

I. INTRODUCTION

In Kasten v. Saint-Gobain Performance Plastics Corp.1 the United
States Supreme Court cleared up the issue of whether oral com-
plaints, in addition to written complaints, were protected under the
anti-retaliation provision of the Fair Labor Standards Act (“FLSA”) by
ruling in the affirmative.2  Although the facts of Kasten involved an
employee who made an oral complaint directly to his employer Saint-
Gobain, the Supreme Court denied considering the legal question of
intracompany complaint protection because the matter had not been
raised on its own in the certiorari briefs.3  Because the Supreme Court
has never decided whether complaints made to employers are afforded
protection under section 215(a)(3) of the FLSA, lower courts are left to
determine that issue.4  Circuits have split on the issue, but certain
circuits support intracompany complaints under the FLSA.5

The United States Court of Appeals for the Second Circuit had
long denied protection of intracompany complaints.6  With the recent
decision of Greathouse v. JHS Security, Inc.,7 the Second Circuit
changed its position on the matter in deciding that the FLSA anti-
retaliation provision includes oral complaints to employers, as long as

1. 563 U.S. 1 (2011).
2. See Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 4 (2011)

[hereinafter Kasten III] (declaring that both oral and written complaints are protected
forms to provide protection under the FLSA anti-retaliation provision).

3. See Kasten III, 563 U.S. at 17 (stating its decision to decide the oral versus
written legal question on its own and declining to consider Saint-Gobain’s alternative
claim as to complaints made to employers versus government agencies).  This Note uses
the phrase “intracompany complaint” to refer to employee complaints to employers, re-
gardless of whether the complaint was in written or oral form. See Minor v. Bostwick
Lab., Inc., 669 F.3d 428, 437-39 (4th Cir. 2012) (discussing intracompany complaints).

4. See Kasten III, 563 U.S. at 17 (determining that oral complaints fall within the
scope of the FLSA provision’s language, yet leaving lower courts to determine whether
the FLSA’s notice requirement is met specifically by intracompany complaints).

5. See Greathouse v. JHS Sec., Inc., 784 F.3d 105, 110 (2d Cir. 2015) [hereinafter
Greathouse II] (discussing the circuit split among the Second Circuit versus the First,
Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits as to in-
tracompany complaint protection under the FLSA).

6. See generally Lambert v. Genesee Hosp., 10 F.3d 46, 55, 56 (2d Cir. 1993) (bar-
ring Equal Pay Act (“EPA”) protection for employees who merely made informal oral
complaints to a supervisor).

7. 784 F.3d 105 (2d Cir. 2015).



126 CREIGHTON LAW REVIEW [Vol. 50

they are sufficiently clear and detailed for the employer to understand
that the employee is asserting his or her rights under the provision.8

This Note will first state the facts and holding of Greathouse.9
This Note will then provide background of the context surrounding the
Second Circuit’s recent decision in Greathouse, including discussion of
the FLSA, a Second Circuit case abrogated in part by Greathouse, the
decision of Kasten, and the United States Court of Appeals for the
Eighth Circuit’s decision to support intracompany complaints.10  This
Note will argue that the FLSA’s anti-retaliation provision is ambigu-
ous, requiring statutory interpretation.11  Statutory interpretation
demonstrates the FLSA’s remedial purpose as a whole, which requires
the anti-retaliation provision to be read broadly.12  This Note will then
argue that intracompany complaints should be protected as long as
the notice requirement is satisfied, which is a position supported by
administrative agencies, various sister circuits, and commentary in
Kasten.13  Finally, this Note will conclude that the Second Circuit cor-
rectly decided intracompany complaints to employers are protected
under the FLSA.14

II. FACTS AND HOLDING

In Greathouse v. JHS Security, Inc.,15 Darnell Greathouse
brought an action against his former employer, JHS Security, Inc.
(“JHS”) and president and part-owner of JHS, Melvin Wilcox, under
section 215(a)(3) of the Fair Labor Standards Act of 1938 (“FLSA”) for
retaliatory discharge.16  Greathouse held a position as a security
guard at JHS from September 2006 to October 2011.17  During that
time, Greathouse noticed he was being denied full and timely payment
of wages and there were improper payroll deductions on his account.18

8. Greathouse II, 784 F.3d at 117.
9. See infra notes 15-54 and accompanying text.

10. See infra notes 55-144 and accompanying text.
11. See infra notes 160-173 and accompanying text.
12. See infra notes 174-191 and accompanying text.
13. See infra notes 192-210 and accompanying text.
14. See infra notes 180-187 and accompanying text.
15. 784 F.3d 105 (2d Cir. 2015).
16. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 108 (2d Cir. 2015).  The FLSA anti-

retaliation provision states that it is unlawful for any person to do the following:
discharge or in any other manner discriminate against any employee because
such employee has filed any complaint or instituted or caused to be instituted
any proceeding under or related to this [Act], or has testified or is about to
testify in any such proceeding, or has served or is about to serve on any indus-
try committee.

29 U.S.C.A. § 215(a)(3) (West 2012).  The words “filed any complaint” were the subject of
debate in the case. Greathouse II, 784 F.3d at 109.

17. Id. at 108.
18. Id.
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Wilcox frequently assured Greathouse the payments would be forth-
coming, but never followed through on those promises.19  The United
States District Court for the Southern District of New York found Wil-
cox took advantage of Greathouse, as the position was Greathouse’s
first long-term job and real working experience.20  On October 14,
2011, Greathouse finally made an oral complaint to Wilcox about not
receiving wages for months.21  In response, Wilcox stated he would
pay Greathouse whenever he felt like it and then abruptly drew and
pointed a gun at Greathouse.22  Greathouse took that hostile interac-
tion to mean that his employment with JHS was over.23

Thereafter, Greathouse filed a complaint in the district court, al-
leging penalty claims under the FLSA and New York Labor Law
(“NYLL”)24 for missing and improper wage deductions as well as a
claim for retaliatory discharge.25  When neither defendant appeared
nor filed an answer, the clerk of the court entered a certificate of de-
fault against both, and subsequently, the district court ordered default
judgment be entered against the defendants.26  The Magistrate
Judge’s Report and Recommendation (“Report”) granted damages for
Greathouse on a number of his claims, yet, under the precedent of
Lambert v. Genesee Hospital,27 denied damages as to the anti-retalia-
tion claim because Greathouse had merely made a complaint to his
employer.28

Greathouse filed objections to the damage computations, denial of
retaliation damages, and the attorney fee computation of the Report.29

Greathouse’s argument for retaliation damages was based on a com-
parison to Brock v. Casey Truck Sales, Inc.,30 in which the plaintiffs
filed a complaint with the Department of Labor (“DOL”) asserting

19. Id.
20. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2015 WL 7142850,

at *8 (S.D.N.Y. Nov. 13, 2015) [hereinafter Greathouse III].
21. Greathouse II, 784 F.3d at 108.
22. Id.
23. Id.
24. N.Y. LAB. LAW §§ 1-224 (McKinney 2015); see N.Y. LAB. LAW Ch. § 215(1) (pro-

viding an anti-retaliation provision under NYLL).
25. Greathouse II, 784 F.3d at 108.
26. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2012 WL 5185591,

at *1 (S.D.N.Y. Oct. 19, 2012) [hereinafter Greathouse I].
27. 10 F.3d 46 (2d Cir. 1993).
28. Greathouse II, 784 F.3d at 108.  The precedent of Lambert barred Equal Pay

Act (“EPA”) protection for employees who merely made informal oral complaints to a
supervisor. Lambert v. Genesee Hosp., 10 F.3d 46, 55, 56 (2d Cir. 1993).  The EPA was
amended and is codified under the FLSA; therefore, anti-retaliation claims for filing
EPA or FLSA complaints fall under section 215(a)(3) of the FLSA. Lambert, 10 F.3d at
55.

29. Greathouse I, 2012 WL 5185591, at *4-6.
30. 839 F.2d 872 (2d Cir. 1988).
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their FLSA rights.31  The plaintiffs in Brock obtained a judgment
against the employer, which subsequently fired them for refusing to
discharge the employer’s obligation to pay the judgment award.32

Greathouse also objected to the denial of retaliation damages under
NYLL, citing law stating that Lambert did not apply to state law re-
taliation claims.33

The United States District Court for the Southern District of New
York adopted the Report with the exception of the amount of liqui-
dated damages and number of workweeks unpaid.34  The district
court determined that Greathouse’s reliance on Brock was unconvinc-
ing because there was no formal complaint filed with a government
agency and no judgment obtained as there had been in Brock.35  Thus,
the district court adopted the recommendation of denial of damages
for the anti-retaliation claim under the reasoning of precedent cited by
the magistrate.36  The court acknowledged that Lambert does not ap-
ply to state law retaliation claims under NYLL, but determined that
because Greathouse did not request damages for the claim, the state
law retaliation claim was ineligible for review as it presented a new
argument.37

Greathouse appealed the district court’s determination as to the
anti-retaliation claims to the United States Court of Appeals for the
Second Circuit.38  On appeal, Greathouse argued that the United
States Supreme Court decision, Kasten v. Saint-Gobain Performance
Plastics Corp.,39 abrogated Lambert such that intracompany com-
plaints are protected under the FLSA anti-retaliation provision.40

Greathouse reasoned that due to Kasten’s ruling, the provision was
open to interpretation and thus open to input from relevant adminis-
trative agencies such as the DOL and the Equal Employment Oppor-

31. Greathouse I, 2012 WL 5185591, at *5 (citing Brock v. Casey Truck Sales, Inc.,
839 F.2d 872, 874-76 (2d Cir. 1988)).

32. Brock v. Casey Truck Sales, Inc., 839 F.2d 872, 874-76 (2d Cir. 1988).
33. Greathouse I, 2012 WL 5185591, at *6 (citing Duarte v. Tri-State Physical Med.

& Rehab., P.C., No. 11 Civ. 3765(NRB), 2012 WL 2847741, at *3 (S.D.N.Y. July 11,
2012)).

34. Id. at *7.  In this decision, the district court’s standard of review in response to
receipt of the Report was one of discretion to accept, reject, or modify the recommenda-
tions on a small or large scale. Id. at *3 (citing 28 U.S.C. § 636(b)(1) (2012)).  If a timely
objection is filed in response in such a case, the standard is to determine whether clear
errors exist on the record, otherwise the standard is to review issues de novo. Id.

35. Id. at *7.
36. Id. at *5.
37. Id. at *6.
38. Greathouse II, 784 F.3d at 109.
39. 563 U.S. 1 (2011).
40. Greathouse II, 784 F.3d at 109.
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tunity Commission (“EEOC”).41  Greathouse further argued that the
Second Circuit abrogated its decision of Lambert in decisions post-
Kasten.42  Greathouse noted that Lambert differed from decisions of
other circuits relating to the interpretation of the FLSA retaliation
provision.43  Finally, Greathouse argued that intracompany com-
plaints serve policy concerns of empowering affected employees in tak-
ing a stand against adverse payroll incidents, thereby limiting a work
culture of non-reporting as well as benefitting the employer in dealing
with complaints before issues escalate into large lawsuits down the
road.44  JHS argued that Kasten did not abrogate Lambert because the
Supreme Court merely considered yet refused to address the validity
of intracompany complaints, thereby casting no doubt on the prece-
dent of the Second Circuit.45

41. Id.; see also Brief for Plaintiff-Appellant at 19-20, Greathouse v. JHS Sec., Inc.,
784 F.3d 105 (2d Cir. 2015) (No. 12-4521), 2013 WL 773311 (arguing the NYLL retalia-
tion claim should have been analyzed by the district court as the heading “Retaliation
Damages” in the findings of fact and conclusions of law referred generally to both NYLL
and FLSA retaliation claims).

42. Brief for Plaintiff-Appellant at 9-11, Greathouse v. JHS Sec., Inc., 784 F.3d 105
(2d Cir. 2015) (No. 12-4521), 2013 WL 773311; see Kuebel v. Black & Decker, 643 F.3d
352, 358 n.3 (2d Cir. 2011) (determining that a district court may use discretion to de-
termine whether a plaintiff can reassert abandoned FLSA retaliation claims due to ab-
rogation of precedent by Kasten); Ji v. Belle World Beauty, Inc., No. 603228/08, 2011
WL 5118170, at *1-2 (N.Y. Sup. Ct. Aug. 22, 2011) (relying on Kuebel to interpret Kas-
ten as having abrogated Lambert, thus allowing employee to bring a claim for retalia-
tion under the FLSA where he made an intracompany complaint); Munguia v. Bhuiyan,
No. CV 2011 3581(JBW)(MDG), 2012 WL 526541, at *3-4 (E.D.N.Y Feb. 16, 2012) (al-
lowing plaintiff to amend a complaint for inclusion of a FLSA retaliation claim, deter-
mining that Kasten may have an impact on whether certain employee-employer
communication constitutes a complaint under the FLSA anti-retaliation provision); Jute
v. Hamilton Sunstrand Corp., 420 F.3d 166, 174 (2d Cir. 2005) (opining “any” to have an
expansive meaning so that the meaning of the Title VII anti-retaliation provision is
given a broad interpretation).  Opposing counsel for defendant employers argued specif-
ically that Kuebel did not suggest the Second Circuit called Lambert into question. Brief
for Defendants-Appellees at 7-8, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir.
2015) (No. 12-4521), 2013 WL 2702547; see also Bonovich v. Knights of Columbus, 146
F.3d 57, 61 (2d Cir. 1998) (noting the Second Circuit refused to rely on plaintiff’s “pass-
ing reference” in a prior opinion’s discussion that was not necessary to resolve the case
at hand).

43. Brief for Plaintiff-Appellant at 12-14, Greathouse v. JHS Sec., Inc., 784 F.3d
105  (2d Cir. 2015) (No. 12-4521), 2013 WL 773311.

44. Brief for Plaintiff-Appellant at 16-18, Greathouse v. JHS Sec., Inc., 784 F.3d
105 (2d Cir. 2015) (No. 12-4521), 2013 WL 773311 (citing Mitchell v. Robert De Mario
Jewelry, Inc., 361 U.S. 288, 292 (1960)).  The United States Supreme Court in Mitchell
opined that Congress seeks compliance with the FLSA through employee relayed infor-
mation and complaints as opposed to setting standards through a federal supervision
program or inspection of payrolls. Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S.
288, 292 (1960); see also 29 U.S.C. § 202 (2012) (indicating the intent of Congress behind
the FLSA was to provide minimum labor standards as safeguards for the health, effi-
ciency, and general well-being of employees that fall under the protection of the FLSA
in a way that employment and earning power would not be negatively affected).

45. Brief for Defendants-Appellees at 5-6, Greathouse v. JHS Sec., Inc., 784 F.3d
105 (2d Cir. 2015) (No. 12-4521), 2013 WL 2702547; see United States v. Wilkerson, 361
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The Second Circuit held that the FLSA anti-retaliation provision
includes intracompany complaints, as long as they are sufficiently
clear and detailed so that any employer could understand both (1)
their content and context and (2) that the employee is asserting and
calling for protection of rights under the provision.46  The Second Cir-
cuit determined that the provision’s language, filed any complaint,
could have more than one meaning so as to open the phrase to statu-
tory interpretation.47  This determination was based on the statement
in Kasten that the provision’s language may be open to competing in-
terpretations as well as the statute’s use of the word filed, suggesting
a broad reading under the reasoning of Kasten that any complaint is
not narrow in scope.48  The Second Circuit also based its reasoning on
(1) the statute’s absence of words indicating a formal versus informal
filing or location where the complaint must be filed and (2) the context
within the statute where the phrase ‘instituted any proceeding’ follow-
ing ‘filed any complaint’ would be an extraneous if both meant only
triggering adjudication.49  Based on the analysis that the provision is
ambiguous and implies communication in general, the Second Circuit
looked into the statutory purpose and interpretations by relevant ad-
ministrative bodies.50  The Second Circuit determined intracompany
complaints are supported by the FLSA’s remedial purpose of fostering
protective environments in which employees could make complaints
without fear of economic retaliation.51  Finally, the Second Circuit de-

F.3d 717, 732 (2d Cir. 2004) (stating the Second Circuit is bound by precedent until they
are overruled by an en banc panel of the Second Circuit or by the United States Su-
preme Court); see also Union of Needletrades, Indus. & Textile Emp. v. INS, 336 F.3d
200, 210 (2d Cir. 2003) (recognizing an exception to the rule on binding precedent when
an intervening United States Supreme Court decision casts doubt on prior Second Cir-
cuit decisions).  Defendant employers also argued that although the Supreme Court in
Kasten noted “any complaint” may necessitate a broad interpretation in terms of form of
complaint, the Supreme Court focused more on the word “filed” than the word “com-
plaint” in its analysis. Brief for Defendants-Appellees at 12, Greathouse v. JHS Sec.,
Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521), 2013 WL 2702547.

46. Greathouse II, 784 F.3d at 117.  This holding overruled Lambert requiring com-
plaints be made with government agencies, not employers. Id.

47. Id. at 111-12.  The Second Circuit stated precedent indicating that when a stat-
ute’s plain meaning is clear, it should be enforced accordingly; however, if the statute’s
plain meaning is ambiguous, outside material must be utilized for interpretation. Id.
(quoting United States v. Livecchi, 711 F.3d 345, 351 (2d Cir. 2013); Daniel v. Am. Bd.
of Emergency Med., 428 F.3d 408, 423 (2d Cir. 2005)).  The question of ambiguity is
determined from the statute’s specific language, context of the language, and context of
the entire statute. Greathouse II, 784 F.3d at 111-12 (citing Robinson v. Shell Oil Co.,
519 U.S. 337, 341 (1997)).

48. Greathouse II, 784 F.3d at 111-12.
49. Id. at 112-13.
50. Id. at 113.
51. Id. at 113-14. See Irizarry v. Catsimatidis, 722 F.3d 99, 110 (2d Cir. 2013)

(opining the remedial purpose of the FLSA necessitates a broad interpretation in order
to serve the largest possible impact in the national economy) (citation omitted); see also
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termined that the EEOC and Secretary of Labor approve of intracom-
pany complaints under the FLSA anti-retaliation provision, showing
additional support for a finding that the provision includes intracom-
pany complaints.52  The case was vacated and remanded to the United
States District Court for the Southern District of New York.53  The
district court determined that Greathouse stated a valid claim for re-
taliation under the FLSA.54

III. BACKGROUND

A. THE FAIR LABOR STANDARDS ACT OF 1938 AND ITS ANTI-
RETALIATION PROVISION, 29 U.S.C. § 215(A)(3)

Congress passed the Fair Labor Standards Act of 1938 (“FLSA”)
in the wake of the Great Depression; yet, President Franklin D.
Roosevelt fought for labor standards since 1933, when the United
States Supreme Court invalidated the National Industrial Recovery
Act, which covered wage and hour standards.55  In a fireside talk to
the nation, President Roosevelt listed off a number of what he referred
to as the most important achievements of the Seventy-Fifth Congress
at that time, including the enactment of the FLSA.56  President

Carter v. Dutchess Cmty. Coll., 735 F.2d 8, 12 (2d Cir. 1984) (citing the purpose of FLSA
warrants a broad interpretation to serve a wide national economic impact).  The Second
Circuit noted that intracompany complaints serve the purpose of the FLSA because it
leads to more efficient and effective resolutions of workplace issues. Greathouse II, 784
F.3d at 114.

52. Greathouse II, 784 F.3d at 115.  The EEOC has stated in a document that
FLSA protection from retaliation is afforded to an employee who explicitly or implicitly
communicates directly to the respective employer of perceived rights under the statute.
Id. (citing U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Re-
taliation § 8-II(B)(1) (1998)).  The Second Circuit also noted the EEOC and Secretary of
Labor have consistently maintained the position that the FLSA anti-retaliation provi-
sion protects intracompany complaints. Id. (citing Brief for the Acting Secretary of La-
bor-M. Patricia Smith et al. as Amicus Curiae Supporting Plaintiff-Appellant and
Urging Reversal of the Distric Court at 27, Greathouse v. JHS Sec., Inc., 784 F.3d 105
(2d Cir. 2015) (No. 12-4521), 2013 WL 871205).  The Secretary of Labor is the enforcing
body of the FLSA’s provisions. 29 U.S.C. § 216(c) (2012).  The EEOC is an enforcing
body of the FLSA anti-retaliation provision under its EPA enforcement authority. 5
U.S.C.A App. § 1 REORG. PLAN I 1978 (West 1978). See generally Brief for Amici Curiae
Make the Road New York, Brandworkers International, Restaurant Opportunities
Center of New York, National Employment Law Project, Legal Aid Society, Asian Amer-
ican Legal Defense and Education Fund and Urban Justice Center in Support of Plain-
tiff-Appelant for Reversal at *15, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir.
2015) (No. 12-4521-CV), 2013 WL 1927324 (expressing support for intracompany
complaints).

53. Greathouse II, 784 F.3d at 117.
54. Greathouse III, 2015 WL 7142850, at *9.
55. John S. Forsythe, Legislative History of the Fair Labor Standards Act, 6 L. AND

CONTEMP. PROBS. 464, 464 (1939).
56. Address of the President Delivered by Radio from the White House (June 24,

1938), http://www.mhric.org/fdr/chat13.html.
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Roosevelt referred to the FLSA as one of the most far-reaching pro-
grams to benefit workers, which was intended to progress the nation
toward a better standard of living and increased purchasing power.57

The Senate and House of Representatives introduced two very
similar bills to address controlling maximum hours, minimum wages,
child labor, and unorganized labor.58  Throughout drafting, Congress
worked toward putting together an act that had a great deal of flexi-
bility.59  In Mitchell v. Robert DeMario Jewelry, Inc.,60 the Supreme
Court stated that Congress enacted the FLSA mainly to set minimum
labor standards.61  Indeed, in section 202 of the FLSA, Congress de-
clared that the purpose of the statute is to promote the general well-
being of workers in commerce.62  Congress also indicated a purpose of
efficiently correcting or eliminating poor labor conditions in a way
that does not substantially interfere with an employee’s employment
or earning power.63

Section 215(a)(3) of the FLSA, the anti-retaliation provision,
states that it is unlawful for any person to fire or discriminate against
an employee in any manner in response to discovering the employee
has filed any complaint, instituted a proceeding or is the reason a pro-
ceeding has been instituted, participated or will participate in testify-
ing at an instituted proceeding under the FLSA, or served or is
planning to serve as part of an industry committee.64  Under section
203 of the FLSA a person is defined broadly.65  Employer is also de-
fined broadly, but explicitly excludes labor organizations.66  Through-
out the years, the language of section 215(a)(3) has remained the

57. Id.
58. Forsythe, supra note 55, at 466; see generally S. 2475, 75th Cong. (1937) and

H.R. 7200, 75th Cong. (1937) (discussing legislative history).
59. Forsythe, supra note 55, at 466.
60. 361 U.S. 288 (1960).
61. Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 288, 292 (1960).
62. See 29 U.S.C. § 202(a) (stating that the purpose of the FLSA is to maintain a

“minimum standard of living necessary for health, efficiency, and general well-being of
workers . . . .”).

63. 29 U.S.C. § 202(b); see also Walling v. Sw. Greyhound Lines, 65 F. Supp. 52, 55
(W.D. Mo. 1946) (determining the FLSA was intended to be interpreted and applied in a
broad manner in line with its remedial and humanitarian purposes and drawing that
reasoning from congressional intent to comprehensively cover employees in interstate
commerce).

64. 29 U.S.C. § 215(a)(3).
65. See 29 U.S.C. § 203(a) (2012) (defining person as an “individual, partnership,

association, corporation, business trust, legal representative, or any organized group of
persons.”).

66. 29 U.S.C. § 203(d) (stating employer is defined to include “any person acting
directly or indirectly in the interest of an employer in relation to an employee and in-
cludes a public agency, but does not include any labor organization (other than when
acting as an employer) or anyone acting in the capacity of officer or agent of such labor
organization.”).
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same.67  The purpose of the anti-retaliation provision was two-fold: (1)
vindicate the rights of affected employees and (2) promote an environ-
ment in which employees may have the empowered confidence to re-
port grievances without the fear of retaliation as a roadblock.68

To establish a prima facie case for anti-retaliation claims under
the FLSA, a plaintiff must show: (1) participation in FLSA protected
activity known to the defendant employer, such as filing a FLSA law-
suit; (2) a damaging employment action against the plaintiff; and (3)
causation between protected activity and the employment action in
question.69  Support for retaliation claims may be through direct evi-
dence or under the McDonnell-Douglas v. Green70 burden-shifting
framework when direct evidence does not exist.71

B. LAMBERT V. GENESEE HOSPITAL: THE UNITED STATES COURT OF

APPEALS FOR THE SECOND CIRCUIT PREVIOUSLY LIMITED FLSA
ANTI-RETALIATION PROTECTION TO WRITTEN COMPLAINTS

FILED WITH A GOVERNMENT AGENCY

In Lambert v. Genesee Hospital,72 the United States Court of Ap-
peals for the Second Circuit concluded that employees’ oral intracom-
pany complaints were not protected by section 206(d) of the Equal Pay
Act of 1963 (“EPA”).73  In Lambert, three employees, Eva Baker, Tami
Foster, and Janine Lambert sued the Genesee Hospital, supervisor
Tod Timmel, and promoted manager Francis Dupre in the United
States District Court for the Western District of New York on retalia-
tion claims under a number of civil rights and employment law stat-

67. See generally 29 U.S.C. § 215 (originally enacted as Act of June 15, 1938, ch.
676, § 15(a)(3), 52 Stat. 1060, 1068) (showing amendments resulted in no change).

68. Saffels v. Rice, 40 F.3d 1546, 1549 (8th Cir. 1994); see also Mitchell, 361 U.S. at
292 (stating that it is common sense that fear of retaliation might cause employees to
accept substandard conditions).

69. Stockdall v. TG Invs., Inc., No. 4:14CV01557ERW, 2016 U.S. Dist. LEXIS
50039, at *21 (E.D. Mo. April 14, 2016) (citing Mullins v. City of New York, 626 F.3d 47,
53 (2d Cir. 2010)); see also Shrable v. Eaton Corp., 695 F.3d 768, 771-72 (8th Cir. 2012)
(utilizing the three-part test to conclude that an employee did not establish a prima
facie case of retaliation under the FLSA).

70. 411 U.S. 792 (1973).
71. See Wood v. SatCom Marketing, LLC, 705 F.3d 823, 828 (8th Cir. 2013) (dis-

cussing the McDonnell Douglas burden-shifting framework); see also Grey v. City of
Oak Grove, 396 F.3d 1031, 1034-35 (8th Cir. 2005) (discussing the McDonnell-Douglas
burden-shifting framework to appellant’s retaliatory discharge claim).

72. 10 F.3d 46 (2d Cir. 1993).
73. Lambert v. Genesee Hosp., 10 F.3d 46, 56 (2d Cir. 1993).  The Equal Pay Act

(“EPA”) was amended and is codified under the FLSA; therefore, anti-retaliation claims
for filing EPA or FLSA complaints fall under section 215(a)(3) of the FLSA. Lambert, 10
F.3d at 55.  This Note defines intracompany complaints as employee complaints,
whether written or oral, to an employer. See Minor v. Bostwick Lab., Inc., 669 F.3d 428,
437-39 (4th Cir. 2012) (discussing intracompany complaints).
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utes.74  Baker and Lambert worked as microfilm clerks in the
Hospital’s Duplicating Services Department, which provided both
printing and microfilm services.75  During the medical leave absence
of Department manager Terri Shiels, supervisor Tod Timmel made a
series of department decisions, including the announcement of an
open charge-person position to current printing employees.76  While
Lambert applied for the position despite her status as a microfilm
clerk, Baker complained to Timmel because the position was open only
to printing employees.77  When Timmel offered the position and corre-
sponding raise to male employee Dupre, Baker and Lambert com-
plained to Timmel and then to employee-affairs department employee
Ron Good that Baker’s claimed qualification as a microfilm charge-
person entitled her to the same salary as Dupre.78  Lambert addition-
ally complained that Timmel chose Dupre for the printing change-per-
son position based on his sex.79

The next year, Shiels died and Timmel chose Dupre to fill the
management position.80  Baker, Lambert, and Foster claimed Dupre’s
promotion was retaliatory in response to the prior unequal pay com-
plaints.81  As to the retaliation and EPA claims, a jury found in favor
of Baker, Lambert, and Foster.82  Following trial, Genesee Hospital,
Timmel, and Dupre moved for judgment notwithstanding the verdict,
and the United States District Court for the Western District of New
York granted the motion and entered judgment in their favor.83

Baker, Lambert, and Foster appealed to the Second Circuit.84

The Second Circuit concluded the district court erred in granting
judgment notwithstanding the verdict on the EPA retaliation claim
because Genesee Hospital, Timmel, and Dupre failed to meet the spec-
ificity requirement for that motion.85  However, the Second Circuit

74. Lambert, 10 F.3d at 50.  The employees asserted claims under Title VII of the
Civil Rights Act of 1964 (“Title VII”), the FLSA, the EPA, and New York State Human
Rights Law. Id.; see N.Y. EXEC. LAW §§ 290-301 (McKinney 2010) (providing human
rights law of New York).

75. Lambert, 10 F.3d at 50.
76. Id. at 50-51.
77. Id. at 51.
78. Id.
79. Id.
80. Id.  The manager position was advertised as requiring five to six years of print-

ing experience, and the court noted how Dupre had eight years of printing experience.
Id.

81. Id.
82. Id. at 51-52.
83. Id. at 52.
84. Id.
85. Id. at 54; see FED. R. CIV. P. 50(a) (stating the procedure requirements for judg-

ment as a matter of law).  In reference to FED. R. CIV. P. 50(a)-(b), the Second Circuit
has stated, “[t]hese two rules read together limit the grounds for judgment n.o.v. to
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dismissed Baker, Lambert, and Foster’s retaliation claim for insuffi-
cient evidence to support a prima facie case of retaliation when they
submitted oral complaints to their supervisor.86  The Second Circuit
surmised that the FLSA anti-retaliation provision’s language was
plain and unambiguous, and thus, deference to statutory interpreta-
tion was not necessary.87  The Second Circuit determined the provi-
sion’s plain meaning limited FLSA anti-retaliation protection only to
employees who filed formal complaints, not complaints merely con-
veyed to a supervisor.88  Therefore, the Second Circuit affirmed judg-
ment for Genesee Hospital, Timmel, and Dupre as to the EPA
retaliation claim.89  Baker, Lambert, and Foster petitioned for writ of
certiorari to the United States Supreme Court.90  The Supreme Court
denied certiorari.91

C. KASTEN V. SAINT-GOBAIN PERFORMANCE PLASTICS CORP.: THE

UNITED STATES SUPREME COURT LIMITED THE SCOPE OF ITS

HOLDING TO FORM OF COMPLAINT ALLOWED, YET SUGGESTED

BROAD IMPLICATIONS OF 29 U.S.C. § 215(A)(3)

In Kasten v. Saint-Gobain Performance Plastics Corp.,92 the
United States Supreme Court concluded that both oral and written
complaints are acceptable forms to activate the anti-retaliation provi-
sion of the FLSA.93  In Kasten, Kevin Kasten sued former employer
Saint-Gobain Performance Plastics Corporation (“Saint-Gobain”) in
the United States District Court for the Western District of Wisconsin
on an anti-retaliation claim.94  Kasten asserted he was fired after
making oral complaints to Saint-Gobain officials about the unlawful
location of timeclocks under the employer’s internal grievance-resolu-
tion procedure.95  In response, Saint-Gobain argued Kasten’s dismis-

those specifically raised in the prior motion for a directed verdict.” Samuels v. Air
Transp. Local 504, 992 F.2d 12, 14 (2d Cir. 1993).

86. Lambert, 10 F.3d at 55-56.
87. Id. at 55.  The Second Circuit noted several sister circuits that had recognized

informal intracompany complaints in determining the opposite view. Id.
88. Id.
89. Id. at 54.
90. Lambert v. Genesee Hosp., 511 U.S. 1052, 1052 (1994).
91. Lambert, 511 U.S. at 1052.
92. 563 U.S. 1 (2011).
93. Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 4 (2011).
94. Kasten III, 563 U.S. at 4.  In a related suit, Kasten had sued Saint-Gobain al-

leging unlawful timeclock location in a compensation dispute wherein the United States
District Court for the Western District of Wisconsin held the location of the timeclocks
was in fact a violation of the FLSA. Id. at 5; Kasten v. Saint-Gobain Performance Plas-
tics Corp., 556 F. Supp. 2d 941, 954 (W.D. Wis. 2008).

95. Kasten III, 563 U.S. at 5.  Saint-Gobain’s internal grievance-resolution proce-
dure stated employees had a “responsibility to report . . . suspected violations of . . . any
applicable law of which he or she becomes aware” and Saint-Gobain’s Employee Policy
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sal was due to his lack of clocking in despite repeated warnings to use
the timeclock.96  Saint-Gobain moved for summary judgment, claim-
ing that Kasten’s oral complaint to supervisors was invalid under sec-
tion 215(a)(3) of the FLSA.97  The district court granted summary
judgment in favor of Saint-Gobain, concluding that while informal
complaints were protected, oral complaints to an employer supervisor
were not.98

Kasten appealed to the United States Court of Appeals for the
Seventh Circuit, claiming the district court erred in its interpretation
of the FLSA.99  On appeal, Kasten sought to reverse the conclusion
regarding the validity of oral complaints.100  The Seventh Circuit ana-
lyzed the issue of oral versus written complaints first with an inquiry
into the language of the statute itself, determining from Webster’s
Ninth New Collegiate Dictionary and from natural understanding
that the statute required a writing.101  The Seventh Circuit then com-
pared the language to other analogous statutory language in Title VII
of the Civil Rights Act of 1964 (“Title VII”) and the Age Discrimination
in Employment Act (“ADEA”) showing instances where Congress
chose to use broad language.102  Finally, the Seventh Circuit con-
cluded that although the FLSA called for an expansive interpretation,
the FLSA did not include oral complaints.103  The Seventh Circuit
agreed with the United States District Court for the Western District
of Wisconsin that the provision did not include oral complaints under
its protected activity and affirmed the judgment.104

Kasten then appealed to the United States Supreme Court and
the Supreme Court granted his petition to resolve a split among the
circuits regarding whether oral complaints are protected in addition to

Handbook directed employees to “[c]ontact” their “supervisor[s] immediately” and if nec-
essary “take the issue to the next level of management,” then to the “local Human Re-
sources Manager,” then to “Human Resources.” Id. (citing Petitioner’s Brief at 4-5,
Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834),
2010 WL 2481867).  Kasten first made an oral complaint to a shift supervisor, then a
human resources employee, then to a lead operator, and finally to a human resources
manager. Id. at 5-6.

96. Id. at 6.
97. Kasten v. Saint-Gobain Performance Plastics Corp., 619 F. Supp. 2d 608, 610-

11 (W.D. Wis. 2008) [hereinafter Kasten I].
98. Kasten I, 619 F. Supp. 2d at 610, 613.
99. Kasten v. Saint-Gobain Performance Plastics Corp., 570 F.3d 834, 835 (7th Cir.

2009) [hereinafter Kasten II].
100. Kasten II, 570 F.3d at 837.
101. Id. at 837-39.  The court looked at the verb “to file” in determining a writing

was required. Id. at 839.
102. Id. at 840.
103. Id.
104. Id.
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written complaints.105  Kasten claimed the Seventh Circuit erred in
failing to recognize oral complaints under the scope of the anti-retalia-
tion provision.106  Kasten argued that the term filed has many mean-
ings and that the provision’s use of the term encompasses oral
complaints based on its textual context and statutory purposes of en-
couraging internal dispute resolution between employers and employ-
ees, encouraging enforcement of FLSA and EPA violations, and the
practicality of the use of oral complaints.107  As for the textual context
argument, Kasten pointed out that Congress chose to use a broad
modifier, instead of explicitly limiting the language to only written
complaints.108  Kasten finally argued that under Skidmore v. Swift &
Co.,109 deference must be given to the administrative agencies, the
Department of Labor (“DOL”) and the Equal Employment Opportu-
nity Commission (“EEOC”), which support protection of oral com-
plaints, because the term’s meaning is unclear.110

Saint-Gobain countered by arguing the provision does not protect
oral complaints to an employer and the lack of broad language used
compared to other anti-retaliation provisions shows the FLSA’s own
provision is limited in its scope.111  Saint-Gobain also argued that a
rule of lenity applied, under Scheidler v. National Organization for
Women, Inc.,112 because the provision consequences include possible
criminal liability.113  Therefore, favor ought to be given to the defen-

105. Kasten III, 563 U.S. at 6.
106. Id. at 7.
107. See Petitioner’s Brief at 20-31, 46-64, Kasten v. Saint-Gobain Performance

Plastics Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867 (discussing the legal
basis for Kasten’s appeal).

108. Petitioner’s Brief at 32, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867.  Kasten noted that Congress used the
word “any” to modify “complaint.” Id.

109. 323 U.S. 134 (1944).
110. Petitioner’s Brief at 64-66, Kasten v. Saint-Gobain Performance Plastics Corp.,

563 U.S. 1 (2011) (No. 09-834), 2010 WL 2481867 (quoting Skidmore v. Swift & Co., 323
U.S. 134, 139-40 (1994)).  The court in Skidmore stated that deference is given to the
administrative agency to interpret and enforce the Act as long as the interpretation is
reasonable and consistently enforced. Skidmore, 323 U.S. at 139-40.  Kasten stated the
DOL and EEOC have supported oral complaints under the FLSA anti-retaliation provi-
sion since at least 1961 and argued that, therefore, the agencies’ interpretations were
fair and considered, as well as reasoned and consistent. Petitioner’s Brief at 65, Kasten
v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL
2481867.

111. Brief for Respondent at 11-12, Kasten v. Saint-Gobain Performance Plastics
Corp., 563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

112. 537 U.S. 393 (2003).
113. Brief for Respondent at 40, Kasten v. Saint-Gobain Performance Plastics Corp.,

563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632 (quoting Scheidler v. Nat’l Org. for
Women, Inc., 537 U.S. 393, 408 (2003)) (internal citations omitted).  Section 216(a) of
the FLSA states potential criminal liability for “[a]ny person who willfully violates any
of the provisions of section 215.” Id. at 39-40. But see Reply Brief for Petitioner at 22-23,
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dant in cases of ambiguity.114  Saint-Gobain argued that Kasten’s pol-
icy arguments were irrelevant due to their grounds of assuming
written complaints to an employer are protected or that written com-
plaints to an agency would be unprotected.115  Finally, Saint-Gobain
asserted that the administrative agencies were not entitled to defer-
ence because no ambiguity existed after applying statutory
construction.116

The Supreme Court concluded that oral complaints fall within the
scope of the provision’s language, yet stated that lower courts would
be left to decide whether the FLSA’s notice requirement is met by
complaints to employers.117  First, the Supreme Court detailed: (1) the
word filed could contemplate either a writing or an oral statement
under different dictionary definitions;  (2) the usage of the word in the
oral statement meaning was commonly used by legislators, adminis-
trators, and judges; (3) federal agency regulations sometimes permit-
ted oral claims, grievances, motions, or appeals to be filed; and (4)
judicial usage showed oral filings were understood at the time of the
anti-retaliation provision’s passing.118  The Supreme Court deter-
mined that comparing the provision to other anti-retaliation provi-
sions led to no answer due to the different language employed by each
provision.119  The Supreme Court concluded textual study on its own
was not enough to resolve the issue of the case; thus, it looked into
other means of statutory interpretation.120

The Supreme Court determined that Congress intended the anti-
retaliation provision to cover both oral and written complaints based

Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011) (No. 09-834),
2010 WL 3594711 (arguing that the rule of lenity did not require a narrow interpreta-
tion of the provision and would upset the FLSA’s history of construing its protections
liberally in employees’ favor).

114. Brief for Respondent at 40, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

115. Brief for Respondent at 13, Kasten v. Saint-Gobain Performance Plastics Corp.,
563 U.S. 1 (2011) (No. 09-834), 2010 WL 3251632.

116. Id. at 13-14.
117. Kasten III, 563 U.S. at 17.  Oral complaints fall within the scope of the lan-

guage “filed any complaint.” Id.
118. Id. at 7-9.  The Supreme Court agreed with Kasten, stating that although fil-

ings often indicate a writing format, Kasten’s argument that the context of the word in
the provision next to the words “any complaint” suggested a broader interpretation,
which includes oral complaints. Id. at 9-10.

119. Id. at 10-11.  The Supreme Court stated:
[U]se of broader language elsewhere may mean (1) that Congress wanted to
limit the scope of the phrase before us to writings, or (2) that Congress did not
believe the different phraseology made a significant difference in this respect.
The language alone does not tell us whether Congress, if intending to protect
orally expressed grievances elsewhere, did or did not intend to leave those oral
grievances unprotected here.

Id. at 11.
120. Id.
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on the FLSA’s objectives, illiteracy rates of protected workers at the
time of the FLSA’s enactment, and the necessary flexibility for the
government in enforcing the FLSA.121  The Supreme Court acknowl-
edged that the FLSA also aims to protect fair notice to employers
when an employee is making a complaint, pointing out that a com-
plaint, oral or written, must meet a level of formality to be clear and
detailed so that a reasonable employer is aware of the matter and na-
ture of the claim.122  The Supreme Court also took into account the
longstanding positions of the DOL and EEOC in their support of oral
complaints.123  The Court determined that the agencies’ views re-
flected careful consideration, which added support for the permission
of oral complaints.124  Finally, although the Supreme Court agreed
with Saint-Gobain that violators of the provision are subject to crimi-
nal sanctions under section 216(a) of the FLSA, the Supreme Court
determined that applying the rule of lenity was not appropriate in the
instant case because statutory interpretation led the Court to resolve
ambiguity.125  The Supreme Court vacated the Seventh Circuit’s judg-
ment and remanded the case.126

121. Id. at 11-12.  When making the point about needed government flexibility to
enforce the FLSA, the Supreme Court made the following comment about limiting the
scope of the provision to filing only written complaints: “insofar as the antiretaliation
provision covers complaints made to employers (a matter we need not decide . . . ), it
would discourage the use of desirable informal workplace grievance procedures to se-
cure compliance with the Act.” Id. at 13.

122. Id. at 13-14; see, e.g., Montgomery v. Havner, 700 F.3d 1146, 1149 (8th Cir.
2012) (following the Supreme Court’s stated standard of notice).  Saint-Gobain
prompted the Supreme Court to address whether or not oral complaints fulfill the
FLSA’s objective of formality and fair notice to employers, arguing that if oral com-
plaints were permitted, employers would not be able to grasp whether a disgruntled
employee is letting off steam or making a formal complaint; the Supreme Court agreed
that formality and notice are required, but determined that either written or oral com-
plaints could meet the standard requiring complaints to be clear and detailed. Kasten
III, 563 U.S. at 13-14.

123. See Kasten III, 563 U.S. at 15-16 (citing numerous briefs in which the DOL and
EEOC have stated their interpretations of the words “filed any complaint” in the FLSA
anti-retaliation provision to include oral complaints and noting the DOL’s creation of a
hotline to receive oral complaints and the EEOC’s stated view in its Compliance
Manual).

124. Id.
125. Id. at 16.
126. Id. at 17.
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D. BRENNAN V. MAXEY’S YAMAHA, INC.: THE UNITED STATES COURT

OF APPEALS FOR THE EIGHTH CIRCUIT RECOGNIZES

INTRACOMPANY COMPLAINTS WITHIN THE SCOPE

OF 29 U.S.C § 215(A)(3)

In Brennan v. Maxey’s Yamaha, Inc.,127 the United States Court
of Appeals for the Eighth Circuit determined that an employee’s com-
plaint made to her employer was an act protected from retaliation
under section 215(a)(3) of the FLSA, even if other grounds for dis-
charge existed.128  The Secretary of Labor at the time brought the suit
against Maxey’s Yamaha, Inc. (“Maxey’s”) for multiple claims under
the FLSA, specifically alleging claims of failure to pay minimum wage
and overtime compensation, retaliatory discharge, inadequate record
keeping, and falsified receipt filings.129

In 1972, a DOL investigation of Maxey’s, turning up maximum
hour and minimum wage violations as to nine of Maxey’s employees,
prompted Maxey’s to pay those employees the due back wages in addi-
tion to regularly scheduled paychecks.130  However, in an effort to cre-
ate a type of loan agreement, Maxey’s asked five of the nine employees
to endorse their back wage checks to the company and to sign wage
receipt forms.131  None of those five workers received or retained their
back wages until Maxey’s followed through in the agreement and re-
paid the sums later.132  One employee, Holman, learned of the check
endorsement plan and believed this scheme to be a violation of the

127. 513 F.2d 179 (8th Cir. 1975).
128. Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th Cir. 1975) [hereinaf-

ter Brennan II]; see also Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012)
(holding that intracompany complaints are protected activity under section 215(a)(3) of
the FLSA in light of the FLSA’s remedial purpose); Hagan v. Echostar Satellite, LLC,
529 F.3d 617, 628 (5th Cir. 2008) (adopting the interpretation of section 215(a)(3) of the
FLSA that allows intracompany complaints); Lambert v. Ackerley, 180 F.3d 997, 1001
(9th Cir. 1999) (holding that complaints made to employers are protected activity under
the FLSA anti-retaliation provision); Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 44
(1st Cir. 1999) (holding that intracompany complaints are protected under the FLSA
anti-retaliation provision); Love v. RE/MAX of Am., Inc., 738 F.2d 383, 387 (10th Cir.
1984) (determining that section 215(a)(3) of the FLSA protects the unofficial assertion of
rights by making complaints on the job); Brock v. Richardson, 812 F.2d 121, 125 (3d Cir.
1987) (concluding that an employee complaint is protected under the FLSA anti-retalia-
tion provision); E.E.O.C. v. White and Son Enter., 881 F.2d 1006, 1011 (11th Cir. 1989)
(concluding that an unofficial complaint to an employer is protected activity under sec-
tion 215(a)(3) of the FLSA); E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d 985, 989 (6th Cir.
1992) (assuming that intracompany complaints are protected under the FLSA anti-re-
taliation provision).

129. Brennan v. Maxey’s Yamaha, Inc., No. 73-0-103, 1974 WL 1283, at *1 (D. Neb.
March 13, 1974) [hereinafter Brennan I].

130. Brennan II, 513 F.2d at 180.
131. Id.
132. Id.
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FLSA.133  Holman first complained to the company president, Mc-
Bride, and the bookkeeper immediately upon overhearing the plan
and refused to sign the checks.134  Holman finally signed the checks
only after McBride threatened to fire her if she refused; however, Mc-
Bride discharged her anyway, allegedly in relation to Holman’s uncon-
trollable upset behavior after the incident.135

The United States District Court for the District of Nebraska de-
termined that Holman mistakenly believed an unlawful scheme ex-
isted and that the reason for her discharge was due to a series of
outbursts by Holman on the job, not as an act of retaliation by
Maxey’s.136  The district court therefore denied Holman relief.137  On
appeal to the Eighth Circuit, the Secretary of Labor argued Holman’s
discharge invoked protection under the FLSA anti-retaliation provi-
sion because it was prompted by her complaint to employer McBride
that her FLSA rights were being violated.138  Maxey’s again advanced
the argument that Holman was fired instead for hysterical conduct
and poor job performance.139

The Eighth Circuit acknowledged that although Maxey’s scheme
was not unlawful, Holman believed it to be a violation of the FLSA
and that, in turn, caused her outbursts.140  The Eighth Circuit stated
that when the immediate cause or motivating factor for an employee’s
discharge is assertion of rights protected under a statute, the result is
a discriminatory discharge under section 215(a)(3) of the FLSA re-
gardless of whether there are other grounds for discharge.141  The
Eighth Circuit decided Holman’s insistence on receiving owed wages
under her reasonable belief that she was asserting her statutory
rights was grounds for protection and determined that the discrimina-
tion did affect Holman’s discharge.142  According to the Eighth Cir-
cuit, Holman’s interpretation that the check endorsement plan was
unlawful under the FLSA was reasonable because she was given no
choice in the situation and her negative behavior following the situa-
tion was used against her as reason for discharge.143  The Eighth Cir-
cuit therefore reversed the district court’s judgment as to Holman’s

133. Id. at 180-81.  Holman first overheard the scheme when the company presi-
dent, Quinton McBride, told the bookkeeper about the plan. Id.

134. Id. at 181-82.
135. Id. at 182.
136. Brennan I, 1974 WL 1283, at *7.
137. Id.
138. Brennan II, 513 F.2d at 180.
139. Id. at 181.
140. Id. at 181-82.
141. Id. (citing Goldberg v. Bama Mfg. Corp., 302 F.2d 152, 155 (5th Cir. 1962);

Mitchell v. Goodyear Tire & Rubber Co., 278 F.2d 562, 565 (8th Cir. 1960)).
142. Id. at 181, 183.
143. Id. at 183.



142 CREIGHTON LAW REVIEW [Vol. 50

retaliation claim and ordered compensation due to Holman for lost
wages as a result of the discriminatory discharge.144

IV. ANALYSIS

In Greathouse v. JHS Security, Inc.,145 the United States Court of
Appeals for the Second Circuit decided that under the anti-retaliation
provision of the Fair Labor Standards Act of 1938 (“FLSA”), oral com-
plaints communicated to employers, also known as intracompany com-
plaints, are protected so long as they are sufficiently clear, detailed,
and would call any employer’s attention to the fact that the employee
is asserting his or her rights under the provision.146  While working as
a security guard at JHS Security, Inc. (“JHS”), Darnell Greathouse
realized he was falling victim to wage violations and improper payroll
deductions.147  In response to Greathouse’s oral intracompany com-
plaint, his boss stated that he would pay Greathouse whenever he felt
like it and then drew a gun on him, at which point Greathouse under-
stood his employment with JHS was over.148  Greathouse filed a com-
plaint with the United States District Court for the Southern District
of New York, alleging penalty claims under the FLSA and New York
Labor Law (“NYLL”)149 for missing and improper wage deductions as
well as a claim for retaliatory discharge.150  The district court declined
to award Greathouse damages for the anti-retaliation claim under the
precedent of Lambert v. Genesee Hospital151 because Greathouse had
merely communicated an oral complaint to his employer.152  On ap-
peal, the Second Circuit concluded that the anti-retaliation provision
includes oral complaints communicated to employers based on the pro-
vision’s ambiguous meaning and language.153  The Second Circuit was
guided by both the precedent established in Kasten v. Saint-Gobain
Performance Plastics Corp.,154 which upheld oral complaints as pro-
tected under the FLSA, and the administrative support for intracom-
pany complaints from the Equal Employment Opportunity

144. Id. at 184.
145. 784 F.3d 105 (2d Cir. 2015).
146. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 117 (2d Cir. 2015).
147. Greathouse II, 784 F.3d at 108.
148. Greathouse v. JHS Sec., Inc., No. 11 Civ. 7845(PAE)(GWG), 2012 WL 3871523,

at *2 (S.D.N.Y. Sept. 7, 2012).
149. N.Y. LAB. LAW §§ 1-224 (McKinney 2015); see N.Y. LAB. LAW § 215(1) (codifying

the anti-retaliation provision under New York Labor Laws).
150. Greathouse II, 784 F.3d at 108.
151. 10 F.3d 46 (2d Cir. 1993).
152. Greathouse II, 784 F.3d at 108; see also Lambert v. Genesee Hosp., 10 F.3d 46,

55, 56 (2d Cir. 1993) (failing to recognize oral complaints as protected under precedent
at the time).

153. Greathouse II, 784 F.3d at 112, 117.
154. 563 U.S. 1 (2011).
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Commission (“EEOC”) and the Department of Labor (“DOL”).155  The
Second Circuit vacated and remanded the case.156

First this Analysis will argue that the FLSA anti-retaliation pro-
vision is ambiguous and, therefore, requires statutory interpretation
to understand its meaning.157  Next this Analysis will argue that the
remedial purpose of the FLSA requires a broad interpretation, which
is supported by the EEOC and DOL.158  Finally, this Analysis will ar-
gue that further support for intracompany complaints may be drawn
from various courts’ interpretations of Kasten, and also by the fact
that several sister circuits have previously approved of such
complaints.159

A. THE FLSA PROVISION IS AMBIGUOUS AND, THUS, REQUIRES

STATUTORY INTERPRETATION

In Greathouse v. JHS Security, Inc.,160 the United States Court of
Appeals for the Second Circuit correctly determined that the FLSA
anti-retaliation provision, section 215(a)(3), is ambiguous, thereby re-
quiring statutory interpretation.161  The first step in analyzing a stat-
ute is to determine whether its meaning can be understood from the
face of the statute itself, otherwise known as the statute’s plain mean-
ing.162  The focus is on the phraseology, yet certain words are more
important to understanding the issue of whether the provision in-
cludes intracompany complaints because those certain words fail to
specify the location and recipient of the filing.163  A broad interpreta-

155. Greathouse II, 784 F.3d at 111, 117.
156. Id. at 117.
157. See infra notes 160-173 and accompanying text.
158. See infra notes 174-191 and accompanying text.
159. See infra notes 192-210 and accompanying text.  This Note defines intracom-

pany complaints as employee complaints, whether written or oral, to an employer. See
Minor v. Bostwick Lab., Inc., 669 F.3d 428, 437-39 (4th Cir. 2012) (discussing intracom-
pany complaints).

160. 784 F.3d 105 (2d Cir. 2015).
161. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 113 (2d Cir. 2015) (con-

cluding § 215(a)(3) is ambiguous), with Kasten v. Saint-Gobain Performance Plastics
Corp., 563 U.S. 1, 10 (2011) (concluding that § 215(a)(3)’s language, “filed any com-
plaint,” is ambiguous, stating “the three-word phrase, taken by itself, cannot answer the
interpretive question.”).  The language at issue in Greathouse was “filed any complaint.”
Greathouse II, 784 F.3d at 113.

162. See id. at 111 (discussing the first step in deciding whether statutory interpre-
tation is necessary).

163. Compare Minor v. Bostwick Lab., Inc., 669 F.3d 428, 435 (4th Cir. 2012) (ana-
lyzing the meaning of the words “any complaint” from the FLSA anti-retaliation provi-
sion stating, “[i]ncluding the word “filed” in our consideration does not provide us with
further guidance as to whether the plain meaning of the provision covers intracompany
complaints, given that the ordinary meaning of “filed” has no connection to where or
with whom the act of filing is done.”), with Lambert v. Genesee Hosp., 10 F.3d 46, 55 (2d
Cir. 1993) (failing to conduct statutory interpretation on the anti-retaliation provision).
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tion of the statute that includes both formal and intracompany com-
plaints could be potentially perceived as allowing for unlimited types
of complaints to be brought under the FLSA; however, the United
States Supreme Court’s conclusion in Kasten v. Saint-Gobain Perform-
ance Plastics Corp.164 indicated otherwise.165  The Court in Kasten
provided explicit limits on complaints brought under the FLSA, re-
quiring oral complaints to be sufficiently clear and to fulfill a notice
requirement to receive protection.166

As the United States Court of Appeals for the First Circuit noted
in Valerio v. Putnam Associates, Inc.,167 the word complaint is ambig-
uous in and of itself as the dictionary defines it as either an expression
of protest, or more strictly, as a formal allegation made to a court or
officer.168  Also persuasive of ambiguity is the fact that Congress did
not include limiting language indicating the location where employees
must file complaints, thereby leaving open the possibility that the def-
inition of complaint could encompass a broad meaning.169  In Kasten,
the Supreme Court analyzed the plain meaning of the word filed to
conclude that the provision as a whole was ambiguous.170  In doing so,
the Supreme Court noted that certain words suggested a broad inter-
pretation that would include oral complaints even if the word filed
alone suggested a narrow interpretation.171  This leads to the conclu-
sion that the provision as a whole is broad, yet still ambiguous.172

164. 563 U.S. 1 (2011).
165. See Minor, 669 F.3d at 435 (determining that while the plain meaning of “any

complaint” includes no limiting factor, the phrase under Kasten does include a limiting
principle).

166. See id. (quoting Kasten III, 563 U.S. at 13-14) (concluding § 215(a)(3) is ambig-
uous in light of Kasten).

167. 173 F.3d 35 (1st Cir. 1999).
168. Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 41 (1st Cir. 1999) (quoting, Com-

plaint, WEBSTER’S THIRD NEW INT’L DICTIONARY 464 (1971)).
169. Compare 29 U.S.C.A. § 215(a)(3) (protecting “any person” who has “filed any

complaint”) (emphasis added), with Minor, 669 F.3d at 435 (stating that the plain mean-
ing of the FLSA anti-retaliation provision’s phrase does not include a limiting factor,
but noting Kasten recognized the need in adding a notice requirement and thus conclud-
ing the provision was ambiguous as to intracompany complaint coverage), and Clean
Harbors Environ. Serv., Inc. v. Herman, 146 F.3d 12, 19 n.7 (1st Cir. 1998) (opining that
the use of the phrase “filed a complaint or begun a proceeding” is ambiguous because of
the lack of language indicating a location where the complaint must be filed).

170. Kasten III, 563 U.S. at 11.
171. Id. at 7-10.
172. Compare Lambert, 10 F.3d at 55 (surmising the provision’s phrase could be

understood through plain meaning alone), with Kasten III, 563 U.S. at 10 (stating that
the three-word phrase alone could not answer a question of whether oral or written
complaints were permissive under the FLSA anti-retaliation provision), and Minor, 669
F.3d at 435 (concluding that the FLSA anti-retaliation provision’s language, “filed any
complaint,” is ambiguous taken as a whole), and Valerio, 173 F.3d at 42 (concluding
that the FLSA anti-retaliation provision is not restricted to “legal” complaints when the
meaning of the word “complaint” is ambiguous).
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Therefore, the Second Circuit in Greathouse correctly determined the
FLSA anti-retaliation provision’s language is variable in meaning and
ambiguous.173

B. THE REMEDIAL PURPOSE OF THE FLSA AND ADMINISTRATIVE

AGENCY VIEWS REQUIRE A BROAD INTERPRETATION OF THE FLSA
ANTI-RETALIATION PROVISION THAT ALLOWS INTRACOMPANY

COMPLAINTS TO EMPLOYERS

In Greathouse v. JHS Security, Inc.,174 the United States Court of
Appeals for the Second Circuit correctly determined that statutory in-
terpretation of the FLSA anti-retaliation provision encompasses in-
tracompany complaints based on the FLSA’s purpose and
administrative agency support.175  In order to resolve a statute’s am-
biguity, statutory interpretation is necessary.176  As evidenced by con-
gressional intent in section 202 of the FLSA and the coverage of many
provisions of the legislation itself, Congress intended the FLSA to pro-
tect and serve workers in interstate commerce.177  The FLSA was en-
acted both to vindicate the rights of indignant employees as well as to

173. Compare Greathouse II, 748 F.3d at 113 (concluding the FLSA anti-retaliation
provision’s language, “filed any complaint,” is ambiguous in light of competing interpre-
tations), with Kasten III, 563 U.S. at 10 (discussing how “filed any complaint” in
§ 215(a)(3) could not be deciphered through plain meaning), and Minor, 669 F.3d at 435
(stating that as to the issue of whether intracompany complaints are protected by
§ 215(a)(3), “filed any complaint” is ambiguous), and Valerio, 173 F.3d at 42 (concluding
that the FLSA anti-retaliation provision’s language is ambiguous).

174. 784 F.3d 105 (2d Cir. 2015).
175. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 114-15 (2d Cir. 2015)

(finding the protective purpose of the FLSA and the consistent longstanding adminis-
trative agency views support intracompany complaint protection under the FLSA anti-
retaliation provision), with Kasten v. Saint-Gobain Performance Plastics Corp., 563
U.S. 1, 11-12, 14-15 (2011) (analyzing the FLSA’s basic objectives and deferring to ad-
ministrative agency views on FLSA anti-retaliation coverage).

176. Greathouse II, 748 F.3d at 111.
177. Compare 29 U.S.C. § 202 (stating that the purpose of the FLSA is to maintain a

“minimum standard of living necessary for health, efficiency, and general well-being of
workers” and that it was “to correct and as rapidly as practicable to eliminate” detri-
mental labor conditions “without substantially curtailing employment or earning
power.”), and 29 U.S.C. § 206 (2012) (setting minimum wage standards for employees
covered under the FLSA), and 29 U.S.C. § 207 (2012) (setting maximum hour standards
for employees covered under the FLSA), and 29 U.S.C. § 212 (2012) (setting child labor
provisions), and 29 U.S.C. § 215 (making the following unlawful: (1) taking action in
commerce in relation to goods that were produced where an “employee was employed in
violation” of sections 206, 207, or 214 of the FLSA; (2) employers violating sections 206,
207, or 214 of the FSLA; (3) employers engaging in retaliatory discharge for employees
filing any complaint, instituting or testifying in a proceeding, or serving on an industry
committee; (4) violating section 212 of the FLSA; (5) violating section 211(c)-(d)), and 29
U.S.C. § 216 (establishing penalties for violations, including criminal liability for viola-
tors of section 215 of the FLSA), with Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S.
288, 292 (1960) (stating that Congress enacted the FLSA mainly to set minimum labor
standards).
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promote a work environment where all employees are empowered to
report grievances without fear of retaliation.178  The United States
Supreme Court echoed the spirit of the intent laid out by Congress,
stating that the FLSA is remedial and humanitarian in nature such
that only a broad interpretation of the legislation suffices.179  More
recently, the Supreme Court in Kasten v. Saint-Gobain Performance
Plastics Corp.180 put that statement into practice by employing a
broad interpretation of section 215(a)(3) of the FLSA in concluding
that both oral and written complaints are protected under the provi-
sion.181 Greathouse’s extension of Kasten applying a broad interpreta-
tion of the anti-retaliation provision, in order to fulfill the remedial
purpose of the FLSA, supports coverage of intracompany
complaints.182

178. See Saffels v. Rice, 40 F.3d 1546, 1549 (8th Cir. 1994) (explaining the purpose
of the FLSA); see also Mitchell, 361 U.S. at 292 (stating that it is common sense that
fear of retaliation might cause employees to accept substandard conditions).

179. See Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 597
(1944) (stating the FLSA provisions “are remedial and humanitarian in purpose” so the
FLSA “must not be interpreted or applied in a narrow, grudging manner.”), superseded
by statute on other grounds, Portal-to-Portal Act of 1947, Pub. L. No. 80-49, 61 Stat. 84,
as recognized in IBP, Inc. v. Alvarez, 546 U.S. 21, 25-26 (2005).

180. 563 U.S. 1 (2011).
181. Compare Kasten III, 563 U.S. at 4, 11 (expressing the idea that a limited inter-

pretation of the anti-retaliation provision of the FLSA would undermine the FLSA’s
basic objectives), and U.S. DEP’T OF LABOR, WAGE AND HOUR DIVISION, FACT SHEET

#77A: PROHIBITING RETALIATION UNDER THE FAIR LABOR STANDARDS ACT (FLSA) (Dec.
2011), https://www.dol.gov/whd/regs/compliance/whdfs77a.pdf (indicating that coverage
of the anti-retaliation provision is broad in that it applies to all employees, regardless of
whether the employee’s work and the employer are covered by the FLSA or not), with
Tennessee Coal, 321 U.S. at 597 (stating that the Congressional intent behind the FLSA
was remedial and humanitarian in nature such that its provisions should be applied
broadly), superseded by statute on other grounds, Portal-to-Portal Act of 1947, Pub. L.
No. 80-49, 61 Stat. 84, as recognized in IBP, Inc. v. Alvarez, 546 U.S. 21, 25-26 (2005).

182. Compare Greathouse II, 784 F.3d at 115 (construing the phrase “filed any com-
plaint” to encompass intracompany complaints based on Kasten and the FLSA’s text
and remedial purpose), with Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th
Cir. 1975) (assuming intracompany complaints are covered by section 215(a)(3) of the
FLSA to further its purpose of preventing employees’ assertion of FLSA rights from
building into one of “a calculated risk”), and Love v. RE/MAX of Am., Inc., 738 F.2d 383,
387 (10th Cir. 1984) (determining that section 215(a)(3) of the FLSA applies to unoffi-
cial assertions of rights on the job based on its purpose of encouraging aggrieved em-
ployees to speak up against substandard conditions), and Lambert v. Ackerley, 180 F.3d
997, 1004 (9th Cir. 1999) (determining the FLSA anti-retaliation provision protects in-
tracompany complaints to ensure aggrieved employees will have confidence to speak out
against substandard working conditions), and Hagan v. Echostar Satellite, LLC, 529
F.3d 617, 626 (5th Cir. 2008) (following other circuit courts’ lead in determining that
permitting intracompany complaints under the FLSA anti-retaliation provision cap-
tures the goals of that section), and Brock v. Richardson, 812 F.2d 121, 124 (3d Cir.
1987) (basing its decision to approve of intracompany complaints off of the Supreme
Court’s guidance that the key to interpreting section 215(a)(3) of the FLSA is recogniz-
ing the need to eliminate employees’ fear of economic retaliation in response to speaking
out against substandard conditions), and E.E.O.C. v. White and Son Enter., 881 F.2d
1006, 1011 (11th Cir. 1989) (determining that the FLSA anti-retaliation provision must
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Courts may also consider administrative agency views as part of
statutory interpretation.183  The Supreme Court in Kasten acknowl-
edged the Equal Employment Opportunity Commission (“EEOC”) and
the Department of Labor (“DOL”) have long held positions in support
of oral complaints under section 215(a)(3) of the FLSA.184  Before
these agencies filed numerous briefs in support of their position, the
DOL demonstrated support for the position in legislation as early as
1961.185  Another instance of legislative support was in 1975, when
the Secretary of Labor brought the action, Brennan v. Maxey’s
Yamaha, Inc.,186 on behalf of an employee asserting rights under the
FLSA anti-retaliation provision for an oral complaint made to an em-
ployer.187  In Kasten, the Supreme Court positively weighed those ad-
ministrative positions due to the reasonableness as well as the length
of time the agencies had held the views, indicating careful considera-
tion as opposed to post hoc rationalization.188  In addition to consist-
ently advocating for oral complaint protection, the EEOC and DOL
consistently supported the position that section 215(a)(3) of the
FLSA’s language encompasses intracompany complaints.189  Because

be given a broad interpretation and including intracompany complaints to promote the
remedial purpose of the provision), and Valerio v. Putnam Assocs., Inc., 173 F.3d 35, 43
(1st Cir. 1999) (stating a narrow construction of section 215(a)(3) of the FLSA would
create an atmosphere of intimidation that would in turn conflict with the FLSA’s reme-
dial purpose), and Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012) (find-
ing that intracompany complaints under the FLSA anti-retaliation provision fulfills
Congress’s intent of the FLSA and the Supreme Court’s interpretation of the FLSA). See
also E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d 985, 989 (6th Cir. 1992) (deciding that an
employee’s complaints to employer were protected under section 215(a)(3) of the FLSA
without providing a rationale).

183. Greathouse II, 784 F.3d at 114 (quoting United States v. Mead Corp., 533 U.S.
218, 227 (2001)); see also Skidmore v. Swift & Co., 323 U.S. 134, 139-40 (1944) (stating
that deference is given to the administrative agency of interpreting and enforcing power
for the Act in light of a statute’s ambiguity, as long as the agency interpretation is
reasonable and consistently enforced).

184. See Kasten III, 563 U.S. at 15-16 (citing numerous briefs where the DOL and
EEOC have expressed a view in support of oral complaints as well as noting that the
DOL has a hotline for oral complaints and the EEOC stated approval in its Compliance
Manual); U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Re-
taliation § 8-II(B)(1) (1998) (stating that protection under the FLSA is extended to those
employees who “explicitly or implicitly communicat[e]” opposition to unlawful acts
under the employment discrimination statutes).

185. Kasten III, 563 U.S. at 15.
186. 513 F.2d 179 (8th Cir. 1975).
187. Brennan II, 513 F.2d at 180-81.
188. Kasten III, 563 U.S. at 15-16.
189. See, e.g., Brief for the Acting Secretary of Labor-M. Patricia Smith et al. as

Amicus Curiae Supporting Plaintiff-Appellant and Urging Reversal of the District
Court 10-11, Greathouse v. JHS Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521),
2013 WL 871205; Brief for the United States as Amicus Curiae Supporting Petitioner,
Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (No. 09-834), 2010 WL
3007906; Brief for Secretary of Labor and Equal Employment Opportunity Commission-
P David Lopez et al. as Amici Curiae in Support of Plaintiff-Appellant at 29-30, Minor v.
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the EEOC and DOL’s decade-old position on intracompany complaints
mirrors their position on oral complaint validity, the Supreme Court
would likely find their views reflect careful consideration and give
them deference.190  Thus, the Second Circuit in Greathouse correctly
gave deference to the FLSA’s remedial purpose and administrative
agency views in reaching a conclusion in favor of intracompany
complaints.191

C. INTERPRETATION OF KASTEN V. SAINT-GOBAIN PERFORMANCE

PLASTICS CORP. SUPPORTS INTRACOMPANY COMPLAINTS AND

SISTER CIRCUITS RECOGNIZE SUCH COMPLAINTS AS PROTECTED

UNDER THE FLSA ANTI-RETALIATION PROVISION

Kasten v. Saint-Gobain Performance Plastics Corp.192 as well as a
number of sister circuits support the conclusion in Greathouse v. JHS
Security., Inc.,193 signaling that the United States Court of Appeals
for the Second Circuit made a proper determination.194  Although the
United States Supreme Court declined to rule on intracompany com-
plaint protection, the Supreme Court suggested support of such com-

Bostwick Lab., Inc., 669 F.3d 428 (4th Cir. 2012) (No. 10-1258), 2011 WL 2491058. See
also U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL, Section 8: Retalia-
tion § 8-II(B)(1) (1998) (stating in this 1998 document that FLSA protection is extended
to those employees who “explicitly or implicitly communicates to his or her employer or
other covered entity a belief that its activity constitutes a form of employment discrimi-
nation that is covered by any of the statutes enforced by the EEOC”) (emphasis added).

190. Compare Kasten III, 563 U.S. at 15-16 (giving deference to agency views re-
garding oral complaints), and Greathouse II, 784 F.3d at 115 (giving deference to agency
views regarding intracompany complaints), with Skidmore, 323 U.S. at 140 (explaining
how courts can look to agency views for guidance), and Mead Corp., 533 U.S. at 229
(stating that even where a body lacks rulemaking authority, judicial deference may nev-
ertheless be afforded to the body).

191. Compare Greathouse II, 784 F.3d at 114-15 (analyzing the FLSA’s purpose and
administrative agency views about FLSA anti-retaliation coverage), with Kasten III,
563 U.S. at 11-12, 14-15 (analyzing the FLSA’s purpose and administrative agency
views on FLSA anti-retaliation coverage to determine whether § 215(a)(3) protects oral
complaints).

192. 563 U.S. 1 (2011).
193. 784 F.3d 105 (2d Cir. 2015).
194. Compare Greathouse v. JHS Sec., Inc., 784 F.3d 105, 110, 117 (2d Cir. 2015)

(concluding intracompany complaints are protected activity under § 215(a)(3) of the
FLSA as long as the notice requirement is satisfied), with Kasten v. Saint-Gobain Per-
formance Plastics Corp., 563 U.S. 1, 13-14, 17 (2011) (framing some of the discussion of
whether oral complaints are protected under the FLSA anti-retaliation provision from
the point of view of an employee-employer relationship), and Hagan v. Echostar Satel-
lite, LLC, 529 F.3d 617, 626 (5th Cir. 2008) (determining intracompany complaints are
protected under the FLSA anti-retaliation provision as doing so captures the goals of
that section), and Brennan v. Maxey’s Yamaha, Inc., 513 F.2d 179, 181 (8th Cir. 1975)
(assuming intracompany complaints are covered by section 215(a)(3) of the FLSA), and
Minor v. Bostwick Lab., Inc., 669 F.3d 428, 432 (4th Cir. 2012) (finding that intracom-
pany complaints under the FLSA anti-retaliation provision fulfills Congress’s intent of
the FLSA and the Supreme Court’s interpretation of the FLSA).
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plaints.195  First, the Supreme Court reasoned that a narrow
interpretation of section 215(a)(3) of the Fair Labor Standards Act
(“FLSA”) is problematic as it takes away an aspect of flexibility from
enforcers, the Department of Labor (“DOL”) and Equal Employment
Opportunity Commission (“EEOC”), in collecting pertinent informa-
tion on violations.196  Second, the Supreme Court notably framed dis-
cussion of oral complaint validity from the point of view of an
employee-employer relationship, stating that to the extent the FLSA
anti-retaliation provision covered complaints to employers, limiting
complaints to written form would act as a disincentive to use informal
grievance procedures.197  Not only did the Supreme Court frame oral
complaint validity from the point of view of an employee-employer re-
lationship, but the Court also posed a hypothetical where a disgrun-
tled employee orally complains to his employer to illustrate the fair
notice requirement.198  Therefore, the Supreme Court would likely ap-
prove of intracompany complaints, even to the point where the dis-
senting Justice Scalia commented that the concern that prompted the
addition of a notice requirement is only necessary if intracompany
complaints are included.199  Scalia reasoned that a formal complaint
filed with the government is an unambiguous assertion of rights
under the FLSA anti-retaliation provision so no notice requirement
would be required if it protected only formal complaints.200

Further support for protecting intracompany complaints may be
drawn from Kasten where the Supreme Court noted that the FLSA

195. See Kasten III, 563 U.S. at 13-14, 17 (including commentary on statutory inter-
pretation of the FLSA from the point of view of an employer-employee relationship but
declining to consider the question of whether complaints to employers, known as in-
tracompany complaints, are protected).  In Kasten, the Supreme Court only addressed
the issue of whether oral complaints, in addition to written complaints, are afforded
protection under the FLSA anti-retaliation statute. Id. at 17. The Supreme Court ex-
pressly declined to consider the issue of whether FLSA complaints had to be filed for-
mally with a government agency or could alternatively be lodged with employers,
otherwise known as intracompany complaints. Id. at 16-17.

196. Kasten III, 563 U.S. at 12-13 (stating concern that limiting coverage to only
written complaints would possibly block administrative agency use of hotlines, inter-
views, and other oral means of collecting complaints).

197. Id. at 13.
198. See id. (stating that to make a fair enforcement system “the employer must

have fair notice that an employee is making a complaint” and forming a response to
defendant’s statement that “[i]f oral complaints suffice . . . employers too often will be
left in a state of uncertainty about whether an employee (particularly an employee who
seems unusually angry at the moment) is in fact making a complaint about an Act viola-
tion or just letting off steam.”).

199. Compare Kasten III, 563 U.S. at 25-26 (Scalia, J., dissenting) (stating that the
Supreme Court’s notice test assumes an approval of intracompany complaints), with
Greathouse II, 784 F.3d at 115 (basing its conclusion that intracompany complaints are
protected under the FLSA anti-retaliation provision, in part, on the approach adopted in
Kasten).

200. Kasten III, 563 U.S. at 26.
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was passed around a time when illiteracy rates were high among the
poor, making it impractical for those illiterate employees to write up
grievances during work hours.201  The concerns about illiteracy, work-
ing conditions, and hours add force to the argument that: (1) oral com-
plaints could more effectively solve workplace grievances among the
poor, illiterate, or busy workforce; and (2) oral complaints to employ-
ers could more effectively solve those workplace grievances in an effi-
cient manner.202  This inference and reasoning once again relates
back to the FLSA’s basic objectives of rapidly correcting violations
without complaints negatively impacting the employees who report vi-
olations.203  In fact, in Mitchell v. Robert DeMario Jewelry, Inc.,204 the
Supreme Court explained that Congress intended FLSA compliance to
be through employee-relayed information and complaints as opposed
to a continuing federal supervision program or payroll inspection.205

Policy considerations that bolster the Supreme Court’s explana-
tion in Mitchell include: (1) wage and hour violations are common in
low wage industries; (2) the majority of workplace complaints are
raised informally to employers; (3) most employees fear complaining
because the threat of retaliation is high; (4) protection for employees
who assert rights under the FLSA to employers at work and delay
filing a formal complaint until some later time; and (5) facilitating
quicker, early settlement of an issue between the employee and em-
ployer and, thus, avoiding time involved in a formal filing with the
government or a lawsuit.206  Intracompany complaints are often com-

201. Compare Kasten III, 563 U.S. at 12 (majority opinion) (discussing the illiteracy
rates before and after the FLSA’s passage), with Mitchell v. Robert DeMario Jewelry,
Inc., 361 U.S. 288, 292 (1960) (stating FLSA enforcement relies on “information and
complaints received from employees seeking to vindicate rights claimed to have been
denied.”).

202. Compare Kasten III, 563 U.S. at 12 (discussing the illiteracy rates before and
after the FLSA’s passage), with Mitchell, 361 U.S. at 292 (indicating FLSA enforcement
relies on employee complaints rather than a “continuing detailed federal supervision or
inspection of payrolls.”).

203. See 29 U.S.C. § 202 (stating that the purpose of the FLSA is “to correct and as
rapidly as practicable to eliminate” detrimental labor conditions “without substantially
curtailing employment or earning power.”).

204. 361 U.S. 288 (1960).
205. Mitchell, 361 U.S. at 292.
206. See Brief for Amici Curiae Make the Road New York, Brandworkers Interna-

tional, Restaurant Opportunities Center of New York, National Employment Law Pro-
ject, Legal Aid Society, Asian American Legal Defense and Education Fund and Urban
Justice Center in Support of Plaintiff-Appellant for Reversal at *6, Greathouse v. JHS
Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521-CV), 2013 WL 1927324 (stating that
many studies show poor labor conditions and workplace violations are high in low wage
industries); see also id. at *11 (quoting a finding that 95.5% of workers initially make
FLSA protected complaints to an employer or supervisor while only 1.2% first complain
to outside agencies and 1.3% complain through both informal and formal options); id. at
*17 (citing a report where out of 2,000 domestic workers across many geographical ar-
eas, 91% of those indicating some violation worthy of a complaint in the past year had
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mon because of the employees’ lack of knowledge of their rights, lack
of knowledge of the government’s enforcing bodies, and wishes to
avoid adding fuel to the fire by commencing a formal filing with the
government or a court.207

As noted previously, the sister circuits have asserted that in-
tracompany complaints to employers are protected under the FLSA
anti-retaliation provision as doing so comports with the FLSA’s reme-
dial purpose.208  This persuasive authority from the sister circuits on
the issue is hard to deny, and it is understandable why intracompany
complaints are favored among the circuits in light of the FLSA’s pur-

not complained for fear of retaliation); id. at 20 (citing another study that found 43% of
workers who made such complaints were victims of retaliation in some form); Valerio v.
Putnam Assocs., Inc., 173 F.3d 35, 43 (1st Cir. 1999) (warning that a narrow interpreta-
tion of the FLSA would leave employees who asserted rights to an employer before for-
mally filing with the government unprotected from retaliation and would prolong such
disputes). See also, e.g., Brennan II, 513 F.2d at 181-82 (explaining employee asserted
rights under the FLSA anti-retaliation provision while on the job and was promptly
fired for doing so).

207. See Brief for Amici Curiae Make the Road New York, Brandworkers Interna-
tional, Restaurant Opportunities Center of New York, National Employment Law Pro-
ject, Legal Aid Society, Asian American Legal Defense and Education Fund and Urban
Justice Center in Support of Plaintiff-Appelant for Reversal at 11-13, Greathouse v.
JHS Sec., Inc., 784 F.3d 105 (2d Cir. 2015) (No. 12-4521-CV), 2013 WL 1927324 (noting
that asserting FLSA rights to an employer is normally a first and natural step for many
low-wage workers).  Other reasons include lack of access to legal representation and
believing that complaining to an employer is the correct action under the employer’s
procedures for raising workplace grievances. Id.

208. See Brennan II, 513 F.2d at 181 (assuming intracompany complaints are cov-
ered by section 215(a)(3) of the FLSA to further its purpose of preventing employees’
assertion of FLSA rights from building into one of “a calculated risk”); Love v. RE/MAX
of Am., Inc., 738 F.2d 383, 387 (10th Cir. 1984) (determining that section 215(a)(3) of
the FLSA applies to unofficial assertion of rights on the job based on its purpose of
encouraging aggrieved employees to speak up against substandard conditions); Lam-
bert v. Ackerley, 180 F.3d 997, 1004 (9th Cir. 1999) (determining the FLSA anti-retalia-
tion provision protects intracompany complaints to ensure aggrieved employees will
have confidence to speak out against substandard working conditions); Hagan, 529 F.3d
at 626 (following other circuit courts’ lead in determining that permitting intracompany
complaints the FLSA anti-retaliation provision captures the goals of that section);
Brock v. Richardson, 812 F.2d 121, 124 (3d Cir. 1987) (basing its decision to approve of
intracompany complaints off of the Supreme Court’s guidance that the key to interpret-
ing section 215(a)(3) of the FLSA is recognizing the need to eliminate employees’ fear of
economic retaliation in response to speaking out against substandard conditions);
E.E.O.C. v. White and Son Enter., 881 F.2d 1006, 1011 (11th Cir. 1989) (determining
that the FLSA anti-retaliation provision must be given a broad interpretation including
intracompany complaints to promote the remedial purpose of the provision); Valerio,
173 F.3d at 43 (stating narrow construction of section 215(a)(3) of the FLSA would cre-
ate an atmosphere of intimidation that would in turn conflict with the FLSA’s remedial
purpose); Minor, 669 F.3d at 432 (finding that intracompany complaints under the
FLSA anti-retaliation provision fulfills Congress’s intent of the FLSA and the Supreme
Court’s interpretation of the FLSA); see also E.E.O.C. v. Romeo Cmty. Sch., 976 F.2d
985, 989 (6th Cir. 1992) (deciding that an employee’s complaints to employer were pro-
tected under section 215(a)(3) of the FLSA without providing a rationale).
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pose.209  Therefore, the Second Circuit in Greathouse properly con-
cluded intracompany complaints are protected after taking Kasten
and sister circuit support into consideration.210

V. CONCLUSION

In Greathouse v. JHS Security, Inc.,211 the United States Court of
Appeals for the Second Circuit correctly decided that under the anti-
retaliation provision of the Fair Labor Standards Act of 1938 (“FLSA”)
oral complaints to employers are protected, as long as they are suffi-
ciently clear, detailed, and would call any employer’s attention to the
fact that the employee is asserting his or her rights under the provi-
sion.212  The Second Circuit based its reasoning on the provision’s am-
biguous meaning and language, the precedent set in Kasten v. Saint-
Gobain Performance Plastics Corp.213 upholding oral complaints, and
administrative support for intracompany complaints from the Equal
Employment Opportunity Commission and the Department of La-
bor.214  Accordingly, the Second Circuit vacated and remanded the
case.215

This Analysis first argued that the FLSA anti-retaliation provi-
sion is ambiguous, requiring statutory interpretation to uncover the
meaning of the disputed phrase.216  This Analysis argued that the
FLSA’s remedial purpose could only be put into action under a broad
interpretation of its provisions and that relevant administrative agen-
cies had supported such an interpretation for a considerable time.217

Finally, this Analysis argued that further support for complaints to

209. Compare 29 U.S.C. § 202(a) (stating that the purpose of the FLSA is to main-
tain a “minimum standard of living necessary for health, efficiency, and general well-
being of workers”), with Brennan II, 513 F.2d at 181 (assuming intracompany com-
plaints are covered by section 215(a)(3) of the FLSA to further its purpose of preventing
employees’ assertion of FLSA rights from building into one of “a calculated risk”), and
Love, 738 F.2d at 387 (determining that section 215(a)(3) of the FLSA applies to unoffi-
cial assertion of rights on the job based on its purpose of encouraging aggrieved employ-
ees to speak up against substandard conditions), and Minor, 669 F.3d at 432 (finding
that intracompany complaints under the FLSA anti-retaliation provision fulfills Con-
gress’s intent of the FLSA and the Supreme Court’s interpretation of the FLSA).

210. Compare Greathouse II, 784 F.3d at 117 (concluding intracompany complaints
are protected as long as they suffice Kasten’s notice requirement), with Lambert, 10
F.3d at 55 (noting, yet disregarding, sister circuit support for intracompany complaints,
and concluding only formal complaints gain FLSA protection under its anti-retaliation
provision).

211. 784 F.3d 105 (2d Cir. 2015).
212. Greathouse v. JHS Sec., Inc., 784 F.3d 105, 117 (2d Cir. 2015) (quoting Kasten

v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1, 14 (2011)).
213. 563 U.S. 1 (2011).
214. Greathouse II, 784 F.3d at 111-12, 114, 115.
215. Id. at 117.
216. See supra notes 160-173 and accompanying text.
217. See supra notes 174-191 and accompanying text.
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employers under the FLSA anti-retaliation provision could be drawn
from Kasten and from sister circuit decisions recognizing such com-
plaints in order to further the remedial purpose of the FLSA.218

Greathouse ended the circuit split existing between the Second
Circuit and the First, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth,
Tenth, and Eleventh Circuits.  In those jurisdictions, employee com-
plaints made to government agencies or employers are afforded pro-
tection under the FLSA anti-retaliation provision.  Moving forward,
other courts facing this issue should find sufficient support in argu-
ments for intracompany complaint protection for the reasons set forth
in this Note.

Julie Ryan—’18

218. See supra notes 192-210 and accompanying text.


