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MEDIATION AND YOUNG PEOPLE: A
LOOK AT HOW FAR WE’'VE COME

GLENDA L. Corramt

INTRODUCTION

Teaching mediation skills and other alternative conflict resolution
techniques to our youth today may well be the crucial investment for
our society’s peaceable future. However, despite an increase in the
acceptance and use of mediation, many attorneys, mental health prov-
iders, and other professionals express confusion as to the nature and
purpose of mediation. This Article offers an introduction and overview
of many of the current uses of youth mediation services. Further, this
Article will offer readers a summary of the concerns and challenges
associated with the process. This author hopes that readers will be-
come familiar with youth mediation issues and the strengths and
problems inherent in mediation and will acknowledge the usefulness
of youth mediation after reading and thinking about the ideas and in-
formation contained in these pages.

Since the early 1980s, there has been a marked growth in the use
of mediation to resolve disputes involving children and youth, espe-
cially in three areas — dealing with student conflicts in elementary or
secondary school, assisting with the resolution of parent-child conflict,
and providing options to the courts when interpersonal conflicts have
led to complaints against juvenile offenders.! Proponents of mediation
report that, among other advantages, this form of alternative dispute
resolution can improve communication — especially when there is an
ongoing relationship such as that of a family or family-like structure.2
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Mediation often leads to agreements that satisfy all of the parties and
are fair and acceptable over time.3

A DEFINITION OF MEDIATION

Mediation is “a voluntary process in which a neutral third party,
who lacks authority to impose a solution, helps participants reach
their own agreement for resolving a dispute or planning a transac-
tion.”* As an interest based process, mediation focuses on the needs
and concerns of each party participant. Rather than a win-lose para-
digm, mediation attacks problems instead of people. Mediation may
be summarized as “a systematic process that leads from issue identifi-
cation to option generation” with the goal being a final agreement be-
tween the participants.’ Rather than imposing an agreement upon
the parties, mediation seeks to empower individuals so that they may
fashion agreements for themselves that will shape their future.6 Me-
diation promotes disputants’ recognition of one another as human de-
spite their conflicts.” Feelings of competence and self-esteem are often
cited as important by-products of mediation which helps to provide
self-direction and lessen the need to continue the conflict.® In con-
trast, litigation is more likely to reinforce hostilities and deepen the
parties’ anger into even more polarized positions.®

Mediation and arbitration are not the same. Arbitration is the
process by which a third party is responsibile for resolving a matter
for the parties.10 Although mediation may sometimes have a psycho-
therapeutic effect, mediation is not counseling or psychotherapy.l!
Mediation is not in itself “an exploration or interpretation of deeply
felt emotional issues and reactions.”?2 Mediation is not designed to
obtain historical insight into the cause of the conflict, nor is it
designed to change the participants’ personality patterns.13 Although
past conduct may be important and relevant, generally, more time is
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Juv. aND Fam. Cr. J. 61, 63 (1991).

4. LeoNarp L. RiskiN aND JaMmEs E. WESTBROOK, D1sPUTE RESOLUTION AND Law-
YERS 91 (1987) [hereinafter RiskIN & WESTBROOK].

5. SERVENS, supra note 1, at 1.

6. Michael Benjamin and Howard Irving, Research in Family Mediation: Review
and Implications, 12 MEDIATION Q. 53, 58 (1995).
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258 (1989).

8. Milne, 42, No. 2 Juv. anp Fam. Cr. J. at 63.
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11. RiskiN aAND WESTBROOK, supra note 4, at 87.
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13. Milne, 42, No. 2 Juv. anp Fam. Cr. J., at 63.
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spent developing agreements and solutions for the future.’¢ Media-
tion emphasizes each party’s responsibility for their own issues of the
conflict as well as allowing participants to decide upon reasonable
goals for the future.'® In some instances, mediation not only assists in
resolving the current problems, but may also teach the participants
methods of constructively resolving future conflicts.16

Mediation services vary due to the issues involved, the level of
crisis, the orientation and identity of the participants, and other fac-
tors.l7 Mediation programs differ with the community served, the
sponsoring agency, the types of cases handled, the mediators’ training
and background, and the specific issues of the mediation process.18
For example, a mediation organization may be committed to children’s
rights and decriminalization of status offenders.!® However, all
mediators hold in common such tasks as maintaining a neutral posi-
tion, assisting in productive communication between participants,
identifying participants’ needs, and generating options for the partici-
pants’ mutual gain.20

The mediator helps the disputants identify their underlying con-
flicts, reduce misunderstanding, vent emeotions, clarify priorities, find
points of agreement, and explore areas of compromise.?! At a mini-
mum, the mediation session offers each participant an opportunity to
be heard by at least the mediator — and, it is hoped, the other
party.22 Ideally, mediation provides the participants with an opportu-
nity for self-determination as individuals and mutual acknowledg-
ment as disputants.23

THE SEVERAL STAGES OF MEDIATION

Participants in mediation sessions are usually self-referred, and/
or a professional who is aware of the disputed problems may have en-
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couraged the parties to attend a mediation session. Also, someone in-
volved in the parties’ court process may have referred the
participants.

Mediation performs at its best when it remains a voluntary and
non-coercive process. If all of the participating parties agree to media-
tion, the mediator will attempt to create a non-threatening atmos-
phere to help put the parties at ease. Most mediators will ask that the
participants abide by certain basic mediation ground rules (e.g., the
use of respectful language, an agreement to hear other participants
without interruption, appropriate time sharing), all of which help to
promote communication.24

The mediator must gain and maintain the trust of each partici-
pant. Obviously, this can prove to be a significant challenge in some
cases. Despite the promise of the sessions’ confidentiality, some par-
ticipants may wish to hide their true needs or interests out of fear that
they will be disadvantaged or exploited during or after the negotia-
tion.25 When the mediator is perceived as a neutral third party whom
both sides can trust, the mediator helps “bridge the gap” created by
the lack of trust between the disputants.26

In mediation, each participant is encouraged to state his or her
perception of the conflict and to indicate the outcome he or she seeks.
Often, a strong exchange of emotions follows in which the parties com-
municate their preferences and present positions. This is not a time
when the parties consider solutions, but rather is a time that empha-
sizes the participants’ positions through the use of symbolic issues and
party declarations.2? During this phase in the mediation process, the
mediator must exhibit active, empathic listening and must frame
questions well in order to reduce defensive behavior, manage conflict,
and encourage productive communication. To this end, the mediator
will use clarification techniques that may enable each participant to
better understand the interests and needs of each disputant.28

In the next phase of the mediation process, the mediator must
help the participants identify congruent interests and points of agree-
ment.2? Throughout the process, the mediator must be able to tease
out the positive aspects of the session, to know when and how to trans-

24. Memorandum from Steve Baron to the Dependency Court Systems Task Force
6 (Dec. 31, 1993) (on file with the author).

25. Riskin aND WESTBROOK, supra note 4, at 119,

26. Geraldine W.K. Zetzel, In and Out of the Family Crucible: Reflections on Par-
ent-Child Mediation, 7 MeDIATION Q. 47, 57-58 (1985).

27. CHaries H. HUBER ET AL., Family Mediation: An Idea Whose Time Has Come,
reprinted in COUNSELING THE ADOLESCENT: INDIVIDUAL, FAMILY & SOCIAL INTERVENTION,
135, 141 (Jon Carlson & Judith Lewis eds., 1988) [hereinafter HUBER ET AL.).

28. Zetzel, 7 MEDIATION Q. at 58.

29. HuUBER ET AL., supra note 27, at 141.
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mit information and to generate options. Mediators must maintain
neutrality and resist any temptation to express a personal opinion,
patronize, moralize, become invested in one party’s story, or do any-
thing which shuts down communication and diminishes or destroys
trust.30 Whatever the mediator’s background, education, and experi-
ence, the mediator must abide by the limits of the neutral role rather
than serve as a mental health counselor or legal advisor.32

Throughout the mediation process, especially during an impasse,
the mediator may decide to request a caucus, a brief separate meeting
with each disputant. The mediator may use the caucus as an aid to
build trust and rapport. Certainly, the mediator may also use the cau-
cus to collect information that may later contribute to conflict resolu-
tion.?2 In addition, individual time with each party may expose
hidden agendas that could undermine the resolution process.33 The
mediator also has the opportunity to identify or eliminate issues inap-
propriate to mediation. Some mediators view the caucus as the best
opportunity to challenge, probe, or “push” each participant without
the other party witnessing the interaction or misinterpreting the in-
teraction as a preference for one side over the other.34

Mediators attempt to ensure that the-parties act with complete
information in making their decisions, because without full compre-
hension, autonomy is illusory.35 The mediator has an ethical duty to
terminate a mediation if the mediator believes that a party is not able
to participate or lacks the capacity to make choices because of emo-
tional, mental, or physical conditions.36

Regarding the outcome of mediation, the mediator’s job is not to
ensure an equitable outcome or even an agreement between the par-
ties.37 However, if the parties do reach an agreement and the media-
tor believes the agreement is a poor response to the problems, the
mediator may encourage the parties to engage in reality testing. That
is, the participants must decide if the solution is actually workable
rather than only wishful thinking. If significant pieces of information
are missing, the mediator will urge the participants to carefully assess
their individual situations, consider the available resources, and

30. Davis, supra note 18, at 37.

31. RoserT A. BaArRucH BusH, MEDIATION INVOLVING JUVENILES: ETHICAL DILEM-
MAS AND PoLicy QUEsTIONS 11 (1991) [hereinafter BusH].

32. Mark S. Umbreit, Ph.D. and Robert B. Coates, Ph.D., The Impact of Mediating
Victim Offender Conflict: An Analysis of Programs in Three States, 43, No. 1 Juv. &
Fam. Cr. J. 21, 23 (1992).

33. D’Amico, 37, No. 5 Jur. anp Fam. Cr. J. at 12.

34. Bush, 41 Fra. L. Rev. at 285.

35. Id. at 278.

36. Id. at 284.

37. Id. at 272.
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weigh their options as to whether coming to any agreement is possible.
At any time, a mediator may withdraw for personal moral reasons.38

If a full or partial agreement is reached by the parties, rather
than using boilerplate language or obscure legal terms, the mediator
will serve as a scribe writing the document in the exact words of the
disputants. Proceeding in this fashion will hopefully remind the par-
ties, when such a reminder is needed, of their commitment to resolve
the conflict. After the final mediation session, the mediator destroys
all notes other than the final agreement, if one is created. The courts
view mediation as a good faith effort by the parties to settle a dispute.
Usually, by statute or court agreement, mediators cannot be called to
court to testify regarding any aspect of the mediation, including pro-
viding a statement as to whether, in the mediator’s opinion, a party
cooperated or failed to cooperate in the process.39

MEDIATION AND YOUNG PEOPLE
MEDIATION IN SCHOOL

Parents and teachers do not usually teach children and youth ne-
gotiation skills and procedures in their homes or communities.4® Be-
cause it is more difficult to learn conflict resolution skills when an
individual is in the throes of an intense conflict, a calm classroom may
be an especially effective setting for learning some of these skills.4?
Schools continue to be the primary setting in which youth come into
frequent contact with each other. Acting upon this premise, schools
throughout the country provide mediation workshops and programs.
Some states, such as Iowa, currently require conflict management
classes beginning in elementary school.42

Some school-based mediation programs only focus on the teaching
of conflict resolution skills; others include the direct application of
those skills by providing mediation as a non-adversarial means of
resolving conflicts that may occur within the school, either among stu-
dents or between students and teachers.43 Initial studies indicate
that there are many benefits of teaching mediation in the school set-
ting. Such studies demonstrate that conflict management programs

38. Id. at 284.

39. National Council of Juvenile and Family Court Judges, Resource Guidelines;
Improving Court Practice in Child Abuse and Neglect Cases, at 137 (Spring 1995) [here-
inafter National Council].

40. David W. Johnson et al., Effects of Peer Mediation Training on Elementary
School Students, 10 MEDIATION Q. 89, 96 (1992).

41. Id. at 98.

42. SERVENS, supra note 1, at 6.

43. Mark S. Umbreit, Mediation of Youth Conflict: A Multi-System Perspective, 8
CHiLp & ApoLescent Soc. Work 141, 145 (1991).
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incorporated into a school’s curriculum have reduced the need for dis-
ciplinary actions in those schools.#* These studies also show that me-
diation decreases by as much as fifty percent the suspension rate for
physical fighting in some schools.4® Researchers report that school
mediation programs serve a critical violence prevention role by creat-
ing new norms for social interaction. That is, students taught conflict
resolution skills begin to view physical fighting and violence as so-
cially unacceptable methods of resolving conflict.#¢ One of the first
studies conducted on conflict resolution in the early elementary grades
(kindergarten through fourth grade) revealed a decrease in incidents
involving physical aggression such as hitting, kicking, scratching, and
pushing and verbal aggression such as name calling, insults, and
threats.4?7 Although the researchers indicated that the children in
this latter study did not appear to demonstrate “the ability to create
long-term and integrative solutions,” the study suggests that, at least
in the short-term, young children may benefit from being taught con-
flict resolution skills.48

Another study conducted peer mediation training in three Mid-
western middle-class elementary school classrooms.4® Prior to the
training program, the researchers noted that the students seemed
conditioned to look to the classroom teacher for dispute resolution; the
researchers hypothesized that this response was automatic because
the students themselves lacked the interpersonal skills necessary to
constructively manage conflicts. The researchers discovered that
those students who were taught mediation skills often initiated at-
tempts to communicate with the disputants as conflicts arose and then
sought to resolve the problems underlying the conflicts with their
newly acquired mediation skills. In contrast, the researchers found
untrained students to be twice as likely than trained students to im-
mediately seek the teacher’s help when conflicts arose. In addition, it
was noted that, when untrained students chose not to seek the
teacher’s assistance but rather to intervene in a conflict, the untrained
students themselves tended to engage in destructive behaviors. These
behaviors, such as physical aggressiveness, escalated the conflict and
increased the likelihood of teacher intervention.50

44, SERVENS, supra note 1, at 6.

45. Umbreit, 8 CHILD & ADOLESCENT Soc. WORK at 146.

46. Melinda Smith, Mediation in Juvenile Justice Settings, 8, No. 1J. Juv. JusT. &
DEeTENTION SERVS. 51, 52-53 (1993).

47. David W. Johnson et al., Using Conflict Managers to Mediate Conflicts in an
Inner-City Elementary School, 12 MEDIATION Q. 379, 385-86 (1995).

48. Id. at 388.

49. Johnson, 10 MEDIATION Q. at 89.

50. Id. at 95.
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A community-based mediation program in San Francisco regu-
larly trains fourth and fifth grade students to serve as “Conflict Man-
agers.”5! The program encourages teachers to refer any playground
conflicts to one of the student conflict managers. When the conflict
managers intervene in a specific dispute, the managers first ask the
parties involved if they prefer to resolve the problem themselves or to
take it to one of the teachers. If a decision is made to resolve the con-
flict without the aid of a teacher, the disputing students must agree to
let others speak during the mediation without interruption, to work in
good faith to solve the problem giving rise to the dispute, to tell the
truth, and not to call each other names.52 Researchers examining this
program suggest that students learn more socially acceptable methods
for dealing with conflict. Indeed, such trained students may reset the
peer norm for conflict resolution to the mediation method.

“Resolving Conflict Creatively,” a program started in 1985 and
now utilized in 189 elementary, junior high, and high schools in New
York City, has instructed 3,000 teachers and 70,000 students to date
in the components of the mediation process. The curricula for both
elementary and secondary school students emphasize skills that in-
clude active listening, assertiveness (not aggression or passivity), ex-
pressing feelings, cooperation, and negotiation.?3 The objectives of the
program include “modeling nonviolent alternatives for dealing with
conflict as well as demonstrating to students that they can play a pow-
erful role in creating a more peaceful world.”>¢ This approach as-
sumes that children taught mediation skills and peaceful conflict
resolution at each stage in their development have a greater potential
for developing lifelong social and interpersonal skills.55

These programs and the research investigating their success sug-
gest that establishing a conflict resolution program in the school set-
ting is not only desirable but is also easy. However, as is often the
situation when one introduces change in any institution, there are
problems in creating these programs. Any school-based mediator, stu-
dent or adult, may experience difficulties that must be dealt with
before those difficulties become obstacles.5¢ In school programs in-
volving trained students as designated peer mediators, some students

51. Umbreit, 8 CHILD & ADOLESCENT Soc. WORK at 145.

52. Id.

53. William Dedang, Ph.D., Preventing Interpersonal Violence Among Youth: An
Introduction to School, Community, and Mass Media Strategies, U.S. DEPT. OF JUSTICE,
OFFICE OF JUSTICE ProGRAMS, NATIONAL INSTITUTE OF JUSTICE 19, 21 (Nov. 1994) [here-
inafter DeJang].

54. Id. at 19.

55. Melinda Smith, Mediation for Children, Youth, and Families: A Service Con-
tinuum, 12 MEDIATION Q. 277, 278-79 (1995).

56. Smith, 8, No. 1 J. Juv. Just. & DENTENTION SERvVS. at 53-54.
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may tease the student mediators as each group adjusts to the notion of
mediated disputes. This teasing may surface because of jealousy on
the part of the students who perceive the student mediator as having
gained favor or power from adults who previously had the responsibil-
ity to resolve disputes or because classmates mistakenly see the stu-
dent mediators as their judges or law enforcers rather than helpers.
In other cases, friends may expect the student mediator to take their
side rather than serving as an impartial listener. Other strongly felt
emotions might create experiences that make the new mediator un-
comfortable in his or her new role. In other cases, the parties to the
dispute might have trouble communicating openly with the student
mediator and each other, and resolving the dispute may require extra
efforts from the mediator to develop rapport and a willingness to par-
ticipate fully.57

Because mediation skills must be practiced and refined, many
peer mediation programs stress the importance of ongoing training
and contact with a faculty coordinator.58 The expectation of the pro-
gram administrators is that such contact and/or training will help pre-
vent the young mediator from losing sight of the twin goals of
mediation — allowing disputants to take responsibility for resolving
their own conflicts with the assistance of a trained listener and al-
lowing mediators to help without becoming the problem solver.

PARENT-CHILD MEDIATION FOR STATUS OFFENDERS

By the time parents have referred or have been referred to juve-
nile court for their child’s actions which amount to status offenses,
parents often are bewildered by their failures in improving family dy-
namics. The family members, who at times may feel despair and help-
lessness, view these problems as serious. For parents who have tried
unsuccessfully to deal with serious contrary behaviors in which their
child seems bent on indulging, feelings of hopelessness may become
overwhelming. Children who repeatedly disregard rules of curfew,
who run away from home, or who are truant from school may also see
no way out of these behaviors. As a result of their frustration, parents
may ask courts to label these children as uncontrollable or
“incorrigible.”

Some child law experts argue that, rather than traditional juve-
nile court proceedings, alternative methods of managing these chil-
dren and their families are needed. Status offender cases are
notorious for distracting courts and court personnel from more serious

57. Dedang, supra note 53, at 28.
58. Id.
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and violent juvenile offenses.5® Additionally, the adversarial nature of
judicial proceedings when applied to status offense cases may have the
undesired result of escalating rather than resolving the problems
presented by the juvenile and his or her parents. The parents and the
child may see themselves pitted against each other in the court-
room.%¢ For some families, the further the family proceeds in the
court system, the more difficult it becomes to improve the communica-
tion between and among the family members.6!

Rather than the traditional adversarial proceedings available in
court settings, parent-child mediation has been found to be appropri-
ate for cases involving “stubborn and runaway children.”®2 In parent-
child mediation, the mediator seeks to improve communication and
enhance family functioning, thereby decreasing the need to place the
difficult child in foster care.6® Mediation, though, is not designed to
provide the in-depth family counseling necessary to modify chronic be-
havior, heal emotional problems, or change personality patterns.
Rather, mediation may be “helpful in assuaging family problems
which are situational or transitional in nature.”®¢ It is in this area
that mediation may provide a needed forum for resolving family com-
munication and understanding malfunctions. In addition, because me-
diation is a flexible process, it can often accommodate the complexities
of families with different needs.65 Such different needs may encom-
pass cultural and philosophical diversity.

Parent-child mediation encourages structured negotiations about
concrete issues of family life. Mediators working with families can
help family members break generalized, nonspecific grievances into
specific complaints about behavior that is problematic but capable of
change to more acceptable conduct.66 Skilled mediators can help fam-
ily members work toward agreements that all family members view as
fair and realistic on such issues as attendance and performance in
school, curfew violations, social life, privacy, and family interaction

59. Margaret L. Shaw, Parent-Child Mediation: An Alternative That Works, 39
Ars. J. 25 (1984).

60. D’Amico, 37, No. 5 Juv. anp Fam. Cr. J. at 7.

61. Shaw, 39 Ars. J. at 29

62. Umbreit, 8 CuiLp & ADOLESCENT Soc. WORK at 144,

63. Smith, 12 MEDIATION Q. at 279-80.

64. Memorandum from Steve Baron to the Dependency Court Systems Task Force
4 (March 6, 1995) (on file with the author) [hereinafter Baron].

65. Gary B. Melton, Children, Families, and the Courts in the Twenty-First Cen-
tury, 66 S. CaL. L. Rev. 1993, 2027 (1993).

66. Merry, 3 NEGOTIATION J. at 417.
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patterns.57 Mediators can also help family members identify accepta-
ble, but often not obvious, solutions.68

Mediation may be most helpful when it is used with families that
wish to remain intact but whose members are unable to find a way to
do so on their own efforts.¢® Due to the nature and strength of bonds
in a particular family, and despite serious conflict, family members
may continue to have strong motivation to resolve their mutual
problems.”’® Mediators note that, in such cases, family problems are
resolved simply by effective communication and the exchange of
needed information.” In one parent-child mediation study covering
families who were contacted several months after their mediation ex-
perience, nearly one-third of them noted that communication within
the family improved as a result of mediation.’? Even in cases in which
the participants reported a family member’s failure to comply with the
mediation agreement, many family members noted satisfaction with
the mediation process and reported some positive changes in family
functioning which they attributed to the mediation process itself.73
For some families, mediation itself became an educational process and
positively impacted the way those families handle conflict and crisis.”4

The most significant difference between parent-child mediation
and other forms of mediation is the balancing of power between the
parent and the child. At the time of the child’s referral to the juvenile
court, the parents may appear to possess both power and authority
either by virtue of the parents’ ability to refer their child to court for
misbehavior or by the child’s presence before the court instigated by
another adult. In reality, the parents’ power has actually diminished
so much that they need an outside authority to apply sanctions and
controls over their child’s behavior.7s

The mediator does not provide the parents with training nor does
the mediator give any evidence of being judgmental about the parents’
inadequacies in managing their child’s behavior. Competent parent-
child mediators, however, often will recognize family patterns that
tend to encourage conflict. One agency detected such conflict patterns

67. Smith, 12 MEDIATION Q. at 280.

68. Nancy Thoennes, Child Protection Mediation in the Juvenile Court: A Signifi-
cant Improvement Over Pretrial Approaches, 33, No. 1 JupGes' J. 14, 15 (1994).

69. Michael R. Van Slyck et al., Parent-Child Mediation: An Empirical Assess-
ment, 10 MEDIATION Q. 75 (1992).

70. Michael R. Van Slyck et al., Parent-Child Mediation: Integrating Theory, Re-
search, and Practice, 10 MEDIATION Q. 193, 204 (1992).

71. Baron, supra note 64, at 4.

72. Van Slyck et al., 10 MEDIATION Q. at 84.

73. Id.

74. Shaw, 39 ARs. J. at 29.

75. D’Amico, 37, No. 5 Juv. & Fam. Cr. J. at 11.
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in about half of its referred families. The parents were described as
authoritarians who demanded their children’s obedience based solely
on the belief that all children owe such a duty to parents. As the chil-
dren in such families develop through adolescence, they may become
quite rebellious. A second pattern haunts families in which one par-
ent may have been very lenient with the children while the children
were younger and easier to physically control when necessary. Those
parents later found themselves unable to control an increasingly in-
dependent and mobile teenager. Although these patterns of poor
parenting may be readily apparent to a mediator as an outside ob-
server, the mediator must be careful when questioning the parents
and the child so as not to challenge the parents’ authority or choices
and thus reinforce the teen’s rebellion.?6

Rather than focusing on either the parents’ or the child’s behav-
ior, the mediator may need to redefine the conflict as a problem that
the family shares. The mediator accomplishes this, not by character-
izing the parents’ rules and expectations as unreasonably strict or un-
realistic, but rather by pointing out that the situation created by the
parents and the child affects the relationship between and among the
members of the family. Therefore, all of the family members must
look for ways to change the situation.”? Parents as well as children
may need to realize that they will not be able to achieve their objec-
tives on their own, nor will they do so without compromises or, at the
very least, changes in their expectations of each other.78 The task of
mediation, therefore, is to point out and encourage the family’s system
of interaction and to help the family reorganize that system.”

The mediator must take special care during the mediation process
to accord the parents and the child equal dignity and equal input into
resolving the conflict.8® The mediator’s job, therefore, focuses on the
shared interests and common purpose of the family which in turn pro-
vides the foundation for the family’s dynamic and effective function-
ing.81 The mediator’s explicit goal is to obtain a balanced and specific
agreement that the family members believe will meet their needs and
to which each will be able to adhere.82 The essence of mediation is not

76. BusH, supra note 31, at 17.

77. Shaw, 39 Ars. J. at 27.

78. HUBER ET AL., supra note 27, at 151.

79. Zetzel, 7 MEDIATION Q. at 66.

80. Shaw, 39 Ars. J. at 26.

81. Zetzel, 7 MEDIATION Q. at 53.

82. W. Patrick Phear, Parent-Child Mediation: Four States, Four Models, 7 MEDIA-
TION Q. 35, 40 (1985).
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its focus on power struggles within the family but its focus on the
needs of the family members.83

Prior to entering into mediation, the mediator must assure both
the child and the parents of the mediator’s neutrality and the neutral-
ity of the process. Because the mediator in parent-child sessions is an
adult, the mediator must be aware that, from the child’s perspective,
there may be an appearance of alliance between the mediator and the
parents.8¢ Research suggests that, if the child is distrustful or is not
interested in the mediation process, the family is less likely to achieve
a balanced written agreement and is less likely to complete the media-
tion process itself.85 This result mirrors the ground rules of media-
tion. Specifically, if participants, especially children, view themselves
in disadvantaged positions, participants may respond by accepting
whatever terms seem thrust upon them while having no expectation of
complying with those terms.86

In addition, a child may attempt to manipulate the mediation pro-
cess in order to end it.87 If the child perceives the situation as threat-
ening or overwhelming, the child may react to the mediation sessions
with silence.®8 Rather than allowing the child to remain passive, as
adults, the parents and mediator may attempt to solve the problems of
the family. Youth mediation programs can offer an alternative and
allow a child to become actively involved in resolving the conflicts. Ac-
tive involvement in the decisionmaking process promotes positive and
lasting results for the parents and children.8?

To promote the involvement of the child, the mediator must as-
sess the communication and assertiveness skills of the young family
member, who may be intimidated by the verbal skills and communi-
cated assertiveness of the adults. Children may have good reasoning
. abilities and a healthy depth of feeling but may lack the vocabulary

needed to express feelings and ideas; as well, children may not fully
understand the often sophisticated language of adults.?° If the media-
tor discerns that such issues are present, the mediator may need to
assist the child during the initial caucus by providing an opportunity
to rehearse ways that the child could express concerns or feelings or
respond to various questions asked during the mediation session.9!
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Some mediators believe that, by allowing the child to experience a
caucus before the parents’ separate session, the child may feel en-
couraged to explore issues.92 Often, children will identify more dis-
cussion issues in private talks with the mediator than in the public
sessions with their parents.93

Depending upon the age and cognitive abilities of the child, the
mediator must be careful to ensure that the child understands the ter-
minology and issues addressed in the mediation session. Mediators
who work with younger children must realize that children and ado-
lescents may do better when they are asked to focus on a few issues
rather than several at the same time.?¢ The real likelihood that the
child has less capacity and power than the parents may lead
mediators, at a minimum, to feel obliged to carefully ascertain the
child’s level of understanding and capacity to consent at each stage of
the mediation. However, showing special solicitude for the child may
lead the parents to believe the mediator is biased in favor of the
child.?® Consequently, the mediator always risks losing the appear-
ance of impartiality, alienating the parents or the child, or depriving
the disputants of the opportunity to achieve a self-determined
resolution.%6

Sometimes a family’s problems are so profound that conducting a
mediation session may be futile.®” Mediation may uncover long stand-
ing problems, such as the need for drug or alcohol treatment, mental
health treatment, or other medical services, or educational support,
and the like. In particularly troubled families, mediation may be a
good first step toward preparing family members to accept and benefit
from such services. Mediation is a move toward change, not a final
resolution to the problems encountered by families that need these
support services.98 The mediator may make the parent’s or the child’s
agreement to obtain treatment a provision of the mediation. At one
mediation center, the mediator raised the option of professional coun-
seling in forty-two percent of the mediations and incorporated the op-
tion into twenty-seven percent of the agreements.®?

In a study of families participating in mediation, the families that
initially reported that prior involvement in psychological counseling
had not been helpful later reported that mediation had been helpful.

92. Merry, 3 NecoriaTiONs J. at 420-21.
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In contrast, another researcher expressed a belief that families may
be more amenable to mediation services after resolving issues in coun-
seling.190 In some mediation programs, the mediation process is di-
vided into stages that allow families to receive informational
counseling from intake and educational staff before commencing medi-
ation. If necessary, professional therapeutic counseling is offered after
the mediation process. In such a comprehensive program, the media-
tor is allowed to concentrate on the mediation itself, without exper-
iencing conflict about the deeper issues the participants bring to the
process.101

PARENT-CHILD MEDIATION IN ALLEGED CASES OF NEGLECT AND
ABUSE

When alleged abuse and/or neglect is an issue, juvenile courts
have utilized mediation services in various ways. Mediation programs
may assist the court by facilitating exchange of current case informa-
tion, clarifying the participants’ roles and responsibilities, encourag-
ing professional accountability, providing participants information
about the court process, and reducing the family’s sense of alienation
from the state’s child protective system and the family courts.102

According to some authors, mediation may encourage and enable
parents to face their familial and societal responsibilities.1° Some re-
search has indicated that “child protective mediation represents a sig-
nificant improvement over the pre-trial approaches used in most of
this country’s juvenile courts.”1%¢ Proponents of child protective medi-
ation criticize court hearings for delaying service delivery, increasing
the child’s trauma, and failing to utilize the parent’s willingness to
seek help.195 In some cases, mediation’s non-adversarial, problem-
solving approach allows the child and family to start drug and alcohol
treatments and counseling at the earliest opportunity without remov-
ing the court’s power to protect the child.106 _

Mediation thus presents the option of promoting early interven-
tion and family preservation. Rather than waiting until the pre-dispo-
sitional and dispositional stages of the court action, the mediation
process may be used at earlier times to assist the family members
with their particular needs.
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In conjunction with mediation, issues involving living arrange-
ments and visitation must be addressed. Specifically decisions must
be made concerning where the children will live pending disposition of
the charges against the parents, if the children do not remain at home,
the type of out-of-home placement to be used until the children are
returned home; the burdens placed on the state to enable the chil-
dren’s return home; visitation rights among family members or be-
tween parents and children; whether visitation will require
supervision; the frequency of such visits; and the possibilities of any
other contacts. At intervals after the dispositional stage, issues relat-
ing to noncompliance, case review requirements, and changes in ser-
vice providers must be addressed.107

Researchers estimate that greater than seventy percent of child
protection cases are resolved through some pre-trial negotiation.108
In juvenile court, attorney negotiations about the petition can be made
very informally — for example, whenever the attorneys see one an-
other.199 Given these points of practice, critics of the adversarial ap-
proach maintain that families are better served by improving the
negotiation functions of the legal process and acknowledging negotia-
tions as the means of augmenting the court’s current inadequate ap-
proach to child protection cases. Because the mediation process
brings all the relevant parties together, mediation may enhance the
negotiation of jurisdictional matters even if these issues are not a for-
mal topic of discussion before the court.

Different programs involved in child protective mediation vary ac-
cording to the needs of the routine participants. At one end of the
continuum, a mediator may lead one or more sessions in which only
the parents and the child or the parents, child, and guardian ad litem
are involved.11® Other mediation sessions may involve the parents
and the state’s child protective caseworker. Such an arrangement
may be helpful because it can be difficult for the caseworker to play
both the authoritative and conciliatory roles.1!! Some meditations
create a forum for the caseworker, defense counsel, prosecuting attor-
ney, and parents to develop mutually satisfactory case plans for use in
court orders.*12 Qccasionally, the mediator may ask an even wider
range of participants including extended family members and profes-
sionals such as therapists and medical doctors to be involved in the
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decisionmaking process.113 It is useful to note that, although the par-
ents’ attorneys are expected to be present, the mediator will encourage
the parents, rather than their attorneys, to take an active role in the
mediation process.

Yet another model of mediation primarily involves “bargaining
only among professionals.”*14¢ Some scholars believe this system is ad-
vantageous because the mediator does not have to deal with the power
imbalances between the professionals and the lay parents. The par-
ents’ legal counselors actively participate in the negotiations; this has
the effect of balancing the parents’ inability to bargain with represent-
atives of the child protective system and the juvenile court.!15

Drawbacks to this “professionals only” model are not unnoticed.
Mediators have expressed frustration at their inability to spend what
they believe to be a sufficient amount of time with the parents and
children. Because parents do not actively participate in this form of
mediation, they are unable to speak for themselves and cannot ascer-
tain directly what is taking place during the mediation.?1é Attorneys
unfamiliar with the mediation process have expressed concerns that
information shared during the process ultimately may hurt their
clients117,

While these concerns continue, attorneys have discovered that
their clients may benefit from mediation more than they experience
harm from it. When all the parties are represented by attorneys, the
mediation system may protect parents’ rights more than the tradi-
tional adversary system.!18 Courts have addressed lawyers’ concerns
about the risk of parents incriminating themselves by taking steps to
ensure that the information shared by participants during mediation
is confidential and not subject to discovery and use at trial. One im-
portant exception to this rule of confidentiality allows disclosure of
any new allegations of child abuse or neglect arising out of and subject
to the mandatory child abuse and neglect reporting laws of the state.
Threats of harm to an individual are not privileged and must be ap-
propriately reported to protect those who have been threatened.2®

When the mediation is unsuccessful, the mediator should not be
allowed or required to offer evidence against any party to the media-
tion, and the attorneys should not use the results in any way during
court proceedings against the parents. Particularly, the mediator
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must not be allowed or required to offer an opinion about whether any
party cooperated or failed to cooperate in the mediation process.120 It
is important to remember that mediation is a voluntary process; thus,
the defendant parents can choose not to participate at any time during
the process.’21 Additionally, the mediator is ethically obliged not to
force parents or any other participants into agreements. Agreements
are only valid when the parties have given their full consent to the
terms of the agreement.122

Mediators who deal with child protective cases must simultane-
ously safeguard the children and protect parents’ rights.123 These
mediators must have a thorough understanding of the dynamics of
child abuse and neglect and the affect those dynamics have on the in-
dividuals and the family system. Such issues include normal and ab-
normal child development, substance abuse, domestic violence, and
psychopathology. Regardless of the mediator’s formal background —
for example, a therapist, attorney, social worker, or probation officer
— the mediator should have significant experience in child abuse and
neglect cases and should be well skilled in the practice of media-
tion.12¢ Skilled mediators may help parents communicate to other
professionals their personal, cultural, familial, and environmental
stressors and behavior patterns and the relationship of those stressors
or behaviors to neglect or abuse of a child.125 If a parent minimizes
responsibility or projects responsibility on the child, the child’s school,
the police, the state caseworker, the family court, or any other entity,
the mediator should suspect that future abuse or neglect is possi-
ble.126 During mediation, all parties must remain aware that the par-
ents “have to undergo a series of traumatic insights and/or
adjustments during a process that adjudicates them as child abusers
or parents who have failed or have been unable to protect their chil-
dren.”'27 Mediators should accept a child protective case only when
the child is not in imminent danger and all of the participants are
viewed as sufficiently competent to negotiate.128

Many mediators are more comfortable dealing with treatment is-
sues rather than jurisdictional disputes which often entail detailed
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legal principles.'?® Indeed, in one study, researchers found that
guardians ad litem expressed concern that mediators needed addi-
tional information regarding the child welfare system in which their
child-clients were involved.130

Sexual abuse cases must be carefully evaluated on a case-by-case
basis. In general, mediators consider these cases to be especially diffi-
cult. If the parents’ attorneys know that the evidence of sexual abuse
is clearly present but that their clients are in a state of psychological
denial, a consultation between the accused parents, their attorneys,
and the mediator may be helpful to examine options and educate the
clients. On occasion, when prosecutors have filed charges against par-
ents on limited information, only mediation may bring forth evidence
that the defense attorneys believe will mitigate the clients’ role or ex-
onerate the clients altogether. In such cases, the mediation process
provides a forum for the parties to satisfactorily and promptly resolve
the allegations. Such mediation sessions include the attorneys repre-
senting the state, the accused parents, and the child. In other cases,
after the court has ruled that sexual abuse has occurred, mediation
may help facilitate the cooperation of the parents in the child’s treat-
ment plan.131

In addition to its use in cases of abuse, mediation has been consid-
ered controversial when the issue concerns terminating the rights of
parents and children to each other. For example, Los Angeles and Or-
ange County, California, will not mediate termination cases. The
most frequent explanation offered for not mediating such terminations
is that it is “too late” in the legal process and in the child’s life to seek
an alternative outcome.!32

VicriM-JUVENILE OFFENDER CONFERENCES

The initial efforts to bring crime victims and their offenders face-
to-face can be traced back to the 1960s when a few probation depart-
ments recognized the value in such a confrontation.?33 Although “con-
frontations” do not technically fit the actual definition of mediation,
the process approximates that which is currently referred to as victim-
offender mediation.134

In 1974, two intoxicated teens in Kitchener, Ontario, admitted to
vandalizing the property of twenty-two people. Instead of paying res-
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titution to the court, the youth were involved in an experimental pro-
gram, jointly administered by the local probation department’s
volunteer program and the Mennonite Central Committee. The two
young offenders were ordered to meet with each victim in an attempt
to demonstrate to the teens that restitution payments were not a fine
but rather compensation to real people. The compensation was for the
direct losses each victim had suffered. Within six months, the young
men had fulfilled their restitution obligations in full.135

In the United States, commentators acknowledge that the first
victim-offender mediation reconciliation program was created in Indi-
ana in 1978.136 Indiana’s program was a joint effort of the Mennonite
Central Committee and Prisoner And Community Together (PACT)
and has served as the model for many of today’s victim-offender recon-
ciliation programs.137 The practice of victim-offender mediation to-
day, however, has expanded throughout North America and Europe;
in the United States, there are over one hundred victim-offender
programs,138 ,

Mediation is not meant for every victim and offender. However,
there is growing evidence that a large number of cases are suitable for
victim-offender mediation, specifically if the offense involves property
damage and minor personal assaults.13? The traditional retributive
process increases the victim’s and the offender’s anger, frustration,
and conflict.149 In the context of retributive justice, the state acts as
the primary victim and attention is focused upon the offender who vio-
lated the state’s interests. Typically, the criminal prosecution process
affords little, if any, right to participate or be heard.14l Research sug-
gests that, for those involved in victim-offender mediation, both the
victims and the offenders claimed higher satisfaction levels, not only
for the program but also for the justice system as a whole.142 Because
mediation attempts to address the interests of both parties, victim-
offender mediation represents a unique process within the larger
American justice system,43
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The mediator separately contacts the victim and the offender to
discuss the offense and its aftermath. The mediator describes the me-
diation program at the first contact meeting. If the victim and the
offender separately agree to meet with each other, the mediator sched-
ules and facilitates a meeting. During the joint meeting, the mediator
gives both persons an opportunity to discuss the facts and feelings re-
lated to the crime and to negotiate a mutually acceptable agree-
ment.14¢  Restitution agreements generally focus on financial
restitution by the offender to the victim. However, agreements may
also include personal service to the victim or community, both of
which are derived from the conversion of a specific dollar amount of
loss into hours of work.145 Some restitution agreements result only in
an apology from the offender to the victim.'4¢ Evidence reveals that
offenders are more likely to compensate crime if the victim and the
offender personally negotiate the restitution plan.147

While restitution is important, the emotional needs of victims and
offenders are increasingly recognized as more important.14® The of-
fender learns that the victim is not a nameless, faceless object whose
property he or she has affected in some way. This face-to-face meeting
will hopefully help instill a sense of empathy for the victim, thus mak-
ing it more difficult for the offender to repeat his or her crime.14?

Victim-offender mediation attempts to hold youths personally ac-
countable for their behavior and gives juvenile offenders an opportu-
nity to portray the more human dimension of their character.150 The
process often helps young people understand the impact of their ac-
tions on another human being, the emotional violation of their acts,
and the damage to or loss of property that the offense usually
causes.15! Mediation gives the offender an opportunity to express re-
morse in a very personal way.152 In the open discussion of feelings,
both parties are given the chance to deal with one another as people,
rather than as stereotypical beings without humanity.158

Because the process allows the parties to discuss and even resolve
the conflict between them, mediation conferences may enable both the
young offender and the victim to act with more power in the world
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around them. For the victim, mediation provides an opportunity to
receive answers from the offender about the actual event.15¢ Victims
are able to learn the answers to many lingering questions, such as
“Why me?” or “How did you get into my home?”155 Mediation also pro-
vides persons who have been victimized the opportunity to tell offend-
ers the affects the crime has had on them and to express their
frustration, if not outright anger, in a safe environment.15¢ Some
studies suggest that victims were measurably less upset after meeting
their offenders in mediation.137 Other studies conclude that, although
crime victims were still quite upset about the crime after mediation,
they were far less fearful of being victimized by the same offender af-
ter the mediation process.158 There is strong evidence that direct con-
tact with the offender in the safety of a mediation session can mitigate
a victim’s sense of vulnerability and anxiety.!5® For the victim, medi-
ation may bring healing and closure to the violation.16°

The context in which victim-offender mediation operates distin-
guishes it from the typical applications of mediation.é1 The issue of a
power imbalance, a constant concern for mediators, may be especially
complex in victim-offender conferences. Many feel that, precisely be-
cause there is an identified victim and offender, a large disparity of
power exists.162 The mediator must give the victim special attention
to prevent re-victimization in the mediation process.’¢3 For example,
the victim’s participation must be totally voluntary and accepted by
the victim as his or her affirmative choice.164 In some cases, for the
victim’s convenience, the mediator may need to schedule meetings on
weekends or evenings. Once the victim agrees to attend the confer-
ence, the mediator should reassure the victim that the victim can re-
quest a caucus, a brief break, or a timeout at any time the victim
begins to experience any discomfort or confusion, and, if desired, the
victim may choose to end the conference.

Other writers caution mediators to be particularly sensitive to the
young offender, who may be seen as the less powerful participant.165
There is a concern that, unless the mediator is able to gain the young
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offender’s confidence, the youth may see the mediation process as a
setup — two adults against one “kid” — rather than as a fair process
for both participants.166 If the young offender is inarticulate, it is
sometimes important for the mediator to prepare, or even coach, the
offender in a caucus. An opportunity to role-play may provide assist-
ance and allow the youth to think through some of the possible ques-
tions the victim may ask and, therefore, allow the youth to express his
or her thoughts in a less threatening situation than the actual victim-
offender meeting.167 If the juvenile offender lacks experience and
knowledge of the justice system, the offender may feel threatened and
thus agree to a victim’s demands.

An offender may want to reject mediation, but the fears of indirect
legal consequences for a refusal to mediate may constrain the of-
fender’s freedom to reject mediation.168 If the victim-offender recon-
ciliation program is going to succeed in reaching its goals, safeguards
must be built into the program to protect the youth’s rights. For ex-
ample, when a judge refers an offender to a victim-offender mediation
program, some programs refer the case back to the court after the ini-
tial interview and the mediator determines that the offender is unwill-
ing to participate or does not admit complicity in the offense.169 If the
offender desires, supportive individuals, including the defense attor-
ney, should be present or nearby during the mediation. Again, both
the victim and the offender must view participation as non-coer-
cive.170 The mediator should also clarify the parents’ role in a media-
tion involving juvenile offenders.17! Some youth may feel inhibited if
required to speak in the presence of parents, and some parents will
show protectiveness in non-constructive ways, such as withdrawing
their child from the mediation.

Research regarding juvenile recidivism rates after mediation con-
ferences with earlier victims is mixed. According to one commentator,
victim-offender mediation has not proven an adequate preventative of
later delinquency as measured by decreased recidivism.172 However,
in a 1994 study of 241 juvenile offender cases, the authors found that,
after controlling several variables related to antisocial behavior in-
cluding age, gender, education, number of children in the family, fam-
ily structure, and the like, the victim-offender conference participants
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had lower offense rates than nonparticipants one year after their in-
volvement with the legal system.173 Qther research, which took into
consideration 3,142 juvenile offenders and their victims, concluded
that the juvenile offender who participated in victim-offender media-
tion programs committed fewer offenses in a one-year period when
compared to similar offenders who did not participate in mediation
programs.174

While some scholars believe that encounters between the victim
and the offender are potentially filled with conflict and may be emo-
tionally violent, experience has consistently found this is not so in
most meditations. However, when working with crimes of violence in-
cluding common assault, the conference process may be come quite
intense. As a result, mediators must be highly skilled and sensitive.
They should understand the emotions involved in the grief process
that accompanies personal loss and should be aware of complications
such as post-traumatic stress disorders that may be associated with
victimization. In the event that the mediator becomes the personal-
ized object toward whom one of the parties vents anger, frustration,
despair, and a multitude of other emotions, the mediator must be alert
and not become personally threatened.1’> Mediators should ensure
that their training includes an appropriate non-directive style of medi-
ation. This style includes the ability to make use of silence during
mediation sessions and to use opportunities to encourage either the
victim or the offender to address important emotional issues.176

The mediator must resist the temptation to stereotype victims
and offenders. Rushing to judgment about victims and their needs
could lead the mediator to make poor policy choices, choices that could
cause victims potential harm.177 Unless the atmosphere of the media-
tion is sufficiently normative to allow fault identification and alloca-
tion to the offender, the victim may never receive the opportunity to
forgive the offender. If the victim/offender dialogue does not include a
shared acknowledgment that the offender requires forgiveness, an op-
portunity to heal both the victim and the offender may be lost.178
However, it may be inappropriate or even dangerous for the mediator
to assume that a victim necessarily wants to or can forgive an of-
fender. It may be very unrealistic for the mediator to assume that the
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victim’s outrage and loss can be adequately expressed and resolved in
the course of a few hours with the offender.179

Some controversy exists about the appropriate time to present the
option of a mediation. Many mediators and program participants
would like to explore the mediation option and move forward with a
mediation session at an early stage. The intent of such a policy is the
removal of selected offenders involved in relatively minor offenses
from the formal process of the juvenile court.180 Alternatively, some
programs assert that the mediation should occur only after the system
has determined the offender’s guilt and sentence. Timing the media-
tion to occur later in the court process lowers the emotional or psycho-
logical pressure the offender may feel. The later timing still affords
the victim the opportunity to negotiate restitution and to experience
some healing. However, lengthy delays in the court process and the
resulting postponement of mediation might create additional emo-
tional difficulties for some victims.181

The juvenile court judge should carefully review the terms of any
agreement and make certain the parties understand and voluntarily
consent to its terms. A close review will ensure that the judge is famil-
iar with case developments, that the nature of the agreement is appro-
priate in view of the likely court proceedings, and that the parties are
reminded that a judge remains the ultimate decision maker. Despite
a party’s mediation, the court should also have the discretion to de-
cline mediation if the judge believes that mediation would not serve
the rehabilitation or other interests of the child. The judge should
also reserve the right to adjust the restitution plan if the judge views
the plan as unfair to either the victim or the offender.182

OTHER APPLICATIONS OF MEDIATING WITH YOUNG PEOPLE

Mediation is a creative and flexible process that can be used in a
variety of settings, including use for youth incarcerated in correctional
facilities. One such program, the Youth Correction Mediation Pro-
gram, is currently available in New Mexico and was designed to con-
sist of three components — a conflict resolution curriculum for the
resident students, a training program for staff and residents, and a
reintegration program. The training program attempts to teach the
staff and resident students to mediate conflicts at the facility before
such conflicts escalate into events that carry sanctions for the resi-
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dents and loss of persuasive power for the staff members. The reinte-
gration program is available for mediating family disputes and creates
agreements for daily living after the student resident’s return home.

In those cases where several adolescents are in conflict, mediation
may be time consuming and profoundly difficult. However, the results
may be very rewarding. After a 1993 Boston high school riot, media-
tion services helped to reestablish accepted norms of nonviolence and
respectful communication between disputing groups. The violence
called these norms into question. Mediation helped to clarify misin-
formation, dispel rumors, and demonstrate to students that their wel-
fare was important to adults in positions of authority. Mediation also
gave some students the opportunity to tell their stories and to express
their anger and sadness over what had happened. The students recog-
nized that the mediators’ work facilitated a process through which
students could eventually put the incident behind them, emotionally
and socially.183

Another innovative program, the New Mexico Center for Dispute
Resolution, offers a wide variety of mediation services and has been
successful in applying the mediation process to the resolution of multi-
party gang disputes. After three months of negotiations, three rival
gangs signed and committed themselves to an agreement that each
has honored for four years. Ongoing conflicts among the gangs, as
they arise, are handled through a mediation program at the local mid-
dle school.184

CONCERNS AND CHALLENGES IN THE FUTURE OF
MEDIATION SERVICES

While youth conflict mediation cannot easily be applied in all
cases, evidence indicates substantial satisfaction and effectiveness in
conflict resolution.’8> The benefits arising from this form of alterna-
tive dispute resolution in actual and potential cases of juvenile of-
fenses are multiple. First, mediation improves the resolution of a case
by exploring and resolving underlying problems and causal factors.
Second, mediation involves the parties themselves in fashioning solu-
tions to their disputes. Third, mediation encourages the participation
of those who would not otherwise involve themselves. Fourth, media-
tion relieves the court of minor issues, which allows more attention to
cases that require adjudication. Lastly, mediation provides cost-effec-

183. Daniel Lieberfeld, Mediation and Postcrisis Intervention in an Urban High
School, 11 MEDIATION Q. 377, 381 (1994).

184. Smith, 12 MEDIATION Q. at 282.

185. Umbreit, 8 CumLp & ADOLESCENT Soc. WORK at 152.



1996] MEDIATION AND JUVENILES 1543

tive alternatives to encourage case resolutions without the delays in-
herent in the formal adversarial process.186

A fundamental criticism of mediation concerns the relatively lim-
ited amount of research that has examined the process of mediating
parent-child conflicts. The true impact and long term effectiveness of
such mediation efforts has yet to be expored.l®? Research is also
needed to explore the perceived efficiency and fairness of a variety of
dispute mechanisms, particularly among different ethnic popula-
tions.188 QOther questions remain unanswered, including whether me-
diation itself rests on values antithetical to some families’ cultural
background, and if so, whether the use of mediation is equivalent to
the imposition of foreign values on those families.189

Furthermore, one of mediation’s greatest strengths, informality,
is also a potential debilitating weakness. The essence of procedural or
substantive process review, especially one conducted without direct
public scrutiny, is the safeguard it offers the participants from the
harm caused by inept or unethical practitioners. In mediation, the
quality of the process depends heavily upon the quality of the practi-
tioner. Therefore, special attention must be paid to the mediation
practitioner’s qualifications, training, and standards of practice.190
Given the loss of oversight inherent in a process without a written or
audio- or videotape record, mediators must meet the highest stan-
dards of training, experience, and skill. Only professionals who have
earned credibility with the local courts and with other law profession-
als should be allowed to engage in mediation practice.

Mediators must be aware of their own emotional or psychological
baggage.191 For example, mediators could react to one party’s position
in such a way that may lead to antipathy or bias toward a party.192 It
may be impossible for a mediator who has been physically abused to
remain neutral in mediation sessions in which allegations have been
made or evidence exists that a child is suffering from physical abuse.
If the mediator recognizes that his or her own experiences (or values)
may endanger neutrality, measures must be taken to insure that the
process is not influenced by the mediator’s personal philosophy.

The mediator might not need to withdraw. In some cases, co-me-
diation may be an answer. Because of the large number of individuals
participating in mediation and the gender issues inherent in many
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child abuse and neglect cases, there are significant advantages to
male-female co-mediation teams in which at least one of the mediators
is a skilled therapist. Working with a co-mediator has a number of
advantages. It is useful to have the countering presence of two people
on the other side of the discussion table. To the participants, the situ-
ation may appear more balanced and thus provide the framework that
will allow the mediators and the family a safe environment to accom-
plish the hard work of dispute resolution.193

Mediators should be required to maintain continuing educational
experiences, including both classroom learning and direct supervision.
Although it may be difficult to measure, emphasis should be placed on
the demonstration of competency rather than on logging a fixed
number of training hours.19¢ Even though ongoing training is rare,
such lifelong training should afford mediators with specific ethical di-
lemmas designed to help mediators’ recognize why each situation is
problematic.195

Because mediators are faced with ethical quandaries from time to
time, mediators should have an active mentor or a local ethics board to
. whom ethical questions may be addressed. Objective, trained persons
who can provide answers, or at least guide the mediator’s self-exami-
nation can be of great value to the mediation professional who is seek-
ing to provide good service and abide by the highest ethical standards.
One research report cited herein concludes with the observation that
many practicing mediators are already aware of the kinds of problems
they face and the kinds of guidance they need. The report further con-
cludes that mediation has developed to the point where it is advisable
for policy makers to pay more attention to the dilemmas mediators
face and to provide the help and guidance needed.196 Another com-
mentator has indicated that there is a distressing lack of public stan-
dards, a fact which limits the effectiveness of mediation.197

Mediators need guidance which must come from policy makers at
the program, state, and national levels.198 Programs could benefit
from adhering to the standards of practice for family mediators devel-
oped by organizations such as the Association of Family and Concilia-
tion Courts.199 However, the real cause for concern is not what
mediators are doing, but what policy makers are NoT doing.200 Stan-
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dards for mediators will be important as the process is used increas-
ingly to intervene in complex cases, including cases involving
individuals for whom violence is the primary issue.21 Persons who
have been the victims of crimes of violence — such as aggravated as-
sault, armed robbery, sexual assault, and attempted homicide — are
also asking for victim-offender mediation. The effect of these requests,
when granted, is to extend mediation to encompass meetings between
victims and seriously violent criminals. If it is to be used properly in
such cases, mediation must be adapted with great care to serve the
more intense needs of these parties,202

CONCLUSION

Mediation can be a valuable tool to the juvenile court and can of-
fer significant improvements over the traditional approaches in most
courts, but mediation can never completely replace the traditional
legal system.203 After all, mediation is only a brief intervention that
cannot compensate for other gaps in the juvenile court system.20¢ A
short-term intervention cannot produce changes in the basic economic
and psychological realities. Families with serious psychological
pathologies and economic predicaments require interventions
designed to effect changes in underlying lifestyles and behavior. Nor
does mediation preclude the need for enforcement mechanisms and
supervision.

However, when mediation is valued by its participants and the
professionals who refer disputants, the process can be a useful addi-
tion to the existing system.205 For young people and their families
who are moving towards litigation, mediation may be a superior forum
in gaining compliance, cost efficiency, and stability of the agreements
made. For many youth, it is the best option for resolving conflicts and
moving forward in life.
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