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JOCKS ARE PEOPLE TOO: THE
CONSTITUTION COMES TO THE LOCKER
ROOM

VINCENT A. CARRAFIELLO*

INTRODUCTION

Perhaps nowhere as much as in the United States has athletics
been considered so natural a part of university life. The quiet gen-
tleman-scholar may take his tranquil stroll some autumnal Satur-
day afternoon to his research project in the library. But on most
major campuses his steps will be sure to cross those of loyal fans
returning to cheer on their well-exercised champions. Some criti-
cize this situation as an offensively alien intrusion upon the cere-
bral pursuits of higher education. Others welcome its presence as
a morale builder and—in these days of budgetary exigencies—an
income producer. With the ever increasing importance of col-
legiate athletics, however, the courts have come more and more to
play a crucial role in the disposition and adjudication of controver-
sies that not too long ago would have been settled by some quickly
uttered grunt or some earthy sounding epithet. Athletes them-
selves, the schools and coaches for whom they play, and the na-
tional and regional associations which administer their
competitive activities have all been into court on issues as varied
as recruiting and eligibility, rights of resident aliens, and what con-
stitutes state action. This article attempts to highlight some of the
issues raised in this litigation. It cannot purport to be a definitive
treatment because so much of the field is still law in the making.
Yet it will underscore those areas that have been productive of le-
gal controversy and the manner in which a settlement of the issues
has been attempted. This brief survey will at least confirm the sus-
picion that athletic directors of major schools may be as much in
need of expert legal counsel as any high-powered executive in a
major business corporation.

The athletic program of a university that seeks to be very com-
petitive in intercollegiate competition is active even before the ath-
lete enters the college. Recruiting begins while the prospect is still
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in high school. Rules may be promulgated by a voluntary group
such as the National Collegiate Athletic Association (NCAA). But
any rules must only be guidelines in an agressive area where all
are striving to catch the best. We can begin our examination of the
law with a case in which Mercer University was sued by a prospec-
tive member of its basketball team on grounds of breach of con-
tract.! NCAA rules in force at the time of the youngster’s
recruiting required a ‘predicted minimum grade point average of
1.6 or more based on a maximum of 4.0”.2 In negotiating the agree-
ment, the assistant basketball coach mistakenly thought he was
“dealing with the usual high school grading system on the basis of
a maximum of 4.0.”3 In reality, the recruiter was dealing with a
grade point system “based on a maximum of 8.0.”¢ The correct
computation indicated that the athlete recruited did not have the
requisite scholastic background to play college basketball. Mercer
then felt compelled to cancel the contract. The court in upholding
the posistion of the school observed that from the commencement
of the agreement the athlete would not be able “to comply with the
fourth condition subsequent of the contract,® viz.: the moment he
started performance of the contract he would have been unable to
abide by” [the NCAA regulation] as to “predicted minimum grade
point average. . . .”® The court also took judicial notice of the fact
that the NCAA itself could not permit Mercer’s violations of its
rules without changing its regulations, affecting all of the member
institutions.” Since both Mercer and the athlete were obligated to
comply with the rules and regulations of the NCAA, it was obvious
to the court that Mercer “could not have contracted on any other
basis without violating its agreement with the NCAA.”® The ath-
lete was suing Mercer because the institution was unable to per-
form its promise. But the court held that ‘“under the
circumstances presented, Mercer is excused from liability for its
inability to perform its promise. . . .” Thus, the court employed
a rather straightforward analysis of basic contract law, in denying
the plaintiff-athlete relief.

1. Begley v. Corporation of Mercer Univ., 367 F. Supp. 908, 908 (1973).

2. Id. at 910.

3. Id.

4 . :

5. Condition four of the contract requires the athlete to abide by all of the
rules and regulations of the NCAA. Id. at 909.

6. Id. at 910.

7. Id.

8. Id.

9. Id.
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THE STATE ACTION REQUIREMENT

But not all issues of college athletics can be so easily settled
on the simple principles of black-letter contract or tort law. More
common has been litigation sounding in the area of constitutional
law that raises questions of due process, equal protection, and va-
ried other claims of rights impaired or abridged. To evoke the full
panoply of constitutional sanctions enough state action must be
shown to trigger the application of the guarantees.® This latter
point becomes the crucial question when the rule invoked against
an athlete or the athlete’s university is promulgated and enforced
by the NCAA—an unincorporated voluntary association, not an ob-
vious governmental entity—or when the university is a private in-
stitution.!! Despite a small body of opinion to the contrary, the
majority of courts have accepted the contention that the conduct of
the NCAA does in fact constitutute the requisite amount of state
action for constitutional guarantees to be applied.!? It is very im-
portant that we clearly understand how the courts have reached
that conclusion.

We can turn our attention to that nurturing ground of champi-
ons for all seasons—the Fifth Circuit that includes much of the
Southeastern Conference. An action was instituted against the
NCAA by Robert Parish and other basketball players at Centenary
College.l3 The T'1” Parish was described by sports writers “as
probably the number one or number two leading basketball pros-
pect in the United States, in the manner of Walt Chamberlain and
Lew Alcindor.”* The athlete sought injunctive relief on the
ground that the NCAA'’s so-called 1.600 rule on eligibility was un-
" constitutional because it violated guarantees of equal protection
and due process.}® The rule involved the predicted grade point av-
erage the athlete would achieve in college. Many colleges shied
from recruiting the athlete because “he had been deprived, both

10. The state action requirement in cases seeking the protection of the four-
teenth amendment has been consistently recognized by the United States Supreme
Court. See, e.g., Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 172 (1971); Burton v.
Wilmington Parking Auth., 365 U.S. 715, 722 (1961); Shelly v. Kramer, 334 U.S. 1, 13
(1948).

11. See McDonald v. National Collegiate Athletic Ass’n, 370 F. Supp. 625, 627
(C.D. Cal. 1974).

12. See, e.g., Hennessey v. National Collegiate Athletic Ass'n, 564 F.2d 1136,
1144 (5th Cir. 1977); Associated Students, Inc. v. National Collegiate Athletic Ass'n,
493 F.2d 1251, 1254 (9th Cir. 1974). But see McDonald v. National Collegiate Athletic
Ass'n, 370 F. Supp. 625, 631 (C.D. Cal. 1974).

13. Parish v. National Collegiate Athletic Ass'n, 361 F. Supp. 1220, 1220 (W.D.
La. 1973).

14. Id. at 1223.

15. Id. at 1221.
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educationally and economically; and probably began to aspire . .
toward a full higher education only after ‘the baskets began to
swish. . . ”16 Despite administrative attempts by Centenary to re-
compute the projected grade point average, 1.600 was not attained.
Ironically though—for who may predict the motivational ele-
ment?—the court emphatically noted that the athletes involved
maintained a higher grade-point average during the course of their
college careers than was required by the Rule.l” As for the issue of
state action, the Fifth Circuit later found it sufficient that state-
funded educational institutions have a considerable, although not
pervasive role in the NCAA’s program.!® The court noted that
state involvement in or support of nominally private activity
presents a well-established basis for finding state action.!® Judge
Thornberry, writing for the court, went into considerable detail in
his analysis of state action:

Organized athletics play a large role in higher educa-
tion, and improved means of transportation have made it
possible for any college, no matter what its location, to
compete athletically with other colleges throughout the
country. Hence, meaningful regulation of this aspect of
education is now beyond the effective reach of any one
state. In a real sense, then, the NCAA by taking upon it-
self the role of coordinator and overseer of college athlet-
ics—in the interest both of the individual student and of
the institution he attends—is performing a traditional gov-
ernmental function.20

Citing the White Primary Case?! from an earlier era of civil
rights litigation, the court held that it would be anamalous to per-
mit states to avoid the restrictions placed upon them by the Con-
stitution simply by banding together to support a “private
organization” to which they had relinquished a portion of their
governmental power.22 Thus there could be no doubt that what the
NCAA did constituted state action.?3

16. Id. at 1223.

17. Id. at 1224.

18. Parish v. National Collegiate Athletic Ass’n, 506 F.2d 1028, 1032 (5th Cir.
1975).

19. Id. at 1032; ¢f. 36 Mo. L. REV. 400, 406-08 (1971) (state action by state athletic
associations).

20. Parish v. National Collegiate Athletic Ass’n, 506 F.2d 1028, 1032-33 (5th Cir.
1975). ‘

21. Terry v. Adams, 345 U.S. 461 (1953). This case found unconstitutional a
Texas county political organization’s policy of excluding negroes on racial grounds
from voting in its primaries.

22. Parish v. National Collegiate Athletic Ass’'n, 506 F.2d 1028, 1033 (5th Cir.
1975).

23. While the court in Parisk held that the activities of the N.C.A.A. amounted
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The court found the 1.600 rule less troublesome than the juris-
dictional issue.?* In regard to their equal protection argument, the
plaintiffs presented two witnesses who testified that achievement
tests used in predicting success during the first year in college
were culturally biased becuase they were geared toward white
middle class students.2> Reflecting the increasingly heavy burden
of proof required in the discrimination cases, the court held that
despite the rather straightforward statements made by these wit-
nesses “conclusory allegations . . . are no substitute for a factural
showing of actual discriminatory intent or effect.”26 All that was
left, then, for the court to do was to decide whether the NCAA eli-
gibility rule bore a rational relationship to some legitimate state
purpose. The Fifth Circuit thus affirmed the lower court’s position
that the 1.600 rule could be viewed as a method for assuming that
intercollegiate athletic competition was an intrigal part of the insti-
tution’s educational program and that the student-athlete was
truly a part of the student body.2?” The lower court had likewise
approvingly cited the views of one of the NCAA'’s leading officials
that the rule discouraged persons with a relatively poor chance of
obtaining a degree and enouraged institutions to abandon those -
practices which resulted in too many athletes dropping out after
their freshman or sophomore years.2? The court of appeals also
summarily rejected the due process claims raised by the plaintiffs.
The Court noted that the “[a]ppellants wisely abandoned at oral
argument their attempt to create a property interest out of the al-
leged injury to their hoped for careers in professional basketball
from the inability to gain tournament experience and television ex-
posure.”?® Nonetheless, the court did give fair warning that the
NCAA's future behavior would be strictly scrutinized under the ru-
bric of state action.

to state action, it should be remembered that the presence of state action in a par-
ticular case depends upon its unique facts and circumstances. The factual nature
of state action was pointed out by Justice Clark writing for the majority in Burton v.
Wilmington Parking Authority, 365 U.S. 715 (1960). “[O]wing to the very ‘largeness’
of government, a multitude of relationships might appear to some to fall within the
amendment’s embrace, but that, it must be remembered, can be determined only in
the framework of the peculiar facts or circumstances present.” Id. at 726.

24. Parish v. National Collegiate Athletic Ass’n, 506 F.2d 1028, 1033 (5th Cir.
1975).

25. Id.

26. Id. at 1033-34.

27. Parish v. National Collegiate Athletic Ass’n, 361 F. Supp. 1220, 1226 (W.D.
La. 1973).

28. Id. at 1226.

29. Parish v. National Collegiate Athletic Ass’n, 506 F.2d 1028, 1334 n.17 (5th Cir.
1975).
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FOREIGN STUDENT ATHLETES AND THE CONSTITUTION

While baseball, football, and basketball seem squarely in the
American tradition of college athletics, other sports take on the
flavor of foreign importations—complete with imported players to
participate in these events. Among the more well-known sports in-
volving participation by foreign nationals can be numbered ice
hockey and soccer. Two important cases primarily involve these
two sports and are replete with the issues of state action and the
rights of aliens. The first, Buckston v. National Collegiate Athletic
Ass’n,% arose at Boston University—an ostensibly private institu-
tion.3! To preserve their eligibility to play, several of the school’s
ice hockey players who were Canadian nationals filed suit against
the rule which prohibited them from competing because they had
played on certain Canadian hockey teams.32 Federal District
Judge Tauro took a rather broad view of state action to encompass
Boston University. While conceding that it was a private institu-
tion, Judge Tauro took the position that the University performed
functions which were of a governmental nature, such as providing
education to and maintaining dominion over its students.33 There-
fore, the school was constrained by Constitutional requirements.34
Here the judge cited an array of precedent that included the clas-
sic company town case of Marsh v. Alabama.35 As for the NCAA,
he likewise concluded that in its supervision of intercollegiate ath-
letics it too carried on a public function subject to constitutional
scrutiny.3¢ There were other factors that added weight to this anal-
ysis that found state action present. For example, it was noted
that state universities account for about one-half of the member-
ship of the NCAA, that these essentially public institutions pay
dues to the NCAA, and that state facilities are often provided for
NCAA contests.3” As for Boston University, it had in fact been in-
corporated by the State of Massachusetts and had received fund-
ing from both the state and federal government.3® It had also
occasionally used state facilities for its athletic events.3?

30. 366 F. Supp. 1152 (D. Mass. 1973).

31. Id. at 1153.

32. 1d.

33. Id. at 1156.

34. Id.

35. 326 U.S. 501 (1946). In Marsk the Supreme Court found that a company
owned town’s refusal to permit the distribution of religious material was violative of
the first and fourteenth amendment. Id. at 509-10.

36. Buckston v. National Collegiate Athletic Ass'n, 366 F. Supp. 1152, 1156 (D.
Mass. 1973).

37. Id. at 1157.

38. Id.

39. Id. The Court’s analysis of the state action issue amounts to an inquiry
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The court also decided that there existed a “substantial likeli-
hood” that the plaintiffs had been deprived of equal protection
guaranteed by the fourteenth amendment to resident aliens as
well as American citizens.#® Since the rule in question classified
the resident alien plaintiffs differently than their American coun-
terparts, the classification was suspect and thus subject to strict
scrutiny.#! The defendant athletic association argued that the rule
protected the amateurism of college sports. In response, Judge
Tauro carefully noted the differences that existed between Cana-
dian and American high school athletes. Unlike their American
counterparts, the judge wrote, “Canadian secondary schools do not
participate in an organized inter-scholastic hockey program.”42 In-
stead, the Canadian equivalent of high school hockey is generally
organized by civic groups, usually in more metropolitan areas. If
an athlete wanted to advance in Canada beyond hockey on the
“pick-up level,” he was required to transfer to a metropolitan area
where a team is located. When the athlete did, he customarily re-
ceived room, board, and limited educational expenses from his
team. Thus in Canada the team, not the school, provides aid to the
student-athlete.43

By way of contrast, a youngster in the United States attending
prep-school for the purpose of playing hockey and receiving an ed-
ucation might receive a greater amount of aid in dollar value. But
since his school was the source of such aid, he would not run afoul
of the eligibility rule. Judge Tauro ruled that such a predicament
“clearly amounts to a disparity in treatment, a classic example of
classification which is subject to judicial review.”# On this point
Judge Tauro labeled as “interesting” one of the record affidavits
which related how one Canadian youth received more compensa-
tion in a single year at an American school than he did playing two
years for a Canadian team.*®> The judge sharply commented that
“the former did not affect his eligibility . . . [while t]he latter de-
stroyed it.”#¢

into the relevant facts and circumstances which make, in this case, the activities of
the NCAA state action thereby triggering the protection of the fourteenth amend-
ment. See note 23 supra.

40. Buckston v. National Collegiate Athletic Ass’n, 366 F. Supp. 1152, 1157 (D.
Mass. 1973).

41. Id. See generally Mathews v. Diaz, 426 U.S. 67 (1976); Sugarman v. Dougall,
413 U.S. 634 (1973); Graham v. Richardson, 403 U.S. 365 (1971).

42, Buckson v. National Collegiate Athletic Ass’n, 366 F. Supp. 1152, 1158 (D.
Mass. 1973).

43. Id.

4, Id.

45. Id. at 1159.

46. Id.
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There remained the question of whether the harm inflicted by
a declaration of ineligibility was serious and irreparable enough
for the court to take action. Judge Tauro demonstrated deep in-
sight into the world of college sports as he asserted that “the most
blasé and hardened campus observer would recognize the obvious
stigma that attaches to a declaration of athletic ineligibility, partic-
ularly when such ineligibility is based on alleged professionalism,
as opposed to more routine academic insufficiency.”*” People
would think that the plaintiffs lacked moral fiber since they took
money under improper circumstances. Their reputations would be
destroyed on their own campus, and in athletic circles around the
country, in a way which could never be fully ameliorated by a sub-
sequent finding of eligibility.#®¢ The judge believed their loss of
season play was not as vital as the stigma that attached to their
good names. The court thus granted preliminary injunctive relief.
Though the intentions of the NCAA to keep college sports free
from the spector of professionalism was commendable, what had
actually been done was the establishment of a system of classifica-
tion which irrationally discriminated against Canadian athletes
who were resident aliens.%®

Soccer is another college sport where foreign nationals have
played a significant role on American teams. The participation of
foreign athletes had serious consequences for Howard University
which was excluded from soccer championship play and was re-
quired to return team trophies won in previous years. The school
challenged the imposition of these rather stringent NCAA penal-
ties.50 Again questions of state action and alien rights came before
the court with Howard raising issues of equal protection and due
process. District Judge Gesell observed that the activities of the
NCAA are felt nationally and that about “fifty percent of the insti-
tutional members are state supported and the membership in-
cludes the Army, Navy, Air Force, and Coast Guard Academies.”!
Acknowledging that Howard was not a governmental institution,
Gesell pointed out that its athletic affairs are most certainly af-
fected by the many state and federal institutions which participate
as NCAA members in the creation and enforcement of NCAA rules
and regulations.2 The court consequently held that the pervasive

41. Id.

48. Id.

49. Id. at 159-60.

50. Howard Univ. v. National Collegiate Athletic Ass'n, 367 F. Supp. 926, 928
(D.D.C. 1973).

51. Id.

52. Id. at 929.
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involvement of state and federal institutions has a direct bearing
on the subject matter of the complaint. The activity of these insti-
tutions was directly responsible for the alleged injuries. Thus, the
court concluded that this was governmental action and that it had
jurisdiction.53

The NCAA rules at the heart of Howard’s case were the five
year rule, the 1.600 rule, and the foreign-student rule.5¢ All of the
these rules impinged in one way or another on the question of eli-
gibility to play. The court found that the first rule was both reason-
able and essential to the NCAA’s objectives and that it in no way
discriminated against aliens.’® The second rule also appeared rea-
sonable and related to the legitimate objectives of the NCAA.56
Rule three, however, had no such easy time with the court. That
particular regulation included an explicit alienage based classifica-
tion which the court found to be unjustified.5” The burden of dem-
onstrating its constitutionality rested on the defendants because,
as the Supreme Court had recently ruled, alienage based classifi-
cations are inherently suspect and subject to strict judicial scru-
tiny.”®8 The NCAA rule was not able to withstand such scrutiny.
As for the assertion that the NCAA hearings denied due process
guarantees to Howard and its players, the court thought otherwise.
It was necessary, of course, that a complete and fair hearing be
provided but no single form of hearing is required for all discipli-
nary proceedings.’® Conceding that there were deficiencies which"
in another context might have vitiated the proceedings, the court
held the hearings adequate in the present case because the NCAA
proceeded in a manner which afforded Howard a complete oppor-

53. Id.

54. These rules are listed by the court in an appendix. Briefly, the five year
rule limits the period of a student’s participation in collegiate athletics to five years
from the time of initial enrollment in a collegiate institution. The 1.600 rule denies
any college or university eligibility to participate in any NCAA event unless that
institution limits its athletic scholarships to first year students who have a pre-
dicted minimum grade point average of 1.600. Under the foreign student rule for-
eign students lose one year of eligibility for every year after their nineteenth
birthday in which they have participated in foreign athletic competition. See How-
ard Univ. v. National Collegiate Athletic Ass’n, 367 F. Supp. 926, 931-32 (D.D.C. 1973).

55. Id. at 929.

56. Id. at 929-30.

57. Id. at 930.

58. Id. The Supreme Court in Graham v. Richardson, 403 U.S. 365 (1971) ob-
served that “classifications based on alienage, like those based on nationality or
race, are inherently suspect and subject to close judicial scrutiny. Aliens as a class
are a prime example of a discrete and insular minority . . . for whom such height-
ened judicial solicitude is appropriate.” Id. at 372.

59. Howard Univ. v. National Collegiate Athletic Ass'n, 367 F. Supp. 926, 930
(D.D.C. 1973).
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tunity to present its views on the relevant issues.®® The school had
been given notice of the charges against it and an opportunity to
defend its actions. A right of appeal to the national convention of
the NCAA was also allowed. In short, the “foreign student rule”
alone was abrogated.5!

The court of appeals affirmed this judgement.5? In a very sig-
nificant footnote the court refused to apply the Supreme Court’s
latest and rather restricted construction of state action as con-
tained in Jackson v. Metropolitan Edison C0.%3 and Moose Lodge
No. 107 v. Irvis.% The court maintained that neither the benefit
analysis of the latter case nor the public function analysis of the
former case provides “any analysis to resolve the question . . . of
entanglement through dominant membership and participation.”>
The court held that the NCAA together with its member public in-
strumentalities have a sort of mutually beneficial symbiotic rela-
tionship which triggers constitutional scrutiny.%¢ One fact that
materially contributed to the court’s conclusion was that many
NCAA events are often hosted by public instrumentalities at pub-
lic university facilities.5? Conceding the difficulty of fixing the re-
quired amount of public participation to invoke the fourteenth
amendment, the court concluded it could utilize that sanction here
because of the substantial and pervasive degree of public entangle-
ment between the entities.®® The court was unimpressed with the
NCAA'’s citation of McDonald v. National Collegiate Athletic Asso-
ciation® —a federal district court decision which had held no state
action was present in NCAA acitivites.”? Quickly noting that Mc-
Donald had been undermined by a subsequent decision of the
Ninth Circuit,”* Judge Tamm thought McDonald deserved scrutiny
because it contained “fatal flaws.””? McDonald failed to note that
constitutional inquiry had been extended beyond the issue of ra-

60, - Id. at 931.

61. Id. at 932.

62. Howard Univ. v. National Collegiate Athletic Ass’n, 510 F.2d 213, 222 (D.C.
Cir. 1975).

63. 419 U.S. 345 (1974).

64. 407 U.S. 163 (1972).

65. Howard Univ. v. National Collegiate Athletic Ass’n, 510 F.2d 213, 219 n.10
(D.C. Cir. 1975).

66. Id. at 220.

67. Id. at 220 n.12,

68. Id. at 220.

69. 370 F. Supp. 625 (C.D. Cal. 1974).

70. Id. at 632.

71. Associated Students, Inc. v. National Collegiate Athletic Ass'n, 493 F.2d
1251, 1254-55 (9th Cir. 1974).

72. Howard Univ. v. National Collegiate Athletic Ass’n, 510 F.2d 213, 219 (D.C.
Cir. 1975).
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cial discrimination to include the type of regulations at issue
here.” Furthermore, while the NCAA may not be delegated as the
overseer of a particular state’s athletic program, it nonetheless re-
mained true that “the fact that half of the NCAA’s membership are
public institutions sufficiently intertwines their interests and af-
fairs so that the NCAA is subject to the fifth and fourteenth
amendments.”™ Finally the circuit court concluded that all regula-
tions except the alien rule were reasonably adapted to the ends of
the NCAA in protecting the amateurism of collegiate athletics.”™

JUDICIAL APPROBATION OF NCAA REGULATIONS

In truth, the courts will travel a long distance with the NCAA
to achieve its goals. For all the cases finding NCAA conduct to be
state action and so to be closely examined to meet constitutional
challenges, the courts have upheld and enforced many regulations
of this rule-making body.”® One Texas decision, for example, con-
firmed the penalty of ineligibility meted out to a football player
who admitted receiving money beyond the amount allowed.”” The
court went to the extent of declaring that the NCAA could make
the final decision regarding the eligibility of student-athletes, and
was not to be bound by the outcome of any hearing which the in-
volved university might give the student.”?® These words might
seem somewhat over-reaching in light of the cases, however, the
student involved here admitted accepting excessive financial aid in
clear violation of NCAA rules. Because of this disclosure, the
court could correctly conclude that “a hearing could have given
him no relief.””® Judge Tauro in Buckton v. National Collegiate
Athletic Ass’n® faced a similar situation of an athlete accepting
compensation. In this instance it was not a Canadian national that
was involved but an American.8! The athlete raised claims of due
process and—in the spirit of his incipient entrepreneurialism—an-
titrust violations as well. All these claims were rejected.

73. See McDonald v. National Collegiate Athletic Ass'n, 370 F. Supp. 625, 630
(C.D. Cal. 1974).

74. Howard Univ. v. National Collegiate Athletic Ass’n, 510 F.2d 213, 219 (D.C.
Cir. 1975).

75. Id. at 222.

76. See note 12 and accompanying text supra.

71. Southern Methodist Univ. v. Smith, 515 S.W.2d 63, 64 (Tex. Ct. App. 1974).

78. Id.

79. Id.

80. 366 F. Supp. 1152 (D. Mass 1973); see notes 30-49 and accompanying text
supra.

81. Jones v. National Collegiate Athletic Ass'n, 392 F. Supp. 295, 295 (D. Mass.
1975).
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Distinguishing the case from Buckton, Judge Tauro noted that
the athlete here “did not have to play Canadian . . . hockey in or-
der to participate in an organized hockey program.”8? Perhaps
more significantly, the plaintiff further complained of a denial of
equal protection on the grounds that the NCAA rule discriminated
against him on the basis of wealth. He argued that the money pay-
ments he received were necessitated by his family’s inability to
support the start of his hockey career—a situation which would not
have been the case if his family had been more affluent. That he
was now being stigmatized as a professional and losing his eligibil-
ity status was the result of his family’s economic status. The judge
found himself sympathetic with the plaintiff but there was not
much likelihood of such an argument prevailing.83 It was true that
the Supreme Court of the United States had been open to wealth
discrimination claims in recent years and had invalidated laws
which required payment of a fee or tax prior to receiving a consti-
tutionally protected benefit.2¢ Nonetheless, it had distinguished
between these cases of deprivation and cases where otherwise
neutral rules simply imposed relatively greater burdens on citi-
zens with less money.3% On the latter question, the Supreme Court
had ruled that “where wealth is involved, the Equal Protection
Clause does not require absolute equality or precisely equal ad-
vantages.”®¢ In short, the plaintiff’s wealth discrimination argu-
ment was reluctantly rejected.

The court made short shrift of the antitrust aspects of the case.
The threshold question was if the Sherman Act could be applied in
the present instance. It is settled law that antitrust regulation is
aimed at those combinations which have commercial objectives.87
The Act was not designed, for example, to resolve the controver-
sies in the learned professions or the liberal arts.?8 The plaintiff is
a student, not a businessman or a “competitor” within the contem-

82. Id. at 301.

83. Id.

84. Id. at 302 (citing Goosby v. Ossner, 409 U.S. 512 (1973); Bullock v. Carter, 405
U.S. 134 (1972); Hosper v. Virginia Bd. of Election, 383 U.S. 663 (1966)).

85. Jones v. National Collegiate Athletic Ass'n, 392 F. Supp. 295, 302 (D. Mass.
1975).

86. Id. (quoting San Antonio Independent School Dist. 1228 v. Rodriguez, 411
U.S. 1, 22 (1973)).

87. See Baker v. F & F. Investment, 420 F.2d 1191, 1198-99 (7th Cir. 1970);
Konecky v. Jewish Press, 288 F. 179, 182 (8th Cir. 1923); see generally Coons, Non-
Commercial Purpose as a Sherman Act Defense, 56 Nw. U.L. REv. 705 (1962).

88. Jones v. National Collegiate Athletic Ass’n, 392 F. Supp. 295, 303 (D. Mass.
1975). See generally American Medical Ass’n v. United States, 317 U.S. 519, 530
(1943). :
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plation of the antitrust laws.?® The competition here did not origi-
nate in the marketplace but in the hockey rink as part of the
educational program of a major university. In establishing its
rules on eligibility, the NCAA lacked any nexus to commercial or
business activities.’® Even if the Sherman Act were held to be ap-
plicable, the plaintiff’s argument as to an allegedly illegal group
boycott failed. Such boycotts are illegal only if the purpose is to
exclude outsiders from participation in the marketplace.®® But the
purpose of the NCAA rules was to implement the basic tenants of
amateurism. Nor was there evidence to indicate that the NCAA’s
current status was due to anything but its own skill, foresight, and
industry.??2 So fell the argument on monopoly to the tune of Al-
coa.%3

The NCAA fared less successfully in its efforts to invoke puni-
tive sanctions against the entire athletic program of California
State University, Hayward (CSUH).%¢ Responding to the argu-
ment of the NCAA that the trial judge had violated the doctrine of
judicial abstention by intervening in its internal affairs, the appel-
late court pointed out that such intervention was justified “where
the action by the association is in violation of its own by laws or
constitution.”® The NCAA additionally argued that the injury
which threatened the school was not sufficiently serious enough to
warrant judicial action. What was at stake was only an expectancy
and not vital enough for judicial relief.?¢ The court categorically -
rejected this contention and, in so doing, took notice of the realities
of collegiate sports that are often hidden by publicity, glitter, and
legal verbalisms. NCAA penalties would impact upon the reputa-
tion of both CSUH and its athletic program, thereby imparing

89. Jones v. National Collegiate Athletic Ass'n, 392 F. Supp. 295, 303 (D. Mass.
1975).

90. Id.

91. See Klor's Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 212 (1958); Fash-
ion Originators’ Guild of Am.,, Inc. v. Federal Trade Comm’n, 312 U.S. 457, 464-65
(1940). But see Cement Mfr. Protective Ass’n v. United States, 268 U.S. 588, 603
(1925); Molinas v. National Basketball Ass’n, 190 F. Supp. 241, 244 (S.D.N.Y. 1961).

92. Jones v. National Collegiate Athletic Ass’n, 392 F. Supp. 295, 303-4 (D. Mass.
1975). In Aluminum Co. of Am. v. United States, 148 F.2d 416 (2nd Cir. 1945) the
defendant, Alcoa, defended its monopoly position claiming that its monopoly was
acquired and maintained by “skill, foresight, and industry.” Id. at 430-31.

93. See generally United States v. Aluminum Co. of Am., 148 F.2d 416 (2nd Cir.
1945); Note, Tackling Intercollegiate Athletics: An Antitrust Analysis, 87 YALE L. J.
655 (1978).

S§4. California State University, Hayward v. National Collegiate Athletic Ass’n,
47 Cal. App. 3d 533, 537, 121 Cal. Rptr. 85, 87 (1975).

95. Id. at 539, 121 Cal. Rptr. at 88.

96. Id. at 540, 121 Cal. Rptr. at 89.
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CSUH’s ability to recruit athletes.®” The court stated that “state
schools . . . are deeply involved in fielding and promoting athletic
teams with concurrent expenditures of time, energy, and re-
sources.”®® The court also noted that the chance to compete in in-
tercollegiate athletics is of substantial economic value to many
students.?® Looking reality squarely in the face, the court added
that many athletes value the opportunity to display their athletic
ability in college stadiums more than the opportunity to receive a
college education.’® Because of the NCAA chastisement, CSUH
would sustain a loss of revenue and find that their recruitment of
potential athletes would be impaired. An affidavit from the ath-
letic director of CSUH attested that six athletes would be pre-
cluded from participating in a swimming and diving championship
because of the NCAA sanction.101

The California court has recently faced once again the com-
plaints of the Hayward stalwarts.192 Conceding the usual applica-
bility of the exhaustion of remedies doctrine to voluntary
associations, the court of appeals nonetheless held that “it will not
be applied to bar a remedy to CSUH.”193 Nor would the NCAA
rules be allowed to retroactively make the concerned athletes inel-
igible.’%®¢ The court concluded that CSUH did not violate any
NCAA rule by permitting the student athletes to compete. Since
there existed no evidence attending the promulgation or enact-
ment of the NCAA rules which bears upon their construction, the
court maintained that “their interpretation is ‘solely a judicial
function’ which this court must independently perform on the ap-
peal.”105

The University of Denver was not so fortunate in its litigation
to restrain the application of NCAA eligibility rules.1% Involved in
the case were several hockey players who reportedly had received
expenses from outside amateur terms.!°” The athletes rested their
claims on due process and equal protection arguments.!%® They

97. Id. at 541, 121 Cal. Rptr. at 90.
98. Id.
99. Id. at 542, 121 Cal. Rptr. at 90.
100. Id.
101. Id. at 544, 121 Cal. Rptr. at 91.
102. Trustees of State Colleges & Univs. v. National Collegiate Athletic Ass’n, 82
Cal. App. 3d 461, 465, 147 Cal. Rptr. 187, 188 (1978).
103. Id. at 472, 147 Cal. Rptr. at 193.
104. Id. at 474, 147 Cal. Rptr. at 194.
105. Id. at 475, 147 Cal. Rptr. at 195.
106. Colorado Seminary (Univ. of Denver) v. National Collegiate Athletic Ass’n,
417 F. Supp. 885, 888 (D. Colo. 1976).
107. Id. at 890.
108. Id. at 893-94.
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also registered what the trial judge dismissed as a “litany of proce-
dural defects.”1%® These included their questioning of the imparti-
ality of the NCAA Committee on Infractions, lack of standards, no
counsel provided student athletes, nor a record preserved, and no
“properly promulgated” rule. The court was quick to remind the
petitioners that the fourteenth amendment was “not an absolute
panacea for all harms which may be incurred.”’® While the
Supreme Court had recently recognized a student’s right to a pub-
lic education as a constitutionally protected property right, the
court held this did not extend to the student’s participation in col-
lege athletics.!! As for the adverse publicity consequent upon the
suspension, the trial judge again cited recent Supreme Court pre-
cedent that “the ‘stigma’ resulting from alleged defamation by the
government does not violate any liberty or property right in repu-
tation alone.”!12 On one question of due process the court did side
with the college. The NCAA sought a return of the money and a
trophy Denver received for its participation in the National Cham-
pionship Games. Since this penalty could be imposed only if the
student-athlete or college knew or had reason to know of the stu-
dents ineligibility, the court prohibited imposition of this penalty
until a hearing could be provided on this crucial question.113 The
court found no merit in any of the equal protection claims. Dis-
criminations had been charged between “Canadian and American,
poor and rich, rural and city.”!* Granting that alienage based clas-
sifications are inherently suspect and therefore subject to strict
scrutiny, the court noted that while the right to an education was
important it is as not so fundamental as to require strict scrutiny of
classifications allegedly affecting that right.1'®> It was a different
case, however, where the rules are applied to all hockey players
regardless of nationality and are not based on alienage or on any
other classification requiring strict scrutiny.!® The judge empha-

109. Id. at 894.

110. Id.

111. Id. at 895 (citing Goss v. Lopez, 419 U.S. 565 (1975)). But ¢f. Brenden v.
Independent School Dist., 477 F.2d 1292, 1299 (8th Cir. 1973); Braesch v. De Pas-
quale, 200 Neb. 726, 731-32, 265 N.W.2d 842, 845 (1978) (student’s interest in participa-
tion in high school athletics is a significant one).

112. Colorado Seminary v. National Collegiate Athletic Ass'n, 417 F. Supp. 885,
896 (D. Colo. 1976) (citing Paul v. Davis, 424 U.S. 693 (1976)).

113. Id. at 896-900.

114. Id. at 897.

115. Id. For the proposition that the right to an education is not a fundamental
right requiring strict judicial scrutiny, the court cites San Antonio Independent
School Dist. v. Rodriguez, 411 U.S.1 (1973). See generally L. TRIBE, AMERICAN CON-
STITUTIONAL LAw § 16-22 (1978).

116. Colorado Seminary v. National Collegiate Athletic Ass’n, 417 F. Supp. 885,



858 CREIGHTON LAW REVIEW [Vol. 13

sized that the athlete involved was an American who lost his eligi-
bility for accepting compensation for room and board expenses
from an American amateur team.117 As for the disadvantaged posi-
tion in which a poor student-athlete may be placed, the court de-
termined that the Constitution could not be used as a means of
alleviating conditions which exist wholly apart from the action of
the NCAA.118 In a spirit of self-restraint, the court concluded that
a “disturbing aspect of this litigation is the attempt to rely upon
the federal judiciary to resolve essentially private disputes be-
cause of the refusal of the association and member institutions to
deal with each other on a reasoning and where necessary compris-
ing basis.”11® The Court of Appeals for the Tenth Circuit affirmed
the ruling, noting that the case presented no substantial federal
question nor any valid argument based on classification.12?

Mississippi State University was involved with a cast of char-
acters that included a local chancery court judge willing to take on
the grievances of a football player suspended by the NCAA be-
cause he obtained clothing from a local store at a discount.’?! The
university investigated the charges at the behest of the NCAA.
Throughout this ordeal the youngster’s coach supported him—
making the rather telling argument that the student was not aware
that the discounted purchases were a possible violation and that
athletes from other schools were offered similar discounts at the
same store. No one could dispute the coach’s moving conclusions
that “this fine young athlete . . . . as a football player and as a stu-
dent would be greatly damaged.”'?2 Perhaps deeply stirred by
these very words, Chancellor W. W. Brand, Jr. of the Chancery
Court of Oktibbeha County ruled that the player had a constitu-
tional right to participate in collegiate athletics and that under the
facts presented he had been deprived of that right.?®> Though the
question of athletic participation as a constitutional right had not
previously been passed on in the courts of Mississippi, the
Supreme Court of that state severaly chided the local chancellor
because his decision was contrary to that reached by all of the

898 (D. Colo. 1976); Jones v. National Collegiate Athletic Ass’n, 392 F. Supp. 295, 298
(D. Mass. 1975); see notes 81-93 and accompanying text supra.

117, Id. at 898.

118. Id.

119. Id. at 899. .

120. Colorado Seminary v. National Collegiate Athletic Ass’n, 570 F.2d 320, 322
(10th Cir. 1978). ’

121. National Collegiate Athletic Assn v. Gillard, 352 So. 2d 1072, 1072 (Miss.
1977).

122, Id. at 1079.

123. Id. at 1080.
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other courts which had considered the question.1?* So Mississippi
would rejoin the Union after all! The court quickly added that
even if sports participation was considered such a right, no denial
of due process existed in the present case. Quoting a Tennessee
case that dealt with high school athletics, the Mississippi court
agreed that the right to participate in athletic endeavors is a mere
privilege and took judicial notice that the NCAA Committee on In-
fractions was composed of “these law professors . . . noted for ad-
vocating the protection of constitutional rights of every person.”!?>
Yet if the NCAA was wary of local committees enforcing its rules,
could not the colleges and athletes raise similar questions even
about these law professors who, though eminent in erudition and,
like Caesar’s wife, above suspicion, would still be subject to chal-
lenge if, for example, they were summoned to jury service in a trial
in which the NCAA was a party? Finally, the court pointed out
that the university had also failed to exhaust its administrative
remedies available within the NCAA structure.!26

We can conclude this survey of the law and college athletics by
examining a case from the University of Minnesota.l?” Present
were all the elements necessary for the high drama of constitu-
tional litigation ranging from a high-powered basketball team to a
university president who had authored a number of well-received
works in judicial biography and constitutional history. The list of
intractions sounded like the doings of some minor small-claims
court—except that these events would lead to an appeal to the
Supreme Court of the United States.!22 One athlete admitted he
sold two complimentary tickets with a face value of $78 to $180.12°
A member of the university booster club had provided meals, lodg-
ing, and entertainment at a cabin he owned but this “service” had

124. Id. at 1080-81. The Supreme Court cited the following passage from the
chancellor’s decision:
Though it may be a bicentennial syndrome and unfounded by legal prece-
dent in this State, it is the opinion of this court and it now so holds that the
opportunity for a professional football career is more than just a possibility
for this minor complaint and is, therefore, a protected right under section
14 of the Mississippi Constitution of 1890, which provides as follows: “No
person shall be deprived of life, liberty or property except by due process of
law.”
Id. at 1080. The court then remarked: “The lower court’s statement that his deci-
sion was unfounded by legal precedent in this state is true.” Id.
125. Id. at 1082.
126. Id.
127. Regents of the Univ. of Minn. v. National Collegiate Athletic Association,
422 F. Supp. 1158 (D. Minn. 1978).
128. Regents of the Univ. of Minn. v. National Collegiate Athletic Ass’n, 560 F.2d
352 (8th Cir.), cert. denied, 434 U.S. 978 (1977).
129. Id. at 356.
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also been extended to students unconnected with athletics.13° One
of the players allegedly placed calls to his parents on a WATTS line
in a downtown office and used the automobile of the mother-in-law
of an assistant coach.!3! Also a cost-free room at another school
had been provided for one night to one of the players.!32 De
minimis non curat lex? The federal district judge issued an in-
junction against the NCAA.13 At issue was whether the opportu-
nity to participate in intercollegiate athletics was a property right
which invokes the due process protection of the fourteenth amend-
ment.!3* Following accepted federal practice with no state court
decision on the issue to guide him, the federal judge must adopt
the rule which he believes the state supreme court would adopt
were it faced with the question.!3> Like Chancellor Brand of Ok-
tibbeha County, Federal Chief Judge Devitt held that participation
in college basketball was “a substantial property right.”13¢ He
reached this conclusion because he found that participation in in-
tercollegiate basketball may lead to a career in professional bas-
ketball and because that participation is an important part of the
student’s education.!3” The reality was that the road to multimil-
lion dollar success often led from the opportunity granted by col-
lege athletic competition. There was also the educational
experience in which “winning, losing, and doing your best . . . are
nonetheless important to everyone’s development.”!3® The court
concluded that “the opportunity to participate in intercollegiate
basketball . . . is a property right entitled to due process guaran-
tees because it may, albeit in exceptional circumstances, lead to a
very renumerative career in professional basketball, and, because
in all cases, it is an important part of the student-athlete’s educa-
tional experience.”!3® Thus the university must provide the ath-
letes a hearing prior to passing on their eligibility and, in the
performance of this duty, the university enjoys a federal right to be

130. Id. at 357.

131. Id.

132. Id.

133. Regents of the Univ. of Minn. v. National Collegiate Athletic Ass’n, 422 F.
Supp. 1158, 1163 (D. Minn. 1976).

134. Id. at 1161.

135. See Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967); Erie R. R. Co.
v. Tompkeus, 304 U.S. 64, 78 (1938); Corbin, The Laws of the Several States, 50 YALE
L. J. 762, 775-76 (1941).

136. Regents of the Univ. of Minn. v. National Collegiate Athletic Ass'n, 422 F.
Supp. 1158, 1161 (D. Minn. 1976).

137. Id.

138. Id.

139. Id. at 1161-62,
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free from interference.l4® Though some questions might be raised
as to the impartiality of hometown decisions of university-con-
nected committees, the court’s response was to call upon the
NCAA to amend its rules. What the NCAA seemed to ignore, how-
ever, was that “its member institutions have a dual obligation to
the NCAA and to the students.”’4l The court noted that the NCAA
had failed to adopt a proposal for a more structured hearing proc-
ess—something that might have avoided “the unfortunate confron-
tation” in the present case.l2 The trial court then issued a
preliminary injunction which the court of appeals reversed.!43
That court concluded that the University, without violating due
process, could have declared each of the three student-athletes in-
eligible.1# Thus the entire constitutional argument advance on be-
half of the university fails because its duty to declare ineligibility
was not “impeded by any constitutionl obligation and “the sanc-
tions imposed . . . were a legitimate consequence of Association
rules established by contract and unimpaired by the Constitu-
tion,”%> Consequently, there was no necessity for deciding
whether the student possessed a property interest in athletic par-
ticipation, or whether the NCAA's rules could make for valid due
process claims by member institutions. The concept of due proc-
ess itself was flexible and requires only the procedural protection
which a particular situation demands.¥6 The putative irregulari-
ties, however innocent, could nonetheless be considered as addi-
tional benefits not made available to members of the student body
in general.’%? The court was inflexible in applying this rubric even
to the use of a WATTS line to call parents. NCAA member schools
simply would have to face the task of declaring athletes ineligible
where the facts reasonably reflect prescribed conduct and not de-
claring them ineligible where such facts are not found.'#® That re-
mained the situtation here even though the charges admittedly
were not particularly serious. Since the court was only deciding
the constitutional issue, it did not consider it appropriate to decide
if the NCAA had selected the most efficacious means of enforcing

140. Id. at 1162.

141. Id.

142, Id. at 1161-62.

143. Regents of the Univ. of Minn. v. National Collegiate Athletic Ass’n, 560 F.2d
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its rules.’® A concurring opinion by Circuit Judge Bright added
the homely observation that perhaps the stringent manner in
which rather innocuous activity was treated was really vindictive
retribution upon the school “to punish it for the previous impropri-
eties of the basketball coaching staff.”15¢ Judge Bright found the
punishment disproportionate in light of the offense committed but
admitted that despite this apparent wrong the court lacked power
of redress in the absence of a constitutional violation.!5!

CONCLUSION

. So much for the limitations on the pursuit of justice in this
growing field of law. There is no question that this body of litiga-
tion has increased the significance and workload of university
counsel. The NCAA and other groups and institutions must now
be aware of the careful and close scrutiny their conduct is evoking.
It is well that this concern for rights makes itself effective in the
highly competitive and well nigh universal American pursuit of
championship collegiate  athletics. The courts cannot right all
wrongs. But they can be heard where their writ may run. Cer-
tainly the law’s intrusion will lessen the arbitrary nature of much
decision-making in this area as it has in so many others. Instilled
in all who have to deal with college athletes will be a healthy fear
that it is people they are dealing with in their encounters. And
people under our system, whatever their condition or enterprise,
do enjoy a certain entitlement of right which the law does recog-
nize on its occasions of justice.

149. Id.
150. Id. at 373 (Bright, J., concurring).
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