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The King of Egypt told the Hebrew midwives.. ., 'When you act as
midwives for the Hebrew women and see them giving birth, if it is a
boy, kill him; but if it is a girl, she may live.' The midwives, however,
feared God; they did not do as the king of Egypt had ordered them, but
let the boys live.1

INTRODUCTION

In October, 2004, the United States Supreme Court denied a peti-
tion for writ of certiorari in the case of Catholic Charities of Sacra-
mento, Inc v. California.2 In their petition for the writ, Catholic
Charities framed the question presented in this way: "Whether the
State may compel an organ of the Catholic Church, contrary to its re-
ligious teachings, to include contraceptives in the prescription drug
plan it provides to its employees, and thereby to finance conduct that
the Church teaches is sinful."3 The denial of a writ of certiorari left in
place a California Supreme Court decision that held that California's
imposition of a duty on Catholic organizations to cooperate directly in
continuous, serious sin is consistent with the Free Exercise Clause of
the United States Constitution.4 Denying the writ also meant that
the Court missed an opportunity to bring clarity to its free exercise
jurisprudence, but the confused nature of its current doctrine insures
that it will have many more such opportunities in the near future.

Religious believers fear that the result in Catholic Charities is in-
dicative of a larger trend that threatens to squeeze them out of full
participation in civic life under the pressure of regulatory laws requir-
ing them to engage in conduct forbidden by their religion. 5 They are

t Assistant Professor of Law, Ave Maria School of Law.
1. Exodus 1:15-17 (NEw AMERICAN BIBLE).

2. Catholic Charities of Sacramento, Inc. v. California, 543 U.S. 816 (2004).
3. Brief for Petitioner at i, Catholic Charities of Sacramento, Inc. v. California, 85

P.3d 67 (Cal. 2004), petition for cert. filed, 2004 WL 1243136 (2004) (No. 03-1618).
4. Catholic Charities of Sacramento, Inc. v. Superior Court, 85 P.3d 67 (Cal.

2004).
5. See, e.g., Maureen Kramlich, The Abortion Debate Thirty Years Later: From

Choice to Coercion, 31 FORDHAM URB. L.J. 783 (2004), See also, Edmund Pellegrino, The
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faced with increasingly successful political campaigns seeking to man-
date actions forbidden by their faith6 and a simultaneous campaign to
limit or eliminate entirely statutory "conscience clauses" 7 that protect
them from at least some of these mandates. Many of the battles over
these mandates in recent decades have played out in the health care
arena, particularly over controversial procedures at the beginning and
end of life. There is nothing in principle, however, that limits the
state's power to require "sinful" behavior to those in the health care
realm, as Catholic Charities demonstrates.

Because the United States Supreme Court in a controversial 1990
case, Employment Division v. Smith s held that most laws of general
applicability burdening religion will not receive heightened scrutiny,
religious believers find themselves in a precarious position when the
State seeks to require "sinful" behavior.9 In the absence of statutory
conscience protection, religious believers are faced with the stark
choice of either withdrawing from the field of activity imposing the
mandate, or committing a sin under the compulsion of the state. 10

Physician's Conscience Clause, and Religious Belief- A Catholic Perspective, 30 FORDHAM
URB. L.J. 221, 225 (2002) ("It has already been seriously suggested that Catholic physi-
cians should not become maternal child specialists, since they cannot, in good con-
science, provide the whole range of reproductive, pregnancy, and neonatal "services,"
such as, selective abortion for genetic defects, or late-term abortion."); Francis Cardinal
George of Chicago offered the following remarks to delegates of the American Medical
Association:

Through Resolution 218, the California Medical Association seeks your support
for legislation to require all hospitals receiving federal funds to provide "a full
range of reproductive services," including "temporary or permanent birth con-
trol." Clearly this includes requirements for contraception, sterilization and
abortion with which Catholic hospitals cannot comply. Effectively, the Ameri-
can Medical Association is being asked to help abolish Catholic health care in
this country.

Testimony of Francis Cardinal George, Archbishop of Chicago, American Medical Asso-
ciation's House of Delegates, June 12, 2000, available at http://www.archchicago.org(
cardinal/statement/stats_00/stat_061200.shtm.

6. See Section I infra for discussion of state mandates considered sinful.
7. There are many examples of this. See, e.g., The testimony of Catherine Weiss

as follows:
[R]efusal clauses ([sometimes also called religious exemptions or 'conscience
clauses']). . . permit entities and individuals to refuse to provide or cover health
services to which they object on religious or moral grounds . . . [The bill to
prevent discrimination against hospitals that refuse to do abortions] amounts
to a broad non-compliance permit for religiously affiliated entities that serve
the general public and receive public funds, but nevertheless want exemptions
from the general laws that govern other health care entities. The ACLU there-
fore opposes this dangerous measure.

Testimony in opposition to the Abortion Non-Discrimination Act, Catherine Weiss, Di-
rector, American Civil Liberties Union, Reproductive Freedom Project, available at
http://www.aclu.org/ReproductiveRights/ReproductiveRights.cfm?ID=10513&c=224
(July 11, 2002).

8. 494 U.S. 872 (1990).
9. Employment Div. v. Smith, 494 U.S. 872 (1990).

10. Smith, 494 U.S. at 872.
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The wrenching nature of such a decision was illustrated at a recent
legislative hearing over a proposed state mandate requiring pharma-
cists to dispense certain drugs when such an action would be deemed a
sin according to the pharmacist's religion: "Fourth generation phar-
macist John A. Menges of Collinsville choked back tears and at points
broke down completely as he explained his belief that filling prescrip-
tions for emergency contraception violates his core Catholic beliefs."1 '

Often this Hobson's Choice is justified by the argument that relig-
ious believers who operate in the "civil" or "secular sphere" must not
expect special solicitude for their religious scruples.' 2 Such a stark
division between spheres of life is itself a rejection of those religious
traditions that exhort their adherents to engage in charitable and edu-
cational works to assist all those in need. 13 The state-sponsored crea-
tion of this kind of dilemma for those with serious religious objections
can easily engender the very kinds of religiously-based feelings of re-
sentment and hostility toward the government that the First Amend-
ment was designed, in part, to ameliorate.' 4

11. Molly McDonough, Rx For Controversy, Battle over Dispensing Emergency Con-
traception Creates Competing Legislation, 4 NO.23 A.B.A. J. E-REPORT 3 (June 10,
2005). See also Jesse H. Choper, Defining "Religion" in the First Amendment, 1982 U.
ILL. L. REV. 579, 597-98 (explaining that the Constitution's exemption for religious ad-
herents recognizes the extreme cruelty of requiring the "believer to choose between vio-
lating those [religious] commands and suffering meaningful temporal disabilities"). See
also Pellegrino, 30 FoRDHAM URB. L.J. at 228 (stating "[o]ften, to act against conscience
is to violate personal identity so directly as to lead to severe psychosocial and emotional
sequelae").

12. See, e.g., Testimony of Catherine Weiss, in opposition to the Abortion Non-Dis-
crimination Act, stating the following:

When... religiously affiliated organizations move into secular pursuits-such
as providing medical care or social services to the public or running a busi-
ness-they should no longer be insulated from secular laws that apply to these
secular pursuits... These institutions ought to abide by the same... reproduc-
tive health mandates as apply to other health care institutions.

Weiss, supra note 7.
13. See, e.g., Matthew 25: 34-40:
Then the King will say to those on his right, 'Come you who are blessed by my
Father. Inherit the kingdom prepared for you from the foundation of the world.
For I was hungry and you gave me food, I was thirsty and you game me drink, a
stranger and you welcomed me, naked and you clothed me, ill and you cared for
me, in prison and you visited me. Then the righteous will answer him and say,
'Lord, when did we see you hungry and feed you, or thirsty and give you a
drink? When did we see you a stranger and welcome you, or naked and clothe
you? When did we see you ill or in prison and visit you?' And the King will say
to them in reply, 'Amen, I say to you, whatever you did for one of these least
brothers of mine, you did for me.'

Matthew 25: 34-40.
14. "Freedom of religious practice ... enables a government to govern effectively.

A populace that perceives its religious principles to be thwarted by the government will
harbor deep resentment and disrespect for the ruling authority." J. David Bleich, Di-
lemmas in Bioethics: The Physician as a Conscientious Objector, 30 FoRDHAM URB. L.J.
245, 249 (2002).
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In this Article, I argue that the Supreme Court, in its haste to
withdraw from an overly-broad interpretation of Free Exercise Clause
protections that admittedly threatened many practical problems, over-
shot the mark in Employment Division v. Smith.15 Had the Court
looked carefully at its precedents laid out during the thirty-year pe-
riod during which it granted some free exercise exemptions from neu-
tral laws of general applicability, it would have discerned a relevant
distinction among its winning and losing cases that creates a worka-
ble judicial rule and eliminates the problems identified in Smith.
That distinction turns on whether the claimant is seeking a "conscien-
tious objection" exemption or a "civil disobedience" exemption, terms I
will shortly define. As it is, Smith set forth a broad rule largely with-
drawing the courts from granting free exercise exemptions from neu-
tral laws of general applicability. At the same time, in an effort to
harmonize this holding with precedent that seemed to permit more
free exercise protection, the Court carved out two narrow and confus-
ing exceptions to this general rule. The Court should replace Smith's
illogical exceptions and mis-reading of precedent with a proper inter-
pretation based on a distinction between conscientious objection and
civil disobedience claims for exemptions.

I use the term "conscientious objection claims" when a religious
believer seeks to be free of state mandates or state pressure to engage
in particular kinds of behavior understood as sinful by his or her relig-
ion. In such cases, the believer seeks to do no overt act but rather to
remain passive. The believer is thus attempting to obey religious com-
mands that say, "Thou shall not" kill, 16 salute graven images or
flags, 17 work on the Sabbath, I8 work in a munitions factory, 19 send
your children to high school,20 or engage in conduct deemed sinful
under the divine law.

On the other hand, I use the term "civil disobedience claims" to
indicate the efforts of a religious believer who seeks to overcome a
state-imposed ban or burden on a particular kind of conduct that his or
her religion enjoins him to engage in. For example, the State has de-

15. 494 U.S. 872 (1990).
16. For historical reasons statutes have been the primary vehicle for granting con-

scientious objection status to those with religious objections to fighting in wars. The
Supreme Court has never decided whether the Constitution would require such exemp-
tions in the absence of statutory exemptions, and as will be discussed at infra notes 187-
89 and accompanying text, Gillette v. United States, 401 U.S. 437 (1971) does not settle
the question.

17. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 629 (1943).
18. Sherbert v. Verner, 374 U.S. 398, 399 (1963).
19. Thomas v. Review Bd., 450 U.S. 707 (1981).
20. Wisconsin v. Yoder, 406 U.S. 205 (1972).
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clared "thou shalt not" ingest peyote,2 1 smoke marijuana,2 2 engage in
polygamy,2 3 operate a business on Sundays, 24 wear religious garb
with your military uniform,2 5 or burn widows on the funeral pyres of
their husbands. Claimants seeking exemptions from these kinds of
laws are seeking to engage in overt conduct they view as religious du-
ties, but which the State has determined should not be allowed.

I argue that conscientious objection claims by religious believers
are very close to the core of religious liberty, are in line with the his-
tory and tradition of American understandings of the proper limits of
free exercise rights, generally present less danger to the community,
and should receive a different kind of constitutional analysis com-
pared to claims of those seeking civil disobedience religious liberty
rights. Indeed, the citations to important federal cases in the above
two paragraphs demonstrate that conscientious objection claims were
the predominate winners at the Supreme Court level when it granted
religious exemptions, while civil disobedience claims were losers.

A statistical analysis of ninety-eight free exercise cases in federal
courts demonstrates that when the Supreme Court permitted courts
to craft exemptions, religious conscientious objection claims were al-
most four times as successful as those in which the claimant sought a
civil disobedience religious exemption. 26 From 1963 to 1990, 45% of
the religious conscientious objection claims identified in my survey
were successful, compared to only 12% of civil disobedience claims. 27

When one considers that American notions of liberty tend to limit the
kinds of state mandates that get enacted in the first place and that
statutes typically provide conscientious objection rights to some of the
most potentially contentious kinds of state mandates, such as military
draft exemptions and the priest-penitent testimonial privilege, the
protection of religious conscientious objectors appears to be a very
strong American legal norm.

The Supreme Court should reconsider Smith and acknowledge
the case does not set forth a coherent reading of its precedents or a
workable set of rules. I propose that the Court should return to
Smith's precedents and hold that a proper interpretation of the Free
Exercise Clause provides a right to conscientiously object to laws man-
dating actions that violate the moral law of a claimant's religion. An
exemption for religious conscientious objectors should be required un-

21. Employment Div. v. Smith, 494 U.S. 872 (1990).
22. Olsen v. Drug Enforcement Admin., 878 F.2d 1458, 1459 (D.C. Cir. 1989).
23. Reynolds v. United States, 98 U.S. 145 (1879).
24. Braunfeld v. Brown, 366 U.S. 599, 601 (1961).
25. Goldman v. Weinberger, 475 U.S. 503, 504 (1986).
26. See infra Section III.D.3.d. at infra notes 237-49 and accompanying text.
27. See infra notes 247-48 and accompanying text.
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less the state mandate is narrowly tailored to a compelling state inter-
est. A right to conscientiously object to sinful state mandates is
consistent with the Court's precedent, ameliorates all of the problems
identified in Smith as stemming from a broad right to free exercise
exemptions, comports with our nation's traditional understandings of
free exercise of religion, and provides a workable and common sense
rule for deciding free exercise cases.28

Part I sets forth a hypothetical law seeking to require religious
believers to engage in conduct deemed sinful by some religions, then
compares how that law would be analyzed under current Supreme
Court free exercise doctrine with how it would be analyzed under my
proposed alternative doctrine. While my hypothetical presents a law
especially objectionable to Catholics, I intend the example to serve as
an illustrative paradigm that would apply equally to sinful mandates
imposed on other religious believers. Part II examines the centrality
of avoiding sinful behavior to the free exercise of religion. In Part III,
I examine Supreme Court precedent on free exercise claims for relig-
ious exemptions, and in particular I show why granting a right to con-
scientiously object to statutory mandates not meeting strict scrutiny
addresses all of the prudential concerns about free exercise exemp-
tions raised by the Court in Smith. Part IV offers a brief survey of the
inadequacies of many of the current statutory "conscience clauses," of
efforts to eliminate statutory conscience protection, and of the kinds of
problematic mandates being pressed in various legislative bodies that
threaten free exercise rights by seeking to require sinful behavior.
These combined inadequacies of statutory conscience protection will
give rise to cases in the near future that will give the Court an oppor-
tunity to correct its holding in Smith.

I. A PARADIGMATIC HYPOTHETICAL: A STATE MANDATE
REQUIRING DOCTORS AND HOSPITALS TO PERFORM
ABORTIONS

In order to illustrate the implications of my thesis, I have
imagined a hypothetical law that everyone could understand as being
a paradigm-a case in which it is clear that there is a religious stric-

28. I argue that the Court should treat conscientious objection claims differently
than civil disobedience claims, without offering a full discussion of how the latter cases
should be addressed. This Article primarily concerns the proper way of assessing con-
scientious objection claims. Because civil disobedience claims involve different kinds of
interests and different kinds of risks, the Court should consider making other kinds of
distinctions and rules regarding those claims. Presumably, as an initial matter, those
claimants seeking a religious exemption from state laws that prohibit or burden the
affirmative conduct they seek to engage in for religious reasons would be limited to
proving that the state's ban was discriminatory or to seeking legislative relief. The rea-
sons for this distinction are discussed at infra notes 113-264 and accompanying text.

[Vol. 39
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ture against a state-mandated practice and a body of developed relig-
ious doctrine to explain the duties of the believer when faced with
such a command. The hypothetical involves the Catholic Church's
teaching on abortion, the moral obligations of Catholic doctors and
hospitals, and the Church's teaching on one's duty to obey laws, all of
which fit the criteria for a clear paradigm. The hypothetical also, un-
fortunately, suffers from the fact that it focuses on a contentious issue,
because many people reject the moral case that abortion is always
wrong.

This lack of societal agreement on the morality of abortion, which
often involves a religious dimension, makes the hypothetical some-
what more plausible as a potential policy option. There are indeed
organized movements seeking to increase access to abortion by elimi-
nating conscientious objection rights from hospitals and health care
workers and mandating the performance of abortion, and it is not im-
possible that these efforts may be successful.

It would be possible to construct a hypothetical involving a state
mandate that almost everyone would consider to be immoral-say a
command that everyone round up and turn in Jewish neighbors for
liquidation. But such a hypothetical is thankfully not currently plau-
sible, and therefore would be less effective in conveying the implica-
tions of my thesis. Another possible example would be a military draft
statute with no provision for religious exemptions, but this issue is
also historically implausible and also has the potential to be tightly
interwoven with other issues relating to the survival of the nation.
Therefore, I believe that the abortion/Catholic example gets to the
heart of issues regarding religious free exercise rights. To those who
disagree with the Catholic Church's teachings on abortion, I would
simply ask for your indulgence in considering how the issue would ap-
pear to a believer who is sincerely convinced of the truth of his or her
Church's teachings. The truth or falsity of these teachings is not cen-
tral to my thesis, and the religious liberty issues apply with equal
force to the moral codes of any religiously forbidden behavior.

Imagine a state legislature determines that abortion facilities are
not available in many of its counties and that the women of the state
are being deprived of a medical service that also implicates the denial
of fundamental reproductive rights.29 The State therefore requires
that hospitals licensed by the State must provide abortions to any wo-

29. According to one survey, the fact that most abortion clinics are located in cities
with large populations means that 86% of counties in the United States do not have an
abortion provider. Stanley K. Henshaw, Abortion Incidence and Services in the United
States, 1995-1996, FAM. PLAN. PERsp., Vol. 30, No. 6, Nov./Dec. 1998, at http-l/www.agi-
usa.org/pubs/journals/3026398.html. This concentration in urban areas has been ex-
plained as a result of economic pressures that lead abortion clinics to locate near a suffi-
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man who seeks one. At the same time, alarmed that the number of
doctors performing abortions is steadily declining, the State mandates
that all doctors holding state medical licenses in relevant specialties
must be trained in abortion and must provide abortions to those wo-
men who seek them. Hospitals suffering a decline in personnel in
these specialties will be obliged to recruit doctors to fulfill the statu-
tory duties of the hospital. Those with religious objections must either
comply with the law or withdraw from the practice of medicine.

What would be the impact of such a mandate on those who run a
Catholic hospital and on a Catholic doctor?30 The Catholic Church
teaches that one must never directly or intentionally kill, or offer any
assistance to the killing of, an innocent human being, including those
who are fragile or dependent.3 1 Unborn children and their mothers
are thought of as patients who are equally in need of care and protec-
tion. A mandate to go against these fundamental religious beliefs will
result in an impossible dilemma to doctors, other health care workers,
and those responsible for running the hospital. Their refusal to coop-
erate in an action that would so directly violate their own religious
integrity has nothing to do with a judgment about the morality or
worth of women seeking abortions. Rather, as will be explained in the
next Section, their resistance centers on their religious and moral re-
sponsibility for their own actions. Regardless of the rhetoric of some
ideologues, most people would instinctively find it repulsive to force
such health care workers into choosing between their life's profession
and the integrity of their religious faith. Such repugnance is not nec-
essarily sufficient to defeat the hypothetical law in the face of a sus-
tained campaign arguing that believers are limiting the constitutional
and medical rights of women.

But would such a law "prohibit the free exercise of religion" of
those with religious scruples against abortion? I believe that most
Americans, including many lawmakers, would reflexively assume that
such a law is unconstitutional because it would require religious be-
lievers to abandon their faith in order to be full-fledged members of
society. But under current Supreme Court precedent it is very doubt-
ful that the doctors and administrators would receive any relief from
the First Amendment. The laws would likely be upheld under a ra-

ciently large population base. See Gina Kolata, As Abortion Rate Decreases, Clinics
Compete for Patients, NEW YORK TIMES, Dec. 30, 2000, at Al.

30. Many religions oppose abortion, but I use Catholics in this example because of
the prevalence of Catholic hospitals and because of their well-developed teachings on
the subject.

31. See CATECHISM OF THE CATHOLIC CHURCH 2268: "The fifth commandment for-
bids direct and intentional killing as gravely sinfuL" See also id. 2271: "Direct abor-
tion, that is to say, abortion that is willed either as an end or a means, is gravely
contrary to the moral law."

[Vol. 39568
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tional basis test even as to those claimants belonging to a religion that
both motivates them to participate in a healing ministry and forbids
them from participation in abortion, unless the claimants could fit
their claim into one of three extremely narrow doctrines that subject
certain laws to strict scrutiny.

In Employment Division v. Smith,32 the Supreme Court held that
the Constitution offers almost no protection to religious believers who
face burdens on their religious practice from "neutral laws of general
applicability" ("NLGAs"). 3 3 A law that applies equally to everyone
within a relevant category that does not discriminatorily single out
members and practices of one particular religion is a "law of general
applicability," and one not designed or intended to burden particular
religious believers is "neutral" with respect to religion.

Our hypothetical state would likely be able to show that its law
passes muster as an NLGA because it could easily demonstrate that it
is not targeted at Catholics. In order to be deemed "neutral" with re-
spect to religion, the State must demonstrate that the object of the law
was not to "infringe upon or restrict practices because of their relig-
ious motivation."3 4 The court will scrutinize the text of the statute,
how well the means chosen "fit" with legitimate state interests, the
historical background of the decision, and relevant legislative history
to determine whether the law is neutral.3 5 Secondly, to demonstrate
that the law is of "general applicability" the court tries to determine if
the law "in a selective manner impose[s] burdens only on conduct mo-
tivated by religious belief."3 6 Here the goal of the hypothetical law is
to increase access to abortions, and the means employed to that end is
to require all hospitals and doctors with relevant specialties to provide
abortions. There are no exceptions in our law and no obvious under-
or over-inclusiveness to suggest that the law is not of general
applicability.

Since the law would likely pass the test for NLGAs, the state
mandate would almost certainly be enforceable against religious be-
lievers unless they could shoehorn their claims into one of two narrow
exceptions permitting strict scrutiny of some NLGAs. The great ma-
jority of hospitals, regardless of religious affiliation, do not offer abor-

32. 494 U.S. 872 (1990).
33. Employment Div. v. Smith, 494 U.S. 872, 879 (1990).
34. Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533

(1993).
35. Church of Lukumi Babalu Aye, Inc., 508 U.S. at 533-42.
36. Id. at 543.
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tions, bolstering the State's case that it was not seeking to "target"
Catholic hospitals. 3 7

First, the claimants might try to satisfy the Supreme Court's elu-
sive and ill-defined "hybrid rights" doctrine3 s set forth in Smith, per-
mitting strict scrutiny of some laws that implicate the Free Exercise
Clause together with another constitutional right. Here, perhaps the
hospitals could try to argue that the laws implicate Fifth Amendment
rights as a "regulatory taking" together with the denial of free exercise
of religion. The doctors might try to claim a free exercise claim in tan-
dem with a denial of freedom of association, free speech, or even denial
of "the right to privacy." It is unlikely that such claims would be suc-
cessful, however, as they would represent a significant expansion of
current doctrine in an area the Court seems reluctant to expand.

Finally, the claimants would seem to have no chance at bringing
their claim under the second exception carved out in Smith for those
whose rights are burdened through a government procedure permit-
ting individualized assessment of particular circumstances in which
only those with religious objections are denied relief.3 9 Our hypotheti-
cal state law does not permit exceptions to the mandate, nor are there
individual hearings associated with any exceptions and so the claim-
ants would find no help here.

Therefore, the most one could expect in challenging the abortion
mandate would be for the Court to engage in a very superficial exami-
nation of the law to determine if the State has a rational basis for
passing the mandate. Since the State has a legitimate articulated
goal, and the means employed advance that goal, the law would be
upheld under the First Amendment.

In contrast, if the Free Exercise Clause were read as I propose, to
include a right to a religious conscientious objection, the claimants
would have to demonstrate that their religion forbids them to engage
in the conduct being mandated. Under the broader approach to free
exercise exemptions prior to Smith, courts sometimes felt obliged to
gauge the "centrality" of the particular religious practice the claimant
sought to vindicate in order to determine if the law imposed a "sub-
stantial burden" on religious practice. 40 As will be discussed, limiting

37. Maureen Kramlich, The Abortion Debate Thirty Years Later: From Choice to
Coercion, 31 FoRDHAM URB. L.J. 783, 786 (2004). Kramlich estimates that only 11.6% of
hospitals offer abortion services, based on figures published by the Alan Guttmacher
Institute.

38. Smith, 494 U.S. 881-82.
39. Id. at 884.
40. For example, see Justice Scalia's discussion in Smith on the impropriety of

judging the centrality of religious beliefs:
What principle of law or logic can be brought to bear to contradict a believer's
assertion that a particular act is "central" to his personal faith?... [I]t is not

570 [Vol. 39
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free exercise exemption claims to instances when the State seeks to
require sinful conduct mitigates this problem. It is not unreasonable
to suppose that most religious "Thou Shalt Nots" encompass central
prohibitions necessary for belonging to the religion.

Secondly, the State would have to demonstrate that the substan-
tial religious burden is justified by a compelling state interest and
that the means chosen are narrowly tailored to this interest.4 1 I be-
lieve that a court would conclude that a state abortion mandate would
amount to a law forcing religious believers to engage in conduct forbid-
den as sinful by their faith. Secondly, I believe that it would be very
unlikely that a court would conclude that such a law was narrowly
tailored to any compelling interest in requiring those with religious
objections to participate or cooperate in abortions. There are many
ways the State could provide abortion services without dragooning the
services of those who believe such conduct is sinful. Therefore, the
Court would require that the State provide an exemption from the
mandates for those with religious conscientious objections to such a
law.

4 2

I turn now to a consideration of the role morality plays in virtu-
ally all religions to demonstrate that protecting the right to avoid sin-
ful mandates is a core aspect of the free exercise of religion.

II. AVOIDING SINFUL CONDUCT AS A CENTRAL ASPECT OF
FREE EXERCISE OF RELIGION

"To the eyes of faith no evil is graver than sin and nothing has
worse consequences for sinners themselves, for the Church, and for
the whole world."4 3

In setting forth the scope of protection of the Free Exercise
Clause, the Supreme Court has consistently distinguished between re-
ligious beliefs and religiously motivated conduct. In its first major de-
cision on the scope of the Free Exercise Clause, the Court interpreted
the First Amendment to mean that "Congress was deprived of all leg-

within the judicial ken to question the centrality of particular beliefs or prac-
tices to a faith, or the validity of particular litigants' interpretation of those
creeds.

Smith, 494 U.S. at 887 (internal citation omitted).
41. This is the strict scrutiny standard for laws imposing a substantial burden on

religion that it used prior to Smith. See Smith, 494 U.S. at 894-95 (O'Connor, J., con-
curring) (noting that prior to Smith the State had to "justify any substantial burden on
religiously motivated conduct by a compelling state interest and by means narrowly
tailored to achieve that interest" and by gathering cases).

42. When hearing claims for exemptions from laws that burden free exercise of
religion, courts do not strike down entire laws that violate someone's constitutional
rights, but rather permit the law to stand only as to those without such injuries.

43. CATECHISM OF THE CATHOLIC CHURCH ("CATECHISM") 1 1488 (2d ed. 1997).
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islative power over mere [religious] opinions, but was left free to reach
actions which were in violation of social duties or subversive of good
order."44 Subsequent cases have continued to develop this belief/con-
duct dichotomy:

The door of the Free Exercise Clause stands tightly closed
against any governmental regulation of religious beliefs as
such. Government may neither compel affirmation of a re-
pugnant belief; nor penalize or discriminate against individu-
als or groups because they hold religious views abhorrent to
the authorities ... On the other hand, the Court has rejected
challenges under the Free Exercise Clause to governmental
regulation of certain overt acts prompted by religious beliefs
or principles.

45

The Court has repeatedly emphasized that while beliefs are protected
completely by the Free Exercise Clause, only some actions fall within
its protection. The precise scope of actions falling within the "exercise
of religion" is much debated, with some arguing for an expansive un-
derstanding to encompass all or many kinds of "religiously motivated
conduct" and others arguing for a narrower definition. But even those
with a very narrow view of Free Exercise protections acknowledge
that the Clause protects more than religious beliefs. In Smith, even as
the Court all but eliminated the doctrine of judicially-crafted free ex-
ercise exemptions from NLGAs for religiously motivated conduct, Jus-
tice Scalia explained the following:

[T]he "exercise of religion" often involves not only belief and
profession, but the performance (or abstention from) physical
acts: assembling with others for a worship service, participat-
ing in sacramental use of bread and wine, proselytizing, ab-
staining from certain foods or certain modes of
transportation. 46

Gerard Bradley, in an article opposing religious exemptions from NL-
GAs, argues that the original meaning of "free exercise of religion" en-
compassed an even smaller subset of religious conduct than Scalia's
list suggests. 4 7 The original meaning of "free exercise of religion," ac-
cording to Bradley, pertained simply to "'worship,' widely construed to
include both doctrine and church discipline as well."48 According to
Bradley, the scope of protected conduct under the Free Exercise
Clause, in its original meaning, was a right to maintain allegiance to a
particular religious body and to adhere to the various forms of wor-

44. Reynolds v. United States, 98 U.S. 145, 164 (1879).
45. Sherbert v. Verner, 374 U.S. 398, 402 (1963).
46. Employment Div. v. Smith, 494 U.S. 872, 887 (1990).
47. Gerard V. Bradley, Beguiled: Free Exercise Exemptions and the Siren Song of

Liberalism, 20 HOFSTRA L. REV. 245, 263-64 (1991).
48. Bradley, 20 HOFSTRA L. REV. at 264.
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ship, doctrine, and discipline of that worshipping community. 49 While
others may argue that more kinds of conduct are included within the
original meaning of "exercise of religion," almost everyone would agree
that at least these kinds of conduct are at the core of the meaning of
the phrase.

I argue that "avoiding sinful behavior" is likewise a paradigmatic
example of behavior inherent in the exercise of religion entitled to
First Amendment protection.

A. REQUIRING SINFUL CONDUCT AMOUNTS TO BANNING RELIGION

FROM A SECTOR OF SOCIETY

A State requiring a religious believer to commit a serious sin, in
many instances, has the same effect as banning that person from par-
ticipation in such paradigmatic religious conduct as "participating in a
worship service." Or, on the other hand, a state mandate to engage in
sinful conduct would have the same effect as stating "No religious be-
lievers who refuse to do [X-sinful act] may be included in this part of
our social life."

In fact, from the point of view of a believing Catholic, it would be
less harmful to the exercise of their religion and their spiritual pur-
suits if the State simply banned the Mass or banned a believer's at-
tendance at Mass, instead of requiring him to engage in gravely sinful
conduct. As painful as such a ban would be, requiring sinful conduct
would potentially be even more painful and more spiritually harmful
to the believer. This is a concrete application of the famous phrase of
Socrates, who taught, "It is better to suffer wrong than to do it." 5°

One can be dispensed from positive religious obligations, such as the
duty to attend weekly Mass,5 1 for a sufficiently grave reason. If the
State made it impossible to attend Mass one would not incur sin by
failing to perform this religious obligation, and the believer would be
able to continue to pursue his or her religious faith in other ways. 5 2

However, according to Catholic teaching, no one and no circumstances

49. Id. at 264.
50. See e.g., PLATO, GORGIAS, 508e-509d (380 B.C.E.) (quoted in JOHN FiNNis,

MORAL ABSOLUTES: TRADITION, REVIsION AND TRUTH 47 n.36 (1991)).
51. "The Sunday Eucharist is the foundation and confirmation of all Christian

practice. For this reason the faithful are obliged to participate in the Eucharist on days
of obligation, unless excused for a serious reason [for example, illness, the care of in-
fants] or dispensed by their own pastor. Those who deliberately fail in this obligation
commit a grave sin." CATECHISM 2181 (quoting Codex luris Canonici (1983) c.1245).
See also 1983 CODE cC.1245, 1248.

52. "If because of... grave cause participation in the celebration of the Eucharist
is impossible, it is specially recommended that the faithful ... engage in prayer for an
appropriate amount of time personally." CATECHISM 2183 (quoting 1983 CODE c.1248,
§ 2).

2006]



CREIGHTON LAW REVIEW

can ever dispense one from the religious obligation always and every-
where to obey the negative moral commands (thou shalt not commit
adultery, thou shalt not kill, etc.). These norms are sometimes called
"exceptionless moral norms" or "moral absolutes," as explained in the
next section, because these binding negative commands do not ever
admit of exception.

To make this matter more concrete we shall return to the example
of a law requiring doctors to perform abortions. Such a law would
amount to the State ruling that "no Catholics5 3 may be doctors" be-
cause abiding by the state mandate would require Catholics to aban-
don their faith. Those who resist the mandate would be excluded from
the practice of medicine, while those who obeyed the command would
thereby be excommunicated. Catholics who directly participate in suc-
cessfully procuring an abortion are automatically (by the very act) ex-
communicated from the Catholic Church. 54 Under Canon Law, an
excommunicated person is forbidden to receive the sacraments or even
to partake in such sacramentals as blessing himself with holy water.
They cannot be lectors or ushers at a Catholic Mass or exercise any
ecclesiastical office or ministry.5 5

In order to lift the ban of excommunication, one must first be ab-
solved of the sin through sacramental confession. Sacramental confes-
sion, in turn, requires the penitent to have a firm resolve to avoid that
sin in the future.56 Therefore, a doctor could not receive absolution if
his or her medical practice made abortions mandatory and so would be
excluded from all Catholic worship services for as long as he or she
obeyed the civil law. A state mandate to perform abortions is there-
fore, for all purposes, the same as the State issuing a decree that "No
Catholics may be doctors."

Under the doctrine of cooperation in sinful actions, 5 7 hospital ad-
ministrators and others who would be required by the state mandates
to make arrangements for abortions, recruit doctors to perform abor-
tions, and provide all of the support services necessary for the abor-

53. Obviously, the state mandate would similarly ban doctors of other religious
faiths that forbid their members from participating in abortions. Catholicism is used
only as an example of a paradigmatic religion in this conflict situation, with highly de-
veloped doctrine and a lengthy history of a relationship with the State.

54. 1983 CODE c.1398.
55. 1983 CODE c.1331, § 1.
56. "Among the penitent's acts contrition occupies first place. Contrition is 'sorrow

of the soul and detestation for the sin committed, together with the resolution not to sin
again.'" CATECHISM 1451.

57. "Catholic health care organizations are not permitted to engage in immediate
material cooperation in actions that are intrinsically immoral, such as abortion, eutha-
nasia, assisted suicide, and direct sterilization." UNITED STATES CONFERENCE OF CATHO-
LIC BISHOPS, ETHICAL AND RELIGIOUs DIRECTIVES FOR CATHOLIC HEALTH SERVICES 70

(4th ed. 2001), available at http'//www.usccb.orgbishops/directives.shtml.
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tions to take place would likewise be considered accomplices in the sin
of abortion and face a similar dilemma regarding a choice between
their faith and continued operation of the hospitals. Such a choice
would be all the more cruel for those orders of nuns and brothers who
operate many religious hospitals, as their religious vocations are de-
voted to running hospitals and caring for the sick.

Putting aside the abortion example, state mandates to engage in
other kinds of sinful behavior are likewise problematic with regard to
free exercise of the Catholic faith. Only a very few sins are so grave as
to incur the penalty of excommunication under Catholic teaching, but
"anyone conscious of a grave sin must receive the Sacrament of Recon-
ciliation [confession] before coming to communion."5 8 Once again, re-
ception of the sacrament requires that the penitent have true
contrition for his or her sins, including a firm resolve to avoid the sin
in the future. The fact that the sin is commanded by the civil authori-
ties does not excuse one from the guilt incurred or the duty to avoid
the sin.59 If one is living in a society with a standing order to engage
in serious sin, and one accedes to this requirement, one is thereby
made unworthy to receive the sacraments of the Catholic Church.
This impediment would remain until the law is changed, the believer
decides to resist the mandate, or the believer moves to another
jurisdiction.

The reason for these disciplinary rules with regard to the sacra-
ments is not to punish those who violate arbitrary Church laws, but
rather the rules are intended as a medicinal measure, to bring people
to a conversion of heart by calling attention to the gravity and
harmfulness of sin. Sin involves transgressing against the divine will:
"not as guilt before the forum of one's conscience and its values, but
rather as guilt before God."60

Sin is an offense against reason, truth and right conscience; it
is a failure in genuine love for God and neighbor caused by a

58. CATECHISM 1385.
59. See Second Vatican Council, Gaudium et Spes [Pastoral Constitution on the

Church in the Modem World] 79 (1965), reprinted in THE SIXTEEN DOCUMENTS OF
VATICAN II 513 (Nat'l Catholic Welfare Conference trans., St. Paul ed. 1967) [hereinaf-
ter Gaudium et Spes]. In commenting especially on crimes against humanity carried
out in war, the Bishops at the Second Vatican Council said the following:

Contemplating this melancholy state of humanity, the council wishes, above all
things else, to recall the permanent binding force of universal natural law and
its all-embracing principles. Man's conscience itself gives ever more emphatic
voice to these principles. Therefore, actions which deliberately conflict with
these same principles, as well as orders commanding such actions are criminal,
and blind obedience cannot excuse those who yield to them.

Id.
60. JOSEPH PIEPER, THE CONCEPT OF SIN (1977) (quoting NicoLi HARTMAN, ETHIK

817 (1926)).
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perverse attachment to certain goods. It wounds the nature
of man and injures human solidarity. It has been defined as
'an utterance, a deed or a desire contrary to the eternal
law ... Sin sets itself against God's love for us and turns our
hearts away from it. 6 1

Sin is a disturbance in one's "ordered orientation to one's end," a
wrong turn that if persisted in will ultimately make it impossible to
reach the goal for which one is created. 6 2 It is a choice to "turn away"
from God.6 3

The Catholic Church teaches that engaging in sinful conduct has
direct and harmful spiritual consequences for the sinner beyond the
question of reception of sacraments:

To choose deliberately-that is, both knowing it and willing
it-something gravely contrary to the divine law and to the
ultimate end of man is to commit a mortal sin. This destroys
in us the charity without which eternal beatitude is impossi-
ble. Unrepented it brings eternal death. 64

Sin creates a proclivity to sin; it engenders vice by repetition
of the same acts. This results in perverse inclinations which
cloud conscience and corrupt the concrete judgment of good
and evil. Thus sin tends to reproduce itself and reinforce it-
self, but it cannot destroy the moral sense at its root. 65

In other words, sin works a change in the person's character, thus
making it more likely that the person will continue to sin. The
Church's discipline with regard to the sacraments is an effort to help
awaken the sinner from this torpor and move him back onto the path
toward God.

Even after sacramental confession and reception of absolution,
one who commits a mortal sin is not "free and clear" of the bad spiri-
tual effects of the sin. Although one is restored to a state of grace and
freed from the eternal punishment of mortal sins by sacramental con-
fession, the penitent still must undergo temporal punishment owing
for their forgiven sins, either in this life or in purgatory: "[Elvery sin,
even venial, entails an unhealthy attachment to creatures, which
must be purified either here on earth or after death in the state called
Purgatory. This purification frees one from what is called the 'tempo-
ral punishment' of sin."6 6

Enforcing sinful mandates against religious institutions similarly
affects the ability to engage in religious exercise of those who are re-

61. CATECHISM [ 1849-50.
62. PIEPER, supra note 60, at 30.
63. Id. at 56.
64. CATECHISM 874.
65. Id. 1865.
66. Id. 1472.
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sponsible for ensuring that the institution remains faithful to its relig-
ious mission. Beyond the sins incurred by those who would be
required to perform or cooperate 67 in sinful actions, religious institu-
tions have a heightened duty to teach and witness to the truths of the
faith. Because the actions of a Catholic institution are public, their
actions teach the faithful about the requirements of the faith. A Cath-
olic hospital permitting abortions would be "teaching" people that it is
morally permissible to have an abortion and could thereby lead others
into sin. Requiring a religious hospital to publicly violate its religious
and ethical foundations is the same as mandating that only non-relig-
ious hospitals will be permitted. Those believing they have a religious
vocation to engage in healing of the sick or serving the poor in con-
formity with Catholic moral commands will be directly forbidden from
living out that vocation.

B. EXCEPTIONLESS NEGATIVE MORAL COMMANDS AND CATHOLIC

RELIGIOUS PRACTICE

In order to adequately grasp the effect of a sinful mandate on a
religious believer, we must also examine what is meant by sinful con-
duct. The Catholic moral tradition 68 recognizes and affirms many pos-
itive moral norms and principles, all of them related in some way to
the central commandments identified by Jesus as most important: the
love of God and neighbor. 69 It identifies and encourages the develop-
ment of "basic human goods" towards which all people have a natural
inclination. Human goods, in turn, are aspects of a fully flourishing
human life, including such things as life itself, health, knowledge,
family, the common good, etc. that contribute to the happiness of indi-
viduals and communities and that assist people in living out the di-
vine command of loving God and neighbor.70 "The virtuous person

67. "We have a responsibility for the sins committed by others when we cooperate
in them: by participating directly and voluntarily in them; by ordering, advising, prais-
ing or approving them; by not disclosing or not hindering them when we have an obliga-
tion to do so; by protecting evil-doers." Id. 1868.

68. The following approach to summing up a vastly complex subject is a necessarily
brief and therefore over-simple summation of material that comes mainly from John
Finnis's Moral Absolutes: Tradition, Revision, and Truth.

69. See Mark 12:28-31:
One of the scribes, when he came forward and heard them disputing and saw
how well he had answered them, asked him, "Which is the first of all the com-
mandments?" Jesus replied, "The first is this: 'Hear 0 Israel! The Lord our God
is Lord alone! You shall love the Lord your God with all your heart, with all
your soul, with all your mind, and with all your strength.' The second is this:
'You shall love your neighbor as yourself.' There is no other commandment
greater than these."

Mark 12:28-31.
70. Moral theologians have different ways of identifying the basic human goods,

but the differences are not significant to this short summary. See RoMANus CESSARIO,
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tends toward the good with all his sensory and spiritual powers; he
pursues the good and chooses it in concrete actions."7 1 The ultimate
human good, towards which the pursuit of all human goods should be
ordered, is eternal salvation.

The ways of pursuing and advancing the human goods, and thus
achieving integral human fulfillment, are limitless, and often will
vary over time, with innumerable cultural and historical variations.
The pursuit of these human goods is largely an open-ended and limit-
lessly creative endeavor. Each human being, and every human soci-
ety, is challenged to pursue and develop the human goods in ways that
are worthy of the dignity of the human person. Notice that this view
regards all aspects of human life, both the most private and the most
public, as being fundamentally "religious," meaning that every delib-
erate human action either contributes to or derogates from the goals of
integral human flourishing and ultimate salvation.

At the same time, the Church teaches that there is a stable and
unchanging set of negative moral commands that set out certain kinds
of behaviors that are never capable of contributing to human flourish-
ing. These negative guideposts help to protect and guide human ac-
tions away from wrong choices that in fact destroy the true human
goods, even if particular circumstances may seem to mistakenly sug-
gest that violating the negative command would in fact be good or
helpful. In themselves, the actions described in the negative com-
mands7 2 are such that they can never be ordered to love of God or love
of neighbor. Freely choosing (meaning knowingly and deliberately
choosing) to violate an exceptionless moral norm is always wrong:

Reason attests that there are objects of the human act which
are by their nature "incapable of being ordered" to God, be-
cause they radically contradict the good of the person made in
his image. These are the acts which, in the Church's moral
tradition have been termed "intrinsically evil" (intrinsece ma-
lum): they are such always and per se, in other words, on ac-
count of their very object, and quite apart from the ulterior
intentions of the one acting and the circumstances. Conse-
quently, without in the least denying the influence on moral-
ity exercised by circumstances and especially by intentions,
the Church teaches that "there exist acts which per se and in

O.P., INTRODUCTION TO MORAL THEOLOGY 87-90 (The Catholic University of America
Press 2001).

71. CATECHISM 1803.
72. Typically summed up in the negative commands of The Decalogue, such as

adultery, murder, theft, etc.

[Vol. 39578



LESSONS FROM PHARAOH

themselves, independently of circumstances, are always seri-
ously wrong by reason of their object.73

The morality of particular human acts-by which is meant "acts
freely chosen in consequence of a judgment of conscience" 74 -is deter-
mined by the object chosen, the intention of the acting person, and the
circumstances of the action.7 5 A morally good act requires the good-
ness of the object, the intention, and the circumstances together.76

"Activity is morally good when it attests to and expresses the volun-
tary ordering of the person to his ultimate end and the conformity of a
concrete action with the human good as it is acknowledged in its truth
by reason."77 Note that this passage does not say that we judge that
an action is morally good because it produces good effects in the physi-
cal world. Instead, the morally good action is one that is in conformity
with the truth about human goods. A morally good act points to and
"expresses" the goodness of the will of the acting person who has or-
dered his or her life in conformity with goodness itself.

To make a morally good choice, one must first determine if any of
the choices for action presented involves an intrinsically evil action.
One does so by accurately describing the object of the choice as seen
from the point of view of the acting person. In speaking of the "object"
of a human action, the Church means "what one is choosing to do,"
one's purpose or objective in choosing to act. "The primary and deci-
sive element for moral judgment is the object of the human act, which
establishes whether it is capable of being ordered to the good and to
the ultimate end, which is God."7 8 For instance, the "object" of an act
of adultery is the free (knowing and deliberate) choice of a married
person to have intercourse with someone who is not her spouse. The
"object" of a married couple's decision to engage in sexual intercourse,
while physically identical to the actions of the adulterers, is an en-
tirely different human action, according to this view. 79

John Finnis explains the object of an action as the thing we delib-
erate over as we consider a proposal for action. The proposal "includes
both one's ultimate purpose (say, restoring one's health, giving expres-
sion to one's friendship, restoring peace with justice) and all the
means one judges appropriate to effecting that purpose (taking bitter
medicine, acquiring thus-and-thus a gift to give to one's friend, under-

73. POPE JOHN PAUL II, VERITATIS SPLENDOR [The Splendor of Truth] 80 (St. Paul
ed. 1993) [hereinafter VERITATIS SPLENDOR].

74. CATECHISM 1749.
75. Id. 1750.
76. Id. 1755.
77. VERITATIS SPLENDOR 72.
78. Id. 79.
79. JOHN FINNIS, MORAL ABSOLUTES: TRADITION, REVISION, AND TRUTH 38 (1991).
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taking military operations thus-and-thus)."8 0 The proposal includes
an accurate description of both the ends and the means to be employed
in reaching the end.

"If one is asked, or asks oneself, what one is choosing and doing,
one answers accurately by describing the proposal one is adopting and
carrying out. Acts, in their human reality as creations and expres-
sions of one's reality as a person, are identified or specified by their
object."81 The focus of Catholic morality is thus principally centered
on the will of the acting person as revealed in the actions they choose
to perform, rather than simply being concerned with the good or bad
consequences of various actions.

Because some concrete acts are always wrong, such acts must be
ruled out of deliberations even if there are pressing circumstances
that make the action attractive. Nor can even the best intentions
make an action that is wrong in itself into something that is morally
good. The Church teaches that it is never right to do evil so that good
may come of it. 8 2 Once one has ruled out those "intrinsically evil" ac-
tions, one proceeds to evaluate the morality of the options by consider-
ing the intention of the acting person and the surrounding
circumstances:

8 3

The moral absolutes... identify wrong actions, not right [ac-
tions]; they are negative norms [praecepta negativa] which
hold good always and on every occasion [semper et ad semper]
whereas the many other essential and affirmative moral prin-
ciples and norms [praecepta affirmativa] hold good semper
sed non ad simper-are always somehow relevant but leave it
to your moral judgment to discern the times, places and other
circumstances of their directiveness.8 4

The importance of a firm commitment never to do an evil action is
necessary not only because of the external effects of an action, such as
all the bad consequences that flow from, say, a murder to the victim,
his or her family, friends, and community, in addition, the person who
committed the evil action is harmed by his or her action. This person
has now made himself or herself a murderer, a horrible fate. "Human
acts are moral acts because they express and determine the goodness
or evil of the individual who performs them. They do not produce a
change merely in the state of affairs outside of the man but, to the

80. FiNNis, supra note 79, at 68.
81. Id. at 70.
82. CATECHISM 1789.

83. Bad intentions or circumstances can also render an action immoral.
84. FINNIs, supra note 79, at 27-28.
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extent that they are deliberate choices, they give moral definition to
the very person who performs them."8 5

Socrates expresses the truth of this proposition when he declares
that "it is better to suffer wrong rather than to do wrong."8 6 This
truth is reiterated by the Bishops at Vatican II who declared, after a
long list of evil actions that harm human beings, that "all these things
are infamies indeed. They poison human society, but they do more
harm to those who practice them than those who suffer from the in-
jury. Moreover, they are a supreme dishonor to the creator."8 7

This is because those who perform an evil action have, by that
action, created a warped identity for themselves as people who are
willing to do evil. It is not possible to inflict this kind of injury on
another person. The victims of an evil action can maintain their integ-
rity and identity even as they suffer from any kind of indignity that
another may inflict on them. But the perpetrators have degraded
themselves in a way that persists in their identities until they make a
definitive choice to reject the evil choices they adopted into their
personalities.

This idea of "becoming what we choose to do" is sometimes ex-
pressed by the notion of an "intra-transitive action" because such ac-
tions are described as resulting in a modification of the person who
acted.8 8 A transitive action takes place at a particular time and place
and then passes into oblivion, for instance the action of driving a car.
Once I am no longer driving the car, the action has passed away and is
no longer present to reality. But in another sense, the action of driv-
ing persists in me, as when I say, "I am a driver." Similarly, if I choose
to study law, invest myself in learning and practicing the skills proper
to an attorney, through the changes worked in me by those actions I
become a lawyer. If I choose to be generous and giving, I become chari-
table. If I choose to murder, I become a murderer.

For good or ill, according to this view, we adopt our own disposi-
tion, we shape our character and our identity as an expression of the
intra-transitive actions that we choose to perform. St. Gregory of
Nyssa expressed this point well when he said the following:

All things subject to change and to becoming never remain
constant, but continually pass from one state to another, for

85. VERITATIS SPLENDOR 71.
86. See PLATO, GORGIAS 469 (B.C.E. 380).
87. Gaudium et Spes 27.
88. On this topic, see ALBAN McCoY, O.F.M. CONY., AN INTELLIGENT PERSON'S

GUIDE TO CHRISTIAN ETHICS 47-52 (Continuum, London 2004); Robert P. George, Con-

science and the Corporate Person 222-24, in CATHOLIC CONSCIENCE FOUNDATION AND
FORMATION, PROCEEDINGS OF THE TENTH BISHOPS' WORKSHOP (The Pope John Center,
1991); FINNIS, supra note 79, at 20-24, 73-74.
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better or worse . . . Now, human life is always subject to
change; it needs to be born anew.., but here birth does not
come about by a foreign intervention, as is the case with bod-
ily beings... it is the result of a free choice. Thus we are in a
certain way our own parents, creating ourselves as we will,
by our own decisions.8 9

Therefore, according to this view, choosing to act in accordance
with the good, and avoiding evil actions, is the most important choice
one can ever make because our actions determine both our identity
and the horizon of our future choices. The importance of this identity-
shaping property of actions takes on a heightened concern to those
who see the consequences of acting not only in this mortal life, but in
the life to come as well: "Acting is morally good when the choices of
freedom are in conformity with man's true good and thus express the
voluntary ordering of the person toward his ultimate end: God him-
self, the supreme good in whom man finds his full and perfect happi-
ness."90 On the other hand, "If the object of the concrete action is not
in harmony with the true good of the person, the choice of that action
makes our will and ourselves morally evil, thus putting us in conflict
with our ultimate end, the supreme good, God himself."9 1 In either
case, one is determining one's relationship to the ultimate end of life
by the choices of behavior one makes.

The firmness of this stand is all the more necessary because con-
temporary moral relativism threatens the inviolable dignity of human
life. Weakening of the negative moral norms always threatens the
most defenseless and vulnerable human beings, such as the unborn,
the handicapped, the very poor, and the dying who depend more than
most on a fundamental commitment to respect and care that is rooted
in the absolute norm against intentional killing. The absolute charac-
ter of the norms means that one should even resist engaging in that
behavior if one is faced with death for refusing:

The Church proposes the example of numerous Saints who
bore witness to and defended moral truth even to the point of
enduring martyrdom, or who preferred death to a single mor-
tal sin. In raising them to the honor of the altars, the Church
has canonized their witness and declared the truth of their
judgment, according to which the love of God entails the obli-
gation to respect his commandments, even in the most dire of
circumstances, and the refusal to betray those command-
ments, even for the sake of one's own life.

89. GREGORIUS NYSSENUS, DE VITA Moysi, II, 2-3, p. 44, 327-28 (quoted in VER-
ITATIS SPLENDOR 71).

90. VERITATIS SPLENDOR 72.
91. Id. 72.
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For instance, St. Thomas More, the patron saint of lawyers and politi-
cians, went to his death because he resisted a state mandate to com-
mit the serious sin of lying under oath.92 He refused even under pain
of death to swear an oath that he believed the King's previous mar-
riage to be invalid when he actually believed it to be valid.

These religious commitments to resistance and non-cooperation in
evil actions, even under state compulsion, can make it difficult to ac-
commodate oneself to a society that encourages, or even obliges, one to
perform acts deemed sinful by one's religion. Those in the health care
field are particularly challenged because the reigning bioethical phi-
losophy places the greatest weight upon the patient's autonomous
choices. In this view, doctors have a duty to provide any legal medical
procedures a patient might request regardless of the conscientious
views of health care workers. Under the Supreme Court's current
First Amendment jurisprudence, the Free Exercise Clause offers very
little protection from state mandates imposing sinful obligations on
such workers.

C. THE DuTY OF BELIEVERS WITH RESPECT TO STATE-COERCED

WRONGDOING

But what is the duty of believers when the laws of the state com-
mand one to engage in conduct that violates the moral code of a relig-
ion? I will continue to discuss the answer given by the teachings of
the Catholic Church to this question, as the test case regarding man-
dated abortion most obviously concerns Catholicism and because this
faith has encountered the problem many times over the course of its
long history.

Christian resistance to sinful state commands dates back to the
early Christian martyrs, who refused on pain of death to violate the
First Commandment by offering sacrifices to pagan gods. St. Augus-
tine counseled Christians to disobey human governmental powers
that enjoined them to engage in immoral or blasphemous conduct, but
rather "by all means disregard the power [of the state] through fear of
the Power" of God: 93

So then, if the Emperor enjoin one thing, and God another,
what judge ye?
[Emperor:] Pay me tribute, submit thyself to my allegiance.
[Christian:] Right, but not in an idol's temple. In an idol's
temple, He forbids it.
[Emperor:] Who forbids it?

92. FINNIS, supra note 79, at 9 n.18.
93. ST. AUGUSTINE, SERMONS, LXII 13 (quoted in THE POLITICAL WRITINGS OF ST.

AUGUSTINE 310-11 (Henry Paolucci ed., Regnery Publishing 1996)).
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[Christian] A greater Power. Pardon me then: thou
threatenest a prison, He threateneth hell.9 4

According to St. Thomas Aquinas, people have a duty in con-
science to obey just laws and even may have a duty to obey some un-
just laws in certain circumstances. One's duty depends on what kind
of injustice is being threatened by the law. St. Thomas teaches there
are two ways a law can be unjust. A law can be unjust by being "op-
posed to human good" if it is deficient in one of three ways: (1) in re-
gard to its end when it is not ordained to the common good, (2) in
regard to its author if it is not within the authority of the law-giver,
and (3) according to its form when burdens are laid unequally on the
community. 95 Such laws are not really laws, but rather "acts of vio-
lence."9 6 They therefore "do not bind in conscience, except perhaps in
order to avoid scandal or disturbance, for which cause a man should
even yield his right."97 A law that is opposed to human goods may be
obeyed by Christians, and when the common good would suffer from
disobedience they may be obliged in conscience to obey them:

Secondly, laws may be unjust through being opposed to the
Divine good: such are the laws of tyrants inducing to idolatry,
or to anything else contrary to the Divine law ("lex divina"):
and laws of this kind must nowise be observed, because, as
stated in Acts v. 29 we ought to obey God rather than men.98

According to Russell Hittinger, the term "lex divina" in Aquinas
encompasses at least two meanings. It can mean matters relating di-
rectly to the conduct of the faith, such as the number and kind of sac-
raments to be administered by the Church, so that if a tyrant
attempted to change such matters, believers would be obliged to re-
sist.9 9 Secondly, by "divine law" Aquinas meant the Decalogue, so
that if a government official sought to "command his subjects to wor-
ship idols, to slaughter the innocent, to commit adultery, and so forth,"
again everyone would have a duty to refuse to obey such laws. 10 0 The
common good cannot be served by even reluctantly agreeing to follow
such laws because "these actions can never be ordered to the common
good... Everyone must imitate the Egyptian midwives [who spared

94. Id.
95. ST. THOMAS AQUINAS, SuMMA THEOLOGICA Part I-Il, Question 96, Article 4.
96. AQUINAS, supra note 95, at Part I-Il, Question 96, Article 4.
97. Id. See AQUINAS, supra note 95, at Part II-1I, Question 104, Article 6: "[If the

prince's authority is not just but usurped, or if he commands what is unjust, his subjects
are not bound to obey him, except perhaps accidentally in order to avoid scandal or
danger."

98. Id. at Part I-II, Question 94, Article 4.
99. RUSSELL H1TTINGER, THE FIRST GRACE: REDISCOVERING THE NATURAL LAW IN A

POsT-CHRISTIAN WORLD 110 (ISI Books 2003).
100. HiTTINGER, supra note 99, at 110.
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the life of Hebrew babies in defiance of Pharaoh's order to kill
them' 01], obeying God rather than man."10 2

Such conscientious objectors are not thereby "a law unto them-
selves" because they are still subject to a higher law. They have re-
fused to follow a command that is not really a law at all, according to
Aquinas, in order to obey the commands of God. Aquinas gives the
example of a consul who should be subject to his commander, "but not
in those matters in which the subject receives his orders from the em-
peror: for in these matters he is not bound by the lower authority."10 3

The most recent Catechism of the Catholic Church maintains the
teaching handed down by the martyrs, St. Augustine and St. Thomas
and many other authoritative teachers of the faith:

The citizen is obliged in conscience not to follow the directives
of civil authorities when they are contrary to the demands of
the moral order, to the fundamental rights of persons or the
teachings of the Gospel. Refusing obedience to civil authori-
ties, when their demands are contrary to those of an upright
conscience, finds its justification in the distinction between
serving God and serving the political community. "Render
unto Caesar the things that are Caesar's, and to God the
things that are God's." "We must obey God rather than
men."' 0 4

The preceding three sections are sufficient to establish that Cath-
olic teaching would require its adherents to refuse to obey state man-
dates that require seriously sinful behavior, not only in order to
continue to practice their faith and receive the sacraments under
Church disciplinary rules, but also because seriously sinful conduct
destroys the human goods necessary for integral human flourishing,
harms one's relationship with God and neighbor, and has a warping
and degrading effect on one's identity both in this life and the life to
come. Whether one agrees with these teachings or not, it should be
clear that avoiding sinful conduct, even when it is mandated by the
State, is central to the exercise of the Catholic faith. I turn now from a
focus on one particular religion to a brief survey that points to the
universality of moral codes to religious practices.

101. Cf. Exodus 1:15-17: "The King of Egypt told the Hebrew midwives... 'Vhen
you act as midwives for the Hebrew women and see them giving birth, if it is a boy, kill
him; but if it is a girl, she may live.' The midwives, however, feared God; they did not do
as the king of Egypt had ordered them, but let the boys live."

102. HITTINGER, supra note 99, at 111.
103. AQUINAS, supra note 95, at Part I-II, Question 96, Article 5.
104. CATECHISM 2242 (emphasis added).
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D. A MORAL CODE IS INHERENT IN THE PRACTICE OF VIRTUALLY ALL

RELIGIONS

While this discussion has focused on the Catholic faith, the neces-
sity of avoiding sinful conduct is a central and important aspect of
religious practice in virtually all faiths. Scholars of comparative relig-
ion hold that one of the universal aspects of religion is the inclusion of
a moral code binding upon members.' 0 5 Furthermore, the religions of
the world largely agree upon the content of the morality that will both
free their followers and result in the flourishing of communal life:

One of the most striking impressions produced by the com-
parative study of religious ethics is the similarity in basic
moral codes and teachings. The Ten Commandments of He-
brew faith, the teachings of Jesus in the Sermon on the
Mount and of Paul in his epistles, the requirements of
sadharana or universal dharma, in Hinduism (Laws of
Manu, 10.63), Buddhism's Five Precepts, and Islam's Deca-
logue in the Qur'an (17:22-39) constitute a very common set
of normative requirements. These prohibit killing, injury, de-
ception, or the violation of solemn oaths. C.S. Lewis has
called basic moral rules like these the "ultimate platitudes of
practical reason," and their presence and givenness in such
diverse traditions supports his characterization.10 6

This aspect of religious practice has an exceedingly long vintage: "As
far back as the historical record allows us to see, religion and morality
have been intertwined."' ° 7

Another universal element of the moral codes of religions is a be-
lief in rewards and punishments associated with moral conduct, either
through a system of divine retribution or through a non-personal and
immutable law of karma, in which one automatically and inextricably
reaps the consequences of one's actions, for good or ill. The monotheis-
tic religions share a belief in divine judgment, with eternal reward or
punishment for one's conduct, and non-Western religions also teach
that one's destiny is determined by the acts one performs in life. "As
the 'Dhammapada (9.127) says, 'Not in the sky, not in the midst of the
sea, not if one enters into the clefts of the mountains' can one be freed
from the consequences of evil deeds."' 0 8 Non-literate traditions of Af-
rica and some Native American religions encourage moral conduct
through the use of "negative exemplars, embodying attitudes of self-

105. "[N]o one can deny that moral concerns in their fullest sense have been a cen-
tral aspect of religious life." ENCYCLOPEDIA OF RELIGION, (Mircea Eliade ed., Macillan
Publishing Co. 1987). See HAROLD COWARD, SIN AND SALVATION IN THE WORLD RELI-

GIONs 4 (One World Publications 2003).
106. 10 ENCYCLOPEDIA OF RELIGION, supra note 105, at 99.
107. Id. at 105.
108. Id. at 103.
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ishness and resentment that are the opposite of the open and generous
attitudes expected of a good member of the community. [T]he lesson is
clear: avoid becoming persons of this sort."10 9 Religions also share a
common theme of leading their adherents to advance in the practice of
morality to the point where they no longer obey moral codes simply to
gain a reward or avoid a punishment, but rather because they find joy,
peace, and transcendent meaning in the very practice of living a moral
life. 1 0

While scholars also take note of varying answers to particular
moral problems, "the significance of these differences for our basic un-
derstanding of the relationship between religion and morality should
not be exaggerated." Although religions have a wide divergence of be-
liefs about fundamental matters, "what is remarkable is that these
great differences in beliefs apparently do not affect adherence to at
least the fundamental moral rules."1 1 ' Furthermore, the differences
that do exist are generally within a reasonable range of disagreement
over the application of these principles.

For instance, the range of permissible sexual expression does vary
from one religion to another, with, for instance, some permitting po-
lygamy, others mandating monogamy, some permitting divorce and
remarriage under certain circumstances, others forbidding this prac-
tice. Religions have varying rules about the conditions that must be
present to make killing a human being permissible. But in all of these
cases, the religion is seeking to answer fundamentally important
moral questions: how to channel sexual energy while caring for chil-
dren, how to provide for defense of the innocent. "That traditions
would differ over a difficult moral issue . . . is almost predictable.
What would be surprising, and what would throw open to question
any claim that religions are basically respectful of moral rules, would
be teachings that permit rape or other violently abusive sexual acts
[or murder]. But no major historical tradition tolerates anything of
the kind.""12

Thus, the overwhelming majority of religions include a moral code
for believers, and one's spiritual identity and destiny are tied up with
adherence to this moral code. While the particular injunctions and
consequences for one's sinful actions vary among religions, none are
indifferent to morality. Such codes are an indispensable aspect of the
exercise of religion and should be included within the scope of pro-

109. Id. at 102.
110. Id. at 104.
111. Id. at 100.
112. Id.
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tected conduct under the Free Exercise Clause. I turn now to an anal-
ysis of the proper scope of the protection offered by the Clause.

III. A REINTERPRETATION OF SMITH'S REINTERPRETATION
OF RELIGIOUS EXEMPTIONS

Since my thesis turns on a distinction between two kinds of ex-
emptions, I want to again briefly define the terms I use. There are two
circumstances that might give rise to a religious believer seeking an
exemption from a "neutral law of general applicability" ("NLGA"). 113

In the first instance, an NLGA might burden or forbid an affirmative
action that the adherent is commanded to perform by his or her relig-
ion. For instance, a religion might tell believers that they have an
affirmative duty to engage in a particular kind of action (e.g., handling
snakes, smoking marijuana, engaging in polygamous marriage) that is
either banned or burdened in some other way by a governmental law.
The religious believers, because of the affirmative duties imposed on
them by their religion, seek an exemption from such a law in order to
practice their religion. I call cases involving this first kind of case "re-
ligious civil disobedience" claims because they seek permission to take
an affirmative action that will result in breaking an NLGA in further-
ance of religious practices.

Secondly, there are those religious claimants who seek an exemp-
tion from an NLGA when the government imposes a positive duty or
compulsion to perform an action (such as military service, working on
the Sabbath, saluting a flag, or paying for contraception) that is for-
bidden by a religion as sinful. In this second kind of case, the claimant
seeks the right to avoid acting in the manner the government is seek-
ing to compel. In contrast to the first case, in which the religious
claimant seeks the right to do something the law forbids or burdens,
here the claimant seeks the right to do nothing at all other than to
refrain from acting in the way the government wishes him or her to
act. Often the believers will agree to make alternative contributions
to the good that the state's law is pursuing, so long as they are permit-

113. The term "neutral law of general applicability" was used in Employment Divi-
sion v. Smith, 494 U.S. 872 (1990), to mean laws that are applied to all citizens and that
are not intended to specifically burden religious believers, but which do so incidentally.
For instance, in Smith, the claimants were seeking to be free of burdens imposed be-
cause they had ingested an illegal substance, peyote, during a religious ceremony.
There was no evidence that the law against ingesting peyote was intended to burden the
religious practices of Native Americans, but was rather aimed at protecting health and
safety of all citizens. Therefore, the Court concluded that the law was a "neutral law of
general applicability" and thus not subject to heightened judicial review. Employment
Div. v. Smith, 494 U.S. 872, 879 (1990).
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ted to do so in a way that is not sinful. 114 They conscientiously oppose
the affirmative compulsion of the State to perform an action that their
religion forbids them from doing. I call this second class of cases "re-
ligious conscientious objection" exemption.

In Smith, the Court reviewed its religious exemption precedent of
the previous three decades and considered the two sub-sets of cases,
civil disobedience and conscientious objection, together. The Court
suggested without analysis that it makes no difference whether some-
one is seeking an exemption from an NLGA "on the ground that the
law proscribes (or prescribes) conduct that his religion proscribes (or
prescribes)."1 15 The Court thus combined in a single analysis claims
of religious conscientious objectors with religious civil disobedience
claims. In thus analyzing the two kinds of claims together, the Smith
Court followed its established precedent, since the Court had never
explicitly considered the relevance of any distinction between the
kinds of claims sought in the course of rendering its judgments on free
exercise exemptions.

However, I believe it is relevant that in all of the few successful
cases in which the Supreme Court granted religious exemptions to
claimants, they were seeking the right to conscientiously object on re-
ligious grounds to behavior that the government was seeking to com-
pel. No exemptions that fall within my category of "religious civil
disobedience" claims were successful at the Supreme Court level. 116

I also believe it is significant that Smith, the case in which the
Court dramatically limited the availability of judicially crafted free ex-
ercise claims, arose in the context of a case seeking a "religious civil
disobedience" exemption. In Smith, the claimants were seeking the
right to be free of burdens imposed upon them for ingesting peyote
during a religious ceremony in violation of the state's drug laws. 1 17

114. For instance, he may be willing to engage in non-combatant service rather than
military service or to fulfill the goal of preparing children for adult life without sending
them to school through alternative kinds of vocational education. See, e.g., Wisconsin v.
Yoder, 406 U.S. 205, 235 (1972). A group opposed to paying for prescription contracep-
tives may agree to go to lengths to encourage abstinence or teach effective natural
means of regulating births that are morally acceptable. This willingness to engage in
alternative kinds of conduct that further the common good is often evidence that the
claimant is not a self-seeking free rider, but rather someone willing to exert themselves
in furtherance of the common good, so long as they can do so in a non-sinful manner.

115. Smith, 494 U.S. at 879.
116. The Court has created a limited rule specifically for judging when a prisoner's

free exercise rights might be denied in the highly regimented prison environment,
which would fall under the rubric of "civil disobedience" exemption claims. This rule is
idiosyncratic in that it is designed for a highly regimented and dangerous environment,
but the rule did garner some free exercise civil disobedience rights for prisoners, such as
the right to receive Kosher food, that required affirmative dispensations from NLGAs in
prisons. See Turner v. Safley, 482 U.S. 78, 89 (1987).

117. Smith, 494 U.S. at 874.

20061



CREIGHTON LAW REVIEW

Rather than seeking the right to be free from government compulsion
to engage in sinful behavior, the claimants sought the right to engage
in affirmative conduct banned by the State. However, the Court did
not aver to this distinction in its analysis of its precedent or in its
consideration of the proper rule governing cases seeking free exercise
exemptions.

Instead the Court in Smith treated all religious exemption cases
the same and set about crafting a "one size fits all rule." In doing so
the Court ignored relevant distinctions and painted over important in-
sights from its earlier precedent. Religious free exercise cases at the
Supreme Court level are surprisingly unsophisticated, with none of
the careful distinctions and precisely crafted rules that characterize
other First Amendment protections. In the free speech arena the
Court has carefully crafted rules that apply to different kinds of
speech, apply to other means of expression including "expressive con-
duct," apply to different settings, and involve differing levels of gov-
ernment involvement. The resulting rules require several levels of
analysis to determine the proper rule to apply and the level of justifi-
cation necessary for the government's regulation. Given this level of
consideration in one area of First Amendment law, the Court's "all or
nothing" treatment of free exercise claims seems all the more ham-
fisted.

In order to understand the impact of the Court's failure to identify
the conscientious objection/civil disobedience distinction in Smith, we
must look briefly at the thirty-odd years of precedent on religious free
exercise exemptions the Court reconsidered in that case. Doing so will
demonstrate that in practice, the Court actually granted all of its re-
ligious free exercise exemptions to those seeking them on conscien-
tious objection grounds.

A. SUCCESSFUL PRE-SMITH RELIGIOUS EXEMPTION CLAIMS:

UNEMPLOYMENT CASES

The Court's modern jurisprudence recognizing a free exercise
right to exemptions from NLGAs dates from the 1963 case Sherbert v.
Verner.118 That case involved a woman belonging to the Seventh-day
Adventist religion who quit her job at a mill when her employer began
scheduling her for work on Saturdays. Adventists observe their Sab-
bath on Saturdays, and "the prohibition against Saturday labor is a
basic tenet of the Seventh-day Adventist creed."1 19 All other jobs for

118. 374 U.S. 398 (1963).
119. Sherbert v. Verner, 374 U.S. 398, 399 (1963). Sabbath observance finds its

roots in the Ten Commandments: "Six days you shall labor and do all your work; but the
seventh day is a Sabbath to the Lord your God, in it you shall not do any work, you, or
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which she was qualified likewise required the forbidden Saturday
work. Sherbert applied for unemployment benefits but was denied
them because the state agency did not recognize the prohibition of
Saturday labor as an acceptable reason for refusing work. The Court
held that this governmental decision had the effect of the government
agency "pressur[ing]" Sherbert to perform an act forbidden by her
religion.

120

In Sherbert, the Court implicitly distinguished between those
claimants seeking the right to engage in "overt acts" forbidden or reg-
ulated by the State (such as criminal prohibitions of conduct) on the
one hand, and those seeking to conscientiously object to state man-
dates on the other. The Court first noted that the Free Exercise
Clause does not grant an affirmative right to freedom from "govern-
mental regulation of certain overt acts prompted by religious beliefs or
principles for 'even when the action is in accord with one's religious
convictions, [it] is not totally free from legislative restrictions. '"1 21

The Court went on to note that "[t]he conduct or actions so regulated
have invariably posed some substantial threat to public safety, peace
or order." 122 Such claimants would fall within the category of those
seeking what I call "religious civil disobedience" exemptions.

In contrast to claimants seeking exemption from such laws, Sher-
bert was seeking to vindicate a right to be free of governmental bur-
dens imposed on her because of religious conscientious objection to
working on Saturdays: "Plainly enough, appellant's conscientious ob-
jection to Saturday work constitutes no conduct prompted by religious
principles of a kind within the reach of state legislation."1 23 While the
State had not created a law mandating Saturday work, its denial of
benefits imposed "pressure" on Sherbert to "forego the practice of her
religion."1 24 The Court compared the denial of benefits to a govern-
mental "fine imposed against appellant for her Saturday worship." 12 5

The Court stated that application of the unemployment rules cre-
ated a "substantial infringement"126 on the claimant's free exercise
rights and required the State to justify this burden with a showing
that there were "no alternative forms of regulation" 12 7 that would per-
mit it to achieve a state interest aimed at avoiding the "gravest

your son, or your daughter, your manservant, or your maidservant, or your cattle, or the
sojourner who is within your gates." Exodus 20:9-11.

120. Sherbert, 374 U.S. at 404.
121. Id. at 403 (citing Braunfeld v. Brown, 366 U.S. 599, 603 (1961)).
122. Id.
123. Id.
124. Id. at 404.
125. Id.
126. Id. at 406.
127. Id. at 407.
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abuses, endangering paramount interests" 12 s of the State. This lan-
guage would later be refined in subsequent cases to the more familiar
strict scrutiny standard, requiring the State to justify "substantial
burdens" on free exercise by a demonstration that the regulation is
"narrowly tailored" to a "compelling state interest."1 29

The Court rejected South Carolina's proffered justification that
the denial of benefits to Sherbert was in furtherance of the state's in-
terest in avoiding the filing of fraudulent claims by those feigning a
religious objection to Saturday work. Even if there had been such a
showing of fraudulent claims, the Court held the State would have to
show that the only way to protect against fraudulent claims was by
denying all claims resting on the claim of Saturday Sabbath.130

The Court held that the State was not permitted to apply the eli-
gibility provisions of its unemployment benefits "so as to constrain a
worker to abandon his religious convictions respecting the day of
rest."13 1 In other words, it could not use its benefits systems to com-
pel workers to engage in conduct considered sinful by their religion.

In contrast to the holding in Sherbert, the Court rejected the
claim for a religious free exercise exemption from a Sunday closing
law in Braunfeld v. Brown.13 2 Unlike Sherbert, who was seeking to
vindicate a conscientious objection exemption, Braunfeld sought the
right to a "religious civil disobedience" exemption when he asked the
Court to grant him the right to open his store on a Sunday even
though his state generally prohibited this conduct. He sought the
right to engage in affirmative conduct that was banned by his state
and claimed that the law imposed a burden on his religious free exer-
cise rights by prohibiting this behavior. As an Orthodox Jew, his relig-
ion required him to close his store on Saturdays, while the state's ban
also required him to close on Sunday.

Braunfeld sought to avoid the financial toll of remaining closed on
two days per week by way of an exemption from the Sunday closing
law. The Court denied his request. The Court found that the State
had a legitimate interest in authorizing a communal day of rest and
that the Sunday closing ordinance did not prohibit the practice of the
Orthodox Jewish faith - it merely made it more expensive. Many com-
mentators have found Braunfeld and Sherbert to be inconsistent, but

128. Id. at 406.
129. See Smith, 494 U.S. at 894-95 (O'Connor, J., concurring) (gathering cases and

noting that prior to Smith, the State had to "justify any substantial burden on relig-
iously motivated conduct by a compelling state interest and by means narrowly tailored
to achieve that interest").

130. Sherbert, 374 U.S. at 407.
131. Id. at 410.
132. 366 U.S. 599 (1961).
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under my analysis, the two are treated differently because there is a
relevant difference between conscientious objection and civil disobedi-
ence claims. None of the Court's free exercise exemptions has been
granted to a "religious civil disobedience" claimant.

Subsequent to Sherbert, the Court granted religious conscientious
exemptions from unemployment benefits rules to claimants who could
not accept work that required them to engage in actions forbidden by
their religion.

In Thomas v. Review Board,'3 3 the claimant quit his job when he
was transferred to a manufacturing department that produced turrets
for military tanks because "his religious beliefs [as a Jehovah's Wit-
ness] forbade participation in the production of armaments."' 3 4 The
Court found the denial of the benefits to be a burden on claimant's free
exercise rights because the State "condition[ed] receipt of an impor-
tant benefit upon conduct proscribed by a religious faith."1 35 The
state's interest in avoiding widespread unemployment that would be
caused by paying benefits to those leaving jobs for "personal reasons,"
and in avoiding probing into religious views of claimants were held to
be insufficiently weighty to justify the infringement on Thomas's relig-
ious free exercise rights.' 3 6

Hobbie v. Unemployment Appeals Commission of Florida, 3 7

presented a claim almost identical to Sherbert, as Ms. Hobbie was de-
nied unemployment benefits after being fired for refusing work on her
Sabbath.' 38 The Court applied Sherbert and required the State to pay
unemployment benefits.' 39 Finally, Frazee v. Illinois Department of
Employment Security140 involved a claimant who refused the offer of a
job requiring Sunday labor because "as a Christian, he could not work
on 'the Lord's day.'"'1 4 The Court held that Frazee, like the other
claimants in the above cases, could not be subjected to a choice be-
tween receiving important benefits and violating the prohibitory com-
mands of religion.

B. SUCCESSFUL PRE-SMITH RELIGIOUS EXEMPTION CLAIMS: YODER

Outside of the unemployment benefits context, the Court's other
major precedent involving free exercise exemptions was set out in Wis-

133. 450 U.S. 707 (1981).
134. Thomas v. Review Bd., 450 U.S. 707, 709 (1981).
135. Thomas, 450 U.S. at 717.
136. Id. at 718-19.
137. 480 U.S. 136 (1987).
138. Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136 (1987).
139. Hobbie, 480 U.S. at 146.
140. 489 U.S. 829 (1989).
141. Frazee v. Ill. Dep't of Employment Sec., 489 U.S. 829, 830 (1989).

20061



CREIGHTON LAW REVIEW

consin v. Yoder.14 2 In Yoder, the Court granted the claimants a "relig-
ious conscientious objection" exemption from a mandatory school
attendance law. In its codes governing general school operations, the
State of Wisconsin mandated that every child must attend a private or
public school up to the age of sixteen. 143 The Amish claimants be-
lieved that sending their children to school past the eighth grade
would "endanger their own salvation and that of their children."144

When they resisted the state mandate, they were "tried and convicted
of violating the compulsory-attendance law ... and were fined the sum
of $5 each."1 45

The Supreme Court explained the religious basis of the claimant's
objection to the state mandate:

Amish objection to formal education beyond the eighth grade
is firmly grounded in ... central religious concepts. They ob-
ject to the high school and to higher education generally, be-
cause the values they teach are in marked variance with the
Amish way of life; they view secondary school education as an
impermissible exposure of their children to a 'worldly' influ-
ence in conflict with their beliefs....
Formal high school education beyond the eighth grade is con-
trary to Amish beliefs .... because it takes them away from
their community, physically and emotionally, during the cru-
cial and formative adolescent period of life. 146

A religious expert also testified that mandating high school attend-
ance would "in his opinion, ultimately result in the destruction of the
Old Order Amish church community as it exists in the United States
today."

14 7

As an alternative to continued school attendance, the families
provided vocational education to their children in the tasks that were
fundamental to the Amish way of life. They also offered to establish
an alternative plan of high school education that was similar to ones
accepted by Pennsylvania and Indiana for Amish students, but the
Wisconsin Superintendent of Schools rejected the plan as not offering
"substantially equivalent education" to that offered in area schools. 148

In discussing whether the Compulsory Education Act imposed a
burden on the claimant's free exercise rights the Court made the fol-
lowing relevant observations:

142. 406 U.S. 205 (1972).
143. Wisconsin v. Yoder, 406 U.S. 205, 207 (1972).
144. Yoder, 406 U.S. at 209.
145. Id. at 208.
146. Id. at 210-11.
147. Id. at 212.
148. Id. at 208.
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[T]he Wisconsin law affirmatively compels [the Amish],
under threat of criminal sanction, to perform acts undeniably
at odds with fundamental tenets of their religious beliefs...
[The] law carries with it precisely the kind of objective danger
to the free exercise of religion that the First Amendment was
designed to prevent. As the record shows, compulsory school
attendance to age 16 for Amish children carries with it a very
real threat of undermining the Amish community and relig-
ious practice as they exist today; they must either abandon
belief and be assimilated into society at large, or be forced to
migrate to some other and more tolerant region. 149

The Court went on to note that the claimant's ability to migrate to
another state tolerant of Amish objection to schooling requirements
does not relieve the Court of its duty to consider the "danger to the
existence of an ancient religious faith."150 Indeed, according to the
Court, "[forced migration of religious minorities was an evil that lay
at the heart of the Religion Clauses."15 1

The Court found that the compulsory school attendance law was a
substantial burden on the Amish religion. This holding shifted the
burden to Wisconsin to justify the law under strict scrutiny. The State
advanced a compelling interest in uniformly requiring formal educa-
tion to the age of sixteen so that its citizens would be sufficiently edu-
cated to participate in a democracy and secondly to ensure that
citizens would be self-reliant and productive members of society. The
Court discounted the importance of these interests because it did not
believe that an extra year or two of formal education did that much to
advance the two admittedly important state goals. 15 2 Furthermore,
the record of the case demonstrated that the Amish were very success-
ful at preparing good citizens who were productive and law-abiding
citizens through their own system of agricultural vocational education
under the direction of the parents. 153

The Court also noted that, "[t]his case, of course, is not one in
which any harm to the physical or mental health of the child or to the
public safety, peace, order, or welfare has been demonstrated or may
be properly inferred."154 The Court concluded that the State had not
met its burden of showing that the compulsory attendance of the
Amish children for an additional year or two of formal education was
sufficient to override the concern of the Amish families to defend the
very existence of their religious way of life in the face of the "hazards

149. Id. at 218.
150. Id. at 218 n.9.
151. Id. at 218 n.9 (internal citations omitted).
152. Id. at 222.
153. Id. at 222.
154. Id. at 230.
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presented by the State's enforcement of' the law.15 5 The Court there-
fore required the State to exempt the Amish parents from the enforce-
ment of the law, although the State was permitted to promulgate
reasonable standards regarding the vocational education of the Amish
children under the guidance of their families. 156

In all of these successful free exercise cases, the following factors
can be discerned: (1) that the claimants believed they had a religious
duty to conscientiously object to performance of particular sinful ac-
tions (e.g., working on the Sabbath, employment in armaments manu-
facture, or sending children to high school), (2) the fact that
application of a state's neutral law of general applicability was com-
pelling the claimants to engage in the sinful conduct, and (3) the idea
that the First Amendment's free exercise guarantee encompasses the
right to an exemption from laws that compel believers to engage in
overt "sinful" conduct, when that exemption poses no risk of danger to
public safety, peace, or good order.

C. OTHER RELIGIOUS CONSCIENTIOUS OBJECTION CASES

The Supreme Court also granted exemptions from NLGAs to
those people with religious conscientious objections in other early
cases, although these cases did not explicitly rest on the Free Exercise
Clause. For example, in West Virginia State Board of Education v.
Barnette,15 7 the Supreme Court held that the State could not enforce a
mandatory flag salute on children with religious objections. 15 s While
the Court was not entirely clear about the particular grounds for the
decision, since it also discussed free speech principles, the end result
was that the plaintiffs, Jehovah's Witnesses who maintained that it
was sinful to salute a secular flag, could not be punished for their re-
fusal to comply with the mandatory salute law. Barnette is notable
because it required the Court to overrule a case decided only three
years earlier upholding such state mandates, Minersville School Dis-
trict v. Gobitis.159

Similarly, the Court has held that the State could not require a
religious believer to display a state motto that conflicted with the be-
liever's religious convictions. 160 Although the claimants objected on
specifically religious grounds to the motto "Live Free or Die" on their
state-issued automobile license plates, the Court applied free speech
principles against compelled speech.

155. Id. at 235.
156. Id. at 235-36.
157. 319 U.S. 624 (1943).
158. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 625 (1943).
159. 310 U.S. 596 (1940).
160. Wooley v. Maynard, 430 U.S. 705 (1977).
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In Jensen v. Quaring,161 the Court affirmed, by an equally di-
vided Court and without an opinion, the judgment of a lower court
granting a religious conscientious objection exemption from a Ne-
braska requirement that an applicant submit to having a photograph
taken for a driver's license. 16 2 The appellate court held that the pho-
tograph requirement burdened the claimant's religion by denying her
an important state benefit because she refused to violate the Second
Commandment's prohibition on the making of "graven images."163

Finding the law was not narrowly tailored to compelling state inter-
ests, the Eighth Circuit required Nebraska to exempt the claimant
from the photograph requirement. 164

Another early case upholding the principle of a right to conscien-
tiously object to "sinful" government mandates occurred in a case
about citizenship requirements, an area in which the Supreme Court
traditionally granted wide latitude to the legislative and executive
branches. In Girouard v. United States,16 5 the Court held in favor of a
Seventh-day Adventist claimant who was denied United States citi-
zenship because his religion forbade military service. The question
presented was whether the Oath of Citizenship included a promise to
bear arms in the nation's defense, since Girouard could not swear such
an oath with such an implicit commitment. 16 6 While this case is a
statutory interpretation question, and does not rely on the First
Amendment directly, the Court included a lengthy discussion of relig-
ious liberty principles that bolsters the conclusion that religious con-
scientious objection is an important constitutional norm.

The Supreme Court concluded that the oath should not be inter-
preted as requiring the promise to bear arms in defense of the country,
removing the statutory obstacle to citizenship for those with religious
objections to military service. In so holding, the Court overruled three
earlier cases rejecting such claims, which had the effect of denying
those with religious scruples from taking the Oath of Citizenship. 167

In justifying its conclusions in Girouard, the Court explained the
following:

The struggle for religious liberty has through the centuries
been an effort to accommodate the demands of the State to
the conscience of the individual. The victory for freedom of

161. 472 U.S. 478 (1985).
162. Jensen v. Quaring, 472 U.S. 478 (1985).
163. Quaring v. Peterson, 728 F.2d 1121, 1124 (8th Cir. 1984)
164. Quaring, 728 F.2d at 1126-27.
165. 328 U.S. 61 (1946).
166. Girouard v. United States, 328 U.S. 61, 62 (1946) (internal citation omitted).
167. Girouard, 328 U.S. at 69 (overruling United States v. Schwimmer, 279 U.S.

644 (1929); United States v. Macintosh, 283 U.S. 605 (1931); United States v. Bland,
283 U.S. 636 (1931)).
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thought recorded in our Bill of Rights recognizes that in the
domain of conscience there is a moral power higher than the
State. Throughout the ages, men have suffered death rather
than subordinate their allegiance to God to the authority of
the State. Freedom of religion guaranteed by the First
Amendment is the product of that struggle. As we recently
stated . . . "Freedom of thought, which includes freedom of
religious belief, is basic in a society of free men."168

Significantly, in overruling the earlier cases, the Court adopted
many of the arguments made in dissents from the earlier cases deny-
ing such a right. Chief Justice Hughes wrote a dissent in one of those
now-overruled cases, United States v. Macintosh, arguing that the
Court should interpret the statutory naturalization oath in the light of
the Oath of Office that had been held to exclude a requirement to bear
arms if one's religion forbade such conduct:

I think that the requirement of the oath of office should be
read in the light of our regard from the beginning for freedom
of conscience. While it has always been recognized that the
supreme power of government may be exerted and disobedi-
ence to its commands may be punished, we know that with
many of our worthy citizens it would be a most heart-search-
ing question if they were asked whether they would promise
to obey a law believed to be in conflict with religious duty.
Many of their most honored exemplars in the past have been
willing to suffer imprisonment or even death rather than to
make such a promise. And we also know, in particular, that a
promise to engage in war by bearing arms, or thus to engage
in a war believed to be unjust, would be contrary to the tenets
of religious groups among our citizens who are of patriotic
purpose and exemplary conduct.169

Chief Justice Hughes went on to cite the many statutory and state
constitutional provisions exempting those with religious conscientious
objections from military service as evidence that Congress did not in-
tend the citizenship oath to demand a promise to bear arms in defense
of the country:

I agree with the statement in the opinion of the Circuit Court
of Appeals in the present case that "This federal legislation is
indicative of the actual operation of the principles of the Con-
stitution, that a person with conscientious or religious
scruples need not bear arms, although as a member of soci-

168. Girouard, 328 U.S. at 68-69 (quoting Barnette, 319 U.S. 624 (1943)) (citation
omitted).

169. United States v. Macintosh, 283 U.S. 605, 631-32 (1931) (Hughes, C.J.,
dissenting).
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ety, he may be obliged to render services of a non-combatant
nature."

170

His conclusion that the citizenship oath should not be read to in-
clude a promise to bear arms is further buttressed by Chief Justice
Hughes's discussion of our "happy tradition" of avoiding conflicts be-
tween believers' duties to God and to the State:

Much has been said of the paramount duty to the State, a
duty to be recognized, it is urged, even though it conflicts
with convictions of duty to God. Undoubtedly that duty to the
State exists within the domain of power, for government may
enforce obedience to laws regardless of scruples. When one's
belief collides with the power of the State, the latter is su-
preme within its sphere and submission or punishment fol-
lows. But, in the forum of conscience, duty to a moral power
higher than the State has always been maintained . . .The
essence of religion is belief in a relation to God involving du-
ties superior to those arising from any human relation ....
The attempt to exact such a promise [subordinating alle-
giance to God to civil duties], and thus to bind one's con-
science by the taking of oaths or the submission to tests, has
been the cause of many deplorable conflicts. The Congress
has sought to avoid such conflicts in this country by respect-
ing our happy tradition.171

Of course, Macintosh and Girouard involved a dispute over the
proper interpretation of a statute, and not a direct free exercise chal-
lenge claiming a right to a free exercise exemption from statutory
mandates. Nonetheless, the interpretation of the statute turned on
constitutional norms and our "happy tradition" of respecting religious
obligations when those duties pose no threat to public order.

D. SMITH REINTERPRETS THE COURT'S PRECEDENT

In 1990, the Supreme Court considered a case in which the claim-
ants sought the protection of the Free Exercise Clause to escape state
burdens imposed on them for engaging in religiously-motivated inges-
tion of the drug peyote. In Smith, two Native Americans asked the
Court to order the state unemployment insurance authorities to grant
the claimants benefits because they had been fired from their jobs as
substance abuse counselors after ingesting the drug during a religious
ceremony. The State found the claimants ineligible because they had
been discharged for work-related "misconduct."

Unlike the claimants in the previous four unemployment benefits
cases in which the claimants conscientiously objected to state coercion

170. Macintosh, 283 U.S. at 633 (Hughes, C.J., dissenting).
171. Id. at 633-34 (Hughes, C.J., dissenting).
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to engage in sinful behavior, the claimants in Smith sought the right
to what I have termed a "religious civil disobedience" exemption. Ore-
gon law made it a crime to knowingly and intentionally possess any
"controlled substance" unless the drugs were prescribed by a doc-
tor.1 7 2 Regardless of the fact that the State had banned their behav-
ior, Smith and Black wanted to be free of any government burdens
that befell them for having ingested the drug peyote. 173 Here, the
burden was the denial of unemployment benefits after being fired
from their jobs as drug counselors. 174

Also, unlike all of the successful claimants in the SherbertlYoder
line of cases, the claimants here sought the right to be free of govern-
ment burdens imposed on overt behavior that arguably implicates the
state's interest in protecting public safety, peace, and order. While
both sets of claimants were under government compulsion to forego a
part of their religious practice, only the Smith plaintiffs posed such a
potential threat to the community. The Court did not focus on any of
these distinctions from the Sherbert line of cases, instead holding that
all claims for religious exemptions should be treated the same,
whether they were seeking "civil disobedience" exemptions or "consci-
entious objection" exemptions.

However, while not apparently making the issue decisive, the
Court makes a point of repeatedly noting that the claimants in Smith
were seeking to vindicate their right to be free of state burdens arising
from criminal prohibitions against behaviors that the claimants
wished to engage in for religious reasons. For instance, it notes that
the behavior in the earlier unemployment cases differed from the
Smith claimants' use of peyote because "the conduct in issue in those
cases [observance of the Sabbath and avoiding armament production]
was not prohibited by law." 175 In other words, the claimants in the
Sherbert line of cases were seeking to pursue otherwise lawful conduct
by resisting state pressure to engage in sinful conduct that the govern-
ment was seeking to require via the denial of unemployment benefits.
Had the Court followed this distinction, its decision would have been
more in keeping with a traditional and widely-accepted understanding
of the public safety and order limits of Free Exercise guarantees, while
still protecting the important right to conscientiously object to sinful
mandates. Instead the Court engaged in a broad re-working of its pre-
cedent and ended up with a dramatically narrower, and difficult to
justify, free exercise doctrine.

172. Smith, 494 U.S. at 874 (citing ORE. REV. STAT. § 475.992(4) (1987)).
173. Smith, 494 U.S. at 882.
174. Id. at 874.
175. Id. at 876.
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1. Smith rejects a broad reading of its precedent on free exercise
exemptions

The Court set forth the position of the claimants as follows:

They contend that their religious motivation for using peyote
places them beyond the reach of a criminal law that is not
specifically directed at their religious practice, and that is
concededly constitutional as applied to those who use the
drug for other reasons. They assert, in other words, that
"prohibiting the free exercise [of religion]" includes requiring
any individual to observe a generally applicable law that re-
quires (or forbids) the performance of an act that his religious
belief forbids (or requires). 176

Note how this manner of phrasing the issue conflates the issues of
those seeking conscientious objection exemptions and those seeking
civil disobedience exemptions.

The Court first says that the claimants' broad reading of the Free
Exercise Clause is not necessary as a textual matter and then declares
that the Court's precedent also does not support their proposition: "We
have never held that an individual's religious beliefs excuse him from
compliance with an otherwise valid law prohibiting conduct that the
State is free to regulate. 1 77 So far, so good, with regard to the right to
conscientiously object to sinful state mandates, since this statement of
the principle rejects only the claim that the Free Exercise Clause
guarantees the right to "religious civil disobedience" exemptions - in
other words to the claim that a religious believer must be granted the
right to engage in religiously-motivated conduct even if the State has
prohibited that conduct. This is, of course, the relief that Smith and
Black were seeking.

In support of its statement of the principle that the Court had
never held that an individual's religious beliefs excuse him from a law
prohibiting certain conduct, two cases are cited: the overruled Gobitis
case, upholding punishment of Jehovah's Witnesses who objected to
mandatory flag salutes, and Reynolds v. United States,178 upholding
restrictions on the practice of polygamy against those who believed
they had a religious duty to engage in the practice. 1 79

176. Id. at 878. This phrasing of the issue is perhaps another indication that the
Court is missing a relevant distinction, given that it sets out the claimants' position in
the parenthetical alternative of this sentence. Smith and Black are seeking exemption
from an NLGA that forbids the performance of an act that their religious belief requires
(ingesting peyote) and not vice versa.

177. Smith, 494 U.S. at 878 (emphasis added).
178. 98 U.S. 145 (1879).
179. Smith, 494 U.S. at 879.
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Of the two cited cases, only Reynolds squarely supports the
Court's proposition, since Gobitis involved a claim for conscientious
objection to state-mandated behavior, not an exemption for behavior
prohibited by the state. The student in Gobitis was not seeking the
right to engage in otherwise legally-prohibited conduct. He simply
wanted to remain impassive in the face of a mandate to salute the
flag. Furthermore, Gobitis was explicitly overruled by Barnette, hold-
ing that the State could not require a student against his religious
beliefs to salute the flag.'8 0

Reynolds on the other hand, does indeed stand for the proposition
that a religious duty to engage in affirmative conduct does not require
the State to forego application of a criminal law to the contrary.
There, the claimant sought free exercise protection for the Mormon
mandate to engage in polygamy. The Court held that the Free Exer-
cise Clause did not require the government to grant exemptions to
those whose religion required the practice of polygamy. 18 1

Other cases cited by the Court in support of the principle that
prohibitory laws do not require free exercise exemptions likewise are
concerned with "religious civil disobedience" exemption claims. Prince
v. Massachusetts'8 2 upheld the conviction of a mother for violating
child labor laws "for using her children to dispense literature in the
streets, her religious motivations notwithstanding. We found no con-
stitutional infirmity in 'excluding [these children] from doing there
what no other children may do." 1 8 3 In Braunfeld v. Brown, the Court
upheld Sunday closing laws against the claim "that they burdened the
religious practices of persons whose religions compelled them to re-
frain from work on other days." 184 As discussed above, 185 this claim
was essentially a "civil disobedience" claim, requesting the right to en-
gage in conduct prohibited by an NLGA.

In refuting the claimant's reading of Supreme Court precedent,
the Court also, confusingly, cites to two cases denying conscientious
objection claims to exemptions from NLGAs "that compelled activity
forbidden by an individual's religion."1 8 6 It is odd that the Court cites
to these cases, since the Court is seeking to support its principle that
the State has the power to prohibit various kinds of behavior even
when the prohibition burdens religiously motivated conduct, whereas

180. Barnette, 319 U.S. at 642.
181. Reynolds v. United States, 98 U.S. 145, 164-67 (1879).
182. 321 U.S. 158 (1944).
183. Smith, 494 U.S. at 879-80 (citing Prince v. Massachusetts, 321 U.S. 158

(1944)).
184. Smith, 494 U.S. at 880 (citing Braunfeld v. Brown, 366 U.S. 599 (1961)).
185. See supra note 132 and accompanying text.
186. Smith, 494 U.S. at 880.
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these two cases uphold the power of the State to mandate certain ac-
tions forbidden by a religion. One of these two cases rejected free ex-
ercise claims against the military conscription of persons "who
opposed a particular war on religious grounds" (Gillette v. United
States),8 7 and the other rejected the claim of an Amish employer for
exemptions from the social security tax system because the employer's
religion required the community to care for its elderly (United States
v. Lee). 8 8 The fact that some state laws have survived strict scrutiny
in challenges by those seeking conscientious objection to particular
state mandates is consistent with my thesis.

Gillette and Lee did not categorically rule out the availability of
religious conscientious objection exemptions, but rather balanced as-
serted state interests against the burden on the believer.-8 9 A conclu-
sion that the state's compelling interest in fair military conscription
laws and tax systems justified whatever burden the laws imposed on
those with religious objections is not fatal to my thesis, even if I be-
lieve the particular conclusion in Gillette is incorrect.

2. Smith carves out narrow exceptions to its narrow reading of free
exercise exemptions

After rejecting the claimants' broad reading of the Free Exercise
Clause as a matter of principle, the Court next turned to the claim
that Smith and Black were entitled to exemptions under the applica-
tion of the specific doctrine of the Sherbert-Yoder line of cases. In the
course of explaining why these cases did not offer support to the claim-
ants, the Court set forth a new conceptual framework limiting the ap-
plication of this line of precedent to a very narrow subset of cases.
Under this new reading of the Court's precedent, in order to have a
court subject a law to strict scrutiny, the aggrieved party must show
(1) the law is targeted at burdening conduct precisely because it is re-
ligiously motivated, and thus is not an NLGA, (2) the claim consists of
a "hybrid rights" claim, or (3) is brought in "a context that len[ds] itself
to individualized governmental assessment of the reasons for the rele-
vant conduct."190

187. Id. at 880 (citing Gillette v. United States, 401 U.S. 437 (1971)).
188. Id. (citing United States v. Lee, 455 U.S. 252 (1982)).
189. However, in the case of United States v. Gillette, 401 U.S. 437 (1971), in which

the claimant sought to have the statutory conscientious objection exemption from the
Selective Service Act extended to those with religious objections to fighting in unjust
wars, the Court's free exercise analysis was summed up in a short three paragraphs.
The Court did not explicitly discuss the burdens on the religious claimants, but simply
asserted that the state interest in fair conscription laws was sufficient to overcome the
burdens to the claimant's religion. Gillette, 401 U.S. at 461-62.

190. Smith, 494 U.S. at 884.
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Note that the Court here is affirming the availability of judicially
crafted exemptions from NLGAs in at least two circumstances. My
claim is that the Court's exceptions are incoherent and unworkable,
and should be replaced with a conscientious objection right.

a. Yoder limited to a "hybrid rights claims" exception

First, the Court rejected the suggestion that the claimants were
entitled to consideration of their claims under the rule enunciated in
Wisconsin v. Yoder because that case, according to the Smith Court,
was only applicable when an NLGA both burdens free exercise and
implicates another constitutionally protected right. Justice Scalia,
writing for the majority, placed Yoder in a line of cases that he claims
stands for the proposition that a claim for an exemption from an
NLGA will only be granted when the law implicates the Free Exercise
Clause "in conjunction with other constitutional protections." 19 1 In
Yoder the claimants had been granted an exemption from the compul-
sory attendance law not simply because the law implicated free exer-
cise of religion, but because that claim also involved vindication of the
rights of parents to direct the religious upbringing of their children. 192

Justice Scalia then cited to a half a dozen cases in which a religious
free exercise claim also involved a related burden on freedom of
speech, involved a burden on the rights of parents to direct the up-
bringing of their children, or compelled expression. 19 3 Oddly, none of
these cases explicitly stated that they rested upon a "hybrid right" of
two linked constitutional claims, one free exercise together with an-
other constitutional protection. Nor did Justice Scalia explain why
the Free Exercise Clause, unlike all other constitutional protections,
was so weak as to require another constitutional claim before it could
be invoked for protection.

The Smith limitation of Yoder to "hybrid rights claims" has been
much criticized and has produced widespread confusion at the trial
and appellate court levels. In the years since Smith, lower courts do
not even agree with one another if the Court was enunciating a princi-
ple they must follow, much less what that exception means. Some cir-
cuits reject hybrid rights claims altogether, while other circuits
disagree on what is necessary for a prima facie showing of a hybrid
right violation sufficient to invoke strict scrutiny of an NLGA.19 4

191. Smith, 494 U.S. at 881 (O'Connor, J., concurring).
192. Id. at 881-82 n.1 (O'Connor, J., concurring).
193. Id. at 881-82 (O'Connor, J., concurring).
194. See, e.g., McCready v. Hoffius, 593 N.W.2d 545 (Mich. 1999) (Kelly, J., dissent-

ing) (gathering cases and stating "there is a clear split in the circuits about how courts
should follow the dicta contained in the Smith decision").
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Yoder itself did not explain that it rested on a special "hybrid
right" exception to a general rule against granting such exemptions
when a free exercise claim stands alone. Nor had the Court previously
recognized the need for such a hybrid claim in order to proceed with a
free exercise claim. As Justice O'Connor points out in her Smith con-
currence, "there is no denying that.. . [Yoder] expressly relied on the
Free Exercise Clause."19 5 Smith does quote a phrase in Yoder men-
tioning parental rights as a further reason for vindicating the parents'
conscientious objection to the compulsory school attendance law. It
requires a considerable stretch, though, to assert that the Yoder
Court's mere mention of parental rights established the requirement
of a hybrid right for free exercise exemptions.

It is also strange that the Court treats Yoder as resting on an
entirely separate and different rationale and employing a different
kind of test compared to the Sherbert line of cases. 196 In turning to
Sherbert, Scalia treats that case as though it uses a unique kind of
"balancing test" requiring the government to justify a free exercise
burden with a "compelling interest" test. This is odd since Yoder em-
ployed the same balancing test, explaining that "only those interests
of the highest order and those not otherwise served can overbalance
legitimate claims to the free exercise of religions.' 9 7 The Yoder Court
cites to Sherbert in support of the proposition that even education,
which is a very high priority for state governments, is not an absolute
value to the exclusion of all other interests.

b. Sherbert limited to an "individualized governmental assessment"
exception

Next, the Court rejected the claimants' argument that because
they used the peyote for religious reasons, the Sherbert line of cases
entitled them to invoke strict scrutiny against the denial of benefits
for violating a law banning peyote: "Respondents argue that even
though exemption from generally applicable criminal laws need not
automatically be extended to religiously motivated actors, at least the
claim for a religious exemption must be evaluated under the balancing
test set forth in Sherbert v. Verner."19s

The Court sought to cast doubt on the idea that Sherbert had any
relevance outside of the area of unemployment compensation cases.
Justice Scalia cited two cases in which he claimed the Court only "pur-

195. Smith, 494 U.S. at 896 (O'Connor, J., concurring).
196. Id. at 883-85. After first rejecting their argument for an exemption under

Yoder, the Court turns to a consideration of the Sherbert "compelling interest" balancing
test.

197. Yoder, 406 U.S. at 215.
198. Smith, 494 U.S. at 882-83.
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ported" to apply the strict scrutiny standard of Sherbert in other con-
texts, these cases were unsuccessful. 199 Far from merely "purporting"
to apply Sherbert, these cases were actually decided squarely on the
basis that the challenged laws met the standard set forth in Sher-
bert.20 0 While it is true, as noted by Scalia, that the Court refused to
apply Sherbert to other free exercise cases, the reason given for the
refusal was that the test was inapposite to the particular challenge
before the Court. In a challenge to the military dress code's exclusion
of visible religious garb, the Court refused to apply Sherbert not be-
cause its test is limited to unemployment cases but because of height-
ened deference to the special needs of the military. 20 1 Similarly, the
Court did not apply Sherbert to two other cases in which there was no
attempt by the government to require or forbid any behavior on the
part of the claimants. 20 2 Although Scalia brushes over the point,
these two cases were not seeking exemptions from NLGAs that bur-
dened a religious belief through government-compelled behavior, and
therefore Sherbert is simply not applicable.

After concluding that Sherbert is extremely limited in its applica-
tion and of no assistance to the Smith claimants, the Court adds, per-
haps acknowledging that its reading of the cases is not entirely
straightforward, "Whether or not the decisions are that limited, they
at least have nothing to do with an across-the-board criminal prohibi-
tion on a particular form of conduct." 20 3 Of course, the claimants
before the Court were not raising an "across the board" challenge to
the ban on peyote, but simply seeking unemployment benefits, a point
that the Court seemingly tries to avoid by focusing on the underlying
criminal conduct that led to the claimants' firing.

Scalia seems to go to some lengths to avoid calling the "compelling
interest" test strict scrutiny and also states only one half of the test.
He says that Sherbert requires the State to justify burdens on free
exercise by showing a compelling interest, but he leaves out the "nar-

199. Id. at 883 (discussing United States v. Lee, 455 U.S. 252 (1982) and Gillette v.
United States, 401 U.S. 437 (1971)).

200. In setting forth the test applicable to a claim seeking a religious exemption
from the Social Security system, the Court cited to Sherbert for the proposition that
"The state must justify a limitation on religious liberty by showing it is essential to
accomplish an overriding governmental interest." Lee, 455 U.S. at 257. And in explain-
ing its holding that the burdens on religious believers was outweighed by compelling
state interests in Gillete, the Court cited to Sherbert. Gillette, 401 U.S. at 462.

201. Goldman v. Weinberger, 475 U.S. 503, 506 (1986).
202. See Bowen v. Roy, 476 U.S. 693 (1986) (seeking to enjoin the government from

using a Social Security number because such numbers were considered spiritually
harmful by the claimant). See also Lyng v. Northwest Indian Cemetery Protective
Ass'n, 485 U.S. 439 (1988) (seeking to enjoin the government from building roads
through sacred Indian lands).

203. Smith, 494 U.S. at 884.
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row tailoring" prong of the test. Sherbert had required the State to
show that there were "no alternative forms of regulation"20 4 that
would permit it to achieve a state interest aimed at avoiding the
"gravest abuses, endangering paramount interests" 20 5 of the state.
"No alternative means" is an even harder burden for the State to meet
in justifying its measures than the looser "narrowly tailored means"
showing that is the typical modern strict scrutiny test. However,
under Scalia's restatement of the Sherbert test, the narrow tailoring
prong of the test drops out altogether.

Taken together, Smith's weak legal analysis and its ambiguity
about the facts of the case suggest that the Court is seeking to do
something other than simply apply the Court's established free exer-
cise doctrine to the case before it. The misstated strict scrutiny test,
Scalia's qualification about "whether or not the decisions are that lim-
ited," and the Court's lack of clarity about its free exercise doctrine are
set against the strongest and least supportable framing of the claim-
ants' argument. This way of setting out the issue for decision suggests
that the Court is eager to go beyond the issue directly presented by the
case to fundamentally re-order the Court's free exercise doctrine.

Why is Justice Scalia so insistent on reaching the legal conclusion
that strict scrutiny does not apply to the great majority of claims for
free exercise exemptions? Scalia seemingly answers this question
with a series of prudential arguments against the wisdom of granting
free exercise exemptions. His next section sets out a series of argu-
ments about the harmful effects that would be created if the Court
were to leave unchecked the broader implications of its precedent, us-
ing strict scrutiny to analyze NLGAs that burden a claimant's relig-
iously motivated conduct. These harmful results are used as
persuasive arguments in favor of the Court's determination in Smith
to severely limit the application of the Sherbert-Yoder line of cases.

3. The Smith Court's arguments against the wisdom of employing
strict scrutiny when NLGAs burden religiously motivated
conduct

After explaining why he believes that the Court's precedent does
not require the Court to apply strict scrutiny in the present case, Jus-
tice Scalia turns his hand to explaining why the routine use of strict
scrutiny in the free exercise arena is unwise. His overall objection
comes down to the following:

The government's ability to enforce generally applicable
prohibitions of socially harmful conduct... cannot depend on

204. Sherbert, 374 U.S. at 407.
205. Id. at 406.
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measuring the effects of a governmental action on a religious
objector's spiritual development. To make an individual's ob-
ligation to obey such a law contingent upon the law's coinci-
dence with his religious beliefs, except where the State's
interest is 'compelling-permitting him by virtue of his be-
liefs 'to become a law unto himself-contradicts both consti-
tutional traditions and common sense.20 6

Again, note that Scalia has stated the proposition in terms of a claim-
ant seeking the right to disobey a law that prohibits socially-harmful
conduct, rather than speaking of claimants who seek merely to do
nothing in the face of a state mandate or pressure to engage in affirm-
ative conduct that is forbidden by one's religion.

The driving force behind the Smith decision, which is certainly no
straightforward application of precedent, appears to be the majority's
conclusion that judicially-crafted religious exemptions from NLGAs
defy common sense and constitutional traditions. Since Scalia has all
but admitted that it is not necessary to read the Court's precedent to
rule out strict scrutiny in the great majority of cases, as Smith does,
he seems to place great weight on establishing the idea that it is un-
wise to apply strict scrutiny to free exercise challenges to NLGAs. 20 7

To establish that judicially-crafted religious exemptions from NL-
GAs defy common sense and tradition, Justice Scalia sets out five ar-
guments against the wisdom of applying strict scrutiny to such claims:
1) The "compelling interest" standard applied to free exercise claims
against NLGAs results in a constitutional anomaly when applied to
the free exercise sphere; 2) The use of strict scrutiny would theoreti-
cally extend to an infinite variety of behaviors because judicial inquiry
into the "centrality" of religious beliefs is illegitimate; 3) The use of
strict scrutiny would result in anarchy because our society has such a
wide diversity of faiths; 4) The fact that most religious exemption
claims are unsuccessful suggests that the Court is "watering down"
the strict scrutiny standard in order to uphold common sense laws,
thus undermining the strength of the test as applied to other areas of
constitutional law; and 5) A rigorous application of strict scrutiny
would result in a "parade of horribles," mandating exemptions from
every conceivable kind of law.20 8

These admittedly legitimate concerns are exacerbated by a re-
lated Supreme Court doctrine making it all but impossible to define

206. Smith, 494 U.S. at 885 (internal citations omitted).
207. A further explanation arguably rests upon the fact that Justice Scalia, as a

judicial conservative, does not favor laws that permit judges to counteract the decisions
of legislatures. The Sherbert-Yoder approach to free exercise claims does give judges a
great deal of power to modify legislative policy choices. My reading of that precedent
would, however, limit that power to claims for conscientious objection.

208. Id. at 886-90.
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what counts as a religion or to identify particular doctrines of a relig-
ion. Instead the Court has held that it makes no difference whether
the plaintiff is seeking to vindicate an identifiable doctrine of an or-
ganized religion, whether the claimant has misunderstood a religious
doctrine, or whether the claimant has an idiosyncratic belief that is
held by no one other than himself or herself.20 9 So long as the claim-
ant believes that he or she has a "religious duty," it makes no differ-
ence whether there is a "religion" that actually imposes this duty.2 10

The combination of these doctrines means that every individual
has the potential to create "religious duties" on his or her own author-
ity and then to challenge an unlimited range of laws conflicting with
these "duties." Such a situation does indeed create a risk of anarchy,
in which people are in fact a "law unto themselves." I would argue
that the proper response to this problem is for the Court to bring order
back to its interpretation of the meaning of "religion" rather than de-
fining religion in such a way as to make free exercise protections im-
possible. One obvious way of beginning this task is to reexamine the
original meaning of the term "religion" as used in the First
Amendment.

2 1 1

Regardless of Scalia's five prudential arguments for limiting strict
scrutiny in this area, the Smith Court still permits the use of strict
scrutiny for some claims for religious exemptions from NLGAs. It is
thus legitimate to examine the wisdom of the criteria by which the
Court seeks to limit the application of that doctrine. In Smith, the
Court upholds the application of strict scrutiny when the plaintiff
brings a hybrid right claim or when the government has in place a
system for individualized assessment of the reasons a plaintiff gives
for his or her conduct. The Court thus suggests that limiting strict
scrutiny to such claims is wise because it better comports with com-
mon sense and avoids the five potential problems of a wider applica-
tion of strict scrutiny.

My contention is that limiting strict scrutiny to claims for exemp-
tions from state-mandated behavior on the grounds of religious consci-
entious objection not only better comports with the Court's precedent
but also better ameliorates the five potential problems that Justice

209. For example, the Court "reject[s] the notion that to claim the protection of the
Free Exercise Clause, one must be responding to the commands of a particular religious
organization." Frazee v. Ill. Dep't of Employment Sec., 489 U.S. 829, 834 (1989). In-
stead, all that is required is that the claimant sincerely believe in the whatever relig-
ious belief he is seeking to vindicate.

210. See generally Michael McConnell, John H. Garvey & Thomas C. Berg, "What is
Religion?" in RELIGION AND THE CONSTITUTION 869-905 (Aspen Law and Publishing,
New York 2002).

211. See Lee Strang, The Meaning of "Religion" in the First Amendment, 40 DUQ. L.
REV. 181 (2002).
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Scalia seeks to avoid by limiting the reach of the doctrine. I have al-
ready explained why it makes better sense to read the Sherbert-Yoder
line of cases as vindicating such a free exercise doctrine. 21 2 I will now
turn to a consideration of each of the five prudential concerns raised
by Justice Scalia to show that a conscientious objection limitation is
also wiser than Smith's limitation.

a. Strict scrutiny of free exercise claims creates a "constitutional
anomaly"

Justice Scalia argues that permitting strict scrutiny for free exer-
cise exemption claims from NLGAs results in anomalous outcomes
compared to the use of strict scrutiny in other constitutional areas.
For instance, the requirement that the government justify under the
strict scrutiny standard laws that accord different treatment on the
basis of race or that regulate the content of speech results in outcomes
that advance the constitutional norms of "equality of treatment" or
"the unrestricted flow of contending speech."21 3 In contrast, according
to Justice Scalia, applying strict scrutiny to free exercise challenges
results in "a private right to ignore generally applicable laws."2 14

Since there is no constitutional norm in favor of such an outcome, it
makes no sense to apply strict scrutiny in furtherance of this outcome.
I argue that, on the contrary, there is considerable evidence of a con-
stitutional norm to "avoid coercing religious believers into sin."

Again, Justice Scalia frames the relevant real-world norm that
will be created by applying heightened scrutiny in the broadest and
least defensible terms. None of the claimants in the Sherbert-Yoder
line of cases sought to simply ignore generally applicable laws. What
they did seek was relief from government burdens imposed on them
because they refused to engage in behavior held to be sinful by their
respective religions.

To that extent, the claimants in Smith simply fall outside the
bounds of Sherbert-Yoder because they sought the vindication of a dif-
ferent norm, the right to engage in criminally-prohibited behavior free
of governmental sanctions for that behavior. They wished to reverse
the finding that they had been fired for "misconduct" for ingesting the
illegal drug peyote and replace it with a finding that they had been
fired on grounds that permitted the payment of unemployment bene-
fits. The Court should have simply noted the distinction taking Smith
outside the bounds of Sherbert-Yoder, and then enunciated whatever

212. See supra notes 118-56 and accompanying text.
213. Smith, 494 U.S. at 885-86.
214. Id. at 886.
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test it thought best to apply to this different kind of case. 2 15 Instead,
the Court eviscerated the protection of Sherbert-Yoder in order to
avoid an "anomalous" outcome in Smith.

The broader question, and one that is not easily answered on a
"yes or no" basis, is whether there is a "constitutional norm" to be free
of government pressure to engage in sinful behavior unless the gov-
ernment can show that it has a compelling interest in requiring such
behavior. Generally speaking, it is rare in American law that a per-
son's inaction gives rise to legal disability. Given the emphasis on
negative liberty rights in the American legal tradition, a general incli-
nation against state-mandated behavior of any sort, a lengthy history
of statutory exemptions for religious objectors, three decades of Su-
preme Court precedent upholding such a right, and a constitutional
provision specifically singling out religious free exercise for height-
ened protection, I believe that there is strong evidence of such a norm.

Limiting strict scrutiny to those people claiming exemptions
based on religious conscientious objection brings real-world outcomes
into line with the use of strict scrutiny in other areas. Rather than
granting a "private right to ignore generally applicable laws," it re-
sults in a norm that government should avoid mandating behavior
that requires religious believers to choose between allegiance to the
state or allegiance to the will of God. The conduct to be engaged in (to
remain impassive in face of a compulsion to act) will rarely implicate
the state's paramount interests in safety, peace, and good order.
When it does, the State will undoubtedly be able to demonstrate a
compelling interest and measures narrowly drawn to that interest,
and the plaintiffs claim will fail.2 16 A constitutional norm "against
state compulsion to sin" would likely resonate with the Founders and
is not far removed from the common sense norms of "equality of treat-

215. The rule that would have seemingly been applied to this situation is the same
anti-discrimination principle the Court said applies to all claims for free exercise cases.
Under this test, the claimant must show that the law is not really neutral or not really
generally applicable, but rather is targeted intentionally at burdening the religious
practices of the claimant. See Church of Lukumi Babalu Aye, Inc. v. City of Hialeah,
508 U.S. 520 (1993), for an illustration of how the Court determines that a particular
body of law is actually seeking to outlaw religious practices. Presumably, the law chal-
lenged in Smith would pass this test unless the claimants could show that the law was
targeted at religious users of peyote.

216. For example, the Court could correctly reject the kind of claim made in Funk-
houser v. State, 763 P.2d 695 (Okla. Crim. App. 1988), that Justice Scalia cited in his
'parade of horribles." Smith, 494 U.S. at 889. In Funkhauser, parents sought relief
from their manslaughter conviction for the death of their child because they sought to
heal their daughter through prayer alone. When a conscientious objection would result
in the death of a child the government obviously has a compelling interest in denying
the exemption. Funkhouser, 763 P.2d at 696.

2006]



CREIGHTON LAW REVIEW

ment" or "the unrestricted flow of contending speech" that Scalia
points to with approval.

b. Strict scrutiny cannot be limited to "central tenets" of religion
and thus is unworkable

Justice Scalia next turned to a problem that is inherent to the
endeavor of protecting free exercise of religion in a country with a
wide diversity of religion. If the Court agrees to consider burdens cre-
ated by NLGAs on "religiously-motivated" conduct, there is no inher-
ent principle limiting the kinds of behavior that could give rise to a
constitutional challenge. 2 17 Previously, courts had attempted to limit
the universe of such conduct to "central" practices of a particular relig-
ion. For instance, in Jimmy Swaggart Ministries v. Board of Equali-
zation of California,2 18 the Supreme Court explained that a tax on a
religious organization's sale of religious materials was not a "substan-
tial burden" because only those laws that burden "the observation of a
central religious belief or practice" would be considered "constitution-
ally significant."2 19

Justice Scalia correctly argues that courts must not be in the busi-
ness of determining the theological significance of various religious
practices, for doing so would risk entangling the courts with religions
in violation of the Establishment Clause. Judges cannot refuse to ap-
ply strict scrutiny because they find that the particular conduct at is-
sue is not "central" to the believer's faith: "What principle of law or
logic can be brought to bear to contradict a believer's assertion that a
particular act is 'central' to his personal faith?"2 20 Just as a judge
may not determine the centrality of a particular practice, neither may
he or she even4etermine "the plausibility of a religious claim." 22 1 In-
stead, in order to prevent inappropriate judicial inquiry into theologi-
cal claims, according to Justice Scalia, the Court must simply take at
face value the assertion that someone's religion requires them to en-
gage in a particular conduct, no matter how implausible the claim
may be.

However, Scalia's conclusion that if strict scrutiny "is to be ap-
plied at all, then, it must be applied across the board, to all actions
thought to be religiously motivated"2 22 does not necessarily follow
from the premise that judges should not scrutinize the centrality of all

217. Smith, 494 U.S. at 887.
218. 493 U.S. 378 (1990).
219. Jimmy Swaggart Ministries v. Bd. of Equalization of Cal., 493 U.S. 378, 391-92

(1990).
220. Smith, 494 U.S. at 887.
221. Id. at 887.
222. Id. at 888.
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religiously motivated conduct. The Court could simply hold that be-
cause the avoidance of sin (regardless of the term used to signify relig-
iously forbidden behavior) is per se integral to religious practice,
believers are entitled to strict scrutiny when a state mandate pres-
sures believers to sin. This categorical doctrine would provide a neu-
tral substitute for the illegitimate "centrality" inquiry and would
simultaneously limit the kinds of laws requiring the government to
meet strict scrutiny to a judicially manageable subset of laws.

Most important, this solution better ensures important religious
liberty protections than either of the two arbitrary exceptions that
Smith leaves in place. Scalia does not explain why the "hybrid right"
or the "individualized governmental determination" exceptions make
any sense apart from the fact that they are necessary for the narrow-
est possible reading of the Court's free exercise exemption precedent.
But it is not clear how limited these exceptions will be in practice.
One can imagine a very large number of plausible claims that would
survive under both of Smith's exceptions that nonetheless are not re-
ally central to the practice of one's religion and that implicate a seem-
ingly limitless set of religiously motivated conduct that could only be
burdened in furtherance of a compelling state interest.

Indeed, Smith and Black are clearly claimants who satisfy the
second of the Court's two exceptions because they were denied govern-
ment benefits in the context of an individualized state assessment of
their reasons for being unemployed. The government determined
through this individualized assessment process that Smith and Black
were dismissed for job-related misconduct and therefore denied them
compensation. 2 23 Nonetheless, the Court refused to apply strict scru-
tiny to that individualized determination, and instead, apparently, re-
jected Smith and Black's claims under a rational basis review. 22 4

If, on the other hand, the Court read its precedents as providing
strict scrutiny only to claims for religious conscientious objection ex-
emptions, the Court would have a limiting principle that stands for a
logical and easily defensible position. It does not seem unreasonable
to suppose that religious bans on conduct are central to the belief
structure of most religions. 22 5 Furthermore, those kinds of conduct
that both fall within a religious "thou shalt not" ban and are the sub-

223. Id. at 874-75.
224. While the Court did not indicate what level of scrutiny it applied to the govern-

ment's conduct in Smith, it is clear that it explicitly refused to apply strict scrutiny. It
appears instead that the Court, sub silencio, applied a rational basis test to the action in
reversing the judgment of the Oregon Supreme Court. Certainly if the Court was apply-
ing some intermediate level of scrutiny it would have made this clear.

225. See supra notes 43-112 and accompanying text for a fuller discussion of the
centrality of a believer's avoidance of "sinful conduct."
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ject of government compulsion to engage in that conduct are undoubt-
edly a much smaller universe than those allowed under Justice
Scalia's two exceptions.

c. Anarchy would ensue from strict scrutiny because of the wide
diversity of religions in the United States

Justice Scalia explains his next prudential argument as follows:
Precisely because we are a cosmopolitan nation made up of
people of almost every conceivable religious preference ...
and precisely because we value and protect that religious di-
vergence, we cannot afford the luxury of deeming presump-
tively invalid as applied to the religious objector, every
regulation that does not protect [a state] interest of the high-
est order.22 6

To apply strict scrutiny would be to "court anarchy"2 2 7 because
many laws that might burden someone's religion in our diverse society
would not be able to meet the test of a compelling state interest. This
conclusion again rests on overstating the risks. It is true that the
United States of America has a wide diversity of religions. According
to some estimates there are at least 2,300 "religious groups" in the
United States with over 2,000 members. 2 28 However, the diversity of
our country can also be overstated, as many of those "religious groups"
are denominations with a larger unifying religious identity. Polling
data show that between 76-82% of Americans self-identify themselves
as Christians. 22 9 The next largest religious group, estimated to in-
clude 13% of the United States population, considers themselves to be
"non-religious or secular."230

After this the "Top 20 Religions in America" falls off sharply, with
the third largest group being Judaism, consisting of 1.3% of Ameri-
cans. Each of the following groups make up 0.5% of the American pop-
ulation: Muslim, Buddhist, or Agnostic. Atheists and Hindus are both
at 0.4%. Unitarians, .03%, and Wiccan/Pagan/Druids combined follow
at 0.01% of Americans. The rest of the "top 20" religious groups are so

226. Smith, 494 U.S. at 888 (quoting Braunfield, 366 U.S. 599, at 606 (1961)).
227. Smith, 494 U.S. at 888.
228. Timothy Miller, Religious Movements in the United States, available at http://

religiousmovements.lib.virginia.edu/essays/miller2003.htm (2003) (citing to J. Gordon
Melton's ENCYCLOPEDIA OF AMERICAN RELIGIONS).

229. Largest Religious Groups in the United States of America, at http://www.adher-
ents.com/rel_USA.html (citing to polls by Pew Research Council (2002), the National
Survey of Religious Identification (1990), and the American Religious Identity Survey
(2001)).

230. Id. (citing to the American Religious Identity Survey, at http://www.gc.cuny.
edu/faculty/research-briefs/aris/key-findings.htm (2001)).
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small that their numbers are not listed as a percentage of the United
States population. 23 1

It is also true that even over the widest gaps of religious diversity
there is still a rough consensus among religions on wide areas of mo-
rality and civic life, including respect for families, public order, pur-
suit of the common good. As noted above, the common elements of
morality of most religions are more remarkable than the
differences.

2 32

If the concern of the Court is to limit the possibility that claims for
religious exemptions from NLGAs will "court anarchy," the conscien-
tious objection limitation I propose seems a more sensible limit than
Smith's two exceptions. The threat of anarchy is doubtlessly greater
when one seeks the right to engage in behavior that has otherwise
been banned by the state, rather than when one seeks the right to do
nothing. Indeed, the great majority of behavior that is prohibited by
the government is subject to prohibition for the very reason that it is
harmful to public order, and such claims would be excluded from strict
scrutiny under my proposed interpretation, though not under Smith's.

Furthermore, unlike other constitutional protections, laws bur-
dening religious practice are not struck down entirely, but rather are
subject to an exemption of those who are religiously opposed. Presum-
ably the great majority of citizens would not be seeking exemptions
from laws that are passed in a republican form of government. For
instance, in the case of Yoder, Wisconsin's compulsory school attend-
ance laws were not struck down entirely, but rather, the State was
prevented from enforcing the laws against Amish claimants who ob-
jected to the law. 23 3 There is no evidence that Wisconsin subse-
quently saw a collapse in the state's educational goals in the wake of
Yoder, and in fact Wisconsin had an above-average high-school com-
pletion rate in 1999 of 90.5%, compared to an average rate of
85.5%.234 The state is among the highest in the country for profi-
ciency in reading and math. 23 5

Obviously, the state has an interest in coordinating behavior to
some extent in a large and populous nation. And some refusals to act

231. These include "Spiritualists, Native American Religion, Baha'i, New Age, Sikh-
ism, Scientology, Humanist, Deists, Taoists, and Eckankar." Id. The total number of
adherents to all of these religions together totals less than 700,000 souls.

232. See supra notes 43-112 and accompanying text.
233. Yoder, 406 U.S. at 236-37.
234. High School Completion Rates, National Center for Education Statistics, at

http://nces.ed.gov/pubs200l/dropout/HighSchoolRates5.asp (1999).
235. Measuring Up 2002 gave the State of Wisconsin an A- for its educational prepa-

ration of students. Measuring Up 2002: The State by State Report Card for Higher Edu-
cation, The National Center for Public Policy and Higher Education, at httpJ/measuring
up.highereducation.org/stateglance.cfin?myyear=2002&stateName=Wisconsin.
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might indeed present a threat to the public, as can be imagined if a
religious group refused to be inoculated against a virulent disease. In
those cases, the State will easily be able to demonstrate a compelling
interest and narrow tailoring. But the fact that one can imagine some
instances when the right to conscientiously object should not be
granted does not support the conclusion that one should never be enti-
tled to seek an exemption when conscientious objection presents no
such threat.

Furthermore, our country has shown great resilience in the face of
great diversity with regard to morally shocking constitutionally-pro-
tected behavior, although some have argued against protection on the
grounds that anarchy would result. Had the Court listened to such
fears, it is unlikely that it would have protected such behavior as flag
burning, the advocacy of violence to attain political goals, nude danc-
ing, computer-generated child pornography, or cross burnings as pro-
tected free speech categories. Compared to the anarchic risks of such
behavior, those seeking to be free of government pressure to engage in
conduct deemed sinful by their religions seem rather tame.

Concrete evidence of the ability of our country to withstand any
threat of anarchy from the practice of protecting religious objectors
comes from the thirty-year history of the Court's modern Free Exer-
cise Clause, and from the much longer history of peaceful social order
that has persisted in the face of thousands of statutory religious ex-
emptions, discussed infra, from NLGAs. 236

d. The Court risks "watering down" its strict scrutiny standard in
order to reject most religious exemptions from NLGAs

Justice Scalia suggests that the use of Strict Scrutiny in free exer-
cise exemption cases poses a threat to the coherence of the Court's use
of that doctrine to protect other constitutional rights: "[Ihf 'compelling
interest' really means what it says (and watering it down here would
subvert its rigor in the other fields where it is applied), many laws will
not meet the test."2 3 7 While the Court may have struck a "sensible
balance" between the burdens on religion and the needs of the state in
the cases since Sherbert, Justice Scalia asserts that the only way the
Court did so is because it rejected the great majority of claims for re-
ligious exemptions. 2 38 Thus, he again suggests that the Court has not
really applied strict scrutiny because most of the free exercise chal-
lenges have failed.

236. See infra Section III.A.-C.
237. Smith, 494 U.S. at 888.
238. Id. at 889 n.5.

[Vol. 39



LESSONS FROM PHARAOH

Many legal critics have wondered about the significance of the
fact that most religious free exercise claims did fail in court, even
when the Court applied strict scrutiny under Sherbert-Yoder. Does
this win-loss rate suggest that the Court is either (1) not really apply-
ing strict scrutiny to the laws, and thus giving poor guidance to claim-
ants and the lower courts, or (2) permitting less than compelling state
interests to overcome religious objections in order to avoid the chaos
that Justice Scalia warns would occur if the Court applied the "real
test?"

2 3 9

In other areas where strict scrutiny is applied, most claims of
"compelling state interest" are rejected when a law burdens a consti-
tutional right. For instance, the Court has rarely found a state inter-
est to be sufficiently compelling to permit the State to use "suspect
classifications" such as race or ethnicity as grounds for treating citi-
zens differently. The Court has suggested that there is no state inter-
est, no matter how compelling, that would suffice to justify the
imposition of an "undue burden" on a woman's ability to get an abor-
tion,240 including even a partial-birth abortion.2 4 1 Compared to these
areas of constitutional law, it does appear that the compelling interest
test was considerably less stringent in the free exercise cases.

However, the fact that many free exercise exemption cases failed
does not necessarily show that the compelling interest test is being
watered down. As Justice Scalia notes, the Court had permitted chal-
lenges to virtually any law as burdening free exercise rights, unlike
the more focused uses of strict scrutiny in the abortion or equal protec-
tion claims that apply to a much more limited set of laws. Attorneys
are clever enough to raise such challenges even when there is little

239. Similarly, Philip Hamburger has argued that it is the expansion of the scope of
religious exercise to include conduct instead of simply belief and worship that led to the
Court's practice of balancing interests instead of absolutely protecting the core elements
of religious liberty from government intrusion. Because the Sherbert-Yoder doctrine ap-
peared to make it possible to sue for exemptions from all kinds of laws, the Court em-
ployed a balancing test to prevent the right to free exercise from trumping all other
interests, according to Hamburger. The Court's use of strict scrutiny has the effect of
making the right to free exercise contingent upon government interests, instead of being
an inalienable individual right. Hamburger suggests that if the Court would only limit
the right to the core of protecting belief and worship, including the right to be free of
government disabilities on account of religion, the Court could dispense with balancing
tests, reestablishing free exercise as a strong and inalienable right. Philip Hamburger,
More is Less, 90 VA. L. REV. 835 (2004). However, there is no reason why the Court
could not develop a graduated set of tools with which to analyze state incursions upon
free exercise rights as it does in its free speech doctrine, with more protection the closer
one comes to the core of free speech rights.

240. Planned Parenthood v. Casey, 505 U.S. 833, 877 (1992). Any "undue burden" is
apparently unconstitutional per se, meaning that no state interest, no matter how com-
pelling, can justify the burden: "In our considered judgment, an undue burden is an
unconstitutional burden." Id.

241. Stenberg v. Carhart, 530 U.S. 914 (2000).

20061



CREIGHTON LAW REVIEW

doubt that the claim will fail, either because the law does not in fact
burden the religious practice of the believer or because there really is
a compelling need for the law. As Justice O'Connor remarked in re-
jecting Smith's reasoning, "it is surely unusual to judge the vitality of
a constitutional doctrine by looking to the win-loss record of the plain-
tiffs who happen to come before US."

2 4 2

Furthermore, many unsuccessful free exercise cases present the
more problematic "civil disobedience" claims rather than the "consci-
entious objection" rights that I believe are closer to the core of free
exercise and therefore deserving of heightened protection. Courts are
going to have a very easy time finding that the state has a compelling
interest in border control against those who assert a free exercise
right to smuggle aliens in the Sanctuary movement 2 43 or protecting
military bases and nuclear weapons from damage against those who
assert a divine command to beat swords into plowshares. 24 4

Therefore, if my view is correct, the fact that "most claims lost"
does not indicate that strict scrutiny is being watered down, but
rather that the courts have implicitly found that strict scrutiny should
not be applied to civil disobedience exemption claims. This view is
reinforced by a statistical analysis demonstrating that (1) the majority
of claims over a thirty-year period involved civil disobedience claims,
(2) such civil disobedience claims were overwhelmingly unsuccessful,
and (3) conscientious objection exemption claims were four times more
likely to be successful than civil disobedience claims.

A review of ninety-eight free exercise exemption cases in federal
courts between Sherbert and Smith shows that the success rate over-
all was rather low - about 26% of all such cases ended with the claim-
ant receiving an exemption. 2 45 However, when one segregates the
claims based on whether they involve a "conscientious objection" claim
or a "civil disobedience" claim, the picture changes dramatically. 2 46

242. Smith, 494 U.S. at 897 (O'Connor, J., dissenting).
243. E.g., United States v. Aguilar, 883 F.2d 662 (9th Cir. 1989), cert. denied, 111 S.

Ct. 751 (1991).
244. E.g., United States v. Allen, 760 F.2d 447 (2d Cir. 1985).
245. The ninety-eight cases include only reported opinions. I excluded cases in

which the last reported opinion included a remand for further proceedings, cases in
which it was unclear whether the opinion rested on free exercise principles or upon
some other basis, and cases in which the real issue was not free exercise of religion even
though the parties mentioned such a claim in their pleadings. I omitted about fifteen
cases in which a party was challenging excessive governmental entanglement in rela-
tion to such things as various reporting regulations, National Labor Relations Board
jurisdiction over a hospital, or the breadth of the ministerial exemption from Title VII.
None of these claims argued that the government action threatened the free exercise of
a religion.

246. The great majority of cases were easy to classify based on whether the State
was requiring affirmative conduct to which a religious believer objected, or whether the
religious believer was seeking to do an overt action that was being burdened or banned
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Forty-five percent of the conscientious objection claims were success-
ful, 2 4 7 compared to only 12.5% of those seeking a civil disobedience
claim. 248 The overall loss rate of free exercise cases was skewed

by the State. A very few were more difficult to categorize, including a few involving a
state ban on various kinds of discrimination. Courts adopting my thesis could view
claims against such state laws as either civil disobedience or conscientious objection
claims. I categorized them as the latter.

247. NINETEEN CONSCIENTIOUS OBJECTION WINNERS: Sherbert v. Verner, 374 U.S. 398
(1963); Sheldon v. Fannin, 221 F. Supp. 766 (D. Ariz. 1963); United States v. Seeger,
380 U.S. 163 (1965); Welsh v. United States, 398 U.S. 333 (1970); In re Weitzman, 426
F.2d 439 (8th Cir. 1970); Spence v. Bailey, 465 F.2d 797 (6th Cir. 1972); Anderson v.
Laird, 466 F.2d 283 (D.C. Cir. 1972); Wisconsin v. Yoder, 406 U.S. 205 (1972); Lincoln v.
True, 408 F. Supp. 22 (W.D. Ky. 1975); Stevens v. Berger, 48 F. Supp. 687 (E.D.N.Y.
1975); Suinach v. Pesquera De Busquets, 604 F.2d 73 (1st Cir. 1979); Niederhuber v.
Camden County Vocational & Technical Sch. Dist. Bd. of Educ., 495 F. Supp. 273
(D.N.J. 1980); Church of God v. Amarillo Indep. Sch. Dist., 511 F. Supp. 613 (N.D. Tex.
1981); Thomas v. Review Bd. of Ind. Employment Sec. Div., 450 U.S. 707 (1981); Weaver
v. Jago, 675 F.2d 116 (6th Cir. 1982); Gallahan v. Hollyfield, 670 F.2d 1345 (4th Cir.
1982); Quaring v. Peterson, 728 F.2d 1121 (8th Cir. 1984), affd sub nom., Jensen v.
Quaring, 472 U.S. 478 (1985); Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136
(1987); Frazee v. Ill. Dep't of Employment Sec., 489 U.S. 829 (1989). TwENTY-THREE
CONSCIENTIOUS OBJECTION LOSERS: Gray v. Gulf, Mobile & Ohio R.R. Co., 429 F.2d 1064
(5th Cir. 1970); United States v. Berrier, 434 F.2d 572 (4th Cir. 1970); Brooks v. Wain-
wright, 428 F.2d 652 (5th Cir. 1970); Gillette v. United States, 401 U.S. 437 (1971);
Linscott v. Millers Falls Co., 440 F.2d 14 (1st Cir. 1971); United States v. Wilson, 440
F.2d 382 (8th Cir. 1971); Johnson v. Robinson, 415 U.S. 361 (1974); United States v.
Lee, 455 U.S. 252 (1982); Jernigan v. State, 412 So. 2d 1242 (Ala. 1982); Madyun v.
Franzen, 704 F.2d 954 (7th Cir. 1982), cert. denied, 464 U.S. 996 (1983); Bob Jones
Univ. v. United States, 461 U.S. 574 (1983); Dreibelbis v. Marks, 742 F.2d 792 (3d Cir.
1984); Alexander v. Trs. of Boston Univ., 766 F.2d 630 (1st Cir. 1985); McKee v. United
States, 781 F.2d 1043 (4th Cir. 1985), cert. denied, 477 U.S. 905 (1986); Nelson v. United
States, 796 F.2d 164 (6th Cir. 1986); Bowen v. Roy, 476 U.S. 693 (1986); Mozert v. Haw-
kins County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987), cert. denied, 484 U.S. 1066
(1988); Rushton v. Neb. Pub. Power Dist., 844 F.2d 562 (8th Cir. 1988); Pollock v. Mar-
shall, 845 F.2d 656 (6th Cir. 1988); In re Grand Jury Proceedings of Doe, 842 F.2d 244
(10th Cir. 1987), cert. denied, 488 U.S. 894 (1988); United States v. Slabaugh, 852 F.2d
1081 (8th Cir. 1988), cert. denied, 488 U.S. 1032 (1989); Fromer v. Scully, 874 F.2d 69
(2d Cir. 1989).

248. SEVEN CIVIL DISOBEDIENCE WINNERS: Kirkley v. Maryland, 381 F. Supp. 327 (D.
Md. 1974); United States v. Kahane, 396 F. Supp. 687 (E.D.N.Y. 1975); Edwards v. Md.
State Fair & Agric. Soc'y, 628 F.2d 282 (4th Cir. 1980); Int'l Soc'y for Krishna Conscious-
ness, Inc. v. Barber, 650 F.2d 430 (2d Cir. 1981); Barrett v. Virginia, 689 F.2d 498 (4th
Cir. 1982); McCurry v. Tesch, 738 F.2d 271 (8th Cir. 1984), cert. denied, 469 U.S. 1211
(1985); Islamic Ctr. of Miss., Inc. v. City of Starkville, 840 F.2d 293 (5th Cir. 1988).
FORTY-NINE CIVIL DISOBEDIENCE LOSERS: Stein v. Oshinsky, 348 F.2d 999 (2d Cir. 1965);
Leary v. United States, 383 F.2d 851 (5th Cir. 1967); Gittlemacker v. Prasse, 428 F.2d 1
(3d Cir. 1970); Sharp v. Sigler, 408 F.2d 966 (8th Cir. 1970); Struck v. Sec'y of Def., 460
F.2d 1372 (9th Cir. 1971); Wilson v. Prasse, 463 F.2d 109 (3d Cir. 1972); Jackson v.
California, 460 F.2d 282 (9th Cir. 1972); Kantor v. Dunn, 17 Fair Empl. Prac. Cas.
(BNA) 657 (W.D. Tenn. 1976); Badoni v. Higginson, 638 F.2d 172 (10th Cir. 1980), cert.
denied, 452 U.S. 954 (1981); Sherwood v. Brown, 619 F.2d 47 (9th Cir. 1979), cert. de-
nied, 449 U.S. 919 (1980); St. Claire v. Cuyler, 634 F.2d 109 (3d Cir. 1980); Sequoyah v.
Tenn. Valley Auth., 620 F.2d 1159 (6th Cir. 1980); Walsh v. La. High Sch. Athletic
Ass'n, 616 F.2d 152 (5th Cir. 1980), cert. denied, 449 U.S. 1124 (1981); Brandon v. Bd. of
Educ., 635 F.2d 971 (2d Cir. 1980), cert. denied, 454 U.S. 1123 (1981); Windsor Park
Baptist Church, Inc. v. Ark. Activities Ass'n, 658 F.2d 618 (8th Cir. 1981); Africa v.
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downward because the majority of cases (57%) were the less successful
civil disobedience claims.

The bias in favor of conscientious objection rights is even more
pronounced when one considers that many of the most contentious is-
sues involving state-mandated behavior already include statutory ex-
clusions for those with religious objections. 249 Presumably, in the
absence of such statutes, even more successful claims would have been
brought in federal courts. Limiting strict scrutiny to cases in which
state mandates require sinful behavior would also ensure that the
courts would not be over-burdened by an onslaught of challenges to
state laws. Only forty-two such cases were brought between 1963 and
1990. However, because of the centrality of avoiding sinful behavior
to religious practice, such cases preserved an important free exercise
right in the 45% of those cases that won.

Pennsylvania, 662 F.2d 1025 (3d Cir. 1981), cert. denied, 456 U.S. 908 (1982); Wilson v.
Block, 708 F.2d 735 (D.C. Cir. 1982), cert. denied, 464 U.S. 956 (1983); Rogers v. Scurr,
676 F.2d 1211 (8th Cir. 1982); United States v. Dickens, 695 F.2d 765 (3d Cir. 1982),
cert. denied, 460 U.S. 1092 (1983); Menora v. Ill. High Sch. Ass'n, 683 F.2d 1030 (7th
Cir. 1982), cert. denied, 459 U.S. 1156 (1983); United States v. Middleton, 690 F.2d 820
(11th Cir. 1982), cert. denied, 460 U.S. 1051 (1983); Lakewood Ohio Congregation of
Jehovah's Witnesses, Inc. v. Lakewood, 699 F.2d 303 (6th Cir. 1982), cert. denied, 464
U.S. 815 (1983); Grosz v. City of Miami Beach, 721 F.2d 729 (11th Cir. 1983), cert. de-
nied, 469 U.S. 827 (1984); Scott v. Rosenberg, 702 F.2d 1263 (9th Cir. 1983), cert. de-
nied, 465 U.S. 1078 (1984); United States v. Moon, 718 F.2d 1210 (2d Cir. 1983), cert.
denied, 466 U.S. 971 (1984); Pinsker v. Joint Dist. Number 28J of Adams and Arapahoe
Counties, 735 F.2d 388 (10th Cir. 1984); Hershinow v. Bonamarte, 735 F.2d 264 (7th
Cir. 1984); United States v. Rush, 738 F.2d 497 (1st Cir. 1984), cert. denied, 470 U.S.
1004 (1985); Grove v. Mead Sch. Dist., 753 F.2d 1528 (9th Cir. 1984), cert. denied, 474
U.S. 826 (1985); Potter v. Murray City, 760 F.2d 1065 (10th Cir. 1984), cert. denied, 474
U.S. 849 (1985); United States v. Allen, 760 F.2d 447 (2d Cir. 1985); United States v.
Merkt, 794 F.2d 950 (5th Cir. 1986), cert. denied, 480 U.S. 946 (1987); Azeez v. Fairman,
795 F.2d 1296 (7th Cir. 1986); Goldman v. Weinberger, 475 U.S. 503 (1986); Phan v.
Virginia, 806 F.2d 516 (4th Cir. 1986); Allen v. Tombs, 827 F.2d 563 (9th Cir. 1987);
Graham v. Comm'r, 822 F.2d 844 (9th Cir. 1987); Griffin High Sch. v. Ill. High Sch.
Ass'n, 822 F.2d 671 (7th Cir. 1987); Martinelli v. Dugger, 817 F.2d 1499 (11th Cir.
1987), cert. denied, 484 U.S. 1012 (1988); Lyng v. Northwest Indian Cemetery Protective
Ass'n, 485 U.S. 439 (1988); Smith v. Bd. of Educ., 844 F.2d 90 (2d Cir. 1988); Hernandez
v. Comm'r, 819 F.2d 1212 (1st Cir. 1987), affd, 490 U.S. 680 (1989); Austin v. Ber-
ryman, 878 F.2d 786 (4th Cir. 1988), cert. denied, 493 U.S. 941 (1989); E.E.O.C. v.
Townley Eng'g & Mfg. Co., 859 F.2d 610 (9th Cir. 1988), cert. denied, 489 U.S. 1077
(1989); United States v. Means, 858 F.2d 404 (8th Cir. 1988), cert. denied, 492 U.S. 910
(1989); Messiah Baptist Church v. County of Jefferson, 859 F.2d 820 (10th Cir. 1988),
cert. denied, 490 U.S. 1005 (1989); In re The Bible Speaks, 869 F.2d 628 (1st Cir. 1989),
cert. denied, 493 U.S. 816 (1989); Olsen v. Drug Enforcement Admin., 878 F.2d 1458
(D.C. Cir. 1989), cert. denied, 495 U.S. 906 (1990); United States v. Aguilar, 883 F.2d
662 (9th Cir. 1989).

249. See infra notes 265-333 and accompanying text for a discussion of statutory
exemptions.
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e. The "parade of horribles" that will result from strict scrutiny

Finally, Justice Scalia cites to a string of cases, in which religious
free exercise claimants sought exemptions from various laws, as evi-
dence that it is simply unworkable for the judicial system to entertain
such cases.2 50 His point here is to show that challenges to NLGAs
implicate all categories of laws from the most important to the most
mundane, from homicide laws to traffic regulations. The courts would
be flooded with such claims and forced to grant exemptions to hun-
dreds of laws if strict scrutiny were the standard for determining free
exercise claims.

Of the cases he cites as examples of such horrible results, three
are claims that failed to win exemptions for conscientious objection to
state mandates (1) to military service for those objecting to unjust
wars,2 5 1 (2) requiring payment of social security taxes by an Amish
employer who believes in "caring for our own elderly,"2 52 (3) against
parents whose children were taken away by the State because they
refused to have them vaccinated on religious grounds. 25 3 The Court
also cited to a fourth case that did not involve a free exercise claim,
but which involved a manslaughter conviction of parents who relied
on prayer to heal a child who died.2 5 4

Most of the remaining cases cited in Scalia's "parade of horribles"
are failed claims for civil disobedience exemptions seeking the right to
(1) use marijuana for religious reasons, 2 55 (2) walk on sidewalks and
stand in groups of five around a city to hand out religious literature
without a parade permit,2 56 (3) violate child labor laws by using chil-
dren to hand out religious literature on the streets,25 7 (4) disobey
animal cruelty laws designed to prevent religious animal sacrifice
(though the Supreme Court later vindicated the rights of these plain-
tiffs), 2 58 (5) engage in religiously motivated snake handling,2 59 and (6)

250. Smith, 494 U.S. at 888-89.
251. Gillette v. United States, 401 U.S. 437 (1971).
252. United States v. Lee, 455 U.S. 252 (1982).
253. Cude v. State, 377 S.W.2d 816 (Ark. 1964).
254. Funkhouser v. State, 763 P.2d 695 (Okla. Crim. App. 1988). It is misleading for

Scalia to cite to this case since the claimants did not raise a free exercise challenge.
Instead, the defendants challenged the application of statutory defenses, provided by
the Oklahoma legislature, to parents who rely upon faith healing rather than secular
medicine.

255. Olsen v. Drug Enforcement Admin., 878 F.2d 1458 (D.C. Cir. 1989).
256. Cox v. New Hampshire, 312 U.S. 569 (1941).
257. Prince v. Massachusetts, 321 U.S. 158 (1944).
258. Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 723 F. Supp. 1467 (S.D.

Fla. 1989).
259. State v. Massey, 51 S.E.2d 179 (N.C. 1949).
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engage in religiously motivated "gleaning of firewood" from national
forests without filling in an application and paying a nominal fee. 26 0

Two other cases cited by Scalia are harder to classify between
these two categories. One case, Tony and Susan Alamo Foundation v.
Secretary of Labor,2 6 1 sought an exemption from the application of
Fair Labor Standards to those engaged in religiously-motivated en-
deavors. 26 2 However, there was no logical basis for claiming an objec-
tion on religious grounds to the minimum wage payments, as they
claimed that their "associates" received more than the minimum wage
already.

Secondly, it is analytically difficult to sort out whether a claim for
an exemption from "anti-discrimination" laws involves conscientious
objection or civil disobedience to laws. Therefore, it is unclear how to
categorize the case of Bob Jones University v. United States,2 63 in
which the claimants were denied 501(c)(3) tax exempt status because
the college forbade interracial dating.264 Arguably, such claims are
prohibitions of a particular kind of conduct (The government says,
"you shall not discriminate."), in which case an exemption claim would
be a "civil disobedience" claim. On the other hand, one could also
claim that the religious believer seeks to be free of government coer-
cion to participate in or endorse certain kinds of behavior, which
would involve a "conscientious objection" claim for an exemption.
Such a designation would still permit enforcement of laws against ra-
cial discrimination, as the government has a compelling interest in
this area. If the Court adopted my approach it would have to lay down
a rule governing non-compliance with anti-discrimination laws.

Because only about a 43% of all exemption claims brought be-
tween 1963 and 1990 involved a conscientious objection exemption

260. United States v. Little, 638 F. Supp. 337 (D. Mont. 1986).
261. 471 U.S. 290 (1985).
262. Tony and Susan Alamo Found. v. Sec'y of Labor, 471 U.S. 290 (1985). In this

case, a religious organization used rehabilitated drug users and criminals to work as
"volunteers" in various money-making enterprises supporting the organization. In ex-
change, the volunteers received room and board, but no cash wages. The Court found
that there was no religious burden to either the employer or employees from the appli-
cation of minimum wage laws, which permit such in-kind compensation, since the em-
ployees were already allegedly receiving more than minimum wage. Alamo
Foundation, 471 U.S. at 304. Also, any cash wages that might be paid out could be
contributed back to the religious organization, if the employees wished. It does not ap-
pear from the opinion that the employer or employees had a religious objection to a
minimum wage as such-on an in-kind basis-but rather that they objected to the regu-
latory oversight and entanglement with the government. Id. at 305. They did not claim
that it is sinful for them to comply with minimum wage and reporting laws. Rather
they simply did not want the government "meddling" in their affairs. In short, as the
Court found, there was no real claim that the law was infringing on free exercise.

263. 461 U.S. 574 (1983).
264. Bob Jones Univ. v. United States, 461 U.S. 574 (1983).
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claim, it is also clear that such a limitation on strict scrutiny would
result in far fewer cases in which courts were required to subject laws
to strict scrutiny and would also result in fewer potential social dis-
ruptions from the use of heightened review.

E. CONSCIENTIOUS OBJECTION FROM SINFUL CONDUCT SHOULD BE
RECOGNIZED As AN ASPECT OF FREE EXERCISE

PROTECTIONS

In sum, the conscientious objection limitation I propose is the
proper reading of the thirty years of Supreme Court precedent grant-
ing free exercise exemptions, and it is a prudential and easily manage-
able standard for protecting a vitally important aspect of religious
liberty. To further demonstrate the importance of this constitutional
protection, I shall next briefly survey some of the problems with ex-
isting statutory protections of religious conscientious objection rights
and point to some of the campaigns that threaten to deny this relig-
ious liberty to believers.

IV. FREE EXERCISE THREATS AND STATUTORY
PROTECTIONS

In this section I will set out a brief overview of statutory protec-
tions for religious objectors to state mandates, then point to some of
the limitations of those statutes that endanger religious liberty, and
finally survey some of the campaigns by activists who are seeking to
limit or eliminate statutory conscience protections for religious objec-
tors. Here, I hope to demonstrate that one of the reasons why the
Supreme Court's free exercise doctrine is so weak with respect to this
important aspect of religious liberty is because statutes have, until
recently, largely masked the constitutional dimensions of the ques-
tion. It is very likely that the combination of weak statutory protec-
tions, the multiplicity of ethically problematic bioethical practices,
and political campaigns by those opposed to conscience protections
will soon result in cases squarely raising the issue of the proper scope
of free exercise protections for those with religious objections to state
mandates.

If it is true, as I have argued, that the right of religious objectors
to an exemption from sinful state mandates is at the core of free exer-
cise protections, it is fair to ask why there is such a paucity of Su-
preme Court precedent on the question. While it is true that all of the
Supreme Court cases granting exemptions to religious believers have
involved conscientious objections to state pressure to sin (by denying
benefits) or a state mandate to sin (compulsory education), this prece-
dent is rather weak gruel compared to the society-altering effect of

20061 623
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some of the Court's more sensational cases, such as Brown v. Board of
Education or Roe v. Wade.

My answer is two-fold. First, American legal tradition empha-
sizes negative liberty rights, the right to be free from government in-
terventions. This American preference for negative rights against
government intrusion was most famously summed up by Justice
Brandeis as the "right to be let alone - the most comprehensive of
rights, and the right most valued by civilized men."26 5 That tradition
has tended to minimize, at least until recently, the passage of laws
that regulate or mandate behavior of individuals by the government.
It is rare in American law in general to require affirmative conduct or
to predicate civil or criminal liability on an omission to act. Given this
tendency, it has been relatively rare that a state mandate has created
a crisis of conscience for religious believers.

Secondly, when government does create mandates that are op-
posed by religious believers, the legislature will often include statu-
tory exemptions for those with religious objections. Because the
Supreme Court did not consider free exercise challenges to state laws
before 1940, these statutory exemptions were the primary avenue of
protecting religious liberty for the first 150 years of America's history.
These statutory exemptions have had the effect of removing the clear-
est cases illustrating the importance of religious conscientious objec-
tion from review by the Supreme Court, and thus have masked the
importance of this protection to the free exercise of religion.

In Smith, Justice Scalia argued that those who could no longer
seek judicial exemptions from NLGAs burdening their religion should
expect to be vindicated in the legislature because we are a nation that
values religious liberty:

Just as a society that believes in the negative protection ac-
corded to the press by the First Amendment is likely to enact
laws that affirmatively foster the dissemination of the
printed word, so also a society that believes in the negative
protection accorded to religious belief can be expected to be
solicitous of that value in its legislation as well.2 6 6

One problem with this argument is that it neglects an obvious cause of
legislative solicitude toward constitutionally protected areas: legisla-
tures may be encouraged to enact laws protective of the press because
they believe that such protections are required by the Constitution.
This would be true even before incorporation of the Bill of Rights
against the states, as legislators have an incentive to act in accord

265. Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
266. Employment Div. v. Smith, 494 U.S. 870, 890 (1990).
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with the norms embodied in the Constitution even when the Supreme
Court does not enforce those rights.

When the Court makes it clear, on the other hand, that the Con-
stitution does not require such protections, those lobbying for such
bills have lost an important bargaining chip. For instance, pre-Smith,
religious organizations could argue for a legislative exemption by
pointing to Supreme Court precedent suggesting that such exemp-
tions were required. Rather than risk a court case, legislatures had an
additional reason to offer legislative accommodations.

Post-Smith, that argument bears no weight. It may be fair to as-
sume, as Justice Scalia suggests, that legislatures will continue to
craft exemptions even for minority religions when a law's incidental
religious burden was inadvertent. However, as detailed infra, there is
mounting evidence to suggest that activist groups and legislatures are
seeking to pass NLGAs with the specific goal of ensuring that reli-
gions that cannot comply must either alter the nature of their activi-
ties or leave the field entirely. 267 When these efforts succeed, it is all
but certain that the resulting clash with religious believers will gener-
ate cases that will offer the Court an opportunity to correct Smith's
mistaken departure from precedent and to reintroduce a coherent doc-
trine protecting the conscientious objection rights of religious
believers.

A. STATUTORY EXEMPTIONS - INSULATING STRONG RELIGIOUS

CONSCIENTIOUS OBJECTION CASES FROM SUPREME COURT

REVIEW

As noted above, American cultural and legal traditions have until
recently tended to keep state mandates on individuals to a minimum.
In those relatively rare cases when a state mandate may create a con-
flict for religious believers, the legislative branch often creates an ex-
emption for those who may have a religious objection. A 1992 survey
of legislation estimated that there were over 2000 statutory exemp-

267. For example, the California legislature included an extremely narrow religious
organization exemption to its requirement that employers include contraceptives in
their prescription drug coverage, which covers only those organizations that have as
their main mission the inculcation of religion, that mostly employ and serve members of
the religion, and that receive their funding from members. CAL. INS. CODE § 10123.196
(Deering 2005). Such a narrow exemption has the effect of pressuring those organiza-
tions seeking to invoke this exemption to withdraw from the larger society in order to
qualify or to sacrifice their prescription drug plans for their employees. Either course of
conduct has the effect of marginalizing the activities of religious organizations, by re-
quiring them to abandon various activities, or to give up a benefit that is important in
their competition for employees.
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tions for religious believers in the state and federal codes. 268 The
United States Code includes dozens of religious exemptions from fed-
eral laws, including taxation requirements, copyright laws, anti-dis-
crimination laws, military dress codes, and food inspection laws. 2 6 9

State laws provide a wide panoply of religious exemptions from vari-
ous state laws, including vaccination requirements, anti-discrimina-
tion laws, the priest-penitent testimonial privilege, the right to opt out
of various classes in public schools, militia duty, state taxation exemp-
tions, and exemptions from various health mandates. 2 70 Also, both
federal and state statutes offer conscience protections to at least some
health care workers who cannot participate in some procedures.

Statutory exemptions have provided vitally important religious
liberty protections in the United States from the beginning. From the
founding of the republic until 1940, when the Court began enforcing
the Free Exercise Clause against the states, the Supreme Court had
virtually no role to play in protecting the free exercise rights of indi-
viduals.2 7 1 During that period, and up until today, federal and state
statutory exemptions have been the predominate mode of such protec-
tions. Indeed, statutory protections remained the primary source of
free exercise protection even during the thirty-year period from Sher-
bert to Smith, during which the Supreme Court interpreted the Con-
stitution to provide at least some relief from laws pressuring believers
into sinful conduct.

Probably the most prominent instance of statutory protections for
religious believers is the practice of granting exemptions from
mandatory military service when a religion forbids taking up arms.
The right to conscientiously object to bearing arms was present in
state statutes and constitutions from the time of the founding. 2 72 It

was not until the Civil War that the federal government employed a
draft to raise an army, and from that time forward there has always
been a statutory exemption to those with religious scruples against
fighting in wars. 2 73 Such exemptions, even when the nation has faced
crises that threaten national security, are a testament to the depth of
our historical commitment to the protection of religious conscience.

That same concern is reflected in statutory protections for health
care workers who may be faced with pressure to perform procedures

268. For a summary of such laws and citations, see James E. Ryan, Smith and the
Religious Freedom Restoration Act: An Iconoclastic Assessment, 78 VA. L. REV. 1407,
1445-50 (1992).

269. For a summary of such laws and citations, see Ryan, 78 VA. L. REV at 1446.
270. Id. at 1445-50.
271. See generally, Louis Fisher, Nonjudicial Safeguards for Religious Liberty, 70 U.

CIN. L. REV. 31 (2001).
272. Fisher, 70 U. CIN. L. REV. at 49-51.
273. See id. at 51-59.
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that are forbidden as sinful by certain religions. The United States
Code and the States began adopting such statutory protections in re-
sponse to Roe v. Wade.2 74 Following the Supreme Court's decision le-
galizing abortion, members of Congress became concerned that the
court system would seek to require religiously-affiliated hospitals to
perform abortions. This threat became all the more concrete in light
of a preliminary injunction issued in Taylor v. St. Vincent's Hospi-
tal,2 7 5 requiring a Catholic hospital to sterilize a patient in contraven-
tion of Catholic moral teaching.27 6 The Montana District Court
predicated its decision on the fact that St. Vincent's hospital had re-
ceived government funds for remodeling and construction. 27 7 There-
fore, St. Vincent's was deemed to be a state actor, and its refusal to
sterilize the patient was held to be a denial of constitutional rights
under color of state law. 2 78

In response to the preliminary injunction issued in Taylor v. St.
Vincent's and the Supreme Court's Roe v. Wade decision, Senator
Frank Church introduced a bill providing that receipt of public funds
under certain federal programs would not satisfy "state action" re-
quirements to permit a court to require a hospital to provide abortions
or sterilizations in conflict with their religious convictions.2 79 In an
appeal from the district court's denial of relief in Taylor v. St. Vin-
cent's,28 0 the Ninth Circuit affirmed the district court's conclusion
that the Church Amendment deprived the courts of the power to order
St. Vincent's hospitals to perform sterilizations. The Ninth Circuit in
a related case held that Congress "quite properly sought to protect the
freedom of religion of those with moral or religious scruples against
sterilizations and abortions" by passing the Church Amendment. 28 1

274. 410 U.S. 113 (1973).
275. 369 F. Supp. 948 (D. Mont. 1973).
276. For an overview of the case, see Taylor v. St. Vincent's Hosp., 369 F. Supp. 948,

950-51 (D. Mont. 1973), explaining that the Federal Church Amendment required the
court to dissolve the preliminary injunction it granted in 1972.

277. Taylor, 369 F. Supp. at 950-51.
278. Id. at 950-51.
279. The Health Programs Extension Act of 1973, Title IV, Section 401 provided the

following:
(b) The receipt of any grant, contract, loan or loan guarantee under the Public
Health Service Act, the Community Mental Health Centers Act, or the Devel-
opmental Disabilities Services and Facilities Construction Act does not author-
ize any court or any public official or other public authority to require ...

(2) such entity to -
(A) make its facilities available for the performance of any sterilization

procedure or abortion if the performance of such procedure or abortion in such
facilities is prohibited by the entity on the basis of religious beliefs or moral
convictions.

Health Programs Extension Act of 1973, Pub. L. No. 93-45, § 401(b), 87 Stat. 91, 95.
280. 523 F.2d 75 (9th Cir. 1975).
281. Chrisman v. Sisters of St. Joseph of Peace, 506 F.2d 308, 312 (9th Cir. 1974).
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The legislative history to the Church Amendment, section 401(b),
makes it clear that members of Congress viewed the statute as neces-
sary to defend the free exercise of religion. Senator Church explained
the need for the law:

Nothing is more fundamental to our national birthright than
freedom of religion. Religious belief must remain above the
reach of secular authority. A Federal district court in Mon-
tana . . . has issued a temporary injunction compelling a
Catholic hospital, contrary to Catholic beliefs, to allow its fa-
cilities to be used for a sterilization operation ... Given the
injunction... together with the possible administrative rami-
fication of the Supreme Court decision on abortions, it should
be evident that a provision needs to be written into the law to
fortify freedom of religion .... 282

Senator Edward Kennedy also supported the Church Amend-
ment, although he also believed that the Constitution would provide
an exemption from any state requirement to violate one's religious
convictions:

Congress has the authority under the Constitution to ex-
empt individuals from any requirement that they perform
medical procedures that are objectionable to their religious
convictions. Indeed, in many cases, the Constitution itself is
sufficient to grant an exemption to protect persons from offi-
cial acts that infringe on their free exercise of religion. 2 s 3

The States followed the lead of Congress, with the great majority
adopting health care right of conscience protections in the wake of Roe
v. Wade. The Supreme Court, in striking down most of Georgia's abor-
tion laws in the companion case to Roe, left in place a state law provid-
ing that no one would be required to perform an abortion and that
hospitals that objected would not be required to perform the proce-
dure.28 4 In upholding Georgia's conscience clause, while striking
down its other rules governing abortions, the Court noted, "These pro-
visions obviously are in the statute to afford appropriate protection to
the individual and to the denominational hospital."28 5 Congress has
taken action several times since 1973 to extend conscience protection
in the wake of efforts to require health care providers to violate their
religious views.286

282. 119 CONG. REC. 9595 (1973).
283. 119 CONG. REC. 9602 (1973).
284. Doe v. Bolton, 410 U.S. 179 (1973).
285. Doe, 410 U.S. at 197-98.
286. See Current Federal Laws Protecting Conscience Rights, U.S. Conference of

Catholic Bishops, Pro-Life Activities, available at http://www.usccb.org/prolife/issues/
abortion/fedlawsconscienerghts.htm.
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B. MANDATES THREATENING RELIGIOUS FREE EXERCISE RIGHTS

In contrast to the strong history of granting exemptions to relig-
ious conscientious objectors, there is evidence of an emerging trend
toward using NLGAs to coerce religious organizations to abandon
their doctrines. This practice is explicitly drawn out in the legislative
battle in California to impose contraceptive insurance coverage on
Catholic organizations as detailed in Catholic Charities legal briefs to
the Courts. In the legislative battle to impose the mandate, the legis-
lative record "include[d] a 1999 study by a respected national consult-
ing firm, PricewatterhouseCoopers, LLP, finding that '[cloverage of
reversible forms of contraception is available to approximately 90% of
insured Californians."' 28 7 In other words, mandating the coverage of
these contraceptives simply would "codify existing practices." 28 8

Governor Wilson vetoed a 1998 version of the same bill because of
the following, which he said in his veto message:

[AIll but a few health care service plans and insurers in Cali-
fornia provide policies and contracts that offer a variety of
family planning services and contraceptive options. I have
asked the author and sponsors to provide me with any evi-
dence that insured women have difficulty obtaining medically
appropriate family planning and contraceptive services from
their plans and insurers. The authors and sponsors have not
been able to provide any such evidence. 28 9

After four unsuccessful attempts at passing the statute into law
(spanning five years of efforts), the California legislature finally
passed a law mandating that health insurance plans that offer pre-
scription coverage must include coverage of contraceptives. The law
included a narrow exception for religious employers intentionally
crafted so as not to offer relief to Catholic institutions such as hospi-
tals, social service organizations, charities, and universities. 2 90 Jus-

287. Brief for Petitioner at 6-7, Catholic Charities of Sacramento, Inc. v. Super. Ct.
of the State of Cal. (Cal. 2001) (No. C037025).

288. Brief for Petitioner at 6-7 Catholic Charities (No. C037025).
289. Id. at 7.
290. CAL. HEALTH AND SAFETY CODE § 1367.25(b)(1) (Deering 2005). In order to

qualify for an exemption, a religious organization had to satisfy all of the following four
requirements:

A "religious employer" is an entity for which each of the following is true: (A)
The inculcation of religious values is the purpose of the entity; (B) The entity
primarily employs persons who share the religious tenets of the entity; (C) The
entity serves primarily persons who share the religious tenets of the entity; (D)
The entity is a nonprofit organization as described in Section 6033(a)(2)(A) i or
iii of the Internal Revenue Code of 1986 as amended.

Id.
This last requirement turns on the sources of funding for the organization and has

the practical effect of excluding an organization that receives governmental funds from
receiving an exemption.
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tice Brown, in dissenting from the California Supreme Court's
decision upholding this exemption, pointed out that "[tihis is such a
crabbed and constricted view of religion that it would define the minis-
try of Jesus Christ as a secular activity."2 9 i

At a committee hearing on the bill, its author Senator Jackie
Speier was asked to explain the rationale of the very narrow exemp-
tion requirements, which essentially grant relief only to core entities
such as parishes and seminaries:

The explanation by the authors and sponsors was that every
one of the exemption's four prongs was "need[ed]" so as not to
exempt various institutions, but instead specifically to cover
targeted Catholic religious institutions within the four cor-
ners of the mandate statute, namely, Catholic hospitals, col-
leges and universities, and "other possible situations."29 2

In its brief to the California Supreme Court, Catholic Charities
cited instances in the legislative history of the bill demonstrating that
the law was intentionally designed to require Catholic institutions to
violate tenets of their religious doctrine: "[T]he authors and sponsors
of the mandate statutes specifically and repeatedly identified Catholic
hospitals as having a 'particularly objectionable'-and therefore not-
to-be-accommodated-position concerning the contraceptive man-
date."29 3 At a hearing on the bill, the CEO of Planned Parenthood,
Kathy Kneer, explained, "'Primarily our intent was to close the gap in
insurance coverage for contraception and prescription benefit plans.
Our concern with granting an exemption [for religious employers] is
that that defeats the original purpose of the bill.'" 29 4 In other words,
the original purpose of the bill was to reach the handful of plans that
did not provide contraception. Religious employers, specifically Cath-
olic employers, were thought to be a particular source of this gap that
needed to be closed. Otherwise, granting them an exemption would
not "defeat the original purpose" of the bill.

In dissenting from the California Supreme Court's decision to up-
hold the application of the contraceptive mandate to Catholic organi-
zations, Justice Brown pointed out that the actual number of women
who could possibly benefit from this mandate being imposed on Catho-
lic entities is even smaller than the 10% figure suggests, making the
State's claim that a broader exemption would defeat the state's com-
pelling interest even more untenable:

291. Catholic Charities of Sacramento v. Super. Ct., 85 P.3d 67, 106 (Cal. 2004)
(Brown, J., dissenting).

292. Brief for Petitioner at 9 n.5, Catholic Charities of Sacramento, Inc., v. Super.
Ct. of the State of Cal., (Cal. 2001) (No. C037025).

293. Id. at 8 n.4.
294. Id. at 7.
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At oral argument, counsel indicated the Catholic Church, in-
cluding Catholic Charities, employs fewer than 60,000 of Cal-
ifornia's millions of employees. Some of the Church's
employees belong to religious orders, and are presumably
fully in agreement with the church's position. Some are men,
some are women no longer capable of childbearing, and some
are spouses of people employed by other companies who are
covered by their spouses' health plans. Of the women of
childbearing age who remain, and to whom contraceptive cov-
erage is a critical concern, none are faced with a pervasive
practice which would prevent them from finding more conge-
nial employment. The existence of the WCEA mandate-to
which the vast majority of California employers apparently
have no religious objection-enhances their employment
options.

295

The author of the bill, Senator Speier, on the floor of the Senate
made the following statement in response to the call for broader relig-
ious accommodation: "[L]et me point out that 59 percent of all Catholic
women of childbearing age practice contraception. 88 percent of
Catholics believe in a New York Times poll that someone who prac-
tices artificial birth control can still be a good Catholic. I agree with
that. I think it's time to do the right thing."29 6 Also according to
Catholic Charities' brief, legislators made disrespectful remarks about
a former Pope and previous Catholic prelates and made "numerous
insinuations of hypocrisy and bigotry on the part of the Catholic hier-
archy" and other disparaging remarks about Catholicism.29 7 The Cal-
ifornia Supreme Court concluded that none of this evidence
demonstrated that the bill was targeted at burdening Catholic
doctrine.298

This is a good example of how an NLGA can knowingly be used to
pressure religious organizations to abandon either their doctrine or
their role in the wider society. This is not a case of an "incidental
burden" being mistakenly imposed on a religious minority through a
legislative oversight. As Justice Brown concluded in dissent, "[WIhat
this case presents is essentially a clash of ideas."2 99 This is all the
more apparent when one considers that the law is written to permit
any employer to opt out of the mandate by denying all prescription
benefits to their employees, resulting in even worse benefit packages
for state citizens.

295. Catholic Charities, 85 P.3d at 104-05 (Brown, J., dissenting).
296. Brief for Petitioner at 11 Catholic Charities (No. C037025).
297. Id. at 11.
298. Catholic Charities, 85 P.3d at 87, n.11.
299. Id. at 104 n.4 (Brown, J., dissenting).

2006]



CREIGHTON LAW REVIEW

California is not unique in displaying an intention to use NLGAs
to directly challenge the religious views of those who disagree. In
2000, the city council of Washington D.C. enacted a mandate requir-
ing all employers to include coverage for contraceptives in their insur-
ance plans with no religious exemption. 30 0 The debate about whether
to grant a religious exemption turned heated, with certain members of
the city council argued that Catholic organizations were precisely the
groups that the law was seeking to reach:

"Are we going to sit here and defer to Rome?" asked coun-
cil member Jim Graham.

Calling the Catholic Church "homophobic," Graham said
to approve a "conscience clause" excluding religious organiza-
tions from the requirement would be like "surrendering deci-
sions of public health matters to the church."

"We would be telling people that because Rome has de-
creed (not using contraceptives) a tenet of the church, that
poor people cannot have comprehensive health care," he said.

Council member Sharon Ambrose charged that exempt-
ing Catholic institutions "would not be an issue if the Holy
Roman Church were not such a large employer in the
District."

3 0 1

The D.C. City Council passed the mandate with no religious ex-
emption after an acrimonious debate. Although Congress intervened
to block the law, it would have survived a constitutional challenge had
it gone into effect, just as California's law has done. The law provided
that all employers without exception, Catholic and non-Catholic and
including the United States Conference of Catholic Bishops, the Arch-
diocese of Washington, all parishes and schools in the city, had to pro-
vide coverage for all contraceptive methods to their employees. Such
contraceptives include methods that work post-conception to end the
life of a newly conceived embryo.30 2 Such laws contain an element of
knowing coercion that do not fit neatly with the Smith Court's as-

300. David Fahrenthold, DC Contraceptives Bill Passes, "Conscience Clause" Is Re-
jected After Heated Debate, WASHINGTON POST, July 12, 2000, at Al. Jim Graham (D-
Ward 1) was the harshest critic of any language that would exempt employers and their
insurance companies from complying with the bill because of religious or moral beliefs.
Holding up newspaper clippings describing Pope John Paul II's latest denunciation of
homosexuality, Graham, who is gay, spoke directly to a crowd that included priests and
nuns and said he worried about setting a precedent. "My problem [is] surrendering deci-
sions on public health matters to the church," Graham said, "I've spent years fighting
church dogma." Id.

301. Catholic News Service, Catholics decry D.C. move to require contraceptive cov-
erage, at http://www.catholicherald.com/cns/decry.htm (2000).

302. See R v. Sec'y of State for Health & Schering Health Care Ltd & Family Plan-
ning Ass'n (Interested Parties) ex parte John Smeaton (on behalf of the Society for the
Protection of Unborn Children [2002] EWHC 610 (Admin) at 191-200.
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sumption that legislatures only burden religiously motivated conduct
because they are unaware of the religious practices of minority
religions.

Twenty States require employer health insurance coverage of con-
traceptive prescriptions and devices. 30 3 Of these states, three offer no
religious exemptions, and four offer extremely narrow religious ex-
emptions similar to California's, which require many Catholic agen-
cies and organizations to pay for and participate in provision of
medical care that the Church teaches is sinful.30 4 Fourteen states
also have some kind of mandates for health insurance plans to cover
infertility treatments, although it is unclear whether all of these plans
require payment for controversial treatments such as in vitro fertiliza-
tion.30 5 New Jersey's infertility coverage mandate is the most com-
prehensive, requiring health insurance plans to cover in vitro
fertilization and artificial insemination, but it also includes an exemp-
tion for some religious employers.30 6

Other recent mandates from the states have focused on medical
services that are problematic for Catholic health care workers and
hospitals. For instance, at least seven states have statutes mandating
that hospitals provide post-coital contraception to sexual assault vic-
tims.30 7 In 2005, similar legislation was being considered in at least
thirteen more states.308 While it is morally permissible for Catholic
hospitals to dispense these drugs to rape victims when it has been
determined that they will work to prevent conception, the same drugs
can also work by ending the life of an embryo who has already been
conceived. 30 9 These drugs, also called the "morning after pill," can
work as an early abortifacient by preventing an embryo from im-

303. Maureen K Bailey, Contraceptive Insurance Mandates and Catholic Charities
v. Superior Court of Sacramento: Towards a New Understanding of Women's Health, 9
TEx. REV. L. & POL. 367, 373 n.31 (2005).

304. Bailey, 9 TEx. REV. L. & POL. at 373 n.31. The states offering no religious ex-
emption from the mandates are Georgia, Iowa, Vermont, and Washington. Those with
the very narrow religious exemption are California, Arizona, Hawaii, New York, and
North Carolina. The remaining eleven states permit various religious exemptions from
the mandates.

305. Brietta R. Clark, Erickson v. Bartell Drug Company: A Roadmap for Gender
Equality in Reproductive Health Care or an Empty Promise?, 23 LAW & INEQ. 299, 316
(2005).

306. N.J. STAT ANN. § 17:48-6(b) (West 2001).
307. Heather Rae Skeeles, Patient Autonomy Versus Religious Freedom: Should

State Legislatures Require Catholic Hospitals to Provide Emergency Contraception to
Rape Victims?, 60 WASH. & LEE L. REV. 1007, 1017 (2003). The six states are California,
Illinois, South Carolina, Washington, New York, and Ohio. New Jersey enacted a simi-
lar mandate in 2005.

308. Hawaii, Colorado, Texas, Michigan, West Virginia, Minnesota, Missouri, South
Dakota, Arkansas, Florida, Massachusetts, Pennsylvania, and Wisconsin.

309. See generally Eugene Diamond, M.D., The Ovulation or Pregnancy Approach in
Cases of Rape, 3 NAT'L CATHOLIC BIOETHICS Q. 689 (2003).
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planting in the uterus. 3 10 These state mandates conflict with Catholic
teaching as reflected in The Ethical and Religious Directives to Catho-
lic Health Care Workers, which does not permit the provision of the
drugs in cases that have as their purpose or direct effect the removal,
destruction, or interference with the implantation of an embryo.3 1 1

In recent years, pharmacists have sought the right to conscien-
tiously object to dispensing drugs that violate their religious views.
Legislation specifically denying religious conscience protection to
pharmacists who object to filling certain prescriptions has been intro-
duced in three states.3 12 The Governor of Illinois issued an emergency
rule rescinding conscience protection from pharmacists and requiring
pharmacies to dispense all FDA-approved contraception. 3 13 Legisla-
tion has also been proposed in California requiring pharmacists to dis-
pense prescriptions except in limited circumstances. Thirteen other
states are considering legislation to extend some conscience protection
to pharmacists with religious objections to dispensing certain
drugs.

3 14

New dilemmas for those with a religious commitment to avoid
taking human life are certain to emerge with the advent of new tech-
nologies. If embryonic stem cell therapies ever become viable, it is
likely that mandates for insurance coverage will follow. Catholic re-
sistance to therapies created by destroying embryos could also con-
ceivably result in mandates that would be impossible for Catholic
doctors, hospitals and other caregivers to obey. If such therapies ever
become commonplace, we should also expect to find States requiring
parents to provide such interventions for their children, regardless of

310. See R v. The Sec'y of State for Health, Schering Health Care Ltd., Family Plan-
ning Ass'n.

311. UNITED STATES CONFERENCE OF CATHOLIC BISHOPS, ETHICAL AND RELIGIOUS Di-
RECTIVES FOR CATHOLIC HEALTH CARE SERVICES (4th Ed. 2001), available at http://www.
usccb.org/bishops/directives.shtml.

Compassionate and understanding care should be given to a person who is the
victim of sexual assault. Health care providers should cooperate with law en-
forcement officials and offer the person psychological and spiritual support as
well as accurate medical information. A female who has been raped should be
able to defend herself against a potential conception from the sexual assault. If,
after appropriate testing, there is no evidence that conception has occurred al-
ready, she may be treated with medications that would prevent ovulation,
sperm capacitation, or fertilization. It is not permissible, however, to initiate or
to recommend treatments that have as their purpose or direct effect the re-
moval, destruction, or interference with the implantation of a fertilized ovum.

Id.
312. The three states considering laws to deny pharmacists conscience protection

are New Jersey, West Virginia, and Missouri. See National Conference of State Legisla-
tures, Pharmacist Conscience Clauses: Laws and Legislation, June 2005, available at
httpJ/www.ncsl.org/programs/health/conscienceclauses.htm#r (Mar. 2006).

313. Id.
314. Id.
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any religious objections. Many other issues are becoming pressing,
both those at the beginning of life, such as artificial reproduction tech-
nologies, embryonic research, cloning, eugenic abortions, and genetic
manipulations, and those at the end of life such as physician-assisted
suicide and the withdrawal of care from those in a persistent vegeta-
tive state. Only the State of Illinois has a statute ensuring that health
care workers will not face pressure to engage in these practices if the
practices violate the workers' religious views, and even this statute is
liable to be changed or superseded.

Beyond health care issues, other social issues are likely to raise
challenges to those with traditional religious views who face mandates
to participate or cooperate in activities considered sinful. States per-
mitting same-sex marriage will likely be among the first to consider
various mandates relating to the new legal status of gay couples. For
instance, the Governor of Massachusetts, Mitt Romney, informed jus-
tices of the peace that they would not be permitted to conscientiously
object to participation in homosexual marriages on religious
grounds.3 15 Similar controversies can be expected with regard to re-
ligious objections to participating in adoptions and other social ser-
vices, as well as general non-discrimination provisions.

C. STATUTORY PROTECTIONS ARE INADEQUATE TO PROTECT FREE

EXERCISE

Existing statutory protections for rights of conscientious objection
are inadequate to protect the free exercise of religion. As previously
noted, health care conscience protections have not kept up with tech-
nological innovations, social developments, and state mandates. Most
health care rights of conscience statutes were passed hastily in the
wake of Roe v. Wade and focused mainly on the right to avoid partici-
pation in abortions.3 1 6 According to a survey of such health care pro-
tections, most state law health care rights of conscience apply to only
one or two particular procedures such as abortion and sterilization,
they protect only limited categories of health care personnel, and they
have often been narrowly construed by courts.3 1 7

315. Shelley Murphy & Kathleen Burge, Opponents Lose Bid to Halt Gay Marriage,
THE BOSTON GLOBE, May 15, 2004, at Al.

316. The federal conscience clause embodied in the Church Amendment was intro-
duced in response to both Roe v. Wade and a district court case requiring a Catholic
hospital to perform sterilizations even though this operation is forbidden by Catholic
teaching. See 120 CONG. REC. 21538-21540 (daily ed. July 27, 1974).

317. Lynn D. Wardle, Conscience Clauses Offer Little Protection, HEALTH PROGRESS,

OFFICIAL J. OF THE CATHOLIC HEALTH ASS'N OF THE U.S., July-Aug., 1993, at http://
www.chausa.org/PUBS/PUBSART.ASP?ISSUE=HP9307&ARTICLE=E.]
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As of 2001, all but four states have health care right of conscience
laws that protect some health care workers and organizations from
various forms of liability or discrimination when they object on relig-
ious grounds to performing certain kinds of medical procedures. 3 18

Twenty-five states include only abortion in their state conscience pro-
tection. 3 19 Others may include other specific procedures, including
sterilization, artificial insemination, or physician-assisted suicide.
Some states limit conscience protection to individuals, and provide no
coverage of institutions.3 20 Only one state, Illinois, provides compre-
hensive protection including any medical procedure to which a health
care worker or entity objects. 32 1 Even this comprehensive protection
fails when the State decides to mandate health care workers to pro-
vide care that violates their religious conscience, as was made clear
when Illinois Governor Blagojevich issued an emergency order requir-
ing pharmacists to fill prescriptions over the religious conscientious
objection of a pharmacist. 32 2

It is a constant battle to protect even the spotty legislation that
currently exists, much less expand that coverage to include additional
and emerging threats. There is a concerted effort to eliminate or cut
back on statutory conscience protections for health care workers cou-
pled with efforts to create, either through legislation or through judi-
cial opinions, mandates requiring medical practices that are opposed
on religious grounds.3 23 As was noted above, these campaigns are not
instances when burdens on religious believers or organizations are in-
advertent. They are of general applicability, but they generally only
have "bite" with respect to religious individuals and entities who are
the main groups objecting to the practices.

Several abortion advocacy groups are campaigning to eliminate or
severely limit conscience protections for health care workers and hos-
pitals and to ultimately require all hospitals to provide abortions, re-

318. Americans United for Life, at http//www.unitedforlife.org/guides/archive/roc/
roc statute-guide.htm.

319. According to Americans United for Life, states with conscience protection that
extends only to abortion are the following: Alaska, Arizona, Arkansas, Colorado, Con-
necticut, Delaware, Florida, Georgia, Hawaii, Idaho, Kentucky, Louisiana, Maine,
Michigan, Minnesota, Missouri, Nebraska, New Mexico, North Carolina, North Dakota,
Ohio, Oregon, South Dakota, Tennessee, and Virginia. See Health Care Rights of Con-
science, Current State Statutes (2001). Americans United for Life, athttp://www.united
forlife.org/guides/archive/roc/rocstatuteguide.htm.

320. Rhode Island, New York, and West Virginia.
321. 745 ILL. COMP. STAT. ANN. 70/1-70/14 (West 2000).
322. Molly McDonough, Rx for Controversy, Battle over Dispensing Emergency Con-

traceptives Creates Conflicting Legislation, ABA Journal E-Report, 4 NO. 23 A.B.A. J.
E-REPORT 3 (June 10, 2005).

323. See Maureen Kramlich, The Abortion Debate Thirty Years Later: From Choice
to Coercion, 31 FORDHAM URB. L.J. 783 (2004)
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gardless of religious affiliation. 3 24 Gloria Feldt, the President of
Planned Parenthood in 1999, outlined the organization's three top leg-
islative goals for the new millennium, including "bringing justice to
'conscience' protection for health care providers":3 25

What is now called a "conscience clause" is an exemption for
health care professionals and institutions to refuse to provide
care to you, if they disagree with the choices you've made...
Let's call that what it is: unethical medical care. Yes, it's pa-
tently unethical to deny patients legitimate medical options.
And they're getting your tax dollars to do it. Whose con-
science is most important? Isn't it time priority goes to the
most important conscience of all . . . yours? 3 2 6

Similarly, the Religious Coalition for Reproductive Choice has the
following to say about conscience protection:

[Tihe Religious Coalition for Reproductive Choice quickly
pointed out the injustice of religious exemptions for institu-
tions that, although religiously affiliated, serve the general
public. These institutions employ a diverse workforce, serve a
diverse population, have a secular purpose, receive public
funds, and are major service providers. The Religious Coali-
tion insisted that institutions such as these be held to their
responsibility to serve the public rather than restricting ser-
vices to conform with their own religious beliefs. Continu-
ously since 1973, the Religious Coalition has opposed
religious exemptions for public institutions as a violation of
both the separation of church and state and the right of indi-
vidual conscience. 3 27

The ACLU Reproductive Freedom Project issued a report in 2002
with several policy recommendations: "The law should not permit an
institution's religious strictures to interfere with the public's access to
reproductive health care."3 28 Accordingly, the ACLU advocates limit-
ing rights of conscience to those institutions such as Christian Science
sanatoria, which employ and treat only members of their own religion

324. According to a publication of the United States Conference of Catholic Bishops
among these groups are the following: Abortion Access Project, American Civil Liberties
Union, Reproductive Freedom Project, Religious Coalition for Reproductive Rights,
Merger Watch, National Organization for Women, National Abortion Rights Action
League, Catholics for a Free Choice, and the Pro-Choice Resource Center.

325. Gloria Feldt, The Responsible Choices Majority: Three Challenges for 2000,
Speech delivered at the Commonwealth Club of California (Oct. 19, 1999) (copy on file
with the author).

326. Feldt, supra note 325.
327. Religious Coalition for Reproductive Choice, Conscience Violated: Religious Ex-

emptions Deny Reproductive Health Care to Women, available at http://www.rcrc.org/
pdf/newconscience.pdf.

328. Religious Refusals and Reproductive Health Care, ACLU Reproductive Free-
dom Project, 2002, at 9.
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through particular religious practices.329 "When, however, religiously
affiliated organizations move into secular pursuits - such as providing
medical care or social services to the public or running a business -
they should no longer be insulated from secular laws. In the public
world, they should play by public rules."3 30 Presumably, these "public
rules" include establishing abortion as a "standard of care" and state
mandates to perform abortions, just as Alaska required of a non-Cath-
olic private hospital against the will of its directors. 331 While more
favorably disposed toward conscience protection for individuals, "there
should be limits even to an individual health care provider's right to
refuse... [Individuals] should give complete and accurate information
and make appropriate referrals" and should not be allowed to "en-
dang[er] a patient's safety."332

Nor is it difficult to find scholarly support for the view that Catho-
lic hospitals must not be permitted to follow the religious teachings
that motivates their ministry: "When the sectarian facility continues
to adhere to religious beliefs that interfere with patient access to care,
however, the state should require the religious hospital to provide the
care, deny licensure, or refuse regulatory approval for the category of
services that raise potential conflicts."333 Such a view is commonplace
in legal journals. Coupled with technological innovations that are cer-
tain to raise additional moral conflicts with regard to new medical in-
terventions, it is very unlikely that statutory protections will be able
to continuously expand in the face of concerted efforts to deny protec-
tions to those with religious objections. Thus, the Supreme Court will
very likely face several opportunities in the coming years to reconsider
its holding in Smith and restore the protection of religious believers to
conscientiously object to state mandates requiring sinful behavior.

CONCLUSION

In Employment Division v. Smith, the Supreme Court attempted
to bring order to its interpretation of the Free Exercise Clause by de-
nying access to strict scrutiny for most claimants seeking exemptions
from laws burdening various religious practices. In doing so, the
Court properly noted many problems with an overly broad reading of
its precedent, which some had interpreted as permitting religious ex-
emptions from virtually all laws. But the Court overshot its mark in

329. Id. at 10.
330. Id. at 11.
331. See Valley Hospital Ass'n v. Mat-Su Coalition for Choice, 948 P.2d 963, 965

(Alaska 1997).
332. Religious Refusals and Reproductive Health Care, supra note 328, at 10.
333. Kathleen M. Boozang, Deciding the Fate of Religious Hospitals in the Emerging

Health Care Market, 31 Hous. L. REV. 1429, 1509 (1995).
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limiting strict scrutiny to two arbitrary and illogical exceptions that
do not properly take account of the Court's free exercise exemption
precedent.

Even though the Court sought to limit strict scrutiny under the
Free Exercise Clause, lawyers have not lacked ingenuity in their at-
tempts to shoehorn their clients' claims into the exceptions laid out in
Smith, whether by disputing that a law is an NLGA or by framing the
infringement as a "hybrid right" or a "individualized government de-
termination." It is inevitable that one of these cases will eventually
make its way to the Supreme Court, which will then have an opportu-
nity to reconsider Smith's holding with an eye to bringing order and
common sense to its free exercise jurisprudence. When it does so, it
should recognize that the free exercise of religion necessarily entails a
right to conscientious objection exemptions from state mandates that
seek to require believers to engage in sinful conduct.
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