BEFORE THE NEBRASKA TAX EQUALIZATION
AND REVIEW COMMISSION

WAYNE C. BLUNCK and

CHARLOTTE BLUNCK,

CASE NO. 00A-124

Appellants,
DOCKET ENTRY

REVERSING THE DECISION
OF THE COUNTY

vs.

PIERCE COUNTY BOARD OF
EQUALIZATION,

Appellee.

The Nebraska Tax Equalization and Review Commission
(“Ccommission”) called the above-captioned case for a hearing on
the merits of the appeal in the City of Norfolk, Madison County,
Nebraska, on the 6t day of September, 2001, pursuant to a Notice
of Hearing issued the 19*® day of July, 2001.

Wayne C. Blunck and Charlotte Blunck (“the Taxpayers”)
appeared personally at the hearing. The Pierce County Board of
Equalization appeéréd thfough Duane Dean, the Pierce County

Assessor. During the hearing, the Commission took statutory

notice of certain information, and each of the parties was

afforded the opportunity to present evidence and argument. Each

party was also afforded the opportunity to cross-examine

witnesses of the opposing party as required by law.
Neb. Rev. Stat. §77-5018 (2000 Cum. Supp., as amended by

2001 Neb. Laws, L.B. 465, §8), requires that every final decision



and order entered by the Commission which is adverse to a party

be stated in writing or on the record and be accompanied by
findings of fact and conclusions of law. The Commission
received, heard and considered the exhibits, evidence and

argument. Thereafter it entered its Findings of Fact,

Conclusions of Law, and a Final Order on the merits of the appeal

on the record. Those matters, in substance, are set forth below:

I.
FINDINGS OF FACT

From the record, the Commission finds and determines as

follows:
AO
PROCEDURAL FINDINGS
1. That the Taxpayer is the owner of record of certain

agricultural real property located in the Pierce County,

Nebraska (“the subject property”).

2. That the Pierce County Assessor (“the Assessor”) proposed

valuing the subject property in the amount of $240,805 for

purposes of taxation as of January 1, 2000 (“the assessment

date”) . (E3:7) .




That Taxpayer timely filed a protest of the proposed
valuation and requested that the assessed value of the house
located on the subject property be reduced to $64,188. (E1).
That the protest alleged that the house was overvalued.

(E1) .

That the County granted the protest in part and reduced the
value of the house from $105,035 to $91,520. (E3:11).

That thereafter, the Taxpayer timely filed an appeal of the

County’s decision to the Commission. (Appeal Form) .

B.
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS

That the subject property consists of a tract of land
legally described as the SEY of Section 22, Township 28,
Range 3, consisting: of approximately 159.45 acres, in Pierce
County, Nebraska.

That the property is improved with certain agricultural
outbuildings. The assessed value of those outbuildings
($3,315) is not in dispute.

That the property is also improved with a house. The house

was originally built in 1964. That the house started as a




“basement” house with a flat roof. That in the 1980’s

the Taxpayer added the main floor and a peak roof.

(E3:8) .

That the Taxpayer testified that the basement of the house
was rental property for a time, but the house is now
occupied by the Taxpayers’ son.

That the Taxpayer testified that in his opinion the actual
or fair market:value of the house was between $72,500 and
$75,000. That this teétimony was based on a “Comparable
Market Analysis” prepared by a real estate agent licensed by
the State of Nebraska. That the author of the analysis was
not present at the hearing before the Commission. That the
analysis was received without objection from the County.
That however, the Rules and Regulations of the Commission
provides that evidegce may be received in four forms: by
affidavit, by deposition, by oral examination, and by
videotape examination. Title 442, Neb. Admin. Code, Chapter
4, Section 10. That the offered evidence is not in any of
the forms authorized, therefore it is neither competent nor
credible.

Further that the Nebraska Unicameral Legislature adopted

2001 Neb. Laws, L.B. 162. That this bill was signed into
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law by the Governor on February 2, 2001. That this law is
now in full force and effect. That the law provides that
“The Real Estate Appraiser Act shall not apply to: the owner
who renders an estimate or opinion of value of the real
estate or any interest in the real estate when such estimate
or opinion is for the purpose of real estate taxation, or
any other person who renders such an estimate or opinion of
vélue when that estimate or opinion requires a specialized
knowledge that a real estate appraiser would not have,
except that a real estate appraiser or a person licensed
under the Nebraska Real Estate License Act is not exempt
under this subdivision. . ..”

That the statutory exemption does not apply to real estate
agents. Therefore the offered evidence is not admissible.
That however, the ugcontroverted evidence establishes that
the County used the Cost Approach to value the improvements
to the subject property. That as part of the Cost Approach,
the County included in the Replacement Cost New (RCN) the
amount of $20,724 for the basement “partition finish." That
the Assessor testified that the partition finish is no

longer in liveable condition. That the Assessor further

testified that the tile floor is loose and suffers from




10.

11.

12.

13.

14.

15.

water damage, mildew, and that the walls are damaged.
That therefore the RCN of the house must be reduced by the
amount of $20,724 calculated as the RCN of the basement
“partition finish.” Further that the revised RCN must be
reduced by 41%, which yields a Replacement Cost New Less
Depreciation of $78,905.

That the Taxpayer has adduced sufficient clear and
convincing evidence to overcome the statutory presumption in
favor of the County.

That based on the entire record before it, the Commission
finds and determines that the actual or fair market value of
the subject property as of the assessment date was $78,905. .
That the assessed value of the subject property for tax year
2000 as determined py the County is not supported by the
evidence. |

That therefore the decision of the County was both
unreasonable and arbitrary.

That therefore the decision of the County must be vacated

and reversed.



II.
CONCLUSIONS OF LAW

That the Commission has jurisdiction over the parties and
the subject matter of this appeal.

That the Commission is required to affirm the decision of
the County unless evidence is adduced establishing that the
action of the County was unieasonable or arbitrary. Neb.
Rev. Stat. §77-5016(7) (2000 Cum. Supp., as amended by 2001
Neb. Laws L.B. 419 §1, 2001 Neb. Laws L'Bf 170 §22 and 2001
Neb. Laws L.B. 465 §7). The Nebraska Supreme Court, in
considefing similar language, has held that “There is a
presumption that a board of equalization has faithfully
performed its official duties in making an assessment and
has acted upon sufficient competent evidence to justify its
action. That presuiption remains until there is competent
evidence to the contrary presented, and the presumption

disappears when there is competent evidence on appeal to the

contrary. From that point on, the reasonableness of the

valuation fixed by the board of equalization becomes one of
fact based upon all the evidence presented. The burden of
showing such valuation to be unreasonable rests upon the

taxpayer on appeal from the action of the board.” Garvey
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Elevators, Inc. v. Adams County Board of Equalization, 261
Neb. 130, 136, 621 N.W.2d 518, 523 (2001).

That the Court has also held that “In an appeal to the
county board of equalization or to [the Tax Equalization and
Review Commission] and from the [Commission] to this court,

the burden of persuasion imposed on the complaining taxpayer

‘is not met by showing a mere difference of opinion unless it

is established by clear and convincing evidence that the
valuation placed upon his property when compared to
valuations placed on other similar property is grossly
excessive and is the result of a systematic exercise of
intentional will or failure of plain duty, and not mere
errors of judgment.” Garvey Elevators, Inc. v. Adams County
Board of EqualizatiPn, 261 Neb. 130, 136, 621 N.W.2d 518,
523 (2001). .

That “It is the function of the county board of equalization
to determine the actual value of locally assessed property
for tax purposes. In carrying out this function, the county
board must give effect to the constitutional requirement
that taxes be levied uniformly and proportionately upon all
taxable property in the county. Individual discrepancies

and inequalities within the county must be corrected and




equalized by the county board of equalization.” AT & T
Information Systems, Inc. v. State Bd. of Equalization and
Assessment, 237 Neb. 591, 595, 467 N.W.2d 55, 58 (Neb.
1991).

That “It is well established that the value of the opinion
of an expert witness is no stronger than the facts upon
which it is based.” Bottorf v. Clay Cty. Bd. Of Equal., 7
Neb. App. 162, 167, 580 N.W.2d 561, 565 (1998).

That “An owner who is familiar with his property and knows
its worth is permitted to testify as to its value.” U. S.
Ecology v. Boyd County Bd. Of Equal., 256 Neb. 7, 16, 588
N.W.2d 575, 581 (1999).

That the appraisal of real estate is not an exact science.
Matter of Bock’s ESFate, 198 Neb. 121, 124, 251 N. W. 2d

872, 874 (1977).

III.
ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:

1.

That the order of the Pierce County Board of Equalization

setting the assessed value of the subject property for tax

year 2000 is vacated and reversed.
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2. That Taxpayer’'s agricultural real property legally described
.as the SE % Section 22, Township 28, Range 3, consisting of
approximately 159.45 acres, in Pierce County, Nebraska,
shall be valued as follows for tax year 2000:
Land $143,890

Improvements Misc. Outbuildings § 3,315

House S 78,905
Total $226,110
3. That this decision, if no appeal is filed, shall be

certified to the Pierce County Treasurer, and the Pierce
County Assessor, pursuant to Neb. Rev. Stat. §77-5016(7)
(2000 Cum. Supp., as amended by 2001 Neb. Laws L.B. 419 §1,

2001 Neb. Laws L.B. 170 §22, and 2001 Neb. Laws L.B. 465

§7) .

4. That this decision éhall only be applicable to tax year
2000.

5. That each party is to bear its own costs in this matter.

IT IS SO ORDERED.

I certify that Commissioner Hans made and entered the above and

foregoing Findings and Orders in this appeal on the 6 day of
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September, 2001. The same were approved and confirmed by
Commissioner Edwards and are therefore deemed to be the Order of
the Commission pursuant to Neb. Rev. Stat. §77-5005(5) (2000 Cum.

Supp., as amended by 2001 Neb. Laws, L.B. 465, §5).

Signed and sealed this 10*™ day of September, 2001.

—

Mark P. ReynSlds, Chairman




