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CONSTITUTIONAL LAW — RicHT oF CONFRONTATION — No DENIAL oF
Ricat T0 CONFRONTATION WHERE CO-DEFENDANT TAKES THE STAND,
Denies MAKING ALLECED Out OF COURT STATEMENT IMPLICATING

DErFENDANT, AND TESTIFIES FavorRABLY FOR THE DEFENDANT — Nelson
v. O’Neil, 402 U.S. 622 (1971).

Respondent, O'Neil, convicted at a joint trial by a California jury
on charges of kidnapping, armed robbery and vehicle theft, brought
a habeas corpus proceeding in federal district court following denial
of a writ of habeas corpus by the California supreme court.' The
initial prosecution case consisted of testimony of the victim and two
policemen, one of whom had testified over the objection of respond-
ent’s defense counsel that respondent’s co-defendant, one Runnels,
had made an unsworn oral statement admitting the crimes and im-
plicating O'Neil. The statement was admitted into evidence, subject
to an instruction to the jury that such evidence could not be con-
sidered against respondent. The co-defendant, while he did take
the stand and was subject to cross-examination (although not in
fact cross-examined), at all times denied ever making the alleged
confession. The jury found both defendants guilty.

The federal district court granted the writ of habeas corpus and
ordered O’'Neil discharged from custody, finding him to have been
effectively denied his sixth amendment right to confrontation.: The
court ruled that in light of co-defendant Runnel's dogged denial of
the statement, O'Neil had not the opportunity for “full and effec-
tive"” cross-examination. The United States Court of Appeals for
the Ninth Circuit, one judge dissenting, affirmed the order of the
district court.! On further appeal, the United States Supreme Court,
in a 6-3 decision, reversed, holding that where a co-defendant takes
the stand in his own defense, denies making an alleged out-of-court
statement implicating the defendant, and proceeds to testify fa-
vorably for the defendant concerning the underlying facts, the de-
fendant has been denied no rights protected by the sixth and four-
teenth amendments. Nelson v. O'Neil, 402 U.S. 622 {1971).

In Nelson v. O’'Neil the United States Supreme Court rendered
a major decision interpreting the sixth amendment’s constitutional
command that “(i)n all criminal prosecutions, the accused shall en-
joy the right. .. to be confronted with the witnesses against him ...."*
This latest Supreme Court interpretation of the confrontation clause

1. The denial was without written opinion on March 20, 1968.

2. Unreported opinion issued July 12, 1968 by the United States District Court for
the Northern District of California.

3. 422F.2d 319 (9th Cir. 1970).

4, U.S. Const. amend. VI
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has rekindled the perplexing question of the rights of an accused
thereunder.

The court of appeals in O’Neil, in sustaining the district court’s
holding that there could not be full and effective cross-examination
where the declarant had denied making the alleged out-of-court
confession,® based its decision on language appearing in Douglas v.
Alabama® and reiterated in Bruton v. United States’:

We noted (in Douglas) that “effective confrontation of Loyd

(‘comrade’ of the defendant, although not a co-defendant)

was possible only if Loyd affirmed the statement as his. How-

ever, Loyd did not do so, but relied on his privilege to refuse

to answer.®

Mr. Justice Stewart, writing for the majority in the Supreme Court,
explicitly stated that the question to be decided was ‘‘whether
cross-examination can be full and effective where the declarant is
present at the trial, takes the witness stand, testifies fully as to his
activities during the period described in his alleged out-of-court
statement, but denies that he made the statement and claims that
its substance is false.”” In rejecting the answer of the lower courts
to this question, he based his decision somewhat on the court’s
prior holdings in California v. Green™ and Bruton v. United States,"
but more so on an unsupported determination that little distinction
existed between cross-examination after an affirmance by the
witness, and cross-examination after a denial. Justice Stewart
found Bruton and Green to stand for the proposition that “the ‘con-
frontation’ guaranteed by the Sixth and Fourteenth Amendments is
confrontation at trial,”” and that if the declarant is testifying as a
witness at trial and is subject to full and effective cross-examina-
tion, out-of-court statements can be admitted without violating the
confrontation clause.” There could be full and effective cross-
examination even though Runnels denied making the statement:

5. Only the sixth circuit had squarely faced the question presented by O'Neil
at the time the court of appeals made its decision. Townsend v. Henderson, 405 F.2d
324 (6th Cir. 1968); West v. Henderson, 409 F.2d 95 (6th Cir. 1969); both decisions sup-
ported the holding of the district court and court of appeals; however, subsequent
cases have rejected this view: United States v. Simms, 430 F.2d 1089, 1091-92 (6th Cir.
1970); Trigg v. United States, 430 F.2d 372, 374-75 (7th Cir. 1970}; Baker v. Wainwright,
422 F.2d 145, 147-48 (5th Cir. 1970); United States v. Insana, 423 F.2d 1165, 1168 (2d
Cir. 1970).

6. 380 U.S.415 (1965).

7. 391U.S.123 (1968).

8. Id. at127.

9. 402U.S. at627.

10. 399 U.S. 149 (1970).
11. 391 U.S. 123 (1968).
12. 402 U.S. at 626.
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The short of the matter is that, given a joint trial and a common
defense, Runnels' testimony respecting his alleged out-of-
court statement was more favorable to the respondent than
any that cross-examination by counsel could possibly have
produced, had Runnels ‘affirmed the statement as his.’ It
would be unrealistic in the extreme in the circumstances here
presented to hold that the respondent was denied either the
opportunity or the benefit of full and effective cross-examina-
tion of Runnels.®
Mr. Justice Harlan concurred in the judgment of the Court in a
separate opinion, but took a different approach, challenging the
retroactive application of the Bruton rule — that implicating testi-
mony of a co-defendant cannot be allowed into evidence, absent a
right of confrontation, even when accompanied by a limiting in-
struction to the jury — in federal habeas corpus proceedings."
Noting that the federal courts were already overcrowded, and that
states should not be compelled to place a case on its criminal docket
which had previously been heard, Justice Harlan asserted that re-
sort to habeas corpus in such cases would be intolerable:
To justify such a serious interference with the State's
powers to enforce its criminal law and the ability of federal
courts to provide full, fail, and prompt hearings to those who
have no other forum available should require the presence
of a most substantial countervailing societal interest.'s
He concluded that further adjudication would be to no one’s benefit.

The literal meaning of “confrontation” is ‘‘the bringing face-
to-face of an accused person and his accusing witness.”"® Long be-
fore the framers of the Constitution engrafted the sixth amendment
confrontation clause into the Bill of Rights there was recognized
at common law the right of an accused in a criminal prosecution
to confront the witnesses against him.” The particular vice which
gave impetus to this confrontation right was the use of ex parte af-
fidavits or depositions against an accused, affording no opportunity
on his part to face his accusers.” It was recognized that unless an

13. Id. at629.

14. Roberts v. Russell, 392 U.S. 293 (1968), stated that the Bruton rule was fully
“retroactive’ in application.

15. 402 U.S. 630-31.

16. Wesster’s THirp INTERNATIONAL Dictionary 477 (1961).

17. See, e.g., F. HeLLer, THE SixTH AMENDMENT 106-07 (1951).

18. Mattox v. United States, 156 U.S. 237 (1895):

The primary object (of the confrontation clause) was to prevent depositions
or ex parte affidavits, such as were sometimes admitted in civil cases, being used
against the prisoner in lieu of a personal examination and cross-examination
of the witness in which the accused has an opportunity, not only of testing the
recollection and sifting the conscience of the witness, but of compelling him
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accused was allowed to test the reliability of the prosecutor’'s evi-
dence, and the jury was allowed to view the demeanor of the wit-
nesses, there could not be a fair trial.

The basic purpose of the confrontation clause, thus, was to guar-
antee the defendant a fair trial.”® There are instances, some of which
can be found at the common law,* where the courts have refused
to enforce a literal right to confront one’s accusers, requirements of
public policy and the necessities of the case outweighing the inter-
est therein.®* An accused could properly be made to forego a face-
to-face meeting with a witness when to do so would be at the ex-
pense of expedient adjudication. Over the years, denials of the
literal right to confrontation have also been upheld on the basis that
a given item of evidence was especially trustworthy and reliable,

to stand face to face with the jury in order that they may look at him, and judge

by his demeanor upon the stand and the manner in which he gives his testimony

whether he is worthv of belief. Id. at 242-43.

19. Id. See also 5J. H. WicMoRE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF
Evipence 1N TriaLs AT CoMMon Law §81364-65 (3d ed. 1940) (hereinafter referred to as
Wigmore). See also 14 Uran L. Rev, 669 (1970).

20. In Mattox v. United States, 156 U.S. 237 (1895), the Court pointed out that the
Constitution is to be interpreted in the light of the law as it existed at the time it was
adopted. The concern in Mattox was whether the admission of a dying declaration
violated the confrontation clause. The fact that the use of such statements despite the
inability to cross-examine the declarant was recognized at common law enabled the
court to find that there was no infringement upon the sixth amendment. The Con-
stitution was not intended to secure new guaranties which the citizens of the United.
States did not possess as British subjects. Id. at 243.

21. The Mattox Court was of the opinion that Constitutional rights were not to be
given absolute application when to do so would be unrealistic and, while greatly
impeding the cause of justice, would benefit the party in no way except that which
was undeserved:

(G)eneral rules of law of this kind, however beneficent in their operation and

valuable to the accused, must occasionally give way to considerations of public

policy and the necessities of the case. To say that a criminal, after having once
been convicted by the testimony of a certain witness should go scot-free simply
because death has closed the mouth of that witness, would be carrying his con-
stitutional protection to an unwarrantable extent. The law in its wisdom declares
that the rights of the public shall not be wholly sacrificed in order that an in-

cidental benefit may be preserved to the accused. Id. at 243.

See also C. T. McCormick, HanpBook oF THE Law or EviDENCE$§231 (1954); Wigmore,
supra note 19, at §1396.

22. Note, however, that it has been suggested that the right to confront witnesses

should not be sacrificed in any case for the sake of saving time, effort or expense:
There are two elementary reasons why the seemingly overly strict require-
ment of face-to-face confrontation in criminal trials should be adheared to.

First, the accused’s personal freedom, and often his very life, are at stake in a

criminal trial. Therefore, the highest possible standard of care should be taken

in determining his guilt or innocence, regardless of the temptation of adminis-

trative convenience in the truth-determining process as afforded by exceptions

to the hearsay rule. Second, there is embodied in sixth amendment a high phil-

osophical ideal of justice that should not be relegated to the level of procedural

rules of evidence. 19 Kan. L. Rev. 533, 538-39 (1971) (emphasis added).
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and the necessities of the case demanded its use.*

Yet, despite the fact that the exceptions to the literal right of
confrontation and exceptions to the hearsay rule closely parallel,
the Supreme Court has been steadfast in its assertion that hearsay
rules have not been constitutionalized into the confrontation
clause.» The literal right to confrontation, i.e., cross-examination,
being the best means of establishing the reliability of a witnesses’
statement,” is required except where it is impossible to provide the
defendant the opportunity to cross-examine, and the aims of the con-
frontation clause are by other means safeguarded.*

A series of recent cases, starting with Douglas v. Alabama,? have
dealt with the basic purpose of the defendant’s right* in determining
whether one who has had no opportunity to cross-examine his ac-

“cusers (or at least where there was no cross-examination at the time
the statement was originally made) was denied sixth amendment
protection.

In Douglas, the Court reversed a conviction in which the prosecu-
tion read into the record a confession of the defendant’s supposed
accomplice who refused to testify on self-incrimination grounds.
The Court held the incriminating statement implicating the defend-
ant was so prejudicial and devastating that it was error to allow it
into evidence absent the opportunity for effective cross-examina-
tion, which was possible “‘only if (the witness) affirmed the state-
ment as his.”’*

In Bruton v. United States,” the Supreme Court once again found
a violation of the confrontation clause. In that case there was an
introduction in a joint trial of a co-defendant’s confession implicat-
ing Bruton. The co-defendant did not take the stand and the trial
judge instructed the jury that, although the confession was compe-
tent evidence against the declarant, it was inadmissible hearsay
against Bruton and had to be disregarded in determining the latter’s

23. Among the most common exceptions are dying declarations, declarations
against interest, declarations about family history, business entries, admissions, at-
testations of a subscribing witness, statements of a deceased person, affidavits, and
declarations of a mental condition. See Wigmore, supra note 19, at § 1426. This list
has been expanded from time to time to include new exceptions consistent with the
principles underlying the rule. Snyder v. Massachusetts, 291 U.S. 97, 107 (1934);
Brown v. New Jersey, 175 U.S. 172, 175 (1899).

24. See, e.g., Barber v. Page, 390 U.S. 719 (1968); Pointer v. Texas, 380 U.S. 400
(1965).

25. California v. Green, 399 U.S. 149, 157 (1970).

26. Mattox v. United States, 156 U.S. 237, 243 (1895); Snyder v. Massachusetts,
291 U.S. 97, 107 (1934); Brown v. New Jersey, 175 U.S. 172, 175 (1899).

27. 380 U.S. 415 (1965).

28. See 14 Utau L. Rev. 668 (1971).

29, 380 U.S. at 420 (emphasis added).

30. 391 U.S. 123 (1968).
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guilt or innocence. This conduct by the trial judge was held to be
violative of the confrontation clause.”” The Court emphasized that
the extrajudicial statements of the co-defendant were powerfully
incriminating, and, because they were not subject to the reliability
test of cross-examination, held that the limiting instruction was not
capable of curing the error of placing these statements before the
jury.® It is significant to note that in Bruton the Court did not shut
the door completely on the use of limiting instructions as a sub-
stitute for cross-examination.”

While Bruton and Douglas are important as recent Supreme
Court determinations of the content of full-and-effective cross ex-
amination, and have relevant statements concerning the necessity of
an affirmation by the out-of-court declaration by the witness, neither
case involved, to a significant degree, the “‘balancing test” — which
consists of an analysis of all factors to determine whether full and
effective cross-examination exists, or, absent that, whether the
confrontation clause is nonetheless complied with—that has taken
the forefront in the determination of the content of the confrontation
clause. The reason for this is somewhat obvious, i.e., in both in-
stances the total failure of cross-examination was deemed con-
clusive of the sixth amendment question. Two very recent cases,
California v. Green* and Dutton v. Evans,* however, have occa-
sioned a closer look by the Court to the problems associated with
evidentiary balancing.

In Green the Court permitted a prior unsworn statement of a
witness, not subject to cross-examination at the time it was made, to
be introduced at the trial.** The witness in Green did take the stand,
but was unable to remember the underlying incriminating events
described in his out-of-court statement, although he admitted hav-
ing made the statement, and claimed he believed it when made. Mr.
Justice White, delivering the opinion of the Court, reasoned that
although the witness was not subject to cross-examination at the

31. Id.at126.

32. Id. The Court stressed the “‘substantial risk that the jury, despite instructions
to the contrary, locked to the incriminating extrajudicial statements in determining
petitioner's guilt.”

33. The Court emphasized that it is only in certain circumstances that a limiting in-
struction can be substituted for cross-examination.

There are some contexts in which the risk that the jury will not, or cannot,

follow instructions is so great, and the consequences of failure so vital to the

defendant, that the practical and human limitations of the jury system cannot

be ignored. Id. at 135.

See also Frazier v. Cupp, 394 U.S. 731, 736 (1969).

34. 399 U.S. 149 (1970).

35. 400 U.S. 74 (1970).

36. 399 U.S. at 166.
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time he initially made the statement, he was now present and testi-
fying at trial, and “‘the subsequent cross-examination at defendant’s
trial will still afford the trier of fact a satisfactory basis for evaluat-
ing the truth of the prior statement.”¥ Justice White, while conced-
ing that perhaps a jury would be in a better position to evaluate the
truth of a prior statement if it “‘could somehow be whisked magi-
cally back in time to witness a gruelling cross-examination of the
declarant as he first gives his statement,” determined the issue not
to be an analysis of “better positions,” but rather “whether subse-
quent cross-examination at the defendant’s trial will still afford the
trier of fact a satisfactory basis for evaluating the truth of the prior
statement.”* Looking to the purposes of confrontation, i.e., insur-
ance of under-oath statements, submission to cross-examination,
the allowance of ‘‘greatest legal machine ever invented for the dis-
covery of the truth,” and jury view of declarant’s demeanor, Justice
White balanced the competing considerations, and found full and
effective cross-examination “at trial only” to be well within the
confines of the confrontation clause.*

Mr. Justice Brennan, for the Green dissent, drew support from the
Douglas decision:

For purposes of the Confrontation Clause, there is no signi-
ficant difference between a witness who fails to testify about

an alleged offense because he is unwilling to do so (as in

Douglas) and a witness whose silence is compelled by an in-

ability to remember. . . . (I)n neither instance are the pur-

poses of the Confrontation Clause satisfied, because the wit-
ness cannot be questioned at trial concerning the pertinent
facts.»

Although the balancing in Green consisted of an analysis of the
effectiveness of at trial cross-examination, in Dutton v. Evans* the
Court positively applied a balancing — indicia of reliability — test
in determining that no confrontation violation existed, even absent
all forms of cross-examination. In this very recently decided case,
the defendant was convicted of murder following a trial in which
one witness testified, over objection, that the defendant’s alleged
accomplice made a statement incriminating the defendant.* The
accomplice was never subject to cross-examination as to his out-of-
court statement. Mr. Justice Stewart, writing for the plurality,

37. Id. at161.

38. Id. (emphasisadded).

39. Id. at 158,

40. Id. at194.

41. 400 U.S. 74 (1970).

42, There were 19 other witnesses, one of whom gave an eye-witness account of
the crime identifying defendant and his alleged accomplice as being involved
therein. Id. at 77.
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stressed that the statement was admissible under a validly recog-
nized hearsay exception, and the defendant was not deprived of his
right to confrontation because there were other indicia of reliability
to establish the authenticity of the statement.** Mr. Justice Harlan,
in his concurring opinion,* and in admitted contradiction to his
previous position in California v. Green,* felt the plurality opinion
was putting the confrontation clause to work for which it was not
suited.* He opined that the fifth and fourteenth amendments were
better suited to test federal and state rules of evidence, and under
the circumstances of this case he could not say there was a denial of
due process.”

Mr. Justice Marshall, writing for the four dissenters, argued
that the prevailing opinion’s characterization of the accomplice’s
testimony as not involving evidence that was ‘“‘crucial” in any sense
or ‘“devastating”, and was “‘of peripheral significance at most,”*
was hyperbole.® He went further and attacked the prevailing
opinion’s use of the “indicia of reliability” principle as a standard
for determining the scope of the confrontation clause:

If ‘indicia of reliability’ are so easy to come by, and prove so

much, then it is only reasonable to ask whether the Confronta-
tion Clause has any independent vitality at all in protecting a

43. 400 U.S. at 88-89. The Court based its finding on the following i~dicia of re-
liability:

1. The statement contained no express assertion about past f. ct, and

consequently it carried on its face a warning to the jury ag: .1 st giving
the statement undue weight.

2. Williams' personal knowledge of the identity and the role of the other
participants in the murder was abundantly established by Truett's
testimony and by Williams’ prior conviction.

3. The possibility that Williams' statement was founded on faulty recollec-
tion was remote.

4, Williams' statement was spontaneous and against his penal interest.

44. Id. at95.

45. 399 U.S. 149 (1970). In Green Justice Harlan asserted that the confrontation
clause was designed to establish a preferential rule, requiring the prosecutor to
produce available witnesses where reasonably possible.

46. MTr. Justice Harlan said:

Regardless of the interpretation one puts on the words of the Confrontation

Clause, the clause is simply not well designed for taking into account the num-

erous factors that must be weighed in passing on the appropriateness of rules

of evidence. 400 U.S. at 96.

47. Id. at 96-97.

48. Id. at107-08.

49. Justice Marshall felt the possibility of prejudice to Evans was very real:

The outcome of Evans’ trial rested, in essence, on whether the jury would be-

lieve the testimony of Truett with regard to Evans’ role in the murder. Id. at

108.

Since Truett was an accomplice, and under Georgia law his testimony needed to be
corroborated, Sloan’s account of what Williams supposedly said to him was undoubt-
edly a part of that corroborating evidence. Id. at 108.
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criminal defendant against the use of extrajudicial statements

not subject to cross-examination and not exposed to a jury as-

sessment of the declarant’s demeanor at trial.*

The Dutton case exemplifies the evidentiary disputes courts
will encounter when they apply a balancing approach in determin-
ing the scope of the confrontation clause. It also demonstrates the
extreme difficulty encountered in forecasting what the rights of an
accused will be under the sixth amendment when the confrontation
clause is applied on a case-by-case basis.

With this bit of history in mind, focus is again directed to Mr.
Justice Stewart’s majority opinion in Nelson v. O'Neil.>* After citing
Green for the proposition that the sixth amendment requires only
full and effective cross-examination at trial, Justice Stewart raised
the query as to the existence of the full and effective cross-examina-
tion in the case at hand, and immediately set out to limit the Court’s
decision in Douglas and Bruton.”? Faced with the statement in both
opinions that effective confrontation was possible “only if (the
witness) affirmed the statement as his,”® he labeled it “dictum’,*
stated that “(0)f course, a witness can be cross-examined on a state-
ment imputed to but not admitted by him,”* and concluded that
the specific holding of Bruton, beyond which *this Court has never
gone,’”’ was:

Plainly the introduction of (the co-defendant’s) confession

added substantial, perhaps even critical, weight to the Govern-

ment’s case in a form not subject to cross-examination, since

(the co-defendant) did not take the stand. Petitioner thus was

denied his constitutional right of confrontation.*

While it cannot be doubted that the criticized statement appear-
ing in Douglas and Bruton (and also in Green) was dictum, its re-
peated use had given it strength, and it was seized upon by more than
one federal court of appeals as being a requisite for effective cross-
examination.” Its rejection to O’Neil is therefore significant, a
“roll-back” of the broader interpretation given the confrontation
clause in years past.

50. Id.at110.

51. 402 U.S.622 (1971).

52. Id.at627.

53. 380 U.S.at420and 391 U.S. at 127.

54. 402 U.S. at 627.

55. Id.

56. 391 U.S. at127-29.

57. See, e.g, West v. Henderson, 409 F.2d 95, 97 (6th Cir. 1969); Townsend v.
Henderson, 405 F.2d 324, 329 (6th Cir. 1968); United States v. Bujese, 378 F.2d 719
(2nd Cir. 1967), cert. granted, vacated, and remanded, 392 U.S. 297 (1968), on rehear-
ing, 405 F.2d 888 (1969). But cf. United States v. Sims, 430 F.2d 1089, 1091 (6th Cir.
1970}; United States v. Catino, 403 F.2d 491, 496 (2d Cir. 1968).
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Finding effective cross-examination not eliminated per se by
the denial of the statement, Justice Stewart, discerning that *‘(hjad
Runnels in this case ‘affirmed the statement as his,’ the respondent
would certainly have been in far worse straits than those in which
he found himself,” determined that it would be “‘unrealistic in the
extreme” to hold that the respondent was denied either the oppor-
tunity or benefit of full and effective cross-examination.s

This portion of the opinion is unsupported by case law, although
Green was cited and a summary of its facts given. The approach by
the Court was not characterized by the orderly, powerful style
present in Green, where the purposes and benefits of confrontation
were subjected to logical analysis, but rather amounted to a “feel-
ing” by the Court that the respondent was equally as well off re-
gardless of the affirmance or denial, so long as the witness did take
the stand. This is not to say that the reasoning in Green did not set
the stage for the O’Neil decision. Although in Green the Court was
faced with altered testimony, whereas in O’Neil there was total de-
nial, the Green decision contains language closely parallel to that
in O'Neil. In Green:

The most successful cross-examination at the time the prior

statement was made could hardly hope to accomplish more

than has already been accomplished by the fact that the wit-
ness is now telling a different, inconsistent story, and — in
this case — one that is favorable to the defendant.*

In O’Neil:

The short of the matter is that, given a joint trial and a com-
mon defense, Runnels’ testimony respecting his alleged out-
of-court statement was more favorable to the respondent than
any that cross-examination by counsel could possibly have pro-
duced, and Runnels ‘affirmed the statement as his.™
Regardless of whatever merits the inherent logic of the Court in

O’Neil may possess, the Court’s lack of an ordered, supported ap-
proach to the problem is to be lamented. The ordered logic of Green
was called for in this latest analysis of full and effective cross-ex-
amination, and was not forthcoming. This resulting lack of guide-
lines can only foreshadow problems in the future.®

58. 402 U.S. at 628-29.

59. 399 U.S. at 159.

60. 402 U.S. at 629.

61. The dissenting opinion, written by Mr. Justice Brennan and joined by Messrs.
Justice Douglas and Marshall, takes the view that the conduct of the state of California
violated the equal protection clause and, because O'Neil's conviction should have
been overturned on that basis, the confrontation clause was not at issue.

The discrimination which the dissent found in O’Neil is, apparently, the fact that
the state applies different evidentiary rules depending on whether the trials of the
two defendants are joint or separate. The difficulty in the dissent is that it cites no
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Thus, in two very recent decisions, Dutton v. Evans,” decided on
December 15, 1970, and Nelson v. O’Neil,* decided on June 1, 1971,
the Court came to grips with the two compelling issues of sixth
amendment protection: (1) It enunciated an “indicia of reliability”
test regarding the very necessity of cross-examination, which while
not a new doctrine, is certainly a most substantial clarification,
though exceedingly difficult in application; (2) it withdrew from
reasoned and oft-repeated dictum concerning the requisites for
full-and-effective cross-examination, resorting to logic more than
law, the natural result of which is an equally vague standard. In
view of the broad and open-ended test enunciated in Dutton, it is
a definite possibility that had the Court found a failure of full and
effective cross-examination in O’Neil, it would nevertheless have
found the requisite “indicia of reliability,” described by Justice
Marshall as being “so easy to come by,” and of necessity bearing
only “an indicium of a probative likelihood.”* If such had been the
case, of course, no sixth amendment violation would have resulted.

The interplay between the nebulous tests enunciated in Dutton
and applied in O’Neil must not be overlooked. In the future courts
will be prone, whether consciously or not, to more limitedly apply
the sixth amendment full and effective cross-examination com-
mand when certain indicia of reliability are also present. That is,
although perhaps less than ample “indicia’” are present to meet the
Dutton test, courts will be inclined {as perhaps the Supreme Court
was in O’Neil*) to move beyond settled precedent and past stand-

equal protection cases and, therefore, one can not determine the precise direction
of the argument.

The most persuasive reasoning that there was an equal protection violation in
O'Neil is based on Cox v. Louisiana, 379 U.S. 536 (1965) and Yick Wo v. Hopkins,
118 U.S. 356 (1886). Because they dealt with instances of absolute discretion in a pub-
lic official giving rise to the power to discriminate, these cases are, to a certain de-
gree, analogous to the situation in O’Neil. The trial judge, under the holding of
Shelley v. Kramer, 334 U.S. 1, 14-18 (1948), is a state official and, insofar as he has
the discretion to choose which cases should be served for a separate hearing, he has
the power to manipulate the use of a codefendant’s confession against an accused who
isimplicated by the statement.

Presuming this to be an accurate evaluation of Brennan's discussion, the discussion
is somewhat weak, in that it rests on the proposition that the discretion to order a sep-
arate trial is a violation of equal protection. Yet, the power of the trial judge to sever
the charge against a given defendant for a separate hearing is a well established ele-
ment of criminal procedure, as is exemplified by its sanction in Rule 14 of the Federal
Rules of Criminal Procedure. It is also significant that this is not, under California
law, an absolute discretion but is subject to reversal if a request lo sever is improperly
denied. People v. Malano, 253 Cal. App. 2d 841, 61 Cal. Rptr. 821 (1967).

62. 400 U.S. 74 (1970).

63. 402 U.S.622 (1971).

64. 400 U.S. at110.

65. Although the Court does not speak of indicia of reliability in the opinion, it is
apparent that some of the indicia present in Dutton, supra note 43, were also present
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ards for full and effective cross-examination, and the Dutton and
O’'Neil tests will consequently merge, their cumulative effect be-
coming the controlling factor in the ultimate determination of
whether “the accused shall enjoy the right . .. to be confronted with
the witnesses against him...."®

William . Sneckenberg — '72

in O’Neil, e.g.:

(1) Runnels’ statement was spontaneous and against his penal interest.

(2) The possibility that Runnels’ statement was founded on faulty recol-
lection is remote, since both defendant’s were arrested simultaneously
and Runnels’ alleged confession was made one day after his arrest.

(3) Runnels’ personal knowledge of the role O’'Neil played in the robbery
is abundantly established by the in-court identification of both de-
fendants by the victim, and Runnels’ conviction in the joint trial. It
is inconceivable that cross-examination could have shown that Run-
nels was not in a position to know whether or not O'Neil was involved

in the robbery. This is especially true, considering both defendants
offered an alibi defense.

66. U.S. Const. amend VI.


















