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SUMMARY OF DECISION

County, in a cross-appeal in an equalization case, moved the Commission for
an Order Compelling Taxpayers to submit to an inspection of their home, and to
- allow County to photograph the interior of the home. The Commission denies the
Motion to Compel Inspection.




NATURE OF THE CASE

Danny K. Stoeber and Mary Kave Stoeber (“Taxpayers”) own certain
residential real property located in Dodge County, Nebraska. Taxpayers timely filed a
protest with the Dodge County Board of Equalization (“County”) alleging that the
County failed to address under-assessed properties within the county, and requested
that their property be equalized with this under-assessed property. County, after a
hearing, reduced the assessed valuation on Taxpayers residential property from
$130,000 to $114,560, from which decision Taxpayers appeal. County cross-appeals
and moved for an Order compelling Taxpayers to submit to an inspection of their
property, and to allow the County to photograph the interior of their home.

DUTIES OF THE PARTIES

A taxpayer who is dissatisfied with the county assessor's determination of
assessed value of real property must file a written protest with County. Neb. Rev.
Stat. §77-1502 (Reissue 1996). A county board of equalization must, between June
1 and July 25 of each year, fairly and impartially equalize the values of all items of
real property in the county “except agricultural and horticultural land . .. ” so that all
real property is assessed uniformly and proportionately. Neb. Rev. Stat. §77-1504
(Reissue 1996).

EVIDENCE OFFERED

Taxpayers timely filed a written protest of the county assessor’s determination
of assessed value of real property. The only allegation made by Taxpayers was “Our
property is not valued uniformly with other similar properties in the neighborhood.”
County, in reviewing the protest, reduced the valuation of Taxpayers’ property from
$130,000 to $114,560. In response, County alleged that the “valuation placed on
the subject property was performed by the Dodge County Assessor using manuals
and guidelines approved or developed by the State of Nebraska Department of
Revenue for valuation. That such application of said manuals and guidelines has the
effect of undervaluing the subject property, resulting in lower valuation that what is
the actual or fair market value of the property.” Answer of County at page 2.
County also filed a Motion for an order “authorizing Appellant’s representative to
enter, inspect and photograph the interior of the subject property herein for the
purpose of determining the fair market value of said property which issues are
relevant to the appeal. . . ” and alleged that “permission (for such an inspection) was
withheld by Appellant.”




FINDINGS OF FACT

The Commission, in determining the case, is bound to consider only that
evidence which has been made a part of the record before it. No other information
or evidence may be considered. See Neb. Rev. Stat. §77-5016(3) (Reissue 1996).
From the pleadings and the evidence submitted the Commission finds and
determines as follows:

L. Taxpayer owns certain real residential property in Dodge County which is
subject to taxation.

II.  OnJune 28, 1996, Taxpayer timely filed a written protest with the County.

II.  On July 26, 1996, County reduced the assessment of the Taxpayers property
from $130,000 to $114,560.

IV.  The County neither requested nor ordered an inspection of the subject
property as part of its decision making process.

V.  The subject matter of Taxpayers’ appeal is equalization.

JURISDICTION

The Tax Equalization and Review Commission has jurisdiction of this case
pursuant to Neb. Rev. Stat. §77-5007 (Reissue 1996).

CONCLUSIONS OF LAW

The Commission has broad authority in resolving contested cases. For
example, Neb. Rev. Stat. §77-5017 (Reissue 1996) states “In resolving a contested
case, the commission may make such orders as are appropriate for resolving the
dispute but in no case shall the relief be excessive compared to the problems
addressed.” However, this authority is not unlimited. Neb. Rev. Stat. §77-5018
(Reissue 1996) states “The commission may issue decisions and orders which are
supported by the evidence appropriate for resolving the matters in dispute.”

This Motion cannot be addressed without reference to a fundamental right:
that of the integrity of the home. As the United States Supreme Court has noted:




“The Fourth Amendment, and the personal rights which it
secures, have a long history. At the very core stands the
right of a man to retreat into his own home and there be
free from unreasonable governmental intrusion. . . William
Pitt’s eloquent description of this right has been often
quoted. The late Judge Jerome Frank made the point in
more contemporary language: ‘A man can still control a
small part of his environment, his house; he can retreat
thence from outsiders, secure in the knowledge that they
cannot get at him without disobeying the Constitution.
That is still a sizable hunk of liberty - - worth protecting
from encroachment. A sane, decent, civilized society must
provide some such oasis, some shelter from public scrutiny,
some insulated enclosure, some enclave, some inviolate
place which is a man’s castle.”

Silverman v. U.S., 365 U.S. 505, 512, 81 S. Ct. 679, 683 (1961). (Citations
omitted.) The Fourth Amendment to the United States Constitution holds that
“The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures shall not be violated, . . ” This provision

is, of course, binding on the States pursuant to the XIV Amendment of the United
States Constitution. It holds in Section 1 that “No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States
.. . 7 Finally, the Constitution of the State of Nebraska echoes this standard in
Article I, Section 7.

These provisions establish that the County must justify an intrusive inspection
such as that proposed here. The burden imposed on the County under the
circumstances of this civil matter is substantial. Given the Constitutional mandates,
and the evidence adduced, it cannot be said that the County has justified its request
for an order compelling Taxpayers to allow the inspection and photographing of the
interior of their home. The Commission must, therefore, and hereby does conclude
as a matter of law that the Motion should be denied. -




ORDER
IT IS, THEREFORE, ORDERED as follows:
The Motion to Compel Inspection is denied.

This case should be scheduled for a hearing on the merits as soon as it mav be
heard.

IT IS SO ORDERED.

Dated this 19th day of February, 1997.
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