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FLEMING v. ASBILL: SOUTH CAROLINA
GUARDIAN AD LITEM NOT IMMUNE

FROM CIVIL LIABILITY

INTRODUCTION

With increasing regularity, family courts have been appointing
guardians ad litem for children involved in custody disputes.1 In child
custody cases, a court appoints a guardian ad litem by "statute, rule,
or law with the right, obligation and duty to make recommendations
concerning the best interest of the children to the court."2 With the
increase in the appointment of guardians ad litem in custody cases,
federal courts have been confronted with a growing number of law-
suits brought against guardians for deprivation of civil rights under
Title 42 of the United States Code section 1983 ("section 1983").3 Ad-
ditionally, federal and state courts have been increasingly confronted
with actions at common law for negligence. 4 Commonly, the guardi-
ans ad litem defend the section 1983 and common law claims by as-
serting immunity. 5 The majority of federal and state courts have held
that guardians ad litem are absolutely immune from liability in their
role as quasi-judicial officers. 6

1. Tara L. Muhlhauser, From "Best" to "Better": The Interests of Children and the
Role of a Guardian Ad Litem, 66 N.D. L. REV. 633, 636 (1990).

2. Dana E. Prescott, The Liability of Lawyers as Guardians Ad Litem: The Best
Defense is a Good Offense, 11 J. AM. AcAD. MATRnm. LAw. 65, 69 (1993). "The practical
reality today is that the moment a divorce complaint is filed, the court is entitled sua
sponte, or upon motion, to appoint a lawyer (or other professional) as a guardian ad
litem for a child." Prescott, 11 J. Am. ACAD. MATRim. LAw. at 79. See Susan L. Thomas,
Annotation, Liability of Guardian Ad Litern for Infant Party to Civil Suit for Negligence
in Connection with Suit, 14 A.L.R. 5th 929, 933 n.1 (1993) (stating that either attorneys
or non-lawyers may be appointed as guardians ad litem).

3. See infra notes 180-286 and accompanying text. See 42 U.S.C § 1983 (1988).
Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other persons within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

Id.
4. See infra notes 180-380 and accompanying text.
5. Prescott, 11 J. AM. ACAD. MATRiM. LAw. at 109. There are two types of immu-

nity - absolute immunity and qualified immunity. Id. at 110. "Absolute immunity
precludes any action for damages" as long as the conduct is within the scope of the
duties, while qualified immunity "shields only that conduct not violative of clearly es-
tablished constitutional rights of which a reasonable person would have known." Id.
(quoting Hodorowski v. Ray, 844 F.2d 1210, 1212-13 (5th Cir. 1988)).

6. See Short v. Short, 730 F. Supp. 1037, 1039 (D. Colo. 1990) (noting that there
were judicial mechanisms in place that "preserv[ed] [the] guardian ad litem's accounta-
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In Fleming v. Asbill,7 the United States Court of Appeals for the
Fourth Circuit addressed whether a paid guardian ad litem, appointed
in a child custody hearing, should be granted absolute immunity in a
subsequent civil suit for deprivation of civil rights under section
1983.8 In addition, the Fourth Circuit addressed whether, under
South Carolina common law, a paid guardian ad litem could be held
liable to a ward for negligent acts committed in a previous custody
proceeding. 9 The Fourth Circuit found that the guardian ad litem was
immune from section 1983 liability for acts committed within the judi-
cial process. 10 However, the court found that, under South Carolina
law, guardians ad litem who negligently performed their duties could
be liable to their ward." Consequently, the Fourth Circuit remanded
for further proceedings.' 2

This Note will begin by detailing the Fourth Circuit's decision in
Fleming.13 This Note will then examine the impact of section 1983
liability on common law immunities, survey other federal courts' deci-
sions addressing guardian ad litem immunity as a defense against
section 1983 claims, review South Carolina case law regarding the lia-

bility" and concluded that a guardian ad litem was a "quasi-judicial" officer and immune
from section 1983 liability); Myers v. Morris, 810 F.2d 1437, 1467 (8th Cir. 1987), cert.
denied, 484 U.S. 828 (1987) (concluding that guardians were appointed to fulfill "quasi-
judicial" functions and were therefore entitled to absolute immunity for questioning
children); Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984) (finding that the
psychologist, psychiatrist and guardian ad litem were entitled to absolute immunity
because they were "state employees ... responsible for the prosecution of child neglect
and delinquency petitions in Michigan courts"); State ex rel. Bird v. Weinstock, 864
S.W.2d 376, 385-86 (Mo. Ct. App. 1993) (holding that a guardian ad litem was entitled
to quasi-judicial immunity from section 1983 liability for actions taken in child custody
proceedings); Penn v. McMonagle, 573 N.E.2d 1234, 1237 (Ohio Ct. App. 1990) (conclud-
ing that a guardian ad litem was entitled to absolute immunity "arising out of the per-
formance of... duties as guardian ad litem"); Tindell v. Rogosheske, 428 N.W.2d 386,
387 (Minn. 1988) (finding that a guardian ad litem was absolutely immune "from liabil-
ity for acts within the scope of that guardian's exercise of statutory responsibilities").
See infra notes 180-379 and accompanying text. The immunity courts afford guardians
ad litem is often referred to as "quasi-judicial immunity." Thomas, 14 A.L.R. 5th at 935-
36. Quasi judicial immunity precludes any action for liability against a quasi-judicial
officer as long as the alleged conduct is within the scope of the quasi judicial officer's
authority. Compare Imbler v. Pachtman, 424 U.S. 409, 420 (1976) (noting that federal
courts have held that prosectors are protected by "quasi-judicial" immunity) with
Thomas, 14 A.L.R. 5th at 935-36 (stating that quasi-judicial immunity applies if the
conduct is within the scope of the actor's authority). The extension of quasi-judicial
immunity to include guardians ad litem is a relatively recent development in the Ameri-
can judicial system. Thomas, 14 A.L.R. 5th at 936.

7. 42 F.3d 886 (4th Cir. 1994).
8. Fleming v. Asbill, 42 F.3d 886, 886-91 (4th Cir. 1994).
9. Fleming, 42 F.3d at 889-90.

10. Id.
11. Id.
12. Id. at 891.
13. See infra notes 17-83 and accompanying text.
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bility of guardians ad litem for negligence, and survey state court deci-
sions addressing immunity for guardians ad litem as a defense in
negligence actions. 14 This Note concludes that, although the Fourth
Circuit failed to properly analyze the question of a guardian ad litem's
immunity, the court's decision was consistent with that of other circuit
courts in finding that a guardian ad litem is immune from section
1983 liability.' 5 Additionally, this Note concludes that the Fourth
Circuit correctly found that the guardian ad litem was not immune
from suit under South Carolina common law.' 6

FACTS AND HOLDING

Todd Fleming ("Todd") was born on July 20, 1979, and eight
months later his mother died. 17 After his mother's death, Todd re-
mained in the custody and care of his father, Kenneth Fleming
("Fleming").' 8 In 1986, Todd's maternal grandparents, Brenton and
Mattie Hall ("Halls"), filed a petition in the Lexington County Family
Court in South Carolina seeking custody of Todd. 19 In compliance
with South Carolina's rules of procedure, the family court appointed
Mary Ann Asbill ("Asbill"), an attorney, to serve as Todd's guardian ad
litem in the custody proceeding. 20 Asbill served as Todd's guardian ad
litem from July of 1986 until December of 1989.21

On October 30, 1986, the family court issued an oral order reaf-
firming Fleming's right to custody of Todd.2 2 Although the court's oral
order gave Fleming custody of Todd, the Halls, represented by attor-
ney John Earl Duncan ("Duncan"), obtained an ex parte order wherein

14. See infra notes 89-380 and accompanying text.
15. See infra notes 381-493 and accompanying text.
16. See infra notes 381-493 and accompanying text.
17. Fleming v. Asbill, 42 F.3d 886, 887 (4th Cir. 1994).
18. Fleming, 42 F.3d at 887. Appellant's Opening Brief at 4, Fleming v. Asbill, 42

F.3d 886 (4th Cir. 1994) (No. 93-2238).
19. Fleming, 42 F.3d at 887. The United States Court of Appeals for the Fourth

Circuit's opinion did not state the specific allegations contained in the Halls' petition for
custody. See id. at 886-91 (failing to address the specific allegations in the Halls' peti-
tion for custody).

20. Fleming, 42 F.3d at 887. Rule 17 of the South Carolina Rules of Civil Proce-
dure stated that "[tihe court shall appoint a guardian ad litem for a minor or incompe-
tent person not otherwise represented in an action or shall make such order as it deems
proper for the protection of the minor or incompetent person." S.C. R. Crv. P. 17(c).

21. Fleming, 42 F.3d at 887.
22. Id. After the court ordered custody to Fleming, Fleming "was required to pur-

sue employment out of state." Appellant's Opening Brief at 5, Fleming (No. 93-2238).
Fleming moved to Nevada where his sister lived and resided there for several months.
Id. However, Fleming secured employment in the "Augusta, Georgia-South Carolina
area" and therefore returned to Georgia and took up residence. Id.

1996] 1713



1714 CREIGHTON LAW REVIEW [Vol. 29

they were awarded custody of Todd.23 Todd's guardian ad litem par-
ticipated in the proceeding.24

Subsequently, Asbill filed an ex parte affidavit with the family
court on February 29, 1988.25 Pursuant to the ex parte order and the
affidavit, the court issued a "pick up" order that allowed authorities to
"seize" Todd and take him to his grandparents. 26 Although Asbill and
Duncan knew where Fleming and Todd were, neither father nor son
were given notice of either the proceeding or the order.27

A South Carolina law enforcement agent immediately went to
Todd's school in Martinez, Georgia, "seized" Todd, and placed him in
the Halls' custody in South Carolina.28 While in the custody of the
Halls, Todd became distraught and pleaded with the Halls to return
him to Fleming.29 On March 2, 1988, the Halls returned Todd to his
father. 30

On April 11, 1988, the Halls again removed Todd from Westmont
Elementary without notice to either Fleming or the school.31 After
learning of Todd's disappearance, Fleming began a search.32 In the
course of the search, Fleming discovered that the Halls had taken
Todd to South Carolina.3 3 On June 6, 1988, the Lexington County

23. Fleming, 42 F.3d at 888. Todd alleged that Asbill and Duncan obtained the ex
parte order "on the basis of false and misleading allegations." Appellant's Opening Brief
at 5, Fleming (No. 93-2238). The Fourth Circuit's opinion did not state any specific
allegations. See generally Fleming v. Asbill, 42 F.3d 886 (4th Cir. 1994).

24. Fleming, 42 F.3d at 887-88.
25. Id. at 888. Todd alleged that "the affidavit of Defendant Asbill ... [s]entence by

sentence ... contained 'false and misleading representations' craftily contrived by both
Asbill and Duncan to induce a Family Court Judge into issuing an ex parte order." Ap-
pellant's Reply Brief at 4, Fleming v. Asbill 42 F.3d 886 (4th Cir. 1994) (No. 93-2238).

26. Appellant's Reply Brief at 4, Fleming (No. 93-2238). Todd alleged that the affi-
davit contained "false and misleading representations." Appellant's Opening Brief at 5,
Fleming (No. 93-2238). Todd alleged that "during the time [Fleming] was away working
in Nevada, and later in Augusta, Georgia, Asbill and Duncan, without any notice to
[Fleming], obtained from the Lexington County Family Court, on the basis of false and
misleading allegations, a Court Order purporting to deprive [Fleming] of custody ... of
his son." Id.

27. Fleming, 42 F.3d at 888. Todd contended that "[alt no time did Kenneth L.
Fleming, or minor appellant Todd Douglas Fleming, have any personal knowledge, or
any kind of actual, or constructive notice, of the proceedings, hearings and Court actions
being taken against them." Appellant's Opening Brief at 5, Fleming (No. 93-2238).

28. Fleming, 42 F.3d at 888. The Fourth Circuit noted that "[t]he seizure occurred
without so much as a phone call to Fleming." Id.

29. Fleming, 42 F.3d at 888.
30. Id.
31. Appellant's Opening Brief at 6, Fleming (No. 93-2238).
32. Id. at 6.
33. Fleming, 42 F.3d at 888. After Todd's capture, the Halls removed him to South

Carolina. Id. Following a search for Todd, "Fleming discovered what had happened."
Id.
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Family Court awarded permanent custody to the Halls.3 4 Fleming ap-
pealed the custody order to the South Carolina Court of Appeals.3 5

On appeal, Fleming asserted that the Halls were awarded custody
based on "Duncan and Asbill's knowingly contrived allegations of
[Fleming's] instability and misconduct."3 6 The court of appeals re-
manded the case to the family court for reconsideration.3 7

On remand, Fleming's case to obtain custody of Todd was
strengthened by evidence of Todd's sexual and physical abuse while in
the custody of the Halls.38 The family court found that Todd had been
abused by Brenton Lee Hall, a cousin who lived near the Halls.3 9

Fleming, Todd, and Fleming's sister made at least fifteen telephone
calls and eight visits to the Lexington Department of Social Services
("Department") to report the abuse.40 The Department, however,
failed to investigate the situation, and "Fleming alleged that Asbill
intervened at the [Dlepartment to head off the inquiry."4 1

The Halls agreed to return custody of Todd to Fleming in August
of 1990.42 The Fourth Circuit noted that "[b]y this time, Fleming had
spent over $10,000 on legal fees."4 3 In addition to the legal expenses,
Fleming lost his life savings, his land, and his home.44 The court fur-
ther noted that "[diuring the battle, [Fleming] was publicly accused of
kidnaping and child abuse, and was threatened with criminal
prosecution."

45

On May 14, 1992, Todd, by his Next Friend Kenneth Fleming,
brought an action in the United States District Court for the District
of South Carolina against the South Carolina Department of Social

34. Fleming, 42 F.3d at 888. Todd remained in the Halls' custody for two and one-
half years. Id. At one time, Fleming was not allowed to contact Todd for eight months.
Id.

35. Fleming, 42 F.3d at 888.
36. Id.
37. Id.
38. Id.
39. Id. (stating that Brenton Lee Hall sexually and physically abused Todd).
40. Id.
41. Id.
42. Id. "In August, 1990, the Halls agreed to return Todd to Fleming, and his cus-

tody was restored by stipulation." Id.
43. Fleming, 42 F.3d at 888.
44. Id.
45. Id. Fleming alleged that both Asbill and Duncan "created and published

throughout the state [a] false and misleading 'missing' person flyer which was devised
to harass [Fleming]." Appellant's Reply Brief at 9, Fleming (No. 93-2238). The flyer
stated, "Todd was last seen October 30, 1986, in Lexington, South Carolina, when he
was taken by his non-custodial father, Kenneth L. Fleming." Id. The flyer was false
when it was published because all of the parties knew the whereabouts of Todd and at
the last "lawful hearing in October, 1986, the Court had confirmed Kenneth Fleming as
being the custodial parent of Todd Fleming." Id.
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Services, Duncan, Asbill, the Halls, and Brenton Lee Hall.46 Todd's
claims against Asbill and Duncan alleged professional malpractice,
deprivation of civil rights under Title 42 of the United States Code
section 1983 ("section 1983"), and gross negligence.47 Additionally,
Todd charged Asbill with breaching a fiduciary duty to her ward.4s

Todd supported these claims by alleging "that Asbill and Duncan con-
spired with the Halls and intentionally misrepresented facts to the
family court."49

Asbill moved to dismiss the action on the ground that quasi-judi-
cial immunity applied to court-appointed guardians ad litem.50 On
April 1, 1993, the district court entered an order dismissing the claims
against Asbill and stating that, because "the [guardian ad litem] acts
for the court and is an integral part of the judicial process, the guard-

46. Fleming, 42 F.3d at 888. The Fourth Circuit's opinion does not address the
claims against the South Carolina Department of Social Services, the Halls, and Bren-
ton Lee Hall. See id. at 886-91 (failing to discuss the claims against the South Carolina
Department of Social Services, the Halls, and Brenton Lee Hall). The Fourth Circuit
noted that "[tihe claims against Asbill and Duncan are the only ones relevant here." Id.
at 888. Author's Note: For purposes of clarity, the plaintiff in this case will hereinafter
be referred to as "Todd."

47. Fleming, 42 F.3d at 888. See 42 U. S. C. § 1983 (1988). Section 1983 provides:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other persons within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

Id.
48. Fleming, 42 F.3d at 888.
49. Id. In his petition, Todd alleged: 1) Asbill and Duncan used "the Lexington

County Family Court to effect the illegal, unwarranted and tragically injurious separa-
tion between [Fleming] and his minor son." Appellant's Reply Brief at 5, Fleming (93-
2238); 2) Asbill and Duncan "'filed.. . between February 29, 1988, and March 21, 1990,
a series of sworn affidavits the purpose of which was to intentionally misinform the
Court and thereby prevent her ward... from having a relationship and visitation with
[Todd's] natural father.'" Id.; 3) The "'February 29, 1988,... affidavit and Order con-
tained false and misleading representations that the child: (i) had be 'secreted' and
'disappeared' and that (ii) [the South Carolina Law Enforcement Department] had
either located the child, or had made request to pick-up child."' Id. at 6; 4) Asbill was
"'unnecessary and surreptitious' and calculated to 'further their illegal purpose.'" Id.;
5) Asbill and Duncan "repeatedly met with Lexington County Sheriff's Department dep-
uties Dennis Chapman and Mary Van DeWeigh for the purpose of discouraging their
investigation of allegations of sexual abuse reportedly suffered by Todd." Id.; 6) Asbill
and Duncan "intentionally both misinformed the Court and concealed information from
the Court as to the facts of notice and proper representation.... At no time was there
ever an emergency so as to justify any of the ex parte proceedings or hearings which
occurred at the Lexington County Courthouse on December 11, 1986, June 19, 1987,
and February 29, 1988." Id. at 6-7; and 7) Asbill "breached the professional standard of
due care and negligently, gross negligently, willfully, failed to perform her legal services
and duties in accordance with general recognized standards common to her profession."
Id. at 7.

50. Appellant's Opening Brief at 7, Fleming (No. 93-2238).

1716 [Vol. 29



GUARDIAN AD LITEM LIABILITY

ian is protected by quasi-judicial immunity."5 1 In addition, the dis-
trict court stated that "a grant of immunity allow[ed] the guardian to
engage in vigorous and autonomous representation of the child be-
cause without immunity a guardian's judgment may be influenced by
threats of suit and considerations other than the welfare of the
child."5 2 The district court granted Asbill's motion to dismiss, holding
that Asbill was protected by quasi-judicial immunity on all claims. 53

Duncan moved to dismiss the action on the ground that Todd's
petition failed to state a claim for which relief could be granted.5 4

Duncan stated that, as an attorney, he was immune from third party
liability for actions "arising from the performance of his professional
activities."55 Duncan also claimed that he was not a state actor ame-
nable to suit under section 1983.56 On August 3, 1993, the district
court issued an order granting Duncan's motion to dismiss. 57 The
court stated that Duncan was immune from third party liability from
acts "arising from the performance of his professional activities."5 8

The district court further stated that "it is clear that the conduct of a
private attorney is not the equivalent of state action so as to justify a
claim for relief in this matter."5 9

Todd appealed the district court's orders dismissing the claims
against Asbill and Duncan to the United States Court of Appeals for
the Fourth Circuit.6 0 On appeal, the Fourth Circuit affirmed the dis-
trict court's dismissal of the section 1983 claims against Asbill and
Duncan and the common law claims against Duncan.6 1 The Fourth
Circuit, however, reversed the dismissal of Todd's common law negli-
gence claim against Asbill and remanded the case to determine
liability.6 2

51. Id.
52. Id. at 7-8.
53. Fleming, 42 F.3d at 888.
54. Appellant's Opening Brief at 13, Fleming (No. 93-2238).
55. Id.
56. Id. at 17-18.
57. Id. at 18.
58. Id. at 13.
59. Id. at 18.
60. Fleming, 42 F.3d at 888 n.3. The claims against the South Carolina Depart-

ment of Social Services, the Halls, and Brenton Lee Hall were also dismissed in sepa-
rate orders. Id. at 888.

61. Fleming, 42 F.3d at 888-91.
62. Id. at 890-91. The Fourth Circuit stated, "We conclude, then, that South Caro-

lina yet adheres to the Simpson-McIver-Cagle line of cases, and a paid guardian ad
litem must answer to his ward if his negligent acts cause the ward damage." Id. at 890.
The court concluded by stating that "[w]e therefore reverse the dismissal of Todd's com-
mon law claims against Asbill" and remanded the case for further proceedings. Id. at
890-91.
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The Fourth Circuit first addressed Todd's section 1983 claim
against Asbill and considered the applicability of quasi-judicial immu-
nity.63 The court stated that "[a] line of Supreme Court cases holds
that judges, prosecutors, witnesses, and other actors in the judicial
process are immune from [section] 1983 . . . liability for misfeasance
of their duties."6 4 Further, the court discussed the public policy rea-
sons to extend quasi-judicial immunity to guardians ad litem in sec-
tion 1983 cases involving child custody disputes.6 5 The court reasoned
that "[a] guardian ad litem must ... be able to function without the
worry of possible later harassment and intimidation from dissatisfied
parents."66 The court concluded that Asbill was immune from section
1983 liability because all of Asbill's actions "occurred within the judi-
cial process" while Asbill was acting as a guardian ad litem.6 7

Second, the Fourth Circuit addressed Todd's common law negli-
gence claims against Asbill.6s The court stated that a "long string" of
South Carolina cases established that a "guardian ad litem is liable to
his ward for negligent performance of his duties."6 9 The court further
stated that, "[ilf in consequence of the culpable omission or neglect of
the guardian ad litem the interests of the infant are sacrificed, the
guardian may be punished for his neglect as well as made to respond
to the infant for the damage sustained."70 Although Asbill argued
that the cases relied on by the court did not involve child custody dis-
putes, the court stated that there was no indication "that the rule is
subject to exceptions." 71 The Fourth Circuit interpreted South Caro-
lina precedent and concluded that a court-appointed guardian ad li-

63. Fleming, 42 F.3d at 889.
64. Id.
65. Id.
66. Id. (quoting Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984)). The

Fourth Circuit stated that "consequently, a grant of absolute immunity would be appro-
priate. A failure to grant immunity would hamper the duties of a guardian ad litem in
his role as advocate for the child in judicial proceedings." Id. (quoting Kurzawa, 732
F.2d at 1458).

67. Fleming, 42 F.3d at 889. The Fourth Circuit stated that "[aill of the actions
complained of occurred within the judicial process; in short, Asbill lied about X to pro-
cure order Y. Even if Asbill lied to the judge in open court, she was still acting as the
guardian, and is immune from § 1983 liability." Id.

68. Fleming, 42 F.3d at 889.
69. Id. The Fourth Circuit stated that the common law claims presented more dif-

ficulty than the section 1983 claim. Id. In analyzing the common law negligence claim,
the district court adopted the analysis articulated by the United States Supreme Court
in Briscoe v. LaHue, 460 U.S. 325 (1983), and determined that quasi-judicial immunity
applied to guardians ad litem at common law. Fleming, 42 F.3d at 889. However, the
Fourth Circuit stated that South Carolina common law was to the contrary. Id.

70. Fleming, 42 F.3d at 889 (quoting Simpson v. Doggett, 156 S.E. 771, 773 (S.C.
1930)).

71. Id. at 890.
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tem is not immune from suit in connection with actions taken in a
previous custody dispute. 72

In addition, the Fourth Circuit examined a South Carolina stat-
ute that eliminated civil liability for volunteer guardians ad litem. 73

The statute granted volunteer guardians ad litem immunity from civil
damages when their acts or failure to act resulted in personal injury,
except for acts of gross negligence. 74 The court, therefore, reasoned
that if a volunteer guardian ad litem could be found liable for gross
negligence "then surely a paid professional like Asbill ought to be."75

The Fourth Circuit concluded that, under South Carolina law, a paid
guardian ad litem is liable for negligent acts that cause the ward
damage.

76

Third, the Fourth Circuit addressed the claims against the Halls'
attorney, Duncan.77 The court stated that Todd's common law claims
against Duncan "basically amounted to a claim of malicious prosecu-
tion."78 The court explained that, even though South Carolina com-
mon law recognized this tort, the correct defendant would have been
the Halls because they brought the previous action against Fleming. 79

The court further stated that the Halls' attorney was immune from
suit as long as the attorney was acting in the interest of the client and
not for "personal or malicious reasons."80 The court concluded that
Todd's complaint did not establish that "Duncan did anything with a
personal or malicious motive to cause harm to Todd."81

Finally, the court addressed Todd's section 1983 claim against
Duncan and determined that Duncan was not acting "under color of
state law" simply because he used the state's court system.8 2 The

72. Id.
73. Id.
74. Id. The South Carolina statute provided:
After participating in the training program of the Guardian ad Litem Program,
any person who is appointed to serve as guardian ad litem and serves without
compensation is not liable for any civil damages for any personal injury as a
result of any act or omission by the person in the discharge of the responsibili-
ties of a guardian ad litem if he acts in good faith and is not guilty of gross
negligence.

S.C. CODE ANN. § 20-7-127 (1988).
75. Fleming, 42 F.3d at 890. Further, the Fourth Circuit stated that "[i]f guardi-

ans ad litem were already afforded absolute quasi-judicial immunity in South Carolina,
the limitation of liability in § 20-7-127 would have been a vain act." Id.

76. Fleming, 42 F.3d at 890.
77. Id.
78. Id. Todd also argued that he was in "'privity' with the Halls so as to make him

Duncan's 'client' and in turn subjecting Duncan to liability for professional negligence."
Id. at 890 n.7. The court found no merit to this argument. Id.

79. Fleming, 42 F.3d at 890.
80. Id.
81. Id.
82. Id. (finding the section 1983 argument against Duncan to be unpersuasive).
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Fourth Circuit, therefore, held that Duncan was not amenable to suit
under section 1983.83

BACKGROUND

THE GuARDIAN AD LITEM

In child custody cases, courts appoint guardians ad litem by stat-
ute for the purpose of "assisting the court to act in the best interests of
the child as a 'wise, affectionate and careful parent.'" 84 When a court
appoints a guardian ad litem by statute, the statute dictates the ap-
pointment of the guardian and defines the role of the guardian ad li-
tern in that particular proceeding.85

Generally, in addition to providing a voice for the child in court,
the role of the guardian ad litem in the context of a child custody pro-
ceeding is to represent the best interests of the child. 86 The guardian
ad litem's duty is to determine and protect the interests of the child by
investigating the relevant information and making recommendations
to the court.8 7 Therefore, the guardian ad litem is charged with repre-

83. Id. at 890.
84. Dana E. Prescott, The Liability of Lawyers as Guardians Ad Litem: The Best

Defense is a Good Offense, 11 J. AM. ACAD. MATRIM. LAw. 65, 69 (1993).
85. CAROL H. LANE, FOUNDATIONS OF CHILD ADVOCACY: THE GUARDIAN AD LITEM

IN DIVORCE CASES 164 (Donald C. Bross et al. eds., 1987) [hereinafter LANE]. Examples
of such statutes include: CONN. GEN. STAT. ANN. § 46b-54 (Supp. 1986); IOWA CODE
ANN. § 598.12 (1981); MoNT. REV. CODE ANN. § 40-4-205 (1985); NEB. REV. STAT. § 42-
358 (1) (1984); OR. REV. STAT. § 107.425(3) (1984); UTAH CODE ANN. § 30-3-11.2 (Supp.
1986). LANE, supra note 85, at 170 n.23. "Wisconsin and New Hampshire mandate the
appointment of a [guardian ad litem] in all divorce-related custody disputes." Id. at
164. In addition, the American Academy of Matrimonial Lawyers has established
guidelines for attorneys and guardians ad litem to follow. See REPRESENTING CHILDREN:
STANDARDS FOR ATTORNEYS AND GUARDIANS AD LITEM IN CUSTODY OR VISIrATION PRO-
CEEDINGS, AMERICAN ACADEMY OF MATRIMONIAL LAwYERS (1995).

86. Tara L. Muhlhauser, From "Best" to "Better": The Interests of Children and the
Role of a Guardian Ad Litem, 66 N.D. L. REV. 633, 633 (1990). "The most significant
aspect of the guardian ad litem's role was the attempt to strike a balance on behalf of a
child between the state and the parent's interests." Id. at 634-35. "In practice, the 'best
interest of the child' standard often operates as a fiction to soothe the conscience of
judges, lawyers, and parents who invoke it as a mantra without meaning, a balm for the
reality that the child's rights are subservient to those of the parents." Prescott, 11 J.
AM. AcAD. MATRmM. LAw. at 67; see generally, Kathryn E. Stryker & Gregory G. Gordon,
Representing Children, NEVADA LAW., Oct., 1995 (providing helpful hints in the repre-
sentation of children).

87. Prescott, 11 J. AM. MATRM. LAw. at 69-70; see Susan L. Thomas, Annotation,
Liability of Guardian Ad Litem for Infant to Civil Suit for Negligence in Connection with
Suit, 14 A.L.R. 5th 929, 935 (1993) (stating that the duty of the guardian ad litem is to
"ascertain and protect the rights of the infant"). The recommendations of the guardian
ad litem are "nothing more than another possible piece of evidence" until the recommen-
dations become a court order. Prescott, 11 J. AM. MATIuM. LAw. at 70. A trial court is
entitled to accept or reject the guardian ad litem's findings after reviewing the recom-
mendation. Id. The role of the guardian ad litem is frequently characterized as that of
"investigator, champion, and monitor." Muhlhauser, N.D. L. REV. at 638.
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senting the best interests of the child, while at the same time acting as
an "arm of the court" by assisting the court in determining the best
interests of the child.88

THE UNITED STATES SUPREME COURT'S APPLICATION OF SECTION 1983
TO ACTORS WITHIN THE JUDICIAL PROCESS

In an attempt to strengthen the provisions of the Fourteenth
Amendment to the United States Constitution, Congress enacted the
Civil Rights Act of 1871. 89 Title 42 of the United States Code section
1983 ("section 1983") imposed civil liability on any actor who, under
color of state law, deprived an individual of civil rights. 90 The enact-
ment of section 1983, however, created a conflict for federal courts be-
tween traditional common law principles of judicial immunity and the
civil liability for state actors imposed by section 1983.91 In resolution
of this conflict, the United States Supreme Court has consistently
stated that Congress did not intend section 1983 to overrule common
law immunity principles. 92 Rather, the Supreme Court has stated

88. Thomas, 14 A.L.R. 5th at 935-36. Susan L. Thomas stated:
A guardian ad litem appointed to represent an infant is regarded as an officer
of the court, especially appearing to look after the interests of the infant, and is
charged with the duty to ascertain and protect the rights of the infant, and to
bring those rights directly under the consideration of the court for decision.

Id. at 935.
89. Jeffery A. Zaluda, Note, Pulliam v. Allen: Harmonizing Judicial Accountabil-

ity For Civil Rights Abuses with Judicial Immunity, 34 AM. U. L. REV. 523, 524 (1985);
see Lisa E. Key, Note, Private Enforcement of Federal Funding Conditions Under
§ 1983: The Supreme Court's Failure to Adhere to the Doctrine of Separation of Powers,
29 U.C. DAVIS L. REV. 283, 303 (1996) (stating that "[slection 1983 arose out of civil
rights legislation enacted by Congress during the Reconstruction Era after the Civil
War"). The United States Supreme Court has noted that one of the predominate rea-
sons for section 1983's enactment was to "afford a federal right in federal courts be-
cause, by reason of prejudice, passion, neglect, intolerance or otherwise, state laws may
not be enforced and the claims of citizens to the enjoyment of rights, privileges, and
immunities guaranteed by the Fourteenth Amendment might be denied." Id. at 303-04
(quoting Monroe v. Pape, 365 U.S. 167, 180 (1960), overruled in part by Monell v. De-
partment of Social Servs., 436 U.S. 658 (1978)).

90. Zaluda, 34 AM. U. L. REV. at 524. See 42 U.S.C § 1983 (1988). Section 1983
provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes
to be subjected, any citizen of the United States or other persons within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

Id.
91. Zaluda, 34 AM. U. L. REV. at 524. Section 1983 actions may be brought in

either federal court or state court. Maurice Ryan & Kathleen Lynch, Notice of Claims
- Easy to Follow but Timing is Important, 64 J. KAN. BAR. Assoc. 36, 38 (Oct. 1995).

92. Zaluda, 34 AM. U. L. REV. at 524. Supreme Court of Va. v. Consumer Union of
U.S., Inc., 446 U.S. 719, 731 (1980) (stating that "[in Tenney, we concluded that Con-
gress did not intend [section] 1983 to abrogate the common-law immunity of state legis-
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that section 1983 was to be read in light of the common law immunity
principles that existed at the time of its adoption.9 3

The first American courts to address the issue of a judge's civil
liability relied on the English common law doctrine of judicial immu-
nity.9 4 The common law doctrine of judicial immunity served to "cloak
judges with absolute protection from civil suit."95 Courts limited judi-
cial immunity to acts committed within the judge's jurisdiction, and
this immunity applied even when a judge acted maliciously and cor-
ruptly.9 6 In Bradley v. Fisher,9 7 an early United States Supreme
Court case addressing judicial immunity, the Supreme Court ex-
plained that judicial immunity was essential to the administration of
justice because a judicial officer should be free to act on the officer's
convictions without the threat of civil liability.98 In addition, the
Court in Bradley stated that requiring a judge to answer for his judi-

latures"); Stump v. Sparkman, 435 U.S. 349, 356 (1978) (stating that "[tihe legislative
record gave no indication that Congress intended to abolish [the common law immunity]
principles"); Pierson v. Ray, 386 U.S. 547, 554 (1967) (stating that "Ithe legislative rec-
ord gives no clear indication that Congress meant to abolish wholesale all common-law
immunities"); Tenney v. Brandhove, 341 U.S. 367, 376 (1951) (stating that "[wie cannot
believe that Congress - itself a staunch advocate of legislative freedom - would im-
pinge on a tradition so well grounded in history and reason by cavort inclusion in gen-
eral language before us"); see infra notes 92-179 and accompanying text (discussing the
United States Supreme Court cases where the Supreme Court has consistently stated
that Congress did not intent to overrule common law immunity principles).

93. Imbler v. Pachtman, 424 U.S. 409, 418 (1976).
94. Zaluda, 34 Am. U. L. REV. at 528 (1985). See Michael R. King, Note, Judicial

Immunity and Judicial Misconduct: A Proposal For Limited Liability, 20 ARiz. L. REV.
549, 552-55 (1978) (describing the English common law doctrine of judicial immunity).
Judicial immunity was derived from the English doctrine of sovereign immunity in
which "the King can do no wrong." BLAci's LAw DICTIoNARY 712 (6th ed. 1990); King,
20 ARIz. L. REv. at 551-52. When the judge was delegated power by the King, the judge
was also "sheltered" with immunity. Id. "In England, the superior judges are the dele-
gates of the King." Randall v. Brigham, 74 U.S. 523, 540 (1868). "Through them [the
King] administers justice, and to him alone are they accountable for the performance of
their trust." Randall, 74 U.S. at 540.

95. King, 20 ARZ. L. REv. at 549.

96. Compare Bradley v. Fisher, 80 U.S. 335, 335-57 (1871) (holding that judges are
immune from civil liability for acts within their jurisdiction despite malicious or corrupt
conduct) with Randall, 74 U.S. at 523-541 (holding that judges are immune from civil
liability unless malicious or corrupt conduct exists). In Randall, the first United States
Supreme Court decision addressing judicial immunity, the Court held that judicial of-
ficers are not liable in a civil action for an act done within their jurisdiction, unless
"perhaps where the acts are palpably in excess ofjurisdiction of the judges, and are done
maliciously or corruptly." Id. at 540. The Court in Bradley extended the scope of judi-
cial immunity to include acts done maliciously or corruptly. Bradley, 80 U.S. at 356. In
Bradley, the Court explained that a probate judge deciding a criminal case would be
considered an act outside the scope of the judge's jurisdiction. Id.

97. 80 U.S. 335 (1871).

98. Bradley v. Fisher, 80 U.S. 335,347 (1871); Zaluda, 34 AM. U. L. REv. at 528-29.
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cial acts would degrade and destroy the usefulness of the judicial
office. 99

In Pierson v. Ray,10 0 the United States Supreme Court first ad-
dressed the issue of common law judicial immunity as a defense to a
section 1983 claim.10 1 In Pierson, Robert L. Pierson and several
others ("petitioners") were clergymen convicted by a Mississippi mu-
nicipal judge for breach of the peace.' 0 2 One of the petitioners ap-
pealed the municipal judge's decision to the Mississippi County Court,
which reviewed the lower court's decision de novo and granted a di-
rected verdict for the petitioner.' 0 3 The prosecutor dropped the
charges against the remaining petitioners.1 0 4

Subsequently, the petitioners brought an action in the United
States District Court for the Southern District of Mississippi against
the police officers who arrested them and the municipal judge who
convicted them.10 5 The petition alleged deprivation of civil rights
under section 1983 and a claim of false arrest and imprisonment.10 6

The jury returned verdicts in favor of the judge and police officers. 10 7

The petitioners appealed the jury verdict to the United States Court of
Appeals for the Fifth Circuit.10 8 On appeal, the Fifth Circuit held that
the municipal judge was immune from liability for both claims "for
acts committed within his judicial jurisdiction."' 0 9 The petitioners ap-

99. Bradley, 80 U.S. at 346. See Forrester v. White, 484 U.S. 219 (1988) (holding
that it is to the judicial function, not to the status (person), that the immunity attaches).
The Court stated two reasons behind judicial immunity. Forrester, 484 U.S. at 225.
First, the Court noted that judicial immunity "protect[s] the finality of judgments [and]
discouragles] inappropriate collateral attacks." Id. Second, the Court stated that judi-
cial immunity "protect[s] judicial independence by insulating judges from vexatious ac-
tions prosecuted by disgruntled litigants." Id.

100. 386 U.S. 547 (1967).
101. Zaluda, 34 AM. U. L. REv. at 530-31.
102. Pierson v. Ray, 386 U.S. 547, 549 (1967). The petitioners, a group of black and

white clergymen "attempted to use segregated facilities at an interstate bus terminal in
Jackson, Mississippi, in 1961." Id. at 550. Police officers, the respondents, arrested the
petitioners and charged them "with violating [section] 2087.5 of the Mississippi Code,
which makes guilty of a misdemeanor anyone who congregates with others in a public
place under circumstances such that a breach of the peace may be occasioned thereby,
and refuses to move on when ordered to do so by a police officer." Id. The petitioners
waived a jury trial and the judge gave them the maximum sentence, four months in jail
and a $200 fine. Id.

103. Pierson, 386 U.S. at 549.
104. Id.
105. Id. at 548-50.
106. Id. at 550. The Supreme Court's opinion did not state the specific grounds for

the petitioners' section 1983, false arrest, or imprisonment claims. See generally, Pier-
son v. Ray, 386 U.S. 547 (1967).

107. Pierson, 386 U.S. at 550.
108. Id.
109. Id. Regarding the claims against the police officers, the Court stated that the

officers would "not be liable if they had probable cause to believe that [a] statute had
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pealed the Fifth Circuit's decision to the United States Supreme
Court."l 0

The Supreme Court granted certiorari to "consider whether a lo-
cal judge is liable for damages under section 1983 for an unconstitu-
tional conviction.""' The Court began its analysis by stating that the
"immunity of judges from liability for damages for acts committed
within their judicial jurisdiction" was a doctrine solidly founded at
common law. 112 The Court noted that judicial immunity applied even
if the judge was accused of acting "maliciously and corruptly."" 83 In
addition, the Court stated that, if Congress had intended to abolish
this well established doctrine, Congress would have specifically pro-
vided for that in the statute. 114 The Court concluded that absolute
judicial immunity for acts committed within a judge's jurisdiction was
a defense to a section 1983 claim. 115

Following Pierson, the United States Supreme Court continued to
rely on its determination that a particular immunity existed at com-
mon law as a basis for its decision to extend immunity in section 1983
cases."i 6 In Imbler v. Pachtman,117 the Supreme Court for the first
time addressed the issue of immunity for a state prosecuting of-
ficer."18 Paul Imbler was charged and convicted of first-degree felony
murder.119 Shortly thereafter, the prosecutor in Imbler's case, Rich-
ard Pachtman, wrote a letter to the governor of California describing
new evidence that Pachtman and an investigator had discovered after

been violated." Id. The United States Court of Appeals for the Fifth Circuit remanded
the section 1983 claim for a new trial. Id. at 551.

110. Pierson, 386 U.S. at 551.
111. Id. The Supreme Court also granted certiorari to determine whether the cler-

gymen "should be denied recovery against the police officers if [the clergymen] acted
with the anticipation that they would be illegally arrested." Id.

112. Pierson, 386 U.S. at 553-54. The Court further stated that a judge's duty is to
decide all cases within his jurisdiction, including those cases that might cause intense
feelings in the participants. Id. at 554.

113. Pierson, 386 U.S. at 554. The Court stated that a judge's errors can be cor-
rected on appeal and that a judge should not have to fear that unsatisfied litigants may
subsequently charge him with malice or corruption. Id.

114. Pierson, 386 U.S. at 554-55.
115. Zaluda, 34 AM. U. L. REv. at 531. But see Pulliam v. Allen, 466 U.S. 522 (1984)

(holding that judicial immunity does not protect judges from injunctive relief and attor-
neys' fees under 42 U.S.C. § 1988).

116. See infra notes 117-79 and accompanying text.
117. 424 U.S. 409 (1976).
118. Imbler v. Pachtman, 424 U.S. 409, 420 (1976).
119. Imbler, 424 U. S. at 411.
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Imbler's trial.120 Imbler filed a habeas corpus petition in the Califor-
nia Supreme Court and was subsequently released. 121

After his release, Imbler brought a section 1983 action in the
United States District Court for the District of California against
Pachtman, a police fingerprint expert, and several police officers in the
Los Angeles police department.' 22 The petition alleged that "a con-
spiracy among them unlawfully to charge and convict [Imbler] caused
him loss of liberty and other grievous injury."123 The district court
noted that other courts had repeatedly found public prosecutors im-
mune from civil liability "for acts done as part of their traditional offi-
cial functions." 124 The district court, therefore, held that the
prosecutor was immune from section 1983 liability.1 25

Imbler appealed the district court's decision to the United States
Court of Appeals for the Ninth Circuit.126 On -appeal, the Ninth Cir-
cuit affirmed the district court's decision and found that the prosecu-
tors alleged acts were "committed during prosecutorial activities
which can only be characterized as an integral part of the judicial pro-

120. Id. at 412. Imbler's defense was an alibi. Id. Imbler claimed that, on the
night of the murder, he was bar-hopping with other people. Id. The state's evidence
consisted of testimony from three eyewitnesses that identified Imbler as the gunman.
Id. The new evidence "consisted of newly discovered corroborating witnesses for Im-
bler's alibi, as well as new revelations about ... [a] prime witness, Costello's, back-
ground which indicated he was less trustworthy than he had represented originally to
[the prosecutor] and in his testimony." Id. The prosecutor noted that the evidence was
not conclusive as to Imbler's innocence, but explained that he wrote the letter "from a
belief that a prosecuting attorney has a duty to be fair and see that all true facts,
whether helpful to the case, or not, should be presented." Id. at 413.

121. Imbler, 424 U.S. at 413. In his brief to the California Supreme Court, Imbler's
attorney alleged that Pachtman had "knowingly used false testimony and suppressed
material evidence at Imbler's trial." Id. The Supreme Court denied writ. Id. Several
years later, Imbler filed a petition for habeas corpus in federal district court, again al-
leging that Pachtman used "knowingly ... false testimony and suppressed material
evidence at Imbler's trial." Id. at 414. The district court decided the petition on the
record. Id. The district court ordered that the writ of habeas corpus be issued, finding
"eight instances of state misconduct at Imbler's trial, the cumulative effect of which
required issuance of the writ." Id. at 414-15.

122. Imbler, 424 U.S. at 416.
123. Id. at 415-16. The petition alleged that Pachtman intentionally used false tes-

timony and suppressed evidence favorable to Imbler at his trial. Id. at 416. Specifi-
cally, the petition alleged that Pachtman allowed a witness to give false testimony and
that Pachtman prosecuted Imbler with "knowledge of a lie detector test that had
'cleared' Imbler." Id. Further, the petition alleged that Pachtman used "a police artist's
sketch of [the killer] made shortly after the crime and.., altered [it] to resemble Imbler
more closely after the investigation had focused upon him." Id.

124. Imbler, 424 U.S. at 416.
125. Id.
126. Id.
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cess."127 Imbler appealed the Ninth Circuit's decision to the United
States Supreme Court. 128

The Supreme Court granted certiorari "to consider the important
and recurring issue of prosecutorial liability under the Civil Rights
Act of 1871."129 The Court stated that the finding of section 1983 im-
munity in its previous decisions was predicated on an inquiry into
whether the immunity existed at common law and the reasons sup-
porting the immunity. °3 0 The Court focused on the prosecutor's func-
tion in "initiating a prosecution" and the propensity of civil suits for
malicious prosecution "if the State's case misfires.' 3 1 The Court con-
cluded that immunity for prosecutors was well settled at common law
and was based on the same considerations that underlie the immunity
afforded judges for acts committed within the scope of their duties. '3 2

In discussing the reasons for prosecutorial immunity, the Court
stated that harassment by meritless litigation would divert the prose-
cutor's attention from his "public duties.' 33 In addition, the Court
noted that a prosector may "shade" his decisions instead of exercising
independent judgment.' 3 4 The Court concluded that the considera-
tions that underlie common law immunity dictate the same absolute
immunity for actions under section 1983.135 The Court, therefore,
held that, in "initiating a prosecution and in presenting the State's
case, the prosecutor is immune from a civil suit for damages under
[section] 1983."136

In Briscoe v. LaHue,137 the United States Supreme Court further
explored common law immunity in the context of section 1983 liabil-
ity.1 38 In Briscoe, the Supreme Court addressed the issue of absolute

127. Id.
128. Id. at 417.
129. Id.
130. Id. at 421. See Tenney, 341 U.S. at 367-79 (holding that section 1983 is to be

read in light of immunities that existed at common law).
131. Imbler, 424 U.S. at 421.
132. Id. at 422-24. See Yaselli v. Goff, 275 U.S. 503 (1927) (affirming the United

States Court of Appeals for the Second Circuit's decision that the assistant to the attor-
ney general is immune from civil action for malicious prosecution).

133. Imbler, 424 U.S. at 422.
134. Id. at 423.
135. Id. at 427. The Court reasoned that, if prosecutors were only allowed qualified

immunity, the threat of civil liability would "undermine performance of [the prosecu-
tor's] duties no less than would the threat of common-law suits for malicious prosecu-
tion." Id. at 424. "The public trust of the prosecutor's office would suffer if he were
constrained in making every decision by the consequences in terms of his own potential
liability in a suit for damages." Id. Further, if a prosecutor was forced to defend himself
in court every time he was charged with wrongdoing, "his energy and attention would
be diverted from the pressing duty of enforcing the criminal law." Id. at 425.

136. Imbler, 424 U.S. at 431.
137. 460 U.S. 325 (1983).
138. See infra 139-61 notes and accompanying text.
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immunity for a police officer acting as a state's witness in a criminal
trial. 13 9 Carlisle W. Briscoe, a convicted defendant, brought a section
1983 action in the United States District Court for the Northern Dis-
trict of Indiana against Martin LaHue, an Indiana state police officer,
for allegedly giving perjured testimony at Briscoe's criminal trial.140

The petition alleged that LaHue violated Briscoe's constitutional right
"to due process by committing perjury."14 1 The district court granted
LaHue's motion for summary judgment. 14 2 The district court stated,
first, that the facts failed to establish that the officer testified
falsely. 14 3 Second, the court found that an allegation of perjury was
not sufficient to establish a violation of a constitutional claim.1 44

Third, the court noted that LaHue did not act "under color of law."' 45

Fourth, the court stated that Briscoe's claim was collaterally estopped
by the previous criminal conviction. 14 6

Briscoe appealed the district court's decision to the United States
Court of Appeals for the Seventh Circuit.147 On appeal, the Seventh
Circuit held that witnesses, both police officers and lay witnesses,
were absolutely immune from section 1983 liability based on testi-
mony given in a judicial proceeding. 148 Briscoe appealed the Seventh

139. Briscoe v. LaHue, 460 U.S. 325, 326 (1983). The question presented on writ of
certiorari was "[wihether a police officer who commits perjury during a state court crim-
inal trial should be granted absolute immunity from civil liability under 42 U.S.C.
§ 1983." Briscoe, 460 U.S. at 328 n.5.

140. Briscoe, 460 U.S. at 325-26. The United States Court of Appeals for the Sev-
enth Circuit heard three separate cases raising the issue of absolute immunity and con-
solidated them into one opinion. Id. at 326. In Briscoe, the United States Supreme
Court addressed two of the cases. Id. Chris P. Vickers and James N. Ballard, who were
jointly tried, were convicted in state court of sexual assault. Id. at 327. Vickers and
Ballard subsequently filed suit against Hunley, an Indiana police officer, in the United
States District Court for the Northern District of Indiana under section 1983, alleging
that the police officer gave false testimony at their criminal trial and thereby violated
their "constitutional rights to due process and a fair trial." Id. The federal magistrate
granted Hunley's motion to dismiss. Id. The court stated that, first, Hunley did not
testify "under color of law." Id. Second, the court noted that absolute witness immunity
protected Hunley from section 1983 liability. Id. Third, the court stated that Vickers
and Ballard failed to state a claim upon which relief could be granted "because they did
not allege that [Hunley] had knowingly used false testimony." Id. The district court
affirmed the magistrate's dismissal, stating that Hunley did not testify "under color of
law." Id. Vickers and Ballard appealed the district court's decision to the United States
Court of Appeals for the Seventh Circuit. Id.

141. Briscoe, 460 U.S. at 327.
142. Id.
143. Id.
144. Id. (stating that the allegation was insufficient).
145. Id. at 327.
146. Id. (stating that the district court granted the motion for summary judgment

on four distinct grounds).
147. Id.
148. Id. at 328.
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Circuit's decision to the United States Supreme Court. 149 The
Supreme Court granted certiorari to address "whether 42 U.S.C.
§ 1983 authorizes a convicted person to assert a claim for damages
against a police officer for giving perjured testimony at [Briscoe's]
criminal trial."150

The Court began its analysis by stating that it has long been es-
tablished that the "all-encompassing language of section 1983 .. .is
not to be taken literally."151 The Court reiterated that section 1983
was to be interpreted in light of common law immunities that existed
at the time of section 1983's enactment. 152 The Court noted the neces-
sity of affording witnesses immunity and stated that, at the time sec-
tion 1983 was enacted, witness immunity was well established at
common law. 153 In examining the public policy behind granting im-
munity, the Court extended two propositions.15 4 First, the Court
stated that witnesses might be reluctant to testify if they could be lia-
ble for damages, and, second, even if a witness decided to testify, the
testimony "might be distorted by the fear of subsequent liability."155

In addition, the Court stated that the central focus of its past deci-
sions to extend immunity under section 1983 had been based on the
judicial process itself, not on the status of the individual defendant. 156
The Court noted that the common law provided "absolute immunity
from subsequent liability for all persons - governmental or otherwise
- who were integral parts of the judicial process."157 Therefore, the
Court reasoned that the police officer may have been viewed as acting
in an official capacity and thus could have asserted immunity as a gov-
ernmental participant in the judicial proceeding. 158 On the other

149. Id.
150. Id. at 326.
151. Id. at 330.
152. Id. at 334. The Court stated:

It is by now well settled that the tort liability created by [section] 1983 cannot
be understood in a historical vacuum.... One important assumption underly-
ing the Court's decisions in this area is that members of the 42nd Congress
were familiar with common-law principles, including defenses previously rec-
ognized in ordinary tort litigation, and that they likely intended these common-
law principles to obtain, absent specific provisions to the contrary.

Id. at 330 (quoting City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 258 (1981)).
153. Briscoe, 460 U.S. at 333-45.
154. Id. at 333; see infra note 155 and accompanying text.
155. Briscoe, 460 U.S. at 333.
156. Id. at 334. The Court stated that the protection afforded judges and prosecu-

tors at common law "formed part of a cluster of immunities protecting the various par-
ticipants in judge-supervised trials, [that] stemm[ed] from the characteristics of the
judicial process." Id. at 335 (quoting Butz v. Economou, 438 U.S. 478, 512 (1978)).

157. Briscoe, 460 U.S. at 335. The Court noted that "[tihe common law immunity
that protected witnesses as well as other participants in the judicial process drew no
distinction between public officials and private citizens." Id. at 336 n.15.

158. Briscoe, 460 U.S. at 336.
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hand, the Court reasoned that, in the act of testifying, a police officer
may be viewed as "any other witness sworn to tell the truth" and thus
may have asserted witness immunity. 159 The Court concluded that,
although witnesses perform a different function than a prosecutor or
judge, the participation of witnesses in "bringing the litigation to a
just - or possibly unjust - conclusion is equally indispensable." 160

Therefore, the Court affirmed the Seventh Circuit's holding that abso-
lute immunity protects witnesses in judicial proceedings from section
1983 liability. 16 1

In Tower v. Glover,162 however, the United States Supreme Court
refused to establish absolute immunity for public defenders. 16 3 Billy
Irl Glover, a previously convicted defendant, brought an action in the
United States District Court for the District of Oregon under section
1983 against the public defenders who represented him in the crimi-
nal trial.16 4 Glover's petition alleged that the public defenders "con-
spired with various state officials, including the trial and appellate
court judges and the former Attorney General of Oregon, to secure
Glover's conviction." 165 The district court granted the public defend-
ers' motion to dismiss, holding that public defenders were immune
from section 1983 liability.166

Glover appealed the district court's decision to the United States
Court of Appeals for the Ninth Circuit.167 On appeal, the Ninth Cir-
cuit reversed the district court's ruling and remanded for trial "in light
of [the United States Supreme Court's] decision in Ferri v. Acker-
man."168 Consequently, the public defenders appealed the Ninth Cir-

159. Id.
160. Id. at 345-46.
161. Id. at 346.
162. 467 U.S. 914 (1984).
163. Tower v. Glover, 467 U.S. 914, 922-23 (1984).
164. Tower, 467 U.S. at 914-16. Petitioner One, Tower, represented the respondent

in a state robbery trial in which the respondent was convicted. Id. at 916. Petitioner
Two, Babcock, represented the respondent at least twice, once in an unsuccessful ap-
peal. Id.

165. Tower, 467 U.S. at 916. The respondent also filed for post-conviction relief in
state court. Id. at 918. The respondent's request for relief was denied. Id. at 919.

166. Tower, 467 U.S. at 918. The United States District Court for the District of
Oregon based its decision on the United States Court of Appeals for the Ninth Circuit's
decision in Miller v. Barilla, 549 F.2d 648 (9th Cir. 1977). Tower, 467 U.S. at 918. In
Miller, the Ninth Circuit stated that "absolute immunity would encourage able lawyers
to represent indigents and encourage counsel in the 'full exercise of professionalism.'"
Miller, 549 U.S. at 649 (quoting Minns v. Paul, 542 F.2d 889, 901 (4th Cir. 1976)).

167. Tower, 467 U.S. at 918.
168. 444 U.S. 193 (1979); Tower, 467 U.S. at 919. In Ferri, the Supreme Court held

that federal law did not provide absolute immunity for court-appointed counsel. Ferri v.
Ackerman, 444 U.S. 193, 205 (1979). The Court concluded that the role of court-ap-
pointed counsel "is akin to that of private counsel and unlike that of a prosecutor [or]
judge." Ferri, 444 U.S. at 205.
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cuit's decision to the United States Supreme Court.169 The Supreme
Court granted certiorari on October 3, 1983.170

The Court began its analysis by stating that, under normal cir-
cumstances, court-appointed counsel does not "act under color of state
law."17 1 The Court stated, however, that an "otherwise private per-
son," such as court-appointed counsel, acts "under color of state law
* . . when engaged in a conspiracy with state officials to deprive an-
other of federal rights.' 72 The Court stated that Glover's petition al-
leged that the public defenders conspired with "state officials" and
therefore adequately established conduct "under color of state law.' 7 3

Next, the Court addressed the public defenders' claims of immu-
nity.17 4 The Court stated that section 1983 immunities "are predi-
cated upon a considered inquiry into the immunity historically
accorded the relevant official at common law and the interest behind
it.'u 7 In examining the common law immunities, the Court concluded
that there was no immunity for public defenders at common law. 176

After recognizing the public policy concerns implicated in this de-
cision, the Court stated that it did "not have a license to establish im-
munities from [section] 1983 actions in the interests of what we judge
to be sound public policy."1 77 Instead, the Court stated that policy
determinations were for Congress to decide. 178 Thus, the Court held
that public defenders were not immune from section 1983 liability "for
intentional conduct, 'under color of' state law, by virtue of alleged con-
spiratorial actions with state officials that deprives their clients of fed-
eral rights.' 79

THE EXTENSION OF IMMUNITY TO GUARDIANS AD LITEM As "INTEGRAL

PARTS OF THE JUDICIAL PROCESS"

In view of United States Supreme Court precedent, many federal
courts have held various participants in judicial proceedings immune
from section 1983 liability for their acts taken in furtherance of their

169. Tower, 467 U.S. at 919.
170. Id.
171. Id. at 920.
172. Id.
173. Id.
174. Id. at 920-23.
175. Id. at 920 (quoting Imbler v. Pachtman, 424 U.S. 409, 421 (1976)).
176. Id. at 921. The Court stated that "[n]o immunity for public defenders, as such,

existed at common law in 1871 because there was, of course, no such office or position in
existence at that time." Id. Further, the Court stated that "[t]he first public defender
program in the United States was reportedly established in 1914." Id.

177. Tower, 467 U.S. at 922-23.
178. Id. at 923.
179. Id.
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duties as "integral parts of the judicial process."18 0 This type of im-
munity, often referred to as "quasi-judicial immunity," has allowed
courts to extend absolute judicial immunity to persons, other than
judges, who are integral parts of the judicial process.1 8 1 Although the
Supreme Court has never decided the issue of extending absolute judi-
cial immunity to guardians ad litem, a number of federal and state
courts have addressed the issue.' 8 2

Federal Court Decisions Addressing the Liability of Guardians Ad
Litem

The leading case addressing the issue of absolute immunity for
guardians ad litem is the United States Court of Appeals for the Sixth
Circuit's decision in Kurzawa v. Mueller.18 3 In Kurzawa, the Sixth
Circuit considered whether a child's guardian ad litem could be liable

180. See Meyer v. Contra Costa County Dep't of Social Serv., 812 F.2d 1154, 1155-56
(9th Cir. 1987), cert. denied, 484 U.S. 829 (1987) (holding that a social worker was enti-
tled to "absolute prosecutorial immunity for the initiation of dependency petition in ne-
glect and abuse case"); Malachowski v. City of Keene, 787 F.2d 704, 712 (1st Cir. 1986),
cert. denied, 479 U.S. 828 (1986) (finding that a city juvenile officer was absolutely im-
mune from section 1983 liability for allegedly filing a false delinquency petition);
Demoran v. Witt, 781 F.2d 155, 158 (9th Cir. 1985) (holding that a probation officer was
absolutely immune from section 1983 liability when preparing presentencing reports for
state judges); Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984) (finding that a
psychologist, a psychiatrist, and a guardian ad litem were entitled to absolute immunity
because they were "state employees ... responsible for the prosecution of child neglect
and delinquency petitions in Michigan courts"); Ashbrook v. Hoffman, 617 F.2d 474,
475-77 (7th Cir. 1980) (concluding that a court-appointed partition sale commissioner
was an "adjunct of the court" and was therefore protected by quasi-judicial immunity);
Burkes v. Callion, 433 F.2d 318, 319 (9th Cir. 1970), cert. denied, 403 U.S. 908 (1971)
(finding that a probation officer was entitled to "quasi-judicial" immunity and holding
that a court-appointed medical examiner (psychiatrist) who submitted medical reports
to the court was immune from section 1983 liability). But see Hodorowski v. Ray, 844
F.2d 1210, 1214 (5th Cir. 1988) (concluding that a social worker was not immune from
section 1983 liability. in filing a verified complaint); A.M. v. Grant, 889 F. Supp. 1495,
1504 (D. Ala. 1995), aff'd by, 68 F.3d 486 (11th Cir. 1995) (stating that the actions of a
probation officer did not involve the filing of a petition and therefore that the probation
officer was not immune from section 1983 liability).

181. See supra note 180 and accompanying text. See Imbler v. Pachtman, 424 U.S.
409 (1976). In Imbler, the United States Supreme Court stated that, although it had
never before addressed the issue of prosecutorial immunity from section 1983 liability,
many federal courts of appeals had confronted the issue. Id. at 420. The Court further
stated:

Although the precise contours of [the court of appeals'] holdings have been un-
clear at times, at bottom they are virtually unanimous that a prosecutor enjoys
absolute immunity from [section] 1983 suits when [acting] within the scope of
his prosecutorial duties. These courts sometimes have described the prosecu-
tor's immunity as a form of "quasi-judicial immunity" and referred to it as a
derivative of the immunity recognized in Pierson v. Ray.

Id.
182. Gardner v. Parson, 874 F.2d 131, 144-45 (3rd. Cir. 1989); see infra notes 183-

380 and accompanying text.
183. 732 F.2d 1456 (6th Cir. 1984); Collins v. Tabet, 806 P.2d 40, 46 (N.M. 1991).
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for damages in a subsequent section 1983 action for the unlawful ter-
mination of parental rights. 18 4 Mr. and Mrs. Kurzawa were exper-
iencing problems with their son, Cass, and contacted the Michigan
Department of Social Services ("Department") for assistance.' 8 5

In response to the Kurzawas' request, the Department filed a neg-
ligence petition in the Lenawee County Probate Court, seeking to ob-
tain custody of Cass.' 86 The probate court decided that Cass should
be placed in a foster home and receive counseling and that Cass' condi-
tion should be reviewed after six months.' 8 7 Approximately six
months later, the Kurzawas regained custody on a trial basis.' 8 8 Af-
ter some time, the disciplinary problems worsened, and the probate
court ordered that Cass be removed from his parents' home and placed
at the Children's Psychiatric Hospital as a ward of the court.'8 9 After
many subsequent hearings, the probate court terminated the
Kurzawas' parental rights. ' 90 The Kurzawas ultimately appealed the
decision to the Michigan Court of Appeals.' 9 ' The court of appeals
decided that the probate court "erred in taking jurisdiction over Cass"
and further that the probate court failed to comply with Michigan
statutory guidelines. 192 Thus, the court of appeals issued an order re-
turning Cass to his parents' custody. 193

The Kurzawas brought an action, individually and as their child's
next friend, against their son's guardian ad litem and others in the
United States District Court for the Eastern District of Michigan. 194

The petition alleged violations of section 1983 based on the depriva-
tion of property or liberty rights without due process of law arising
from the unlawful termination of their parental rights. 195 The district
court dismissed the section 1983 claims against all the defendants in-

184. Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984); see also Kurzawa v.
Mueller, 545 F. Supp. 1254, 1260 (E. D. Mich. 1982).

185. Kurzawa, 732 F.2d at 1456. John Kurzawa, the father, was blind and his wife,
Frances, was partially-sighted. Id.

186. Kurzawa, 732 F.2d at 1456.
187. Id.
188. Id. at 1456-57.
189. Id. at 1457; see Kurzawa v. Mueller, 545 F. Supp. 1254, 1258 (D. Mich. 1982).
190. Kurzawa, 732 F.2d at 1457.
191. Id.
192. Id.
193. Id.
194. Id. at 1456-58. The other defendants to the lawsuit were employees of the

Michigan Department of Social Services, a psychiatrist, and a psychologist. Id. at 1457.
In addition, the parents brought an action pursuant to a Michigan statute which prohib-
ited discrimination against handicapped persons as well as a common law negligence
action. Id.

195. Kurzawa, 545 F. Supp. at 1260. The Kurzawas' complaint alleged that the
guardian ad litem and others used the court system to illegally take custody of their
son. Id.
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cluding the guardian ad litem, finding that the law entitled them to
absolute immunity under the United States Supreme Court's decision
in Harlow v. Fitzgerald.196 The Kurzawas appealed the district
court's decision to the United States Court of Appeals for the Sixth
Circuit.197

On appeal, the Sixth Circuit based its holding on the United
States Supreme Court's decision in Briscoe v. LaHue, stating that
Briscoe provided "better guidance" than Harlow.198 The Sixth Circuit
relied on the Supreme Court's statement in Briscoe that "witnesses
and other persons who are integral parts of the judicial system are
entitled to judicial immunity."1 99 The Sixth Circuit applied the
Court's rationale in Briscoe and found that a guardian ad litem was an
integral part of the judicial process and therefore immune from sec-
tion 1983 liability.200 The Sixth Circuit stated that "[a] guardian ad
litem must.., be able to function without the worry of possible later
harassment and intimidation from dissatisfied parents [and that] a
grant of absolute immunity would be appropriate. 20 1

Following the Sixth Circuit's decision in Kurzawa, other federal
circuit courts began to grant quasi-judicial immunity to guardians ad
litem in section 1983 cases. 20 2 In Myers v. Morris,20 3 the United
States Court of Appeals for the Eighth Circuit considered whether

196. 457 U.S. 800 (1982); Kurzawa, 732 F.2d at 1457.
197. Kurzawa, 732 F.2d at 1456.
198. Id. at 1458 (citations omitted).
199. Id.
200. Id. The Sixth Circuit stated that "Baldwin, who functioned as guardian ad li-

tem... must act in the best interest of the child he represents. Such a position clearly
places him squarely within the judicial process to accomplish that goal." Id.

201. Kurzawa, 732 F.2d at 1458. It is important to note that the Sixth Circuit relied
solely on public policy and did not engage in a functional analysis of the guardian ad
litem's acts similar to the analysis that other courts would subsequently adopt. See id.
at 1456-58 (failing to engage in a functional analysis of a guardian ad litem's role in the
judicial process).

202. See infra notes 203-86 and accompanying text. Additionally, state courts also
began to grant guardians ad litem absolute immunity. See State ex rel. Bird v. Wein-
stock, 864 S.W.2d 376, 385-86 (Mo. Ct. App. 1993) (holding that a guardian ad litem
was entitled to quasi-judicial immunity from section 1983 liability for actions taken in
child custody proceedings); Penn v. McMonagle, 573 N.E.2d 1234, 1237 (Ohio Ct. App.
1990) (stating that a guardian ad litem was entitled to absolute immunity "arising out
of the performance of ... duties as guardian ad litem"); Tindell v. Rogosheske, 428
N.W.2d 386, 387 (Minn. 1988) (concluding that a guardian ad litem was absolutely im-
mune "from liability for acts within the scope of that guardian's exercise of statutory
responsibilities"); but see Bullock v. Huster, 532 N.W.2d 202 (Mich. Ct. App. 1995) (hold-
ing that Michigan's governmental immunity act did not include guardians ad litem and
therefore guardians ad litem were not protected by absolute immunity). In Bullock, the
Michigan Court of Appeals held that, because the statute did not include protection for
guardians ad litem, the legislature intended to exclude "guardians ad litem from the
scope of governmental immunity." Bullock, 532 N.W.2d at 204.

203. 810 F.2d 1437 (8th Cir. 1987), cert. denied, 484 U.S. 828 (1987).
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guardians ad litem appointed to represent children in sexual abuse
cases could be held liable under section 1983.204 The Jordan, Minne-
sota police department arrested Myers and several other parents for
alleged sexual abuse of their children. 20 5 As the police officers ar-
rested the parents, the children were removed from their homes and
placed in foster care. 206

Neglect proceedings were subsequently initiated against the par-
ents, and pursuant to the Minnesota Rules of Civil Procedure, the
court appointed guardians ad litem to represent several of the chil-
dren in these family court proceedings. 20 7 In addition, R. Kathleen
Morris, the county prosecutor, charged the parents with "criminal sex-
ual activity involving one or more minor children."20 One case went
to trial and ended in an acquittal. 20 9 After the acquittal, therapists
and guardians advised that additional trials would not be in the best
interests of the children witnesses.210 Morris then dismissed the
pending charges against the rest of the parents.21'

The parents filed suit in the United States District Court for the
District of Minnesota against the therapists, guardians ad litem, and
court-appointed attorney ("defendants"), alleging violations of their
civil rights under section 1983.212 The petition charged the defend-
ants with loss of liberty, loss of employment, and "alienation of affec-
tion between parent and child" resulting from the prosecution,
handling of evidence, arrests, interrogation of the children, and sepa-
ration of the parents from their children. 213 The district court granted
summary judgment for the defendants, finding that the parents' alle-
gations failed to establish injuries under section 1983.214 The parents

204. Myers v. Morris, 810 F.2d 1437, 1437-70 (8th Cir. 1987), cert. denied, 484 U.S.
828 (1987).

205. Myers, 810 F.2d at 1441.
206. Id.
207. Id. at 1465. The Eighth Circuit stated that "Ithe guardians participated in

family court hearings, monitored and attended interviews between children and law
enforcement personnel, sought the appointment of therapists for their wards, and made
recommendations to the court concerning visitation with parents and participation in
criminal proceedings." Id.

208. Myers, 810 F.2d at 1440.
209. Id.
210. Id.
211. Id.
212. Id. at 1441-70. The petition also alleged charges against the county attorney,

sheriff, and several of the sheriff's deputies. Id.
213. Myers, 810 F.2d at 1444.
214. Id. at 1441; see In re Scott County Master Docket, 618 F. Supp. 1534, 1562-83

(D. Minn. 1985). The district court denied summary judgment to the county attorney,
sheriff, four of the sheriff's deputies, and one therapist. Myers, 810 F.2d at 1441.
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appealed the court's decision to the United States Court of Appeals for
the Eighth Circuit.215

On appeal, the Eighth Circuit reaffirmed the district court's grant
of summary judgment to the defendants. 2 16 First, the Eighth Circuit
stated that the guardians ad litem, therapists, and attorney were, at
the very least, protected by qualified immunity for the act of question-
ing the children.2 17 Second, the court stated that, as witnesses, the
guardians ad litem, therapists, and appointed attorney had absolute
immunity for any claims based on testimony given before the family
court.2 18 The court noted that this immunity extended to the acts of
providing reports and giving recommendations to the court.2 19 Third,
the Eighth Circuit agreed with the district court's reasoning that ab-
solute immunity protected persons who perform quasi-judicial func-
tions for actions taken in "performance of the delegated functions."2 20

In applying this rule to the case at hand, the court stated that the
family court, by appointing the guardians ad litem, therapists, and
attorney, exercised "its statutory authority to seek the assistance of
experts" in determining whether the children were neglected. 22 1 The
court, therefore, concluded that these persons "were appointed to ful-
fill quasi-judicial responsibilities under court direction" and were enti-
tled to absolute immunity for their role in questioning the children.2 2 2

The Eighth Circuit, however, was unsure whether absolute im-
munity extended to informing law enforcement of any information
that the children may have revealed. 223 The court noted that, if re-
porting the results of the questioning was beyond the scope of the de-
fendants' quasi-judicial duties and was undertaken on their own
initiative to report criminal activity, then these defendants were not
acting "under color of state law."2 24

The United States Court of Appeals for the Third Circuit also
adopted a functional analysis in determining whether a court-ap-
pointed special advocate ("CASA"), who represented a child in a family
court proceeding, was immune from section 1983 liability.22 5 In Gard-
ner v. Parson,2 26 the Delaware Family Court awarded custody of

215. Myers, 810 F.2d at 1437.
216. Id. at 1470.
217. Id. at 1466.
218. Id.
219. Id.
220. Id. at 1466-67.
221. Id. at 1467.
222. Id.
223. Id.
224. Id.
225. See infra notes 226-46 and accompanying text.
226. 874 F.2d 131 (3rd Cir. 1989).
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Patsy, a young mentally retarded girl, to the Delaware Division of So-
cial Services ("DDSS"). 22 7 DDSS was alerted that Patsy's mother was
not taking care of Patsy's basic or special needs.228 Subsequently, the
family court placed Patsy in the care of her grandmother, Alma, while
DDSS maintained temporary custody over Patsy.229 After learning
that Patsy's behavioral problems were worsening, a social worker ap-
pointed to the case petitioned the court to place Patsy with the Terry
Children's Psychiatric Center ("Terry Center") for an evaluation.230

The court ordered that Patsy be placed immediately with the Terry
Center.231 Following a three week testing period at the Terry Center,
Patsy again returned to Alma's care. 23 2 After several subsequent pe-
titions and hearings, the court found that Patsy was a "dependent
and/or neglected child ... because [Patsy's] physical, mental and emo-
tional well-being were threatened or impaired."233 The family court,
therefore, issued an order denying Alma sole custody and placing
Patsy in a foster home.2 34

Alma individually and as Patsy's next friend brought an action in
the United States District Court for the District of Delaware against
Patsy's guardian ad litem and others, alleging violations of section
1983.235 The petition alleged constitutional violations in the handling
of Patsy's care.23 6 The district court stated that the family court ap-
pointed the guardian ad litem to undertake certain actions in a state
proceeding. 237 Further, the district court stated that the actions un-

227. Gardner v. Parson, 874 F.2d 131, 134-35 (3rd Cir. 1989).
228. Gardner, 874 F.2d at 135.
229. Id.
230. Id.
231. Id.
232. Id. Alma kept Patsy home from school for three months due to Patsy's contin-

ued respiratory problems. Id. The Division of Child Protective Services ("DCPS") filed a
dependency and neglect petition in the family court. Id. The family court then issued
an order stating that DCPS would have "continued legal custody of Patsy [and that]
Patsy's placement with Alma [could] be terminated" at any time by DCPS. Id. at 136.

233. Gardner, 874 F.2d at 136. Following Alma's medical excuse for not appearing
at the first hearing, the court at a second hearing reaffirmed its decision to keep legal
custody of Patsy with DCPS and placement with Alma. Id. at 135-36. However, the
next day, the court issued an order that awarded sole custody to DCPS, required foster
care placement for Patsy, and allowed Alma to visit Patsy. Id. at 136. Alma appealed
the decision of the family court and was ultimately granted a new hearing where she
was entitled to cross-examine DCPS' witnesses and receive notice that DCPS intended
to remove Patsy from Alma's home and place Patsy in foster care. Id. On remand, the
family court found Patsy to be "dependent and/or neglected" and issued an order that
denied Alma's request for custody of Patsy. Id.

234. Gardner, 874 F.2d at 136.
235. Id. at 136-46.
236. Id. at 136. The United States Court of Appeals for the Third Circuit's opinion

failed to state the specific allegations contained in the petition. See generally Gardner,
874 F.2d at 131-46.

237. Gardner, 874 F.2d at 144 n.20.
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dertaken by the guardian ad litem were pursuant to the directions of
the family court. 23 8 Thus, the district court held that the guardian ad
litem was entitled to absolute immunity. 239

Alma appealed the district court's decision to the United States
Court of Appeals for the Third Circuit.2 40 On appeal, the Third Cir-
cuit did not decide the issue of immunity and instead ruled that the
district court incorrectly reached the merits of the case. 24 1 Neverthe-
less, the court analyzed the question of the guardian ad litem's immu-
nity in an attempt to give guidance to the district court if the issue
were to arise again.2 42

In its analysis, the Third Circuit agreed with the Sixth Circuit's
holding in Kurzawa to the extent that a guardian ad litem should be
immune when acting as an integral part of the judicial process. 243

The Third Circuit stated that, when determining whether to extend
immunity to particular persons, United States Supreme Court prece-
dent and other circuit court decisions required the court to engage in a
functional analysis. 2 44 The Third Circuit stated that, under the func-
tional analysis, a guardian ad litem would be immune for acts such as
"testifying in court, prosecuting custody or neglect petitions, and mak-
ing reports and recommendations to the court in which the guardian
acts as an actual functionary or arm of the court."24 5 The court noted
that this list was not an exhaustive recital of the functions requiring
absolute immunity and that the determination of immunity should be
made on a "case-by-case basis."24 6

In Cok v. Cosentino,24 7 the United States Court of Appeals for the
First Circuit adopted a functional analysis in determining a guardian
ad litem's civil liability under section 1983.248 In Cok, a family court
justice appointed a guardian ad litem and conservator of assets during

238. Id.
239. Id.
240. Id. at 131-36.
241. Id. at 144.
242. Id. The Third Circuit stated that "[blecause the issue will likely arise again

should Patsy bring suit through a valid representative, however, and because we find
the district court's holding on this issue somewhat misguided, we provide some gui-
dance to the district court on this issue." Id.

243. Gardner, 874 F.2d at 145. The Third Circuit noted that the Kurzawa opinion
stated that failure to grant immunity to a guardian ad litem would hamper the guard-
ian's role as an advocate for the child. Id. at 145 n.21. The court stated that "if the
[Kurzawa] court means by this that the guardian's capacity as an advocate alone con-
fers absolute immunity, we cannot agree." Id.

244. Gardner, 874 F.2d at 145-46.
245. Id. at 146.
246. Id.
247. 876 F.2d 1 (1st Cir. 1989).
248. Cok v. Cosentino, 876 F.2d 1, 1-2 (1st Cir. 1989).
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a divorce proceeding.24 9 Dr. Gladys Cok, the wife in the divorce pro-
ceeding, brought an action in the United States District Court for the
District of Rhode Island against the family court justice, the guardian
ad litem, and the conservator of assets ("defendants"), alleging that
the concerted actions of the defendants in the divorce proceeding re-
sulted in violations of Dr. Cok's due process and equal protection
rights.2 50 Specifically, Dr. Cok's claim against the guardian ad litem
alleged that the guardian ad litem performed "without any guidelines,
qualifications, duties, obligations or responsibilities, and was engaged
in a racketeering 'scheme' with the judge."25 1 The district court dis-
missed the action for failure to state a claim upon which relief could be
granted.2 52 Dr. Cok appealed the district court's decision to the
United States Court of Appeals for the First Circuit. 253

On appeal, the First Circuit affirmed the district court's deci-
sion.25 4 In addressing the liability of the guardian ad litem, the court
stated that a functional analysis of the guardian ad litem's performed
duties led to the conclusion that the guardian ad litem was "involved
in the adjudicatory process and [therefore] shared in the family court
judge's absolute immunity."2 55 Consequently, the court concluded
that the guardian ad litem acted as an "agent of the court" and had
absolute quasi-judicial immunity for acts "integrally related to the ju-
dicial process."25 6 However, the court stated that absolute immunity
does not protect persons whose acts are "clearly outside the scope of
their jurisdiction."2 57 The court further noted that, when a guardian
ad litem acts pursuant to court orders, allegations of bad faith, malice,
or even conspiracy will not destroy the protections of absolute immu-
nity.258 The court then examined the pleadings and found that there
were no allegations of theft, no evidence that the defendants person-
ally profited, and no allegations that the defendants' actions were
without court sanction. 259 Therefore, the First Circuit dismissed the

249. Cok, 876 F.2d at 1.
250. Id. at 1-2. Dr. Cok claimed that the conservator of assets "wasted and devalued

her [assets]... and sold them to 'insiders' at favorable prices." Id. at 2. The judge was
included in the petition because the actions of the conservator and guardian ad litem
were "taken on orders of the court." Id.

251. Cok, 876 F.2d at 2.
252. Id. at 1.
253. Id. at 1-2.
254. Id. at 1.
255. Id. at 3.
256. Id.
257. Id. The First Circuit stated that "absolute immunity would fail to attach only

when such persons perform acts clearly outside the scope of their jurisdiction." Id. (cit-
ing Demoran v. Witt, 781 F.2d 155, 158 (9th Cir. 1985)).

258. Cok, 876 F.2d at 3.
259. Id. at 3-4.
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action against the guardian ad litem, stating that the pleadings failed
to allege that the guardian ad litem's "actions were taken in clear and
complete absence of authority."260

In Short v. Short,261 the United States District Court for the Dis-
trict of Colorado addressed whether a guardian ad litem, appointed in
a divorce case to represent the interests of the children, could be liable
for damages in a subsequent civil suit for legal malpractice.262

Although the petition did not allege a section 1983 violation, the dis-
trict court applied the section 1983 functional analysis in determining
whether the guardian was liable for legal malpractice. 263

In Short, Mary Oosterhous, the children's mother, filed a com-
plaint on behalf of her children, alleging that Peggy Jessel, the chil-
dren's guardian ad litem, negligently performed her duties.264 Jessel
moved to dismiss the legal malpractice claim, and the district court
granted the motion, holding that absolute quasi-judicial immunity
protected the guardian ad litem. 265 The district court stated that,
under Colorado law, "immunity from suit attaches to the actions of
quasi-judicial officers acting within the scope of their authority."2 66

The court noted that Oosterhous' complaint did not allege that Jessel
acted outside her role as.guardian ad litem or that "she conducted her-
self maliciously or in bad faith."267 Instead, the complaint alleged
pure negligence, and, therefore, the court had only to determine
whether, under Colorado law, a guardian ad litem "performed as a
quasi-judicial officer."268 Acknowledging that no Colorado cases ad-
dressed the immunity of a court-appointed guardian ad litem, the dis-
trict court adopted the functional analysis articulated in the section
1983 cases.269

In applying this functional analysis, the district court stated that
the state court had appointed the guardian ad litem, pursuant to a
Colorado statute, to "represent the interests of a minor child."270 The

260. Id. at 3.
261. 730 F. Supp. 1037 (D. Colo. 1990).
262. Short v. Short, 730 F. Supp. 1037, 1037-38 (D. Colo. 1990).
263. Short, 730 F. Supp. at 1037-38.
264. Id. at 1038. The district court's opinion failed to state the specific allegation

contained in the Oosterhous/Short petition. See generally, Short v. Short, 730 F. Supp.
1037 (D. Colo. 1990). Mary Oesterhous' petition also named her ex-husband in the suit
for allegedly abusing their four children. Id. at 1037.

265. Short, 730 F. Supp. at 1037-40.
266. Id. at 1038 (citing Higgs v. District Court in and for Douglas County, 713 P.2d.

840, 851-52 (Colo. 1985)).
267. Id.
268. Id.
269. Id.
270. Id. The guardian ad litem was appointed pursuant to COLo. REV. STAT. §§ 14-

10-116, 19-10-113(3) (Supp. 1995) and CoLO. R. Crv. P. 17(c). Short, 730 F. Supp. at
1038.
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court noted that, because the guardian's function was to "determine
and recommend those available alternatives which are in the best in-
terest of the child," the guardian ad litem acted as an "agent of the
court."2 7 1 Oosterhous argued that judicial immunity did not "shadow
every court appointment." 272 For instance, Oosterhous noted that ab-
solute immunity did not protect court-appointed counsel.273 The court
agreed that immunity does not "necessarily shadow every appoint-
ment."274 The court noted, however, that important functional differ-
ences existed between court-appointed counsel and guardians ad
litem.27 5 The court stated that, in the case of a statutorily appointed
guardian ad litem, the guardian was to act objectively in determining
what was in the best interest of the child.2 7 6 The court reasoned that
this included "not simply parrot[ing] the child's expressed wishes," but
also making recommendations to the court regarding the best inter-
ests of the child.27 7 The court stated that the guardian ad litem's ob-
jectivity distinguished the guardian ad litem from a court-appointed
attorney. 278

In addition, the district court also addressed the public policy con-
cerns regarding guardian ad litem immunity.27 9 The court recognized
that there were countervailing public policy concerns in "preserving
guardian ad litem accountability."280 The district court stated, how-
ever, that there were "judicial mechanisms in place to prevent abuse,
misconduct and irresponsibility."28 ' In identifying these judicial
mechanisms, the court stated, first, that the guardian was only im-
mune for acts committed within the scope of the guardian's duties. 28 2

Second, the court noted that the court oversees the guardian ad litem

271. Short, 730 F. Supp. at 1038.
272. Id.
273. Id. (citing Ferri v. Ackerman, 444 U.S. 193, 205 (1979)) (holding that court-

appointed counsel was not immune under federal law from a state malpractice claim).
274. Id.
275. Id. Although the district court stated that there are "functional differences"

between a guardian ad litem and a court-appointed attorney, the court failed to illumi-
nate the differences. See id. 1037-40 (failing to discuss the literal differences between
guardians ad litem and court-appointed attorneys).

276. Short, 730 F. Supp. at 1038 (citing In re Marriage of Barnthouse, 765 P.2d 610,
612 (Colo. Ct. App. 1988), cert. denied, 490 U.S. 1021 (1989)).

277. Id.
278. Id. The district court noted that '[o]ften, parents are pitted against one an-

other in an intensely personal and militant clash. Innocent children may be pawns in
the conflict. To safeguard the best interests of the children, however, the guardian's
judgment must remain impartial, unaltered by the intimidating wrath and litigious
penchant of disgruntled parents." Id. at 1039.

279. Short, 730 F. Supp. at 1039.
280. Id.
281. Id.
282. Id. (stating that judicial mechanisms essentially make the "threat of civil liabil-

ity unnecessary").
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and has the power of removal. 283 Third, the court explained that the
parties may ask for the removal of the guardian ad litem and that the
court was not bound by the recommendations of the guardian ad li-
tem.284 In addition, the court noted that the appointing court's deter-
mination was subject to review.285 The district court concluded that
these mechanisms made subsequent civil suits unnecessary and held
that court-appointed guardians ad litem are "squarely within the judi-
cial process."286

State Court Decisions Addressing the Liability of Guardians Ad

Litem

South Carolina Supreme Court Decisions

Two South Carolina Supreme Court cases addressing the civil lia-
bility of guardians ad litem who fail to properly protect their ward's
interest are Cagle v. Schaefer28 7 and Simpson v. Doggett.288 In Cagle,
the South Carolina Supreme Court vacated a judgment entitling an
individual to sell a piece of land because the guardian ad litem failed
to adequately represent his ward's interests. 28 9 The action in Cagle
was for specific performance of a land sale contract. 290 Alex Cagle's
("Cagle") father died and left a will declaring a life estate in him with
a remainder interest in Cagle's brothers, Wilkins and Osborne Cagle,
and their heirs. 291 Approximately five years after the death of Cagle's
father, Cagle decided that he wanted to sell the land to make a
profit.292 Consequently, Cagle brought an action against his two
brothers and Osborne's children to obtain an order for the sale of
land.29 3 A guardian ad litem represented the interests of Osborne's
minor children.294 The infant children's guardian ad litem submitted
a formal answer and took no further steps in the action.2 95

283. Id..
284. Id.
285. Id.
286. Id. (finding that court-appointed guardians ad litem are protected within the

judicial process).
287. 104 S.E. 321 (S. C. 1920).
288. 156 S.E. 771 (S. C. 1930). See Clarendon Holding Co. v. Witherspoon, 188 S.E.

2d 480 (S.C. 1972); McIver v. Thompson, 108 S.E. 411 (S.C. 1921).
289. Cagle v. Schaefer, 104 S.E. 321, 322-25 (S.C. 1920).
290. Cagle, 104 S.E. at 321.
291. Id. at 321-22.
292. Id.
293. Id. at 322.
294. Id.
295. Id. The court stated that "[tihe guardian ad litem of the infant defendant chil-

dren of Osborne, filed a formal answer, submitting their rights to the protection of the
court, and ... took [no] further step in the proceeding to protect [the infant's] interests."
Id.
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Eventually, the court allowed Cagle to sell the land, requiring
that he pay a sum to Wilkins, Osborne, and Osborne's children. 296 As
a result, Cagle entered into a contract with a purchaser to buy the
property. 297 However, the purchaser refused to comply with the con-
tract because Cagle could not convey good title in fee.2 9s Cagle filed
suit against the purchaser for specific performance of the contract. 299

Wilkins, Osborne, and Osborne's children joined the purchaser as co-
defendants to the action.300 The court found for Cagle, and, Wilkins,
Osborne, and Osborne's children appealed to the South Carolina
Supreme Court. 30

On appeal, the South Carolina Supreme Court concentrated on
the actions of the guardian ad litem in the initial proceeding.30 2 The
supreme court stated that "[a] notion, which is entirely erroneous,
seems to be prevalent that a guardian ad litem for an infant fully per-
forms his duty when he files a formal answer."30 3 The court explained
that a guardian ad litem who fails to defend the action on behalf of the
guardian's ward may be found guilty of culpable negligence if the
ward sustained damages. 30 4 The court noted that "[t]he duty of a
guardian ad litem... is to look after the infant's interest and to act for
him in all matters relating to the suit as he might act for himself if he
were of capacity to do [so]."305

In addition, the court stated that the guardian ad litem has a duty
"to acquaint himself with the rights, both legal and equitable, of his
ward and take all necessary steps to defend and protect them, and to
submit to the court for its consideration and decision every question
involving the rights ... affected by the suit."30 6 The court further
stated that "[i]f in consequence of the culpable omission or neglect of
the guardian ad litem, the interests of the infant are sacrificed, the

296. Cagle, 104 S.E. at 322.
297. Id. at 323.
298. Id. at 321.
299. Id.
300. Id. at 323.
301. Id. at 321-23. The court stated "that [it] had the power, having all parties in

interest ...before it, to order the sale of land for the benefit and protection of the
estate." Id. at 323. Further, the court stated that "there is no obligation on the life
tenant to keep the buildings insured, and as there is no guarantee that the land will not
depreciate in value in the future, it would be for the benefit of the remaindermen to sell
it and invest the proceeds as a guaranty against future depreciation." Id. The court,
therefore, granted Cagle's petition for specific performance. Id.

302. Cagle, 104 S.E. at 322.
303. Id.
304. Id.
305. Id. The court further noted, "The guardian ad litem should make a defense of

the interests of the infant as vigorous as the nature of the case will admit." Id.
306. Cagle, 104 S.E. at 322.
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guardian may be punished for his neglect, as well as made to respond
to the infant for the damage sustained."30 7

In Simpson, the South Carolina Supreme Court vacated a judg-
ment in which the guardian ad litem failed to protect the best inter-
ests of his ward.3 0 8 An automobile struck Gaynelle Simpson, a minor,
as she was walking along the side of a road.3 0 9 As a result of the acci-
dent, Simpson sustained some permanent injuries and spent a signifi-
cant amount of time in the hospital.3 10 There were two defendants to
the action, the driver of the automobile, James L. Doggett, and the
owner of the automobile, W. F. Doggett.3 11 The owner of the car was
insured.

3 12

The insurance company, after notice of the accident, began settle-
ment negotiations between Simpson and the owner of the car.3 13

Simpson and the owner reached a settlement agreement requiring the
insurance company to pay "the hospital expenses, physician's bills,
and dental bills, amounting to $515." 3 14 In addition, the settlement
agreement required the insurance company to pay the legal fees in-
curred by Simpson.3 15 Simpson discharged the insurance company,
James L. Doggett, and W. F. Dogget from liability "from all claims
growing out of the accident."3 16 Because Simpson's mother was de-
ceased and she did not live with her father, it was agreed that Simp-
son's brother-in-law would act as guardian ad litem for her in the
action to "carry out the settlement agreement."3 17 The Court of Com-
mon Pleas for Spartanburg County entered a consent verdict in favor
of Simpson for $515.318 Simpson's attorney collected the money from
the insurance company and disbursed it to the appropriate parties.3 19

Approximately one year later, the clerk of the court appointed
Simpson's sister, Edna Lawter, to act as Simpson's guardian ad li-

307. Id.
308. Simpson v. Dogget, 156 S.E. 771, 771-73 (S. C. 1930).
309. Simpson, 156 S.E. at 771.
310. Id.
311. Id. at 771-72.
312. Id. at 771.
313. Id. at 771-72.
314. Id. at 772.
315. Id. The court noted that "[t]he plaintiff did not receive, except in the indirect

matter herein before referred to, a single cent of money, although .. .she had been
badly injured." Id. Further, the court stated that "if the defendants were liable at all,
they were liable not only for the expenses necessary to restore [the] plaintiff... but...
likewise liable ... for ... loss of time from her employment, for the suffering she had
undergone, and for other damages." Id.

316. Simpson, 156 S.E. at 772.
317. Id.
318. Id.
319. Id. Judge M. Mann issued an order listing the physicians, dentist, hospital

authorities, and nurses as persons entitled to payment. Id.
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tem.3 20 Lawter initiated this present action in the court of common
pleas to vacate the earlier judgment of the same court.3 2 1 The court of
common pleas issued an order refusing to vacate the previous judg-
ment.3 22 Simpson, by and through her guardian ad litem, appealed
the judge's order to the South Carolina Supreme Court.3 23

On appeal, the supreme court began its analysis by stating that
the guardian ad litem of the previous action failed to protect Simp-
son's interests. 3 24 The court stated that it "was the duty of the guard-
ian ad litem to have ascertained, which he could have done very
easily, the injuries sustained by [Simpson]... and upon it being estab-
lished that her injuries were occasioned by the negligence and reck-
lessness of the defendants, to see that [Simpson] was properly
compensated."3 2 5 The court noted that there was nothing in the rec-
ord showing that the guardian did anything to properly protect the
interests of the ward. 32 6

However, the court concluded that the misconduct of a guardian
in protecting the ward's best interest "does not affect the jurisdiction
of the court in rendering the judgment in the suit or action."32 7 Fur-
ther, the court stated that the guardian's misconduct did not render
the judgment void, but was "merely a matter of error, for which a judg-
ment may be set aside."3 28 For this reason, the South Carolina
Supreme Court found that Simpson's rights were "not properly looked
after by her guardian ad litem... and that in the interest of equity
and justice that judgment should be vacated."32 9

Other State Court Decisions Extending Absolute Immunity to
Guardians Ad Litem

Other state courts have also addressed the issue of a guardian ad
litem's civil liability in actions for negligence.3 30 In Tindell v.

320. Simpson, 156 S.E. at 772.
321. Id.
322. Id.
323. Id. at 771-72.
324. Id. at 772. The court stated that "[wie do not think the interests of the plaintiff

were properly protected, as the guardian failed to represent [the plaintiff] as he was
bound to do." Id.

325. Simpson, 156 S.E. at 772.
326. Id.
327. Id. at 773.
328. Id.
329. Id.
330. See infra notes 331-80 and accompanying text. See State ex rel. Bird v. Wein-

stock, 864 S.W.2d 376, 382-83 (Mo. Ct. App. 1993) (holding that the guardian ad litem
was entitled to quasi-judicial immunity from section 1983 liability for actions taken in
child custody proceedings); Penn v. McMonagle, 573 N.E.2d 1234, 1237 (Ohio Ct. App.
1990) (concluding that the guardian ad litem was entitled to absolute immunity "arising
out of the performance of... duties as guardian ad litem").
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Rogosheske,33 1 the Minnesota Supreme Court concluded that a guard-
ian ad litem was absolutely immune from civil liability for acts com-
mitted within the scope of the guardian's statutory created
responsibilities. 33 2 In Tindell, the court appointed a guardian ad li-
tem, Paul Rogosheske, to protect a minor child's interests in a pater-
nity action and subsequent child support action.33 3 Cheryl Tindell,
the child's mother, brought an action in the District Court of Dakota
County, Minnesota, alleging that Rogosheske negligently failed in the
performance of his duties.3 3 4 The complaint claimed that Rogosheske
failed to investigate whether an executed child support settlement
agreement was in the best interest of the child.33 5 However, the com-
plaint contained no allegation that the guardian ad litem acted
outside the scope of his authority.3 3 6

Rogosheske motioned the trial court for a judgment on the plead-
ings, asserting that the complaint should be dismissed on the ground
"that a guardian ad litem has absolute immunity for conduct within
the scope of a guardian's duties."3 3 7 The trial court granted
Rogosheske's motion.33 8 Tindell appealed the trial court's decision to
the Minnesota Court of Appeals. 339 The court of appeals affirmed the
trial court's decision, determining that immunity allowed the guard-
ian ad litem, as a quasi-judicial officer, "to encourage vigorous exercise
of his authority and representation of a minor."340 Tindell appealed
the decision to the Minnesota Supreme Court.34 1

On appeal, the supreme court stated that it was essential to re-
view the role of a guardian ad litem "in the context in which the re-
sponsibilities imposed upon the individual arise."3 42 In defining the
context of the appointment, the court stated that the district court ap-
pointed the guardian ad litem to protect the best interest of the child
in a paternity suit and subsequent child support case.3 43 The court
observed that, although immunity protected the trial court itself when
acting within its judicial scope and that other persons deemed to be
"quasi-judicial" officers had been extended immunity, the court had

331. 428 N.W.2d 386 (Minn. 1988).
332. Tindell v. Rogosheske, 428 N.W.2d 386, 387 (Minn. 1988).
333. Tindell v. Rogosheske, 421 N.W.2d 340, 340 (Minn. Ct. App. 1988), aff'd, 428

N.W.2d 386 (Minn. 1988).
334. Tindell, 428 N.W.2d at 387.
335. Tindell, 421 N.W.2d at 340-41.
336. Tindell, 428 N.W.2d at 387.
337. Id.
338. Id.
339. Id.
340. Id. (affirming the trial court's decision).
341. Id. at 386.
342. Id. at 387.
343. Id.
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not previously "directly addressed the propriety of an extension of im-
munity to a guardian ad litem."3 44 The court explained that, as an
officer of the court, it was the guardian ad litem's duty to act within
the scope of that particular judicial proceeding to further the best in-
terest of the child involved.3 4 5 The court found that to further the goal
of the child's best interest, the guardian ad litem must "be free.., to
engage in a vigorous and autonomous representation of the child."3 46

Thus, the court stated that extending immunity to a guardian ad
litem was "necessary to avoid the harassment from disgruntled par-
ents who may wish to take issue with any or all of the guardian's ac-
tions."3 47 The court concluded by holding that a guardian ad litem
was absolutely immune from civil liability for acts within his statutory
responsibilities.

3 48

In Collins v. Tabet,3 49 the New Mexico Supreme Court considered
whether a court-appointed guardian ad litem was protected by abso-
lute immunity for his role in the approval of a medical malpractice
settlement offer on behalf of a child.3 50 Mikey Collins' parents
brought a medical malpractice claim against the hospital, physician,
and nurse for failing to timely diagnose Mikey's disease. 35 1 As a re-
sult of the delay, Mikey was left permanently disabled.3 5 2 Subse-
quently, the parties reached a settlement agreement that provided
that the defendants pay $46,000 in exchange for a signed release re-
lieving them of any liability to Mikey or his parents. 35 3

In the course of the negotiations, the attorneys for all parties
agreed that a guardian ad litem should represent Mikey.3 54 The court
appointed Ray Tabet as guardian ad litem for Mickey.3 55 At the hear-
ing to approve the settlement agreement, Tabet testified that "he had
reviewed the claims, the nature of the injuries, and the nature of the
defendants' claimed liability and that the settlement was fair to the
parties involved."35 6 Accordingly, the district court approved the set-

344. Id. (citations omitted).
345. Id.
346. Id. (citations omitted).
347. Id.
348. Id.
349. 806 P.2d 40 (N.M. 1991).
350. Collins v. Tabet, 806 P.2d 40, 42-44 (N.M. 1991).
351. Collins, 806 P.2d at 42. Mikey, a two-week old boy, was taken to the emer-

gency room at Presbyterian Hospital where he was examined and sent home. Id. The
following day, Mikey's parents took him to the Indian Health Services Hospital, where
he was referred to a pediatrician. Id. The pediatrician correctly diagnosed Mikey with
spinal meningitis; however, by this time, Mikey was permanently disabled. Id.

352. Collins, 806 P.2d at 42.
353. Id.
354. Id.
355. Id.
356. Collins, 806 P.2d at 43.
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tlement agreement. 35 7 Soon thereafter, the Collins brought an action
against the other hospital involved in the failure to timely diagnose
Mikey's disease.358 However, the settlement agreement in the first
action and New Mexico's abolishment of joint and several liability pre-
cluded the Collins from recovering in the second action.3 5 9

The Collins brought suit in Bernalillo County District Court
against Tabet, as guardian ad litem, and their previous attorney, al-
leging malpractice in settling the case against the first hospital.3 60

The jury found that the attorney and guardian ad litem were negli-
gent and awarded Mikey damages exceeding $2.9 million.3 6 1 Tabet
and the attorney appealed the jury's decision to the New Mexico Court
of Appeals. 36 2 The court of appeals affirmed the lower court's holding
that the attorney had breached his duty to the Collins.3 6 3 The court
then certified the question of the guardian ad litem's liability to the
New Mexico Supreme Court.3 64

The New Mexico Supreme Court stated that a functional analysis
should be adopted when answering the question of immunity.3 6 5 The
supreme court observed that, under New Mexico law, the guardian ad
litem fulfills a dual role.36 6 First, the supreme court stated that the
guardian ad litem represents the interest of the ward.3 67 Second, the
court stated that the guardian ad litem assists the court in its duty to
protect the best interest of the child.368

The court stated it was unwilling to "envelop all guardians ad li-
tem with absolute immunity, no matter what their functions in a par-
ticular case." 36 9 The court reasoned that, where the guardian acted as
"an arm of the court" by assisting the court in determining the reason-
ableness of the settlement, quasi-judicial immunity protected the

357. Id. Subsequently, Tabet executed a release on Mikey's behalf, thereby releas-
ing Presbyterian Hospital from liability. Id.

358. Collins, 806 P.2d at 42-43.
359. Id. at 43.
360. Id.
361. Id.
362. Id.
363. Id. (affirming the lower court's holding).
364. Id. at 43. On appeal, the question presented was whether "[als guardian [ad

litem], was the [guardian ad litem] acting as an arm of the court, cloaked with quasi-
judicial immunity?" Id. at 42.

365. Collins, 806 P.2d at 44-45. The court stated that in "[flollowing the lead of the
United States Supreme Court, courts around the country have agreed that courts
should adopt a functional approach in determining whether a guardian ad litem is abso-
lutely immune." Id. at 45.

366. Collins, 806 P.2d at 49.
367. Id.
368. Id.
369. Id. at 50.
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guardian ad litem.370 However, where the guardian ad litem acted as
an advocate for the child, the court stated that the public policy justifi-
cations for extending judicial immunity were not present.3 71 The
court noted that a guardian ad litem, as advocate, acted to advance
the interest of the client, just like any other attorney representing a
client. 372 The court reasoned that the threat of liability would be said
to be the same as any other attorney taking on the responsibilities of
representing a client.373

The court determined that a limited factual inquiry was required
to "determine the nature of Tabet's appointment and the extent to
which he functioned within the scope of that appointment."374 The
court reasoned that the factual inquiry approach provided Tabet with
the protection he was entitled to, if he acted as a quasi-judicial officer
within his scope of authority.375 Additionally, the court stated that
the factual approach granted a private remedy to Mikey if his rights
were violated by Tabet's negligence. 376 The court acknowledged that
both the judge and jury played an important role in determining the
facts.377 The court stated that, when the facts are clear, judges may
grant summary judgment and thereby dismiss frivolous or harassing
suits. 378 The court stated, however, that when there is a factual dis-
pute, the case should be tried by a jury.379 Thus, the supreme court
vacated the judgment of the jury and remanded the case to the district
court with instructions to determine the nature of the guardian ad
litem's appointment and the way that the guardian ad litem "dis-
charged it." 380

ANALYSIS

In Fleming v. Asbill,38' the United States Court of Appeals for the
Fourth Circuit discussed the civil liability of a paid guardian ad litem
appointed to represent a child in a previous custody proceeding under
Title 42 of the United States Code section 1983 ("section 1983") and
South Carolina common law.38 2 In Fleming, the Fourth Circuit ap-

370. Id. at 44-51.
371. Id.
372. Id. at 48.
373. Id.
374. Id. at 52.
375. Id.
376. Id.
377. Id. at 52-53.
378. Id. at 52.
379. Id. at 53.
380. Id. at 44.
381. 42 F.3d 886 (4th Cir. 1994).
382. Fleming v. Asbill, 42 F.3d 886, 886-91 (4th Cir. 1994).
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plied United States Supreme Court precedent and public policy con-
siderations in finding that a guardian ad litem, appointed in a custody
proceeding, was immune from section 1983 liability regarding actions
occurring "within the judicial process."3 8 3 In so doing, the Fourth Cir-
cuit reached a conclusion similar to that of other circuit courts. 38 4

In examining South Carolina common law, however, the Fourth
Circuit held that, if the guardian ad litem's actions caused the ward
harm, the guardian ad litem was not immune from gross negligence
liability. 38 5 In addition, the court examined a South Carolina statute
that did not protect volunteer guardians ad litem from liability for
gross negligence and concluded that the statute predicated a finding
that a paid guardian was not immune from liability for acts of negli-
gence.3 8 6 In reaching this decision, the Fourth Circuit adopted a rule
of law contrary to other jurisdictions and provided a possible remedy
to children affected by the system.38 7

383. Fleming, 42 F.3d at 889. According to United States Supreme Court precedent
and other circuit court decisions, this characterization of immunity is too broad. Com-
pare Fleming, 42 F.3d at 889 (stating that, because all of the guardian ad litem's actions
'occurred within the judicial process," immunity protected the guardian ad litem from
section 1983 liability) with Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976) (stating
that the boundary of the holding was to the functions of "initiating a prosecution" and
'presenting the State's case," and not considering whether the immunity extended to
the role of "administrator or investigative officer") and Briscoe v. LaHue, 460 U.S. 325,
333-46 (1983) (holding that the functions of witnesses within the judicial process re-
quired the protection of absolute immunity). The Supreme Court's focus in these cases
was on the particular functions of the individual within the judicial process. See supra
notes 100-61 and accompanying text. The United States Court of Appeals for the
Fourth Circuit did not engage in a functional analysis of the guardian ad litem's role,
and therefore, the statement that "[all of the actions complained of occurred within the
judicial process . . . and [the guardian ad litem] is immune from § 1983 liability" is
inconsistent with these Supreme Courts decisions. Compare Fleming, 42 F.3d at 889
(failing to discuss the functions of the guardian ad litem but finding that all of the
guardian's actions "occured within the judicial process," and thus, immunity protected
the guardian ad litem) with supra notes 100-61 and accompanying text (stating that
certain individuals, as a consequence of their function within the judicial process, were
protected by absolute immunity).

384. Compare supra notes 17-83 and accompanying text (finding that absolute im-
munity protected a guardian ad litem from section 1983 liability) with supra notes 180-
269 and accompanying text (detailing the federal courts' decisions holding that immu-
nity protected guardians ad litem from section 1983 liability).

385. Fleming, 42 F.3d at 889; see supra notes 68-76 and accompanying text.
386. Fleming, 42 F.3d at 890.
387. Id.; see supra notes 330-80 and accompanying text (stating that absolute im-

munity protected the guardian ad litem).
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THE FOURTH CIRCUIT'S DECISION WAS CONSISTENT WITH THE

HOLDINGS OF OTHER CIRCUIT COURTS THAT GUARDIANS AD
LITEM ARE IMMUNE FROM SECTION 1983 LIABILITY

In its analysis of the guardian ad litem's section 1983 liability, the
Fourth Circuit relied on United States Supreme Court precedent and
stated that several actors in the context of a judicial proceeding are
immune from section 1983 liability.38 8 However, the Fourth Circuit
failed to properly follow the analysis articulated in these Supreme
Court decisions.38 9 First, the Fourth Circuit failed to find that "guard-
ian ad litem immunity" existed at the time of section 1983's adop-
tion.390 Second, the court based its decision to establish guardian ad
litem immunity primarily on public policy considerations, considera-
tions that the Supreme Court has clearly stated are for Congress to
decide.391

Section 1983 of the Civil Rights Act does not provide for any im-
munities from its provisions. 392 However, the United States Supreme
Court has long recognized that certain individuals, as a consequence
of their functions within the judicial process, require absolute immu-
nity from civil liability.3 93 In cases deciding questions of immunity,
the Supreme Court has determined that Congress did not intend to
overrule common law immunities when it enacted section 1983. 39 4 In-
stead, the Court has stated that section 1983 should be interpreted in
light of the common law immunities that existed at the time of section
1983's enactment. 395

In Imbler v. Pachtman,396 the Court specifically articulated a two
step analysis in determining whether to extend immunity to a particu-
lar individual actor, governmental or otherwise. 397 First, the

388. Fleming, 42 F.3d at 889; see supra note 64 and accompanying text.
389. See infra notes 390-428 and accompanying text.
390. See Fleming, 42 F.3d at 886-91 (failing to discuss the existence of guardian ad

litem immunity in connection with section 1983's adoption).
391. Id. at 889; see supra notes 177-78 and accompanying text.
392. See 42 U.S.C. § 1983 (failing to provide any immunities); Towers v. Glover, 467

U.S. 914, 920 (1984).
393. See Briscoe v. LaHue, 460 U.S. 325 (1983) (holding that the functions of wit-

nesses within the judicial process required the protection of absolute immunity); Imbler
v. Pachtman, 424 U.S. 409 (1976) (stating that the boundary of the holding was to the
functions of "initiating a prosecution" and "presenting the State's case," and not consid-
ering whether the immunity extended to the role of "administrator or investigative of-
ficer"); Pierson v. Ray, 386 U.S. 547 (1967) (holding that judges are immune from
section 1983 liability); Tenney v. Brandhove, 341 U.S. 367 (1951) (holding that state
legislators immune from section 1983 liability).

394. See supra notes 92-179 and accompanying text.
395. See supra note 93 and accompanying text.
396. 424 U.S. 409 (1976).
397. Imbler v. Pachtman, 424 U.S. 409, 421 (1976); see supra note 130 and accompa-

nying text.
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Supreme Court stated that the immunity for the individual must have
existed at common law.3 98 Second, the Court stated that it must be
determined that the same public policy considerations underlying the
common law immunity also require immunity under section 1983.399

The United States Supreme Court first provided direction to the
interpretation of section 1983 immunity in Pierson v. Ray.400 In Pier-
son, the Court reasoned that "few doctrines were more solidly estab-
lished at common law" than judicial immunity from liability for a
judge's judicial acts.40 1 Among the reasons for this immunity were
that judges should not have "to fear that unsatisfied litigants may
hound them with litigation."40 2 Additionally, the Court stated that to
impose the burden of litigation would "contribute not to principled and
fearless decision making but to intimidation." 40 3 Accordingly, the
Court concluded that section 1983's enactment did not abolish com-
mon law judicial immunity and held that judges were immune from
section 1983 liability.40 4

Expanding on the Court's decision in Pierson, the United States
Supreme Court in Imbler concluded that prosecutors were absolutely
immune from claims of malicious prosecution at common law. 40 5 Like
judges, this immunity was necessary to avoid "harassment by un-
founded litigation [that] would cause a deflection of the prosecutor's
duties and . . .possib[ly] . . . shade his decisions."40 6 Because the
Court reasoned that liability under section 1983 caused the same con-
cerns, the Court held that, "in initiating a prosecution and in present-
ing the State's case, the prosecutor is immune from a civil suit for
damages under section 1983."407 In so doing, the Court was careful to
focus on the prosecutor's function, not on the prosecutor's status.40 8

Again exploring the immunity of certain individuals from section
1983 liability, the United States Supreme Court in Briscoe v. La-
Hue40 9 stated that, when section 1983 was enacted, witness immunity

398. Imbler, 424 U.S. at 421.
399. Id.
400. 386 U.S. 547 (1967); see supra note 101 and accompanying text.
401. Pierson v. Ray, 386 U.S. 547, 553-54 (1967).
402. Pierson, 386 U.S. at 554.
403. Id.
404. Id. at 554-55.
405. Imbler, 424 U.S. at 421-24.
406. Id. at 423.
407. Id. at 427-31.
408. Id. at 430-31. The court stated that "respondent's activities were intimately

associated with the judicial phase of the criminal process, and thus were functions to
which the reasons for absolute immunity apply with full force." Id. at 430.

409. 460 U.S. 325 (1983).
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was well settled at common law.4 10 The Court explained that the rea-
sons for the immunity included the fear of a witness's self-censorship,
the reluctance to testify for fear of liability, and the possible distortion
of a witness's testimony once on the stand.411 Consequently, the
Court held that, although witnesses perform a different function than
judges or prosecutors, their participation in the judicial process is
equally indispensable. 412

Thus, in light of these three Supreme Court decisions, a court
should follow the same two-prong analysis in determining whether a
particular individual is immune from section 1983 liability.413 In
Fleming, the Fourth Circuit failed to address the first prong of the
two-pronged analysis.414 The Fourth Circuit never addressed
whether guardian ad litem immunity existed at the time of section
1983's enactment.4 15 Instead, the Fourth Circuit chose to address
only the second prong of the analysis by discussing the public policy
considerations for affording guardians ad litem absolute immunity. 41 6

In addressing the public policy concerns, the Fourth Circuit relied on
the Sixth Circuit's decision in Kurzawa v. Mueller.417 In Kurzawa,
the Sixth Circuit stated that "[a] guardian ad litem must.., be able to
function without the worry of possible later harassment and intimida-
tion from dissatisfied parents . .. [and a] failure to grant immunity
would hamper the duties of a guardian ad litem in his role as advocate
for the child in the judicial proceeding."418 From this, the Fourth Cir-
cuit concluded that all of the guardian ad litem's acts "occurred within
the judicial process."419 Thus, the court found that the guardian was
immune from section 1983 liability.420

410. Briscoe v. LaHue, 460 U.S. 325, 331-45 (1983); see supra note 153 and accom-
panying text.

411. Briscoe, 460 U.S. at 333.
412. Id. at 345-46.
413. See supra notes 100-61 and accompanying text. In discussing the two-prong

analysis, the Supreme Court in Imbler stated that the Court "must" follow this analysis.
Imbler, 424 U.S. at 421.

414. Fleming, 42 F.3d at 886-91. The Fourth Circuit stated that "[wie need not de-
cide whether Kurzawa [a decision based on public policy considerations] or Gardner [a
decision adopting a function approach in determining immunity questions] states the
better test, because Asbill is immune from Todd's § 1983 claim under either. ... All of
the actions complained of occurred within the judicial process." Fleming, 42 F.3d at 889
(citations omitted).

415. Fleming, 42 F.3d at 886-91.
416. Id. at 889.
417. 732 F.2d 1456 (6th Cir. 1984); Fleming, 42 F.3d at 889.
418. Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984).
419. Fleming, 42 F.2d at 889.
420. Id.
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Although the United States Supreme Court in Tower v. Glover421

applied the two step analysis articulated in Imbler, the Supreme
Court clearly stated that public policy concerns alone were not suffi-
cient to establish immunity.4 22 In Tower, the Court concluded that
absolute immunity did not protect a public defender from section 1983
liability.423 First, the Court found that no immunity existed at com-
mon law for public defenders. 424 The Court recognized the public pol-
icy concerns involved, but stated that the Court "[d]oes not have a
license to establish immunities from section 1983 actions in the inter-
est of what we judge to be sound public policy." 425 Further, the Court
stated that "[iut is for Congress to determine whether [section] 1983
litigation has become too burdensome to state or federal institutions,
and if so, what remedial action is appropriate."426 The Fourth Circuit
failed to find that guardian ad litem immunity existed at common law
and based its decision to extend immunity to the guardian ad litem
solely on public policy considerations. 427 Accordingly, under the
Supreme Court's analysis in Tower, the Fourth Circuit should not on
this basis have granted the guardian ad litem absolute immunity from
section 1983 liability.4 28

The Fourth Circuit failed to recognize that guardian ad litem im-
munity existed at common law.4 29 Even though there is no estab-
lished absolute immunity for guardians ad litem at common law, other
federal courts, in establishing that immunity existed for guardians ad
litem at common law, determined that guardians were "integral parts
of the judicial process."430 This characterization of the guardian ad
litem was derived from the United States Supreme Court's decision in
Briscoe v. LaHue.431 In Briscoe, the Supreme Court stated that the
focus of the Court's immunity determinations was on the judicial pro-
cess itself and the desire to protect that process. 432 In so doing, the
Court stated that, at the time of the adoption of section 1983, "the
common law provided absolute immunity from subsequent damages
liability for all persons - governmental or otherwise -who were in-

421. 467 U.S. 914 (1984).
422. Tower v. Glover, 467 U.S. 914, 922-23 (1984).
423. Tower, 467 U.S. at 923; see supra note 179 and accompanying text.
424. Tower, 467 U.S. at 921; see supra note 176 and accompanying text.
425. Tower, 467 U.S. at 923.
426. Id.
427. See supra notes 388-426 and accompanying text.
428. See supra notes 421-26 and accompanying text.
429. Fleming, 42 F.3d at 886-91.
430. Gardner v. Parson, 874 F.2d 131, 144-45 (3rd. Cir. 1989); see supra notes 180-

286 and accompanying text.
431. 460 U.S. 325 (1983); see supra note 157 and accompanying text.
432. Briscoe v. LaHue, 460 U.S. 325, 334-35 (1983).
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tegral parts of the judicial process."43 3 On the basis of this definition
of common law immunity, many federal courts have extended immu-
nity to guardians ad litem.43 4

For example, in Myers v. Morris,4 35 the Eighth Circuit deter-
mined that a guardian ad litem functioned as an integral part of the
judicial process.43 6 In addressing the act of questioning the children,
the Eighth Circuit stated that, because the guardian was appointed to
assist the court in its function to determine whether the children were
abused, the guardian was appointed to "fulfill quasi-judicial responsi-
bilities. '4 3 7 Thus, the court held that absolute immunity protected the
guardian ad litem from "claims arising from the function of question-
ing children."

4 3 8

Similarly, in Cok v. Cosentino,43 9 the United States Court of Ap-
peals for the First Circuit determined that the functions of a guardian
ad litem, which included gathering information, preparing reports,
and making recommendations to the court, were "performed to aid
and inform the family court."4 40 The First Circuit, therefore, held
that a guardian ad litem "shared" in the judge's immunity and was
entitled to immunity for those acts in furtherance of court
functions.

4 4 1

Likewise, in Gardner v. Parson,4 42 the United States Court of Ap-
peals for the Third Circuit concluded that a guardian ad litem was
absolutely immune if acting as an integral part of the judicial pro-
cess.4 43 The Third Circuit focused on the function of a guardian ad
litem within the judicial process. 44 4 The court reasoned that a guard-
ian ad litem would be immune for functions such as "testifying in
court, prosecuting custody or neglect petitions, and making reports
and recommendations to the court in which the guardian acts as a
actual functionary... of the court, not only in status but in reality."4 4 5

In Fleming, the Fourth Circuit's analysis rested on public policy
considerations. 44 6 The court failed to engage in the proper functional
analysis outlined by the United States Supreme Court in immunity

433. Briscoe, 460 U.S. at 335; see supra note 157 and accompanying text.
434. See supra notes 184-289 and accompanying text.
435. 810 F.2d 1437 (8th Cir. 1987).
436. Myers v. Morris, 810 F.2d 1437, 1467 (8th Cir. 1987).
437. Myers, 810 F.2d at 1467.
438. Id.
439. 876 F.2d 1 (1st Cir. 1989).
440. Cok v. Cosentino, 876 F.2d 1,3 (1st Cir. 1989).
441. Cok, 876 F.2d at 3; see supra note 255 and accompanying text.
442. 874 F.2d 131 (3rd Cir. 1989).
443. Gardner v. Parson, 874 F.2d 131, 145-46 (3rd Cir. 1989).
444. Gardner, 874 F.2d at 145-46.
445. Id. at 146.
446. Fleming, 42 F.3d at 889; see supra note 391 and accompanying text.
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cases.4 47 The Fourth Circuit failed to follow the lead of other circuit
courts that engaged in a functional analysis and determined a guard-
ian ad litem to be an integral part of the judicial process. 448 Nonethe-
less, the result in Fleming is consistent with the holdings reached by
other federal courts that guardians ad litem are absolutely immune
from section 1983 liability.449

THE FOURTH CIRCUIT WAS CORRECT - SOUTH CAROLINA COMMON

LAW PROVIDES No IMMUNITY FOR GUARDIANS AD LITEM

Under South Carolina common law, the Fourth Circuit correctly
held that paid guardians ad litem were liable to their wards for negli-
gent performance of their duties.45 0 The court properly relied on
South Carolina Supreme Court precedent to reach this conclusion.4 5

Additionally, the Fourth Circuit correctly relied on a South Carolina
statute granting volunteer guardians ad litem immunity from civil
liability.45 2

The South Carolina Supreme Court has consistently asserted
that, "[i]f in consequence of the culpable omission or neglect of the
guardian ad litem the interests of the infant are sacrificed, the guard-
ian may be punished for his neglect as well as made to respond to the
infant for the damages sustained."45 3 In Cagle v. Schaefer,4 54 the
South Carolina Supreme Court discussed the liability of a guardian ad
litem, where the appointed guardian ad litem filed a formal answer,
but failed to take any further steps.45 5 The court stated that, because
the guardian ad litem failed to perform "[his] duty to defend the action
in behalf of [his] ward, the children's guardian ad litem was guilty of
culpable negligence and would have subjected them to liability to their
ward if any damage had resulted."45 6

In another South Carolina Supreme Court case, Simpson v. Dog-
gett,457 the court discussed the possible liability of a guardian ad litem

447. See supra notes 388-428 and accompanying text.
448. See supra notes 430-45 and accompanying text.
449. Compare supra notes 63-67 (describing the holding in Fleming) with supra

notes 180-286 (detailing the holdings in other federal cases).
450. Fleming, 42 F.3d at 890; see infra 451-61 notes and accompanying text.
451. Fleming, 42 F.3d at 889-90; see infra notes 451-61 and accompanying text.
452. Fleming, 42 F.3d at 890; see infra notes 462-65 and accompanying text. The

South Carolina statute did not grant immunity in the case of gross negligence. Fleming,
42 F.3d at 890.

453. See Clarendon Holding Co. v. Witherspoon, 188 S.E.2d 480, 483 (S. C. 1972);
Simpson v. Doggett, 156 S.E. 771, 773 (S.C. 1930); McIver v. Thompson, 108 S.E. 411,
416 (S.C. 1921); Cagle v. Schaefer, 104 S.E. 321, 322 (S.C. 1920).

454. 104 S.E. 321 (S.C. 1920).
455. Cagle v. Schaefer, 104 S.E. 321, 322 (S.C. 1920).
456. Cagle, 104 S.E. at 322.
457. 156 S.E. 771 (S.C. 1930).
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appointed to represent a child in the court approval of an insurance
settlement.458 In discussing the duty of the guardian ad litem, the
court stated that "[tihe position of a guardian ad litem... is one of the
highest trust and confidence toward the infant as well as the court."459

The court further stated that "it is the duty [of the guardian] to fully
protect the infant's interests in all matters relating to the litiga-
tion."460 Therefore, the court stated that, if harm results as a conse-
quence of a guardian ad litem's negligence, the guardian would be
guilty of culpable negligence. 461

In addition to South Carolina common law, the Fourth Circuit
properly relied on a South Carolina statute to support the conclusion
that a guardian ad litem was not immune from civil liability.462 The
South Carolina statute stated that "any person who is appointed to
serve as guardian ad litem ... without compensation is not liable for
any civil damages for any personal injury as a result of any act or
omission ... if he acts in good faith and is not guilty of gross negli-
gence."463 As a consequence, the Fourth Circuit determined that, "[i]f
guardians ad litem were already afforded quasi-judicial immunity in
South Carolina, the limitation of liability [created by the statute]
would have been a vain act."464 Thus, the Fourth Circuit interpreted
the statute to reinforce the court's conclusion that a South Carolina
paid guardian ad litem was not immune from negligence liability. 465

In light of South Carolina Supreme Court precedent, the Fourth
Circuit logically held that, in South Carolina, a paid guardian ad litem
is not immune from civil liability.466 However, it should be noted that

458. Simpson v. Doggett 156 S.E. 771, 771-72 (S.C. 1930). See supra notes 324-29
and accompanying text.

459. Simpson, 156 S.E. at 773. The court stated:
The position of a guardian ad litem or next friend is one of trust and confidence
toward the infant as well as the court; hence, it is his duty fully to protect the
infant's interests in all matters relating to the litigation, as the infant might
act for himself if he were of capacity to do so. His duty requires him to acquaint
himself with all the rights of the infant.., affected by the suit. He should be as
careful not to do anything, or allow anything to be done, to the prejudice of his
ward's interests, as the court from which he receives his appointment. If in
consequence of the culpable omission or neglect of the guardian ad litem the
interests of the infant are sacrificed, the guardian may be punished for his ne-
glect as well as made to respond to the infant for the damages sustained.

Id.
460. Simpson, 156 S.E. at 773.
461. Id. See Clarendon Holding Co. v. Witherspoon, 188 S.E.2d 480, 483 (S.C.

1972); McIver v. Thompson, 108 S.E. 411, 416 (S.C. 1921) (quoting Cagle v. Schaefer,
104 S.E. 321, 322 (S.C. 1920)).

462. Fleming, 42 F.3d at 890; see infra notes 463-65 and accompanying text.
463. S.C. CODE ANN. § 20-7-127 (1988).
464. Fleming, 42 F.3d at 890.
465. Id.
466. Id.; see supra notes 453-65 and accompanying text.



GUARDIAN AD LITEM LIABILITY

the court's holding is contrary to that of other jurisdictions.4 6 7 In
Short v. Short,468 the United States District Court for the District of
Colorado determined that a court-appointed guardian ad litem "in ser-
vice of the public interest in the welfare of children" was protected by
absolute immunity.4 69 After research revealed no Colorado case law
on the issue, the district court determined that the functional analysis
articulated in the section 1983 cases was helpful.4 70 The court stated
that a guardian ad litem, pursuant to a Colorado statute, was ap-
pointed to assist the court in determining the child's best interest. 47 1

Because the guardian ad litem acted as an "adjunct of the court" in
making recommendations to the court and entering reports, the court
concluded that the guardian ad litem was protected by absolute
immunity.

4 72

Likewise, in Tindell v. Rogosheske,47 3 the Minnesota Supreme
Court held that the law entitled a guardian ad litem, as an officer of
the court acting within the scope of a judicial proceeding, to absolute
immunity.4 74 The supreme court stated that the guardian ad litem
was appointed to assist in protecting "the best interests of the child in
[a] particular proceeding."4 75 Therefore, the court concluded that a
guardian ad litem was a quasi-judicial officer and was absolutely im-
mune from civil liability "for acts within the scope of that guardian's
exercise of statutory responsibilities."4 76

In Collins v. Tabet,4 77 the New Mexico Supreme Court deter-
mined that a court-appointed guardian ad litem, when investigating
the reasonableness of a settlement agreement involving a minor, was
absolutely immune from civil liability.4 78 The supreme court ex-
plained that the decision to extend immunity to a guardian ad litem
should be based on a functional analysis of the guardian's actions. 4 79

In discussing the functional analysis, the court reasoned that,

467. See supra notes 330-80 and accompanying text. See State ex rel. Bird v. Wein-
stock, 864 S.W.2d 376 (Mo. Ct. App. 1993); Penn v. McMonagle, 573 N.E.2d 1234 (Ohio
Ct. App. 1990); but see Bullock v. Huster, 532 N.W.2d 202 (Mich. Ct. App. 1995) (basing
its holding on a Michigan governmental immunity statute that failed to include guardi-
ans ad litem).

468. 730 F. Supp. 1037 (D. Colo. 1990).
469. Short v. Short, 730 F. Supp. 1037, 1039 (D. Colo. 1990).
470. Short, 730 F. Supp. at 1038.
471. Id.
472. Id.
473. 428 N.W.2d 386 (Minn. 1988).
474. Tindell v. Rogosheske, 428 N.W.2d 386, 387 (Minn. 1988); see supra note 332

and accompanying text.
475. Tindell, 428 N.W.2d at 387.
476. Id.; see supra note 348 and accompanying text.
477. 806 P.2d 40 (N.M. 1991).
478. Collins v. Tabet, 806 P.2d 40, 44 (N.M. 1991).
479. Collins, 806 P.2d at 44-45; see supra note 365 and accompanying text.
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"[w]here the guardian ad litem is acting as an advocate for his client's
position - representing the pecuniary interests of the child instead of
looking into the fairness of the settlement.., on behalf of the court -
the basic reason for conferring quasi-judicial immunity on the guard-
ian does not exist."480 The court stated, however, that a guardian ad
litem who acted as a "friend of the court" in determining the reasona-
bleness of a settlement, would be entitled to absolute immunity.48 '

In Fleming, the Fourth Circuit, in exercise of its diversity jurisdic-
tion, properly relied on South Carolina common law and on a South
Carolina statute to conclude that a South Carolina paid guardian ad
litem was not immune from civil liability.48 2 Although contrary to
that of other jurisdictions, the court's decision was correct in light of
the South Carolina Supreme Court cases and the statute enacted in
an effort to grant immunity to volunteer guardians ad litem from only
pure negligence.48 3

CONCLUSION

In an effort to protect children, family courts have increasingly
appointed guardians ad litem to aid in determining the "best inter-
ests" of children in custody proceedings. 48 4 The question arises, how-
ever, concerning the guardian ad litem's civil liability when the
guardian has failed in his or her duty to protect the child's best
interests.

In Fleming v. Asbill,48 5 the United States Court of Appeals for the
Fourth Circuit confronted the issue of whether a paid guardian ad li-
tem, appointed in a child custody proceeding, could be held liable for
damages under Title 42 of the United States Code section 1983 ("sec-
tion 1983") and for the negligent performance of her duties.486

United States Supreme Court precedent addressing the question
of section 1983 immunity has held that Congress did not intend to
overrule common law immunity principles when enacting section
1983. 4

8
7 In so doing, the Supreme Court has articulated a two-part

analysis in determining whether a particular individual is immune
from section 1983 liability.488 First, the court considers whether the

480. Collins, 806 P.2d at 48.
481. Id.; see supra note 370 and accompanying text.
482. Fleming, 42 F.3d at 890; see supra notes 450-66 and accompanying text.
483. See supra notes 450-66 and accompanying text.
484. Tara L. Muhlhauser, From "Best" to "Better": The Interests Of Children and

The Role of A Guardian Ad Litem, 66 N.D. L. REv. 633, 636 (1990).
485. 42 F.3d 886 (4th Cir. 1994).
486. Fleming v. Asbill, 42 F.3d 886, 888-90 (4th Cir. 1994).
487. See supra notes 23, 152 and accompanying text.
488. See supra note 130, 397 and accompanying text.
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immunity for the particular individual existed at common law at the
time of section 1983's enactment. 48 9 Second, the court determines
whether the reasons for the immunity at common law also require the
extension of immunity to section 1983 liability.490

Although the Fourth Circuit reached a result consistent with that
of other circuit courts in finding the guardian ad litem in Fleming im-
mune from section 1983 liability, the court failed to follow the
Supreme Court's two-pronged analysis. The court avoided addressing
whether guardian ad litem immunity existed at common law when
section 1983 was enacted. By applying the definition of common law
immunity articulated by the Supreme Court in Briscoe v. LaHue491

and engaging in a functional analysis of the role of the guardian ad
litem, the Fourth Circuit could have determined that the guardian ad
litem was "an integral part of the judicial process" and therefore im-
mune from section 1983 liability. The Fourth Circuit, however, im-
properly based its decision to extend immunity to the guardian ad
litem solely on public policy considerations. This is clearly in contra-
vention of the United States Supreme Court's direction. In fact, in
recognizing public policy considerations in questions of immunity, the
Supreme Court has stated that "[w]e do not have a license to establish
immunities from [section] 1983 actions in the interests of what we
judge to be sound public policy." 492 Instead, the Court stated "[iut is
for Congress to determine whether [section] 1983 litigation has be-
come too burdensome."493

The Fourth Circuit, however, reached the correct result in Flem-
ing in finding that a guardian ad litem is not immune from civil liabil-
ity under South Carolina common law. A guardian ad litem fulfills a
position of trust and is charged with protecting the ward's best inter-
est. As a consequence, a guardian ad litem is liable for damages re-
sulting from the negligent performance of his or her duties.

Although the court expressed concern regarding its decision, it
reached a just result. The primary reason for the appointment of
guardians ad litem is to assure that the best interests of children are
met. And, the interests of the children are best served by preserving
the guardian ad litem's accountability.

Holly Marie Mclntyre-'97

489. See supra note 398 and accompanying text.
490. See supra note 399 and accompanying text.
491. 460 U.S. 325 (1983).
492. Tower v. Glover, 467 U.S. 914, 923 (1984).
493. Tower, 467 U.S. at 923.
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