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CASE NO. 98C-72 

DISMISSAL FOR FAILURE TO 
OVERCOME STATUTORY 

PRESUMPTION 

The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of Fairbury, Nuckolls 

County, Nebraska, on the 25rh day of February, 1999, pursuant to a Notice of Hearing issued the 

201h day of January, 1999. 

Frank L. Jones ("Taxpayer") appeared without counsel at the hearing, and the Nuckolls 

County Board of Equalization ("County") appeared through counsel. During the hearing, the 

Commission took judicial notice of certain information, and each of the parties was afforded the 

opportunity to present evidence and argument. Each party was also afforded the opportunity to 

cross-examine witnesses of the opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and order 

entered by the Commission which is adverse to a party be stated in writing or on the record and 

be accompanied by findings of fact and conclusions of law. The Commission, after receiving the 

exhibits and hearing evidence and argument, found and determined as follows: 
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FINDINGS OF FACT 

I. That the Taxpayer is the owner of record of certain real property as described in the 

petition (''subject property"). 

2. That Taxpayer's father acquired the subj-ect property in the early 1960's. 

3. That the County Assessor proposed valuing the subject property for purposes of taxation 

for tax year 1998 in the amount of $22,020. 

4. That Taxpayer timely protested that determination of value to the Nuckolls County Board 

of Equalization ("County"). 

5. That the County denied the protest. 

6. That the property had been assessed for tax years 1994, 1995, 1996, and 1997 in the 

amount of $14,655. That the Commission cannot consider this fact in deciding this 

appeal. 

7. That Taxpayer timely filed an appeal of that decision to the Commission. 

8. That the Taxpayer sold the subject property in 1994 for $37,000. That the purchaser 

defaulted on the purchase agreement, and title reverted to the Taxpayer. 

9. That the subject property has been leased for approximately 17 months. That the lease is 

for a term of 5 years. That the property typically generates approximately $868 per 

month. That the expenses typically run 50%. That the property typically generates 

approximately $5,200 per year in net operating income. No evidence of a "typical" 

capitalization rate appears in the record. 

10. That the "sale barn" which is the subject property is the only one within a "fairly good 

radius" according to Taxpayer. 
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1 1. That Taxpayer offered no evidence of actual or fair market ·value for the subject propeny. 

12. That at the close of the Taxpayer's case, the County moved to dismiss the case for failure 

to overcome the statutory presumption in favor of the County which is set forth in Neb. 

Rev. Stat. §77-1511 (Reissue 1996). 

13. That Taxpayer has adduced no evidence to show that the valuation of the subject property 

as determined by County was arbitrary or unreasonable. 

CONCLUSIONS OF LAW 

1. That the Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

2. That "There is a presumption that a board of equalization has faithfully performed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board." Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. 

App. 655 (1998). 

3. That since no evidence has been adduced to show that the decision of the County was 

unreasonable or arbitrary, the Taxpayer has failed to overcome the presumption afforded 

the County in Neb. Rev. Stat. §77-1511 (Reissue 1996) as a matter oflaw. 



---
Page -4-

4. That pursuant to Botto,f v. Ciay Counn· Board of Equalization. 7 Neb. App. 162 ( 1998) 

"Based upon the applicable law, the Board need not put on any evidence to support its 

valuation of the property at issue unless the taxpayer establishes the Board's valuation 

was unreasonable or arbitrary." Given this mandate, the Commission must grant the 

County's Motion to Dismiss as a matter of law. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED: 

1. That this appeal is dismissed with prejudice. 

2. That therefore Taxpayer's real property, legally described as Lots 24 and 35, South 

Superior, Nuckolls County, Nebraska, shall be valued for tax year 1998, as determined 

by the Nuckolls County Board of Equalization, as follows: 

Land 

Improvements 

Total 

$ 1,100 

$20,920 

$22,020 

3. That this decision, if no appeal is filed, shall be certified to the Nuckolls County 

Treasurer, and the Nuckolls County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter. 
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IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the 25th day of February, 1999, 

and are therefore deemed to be the Order of Commission in this case, pursuant to Neb. 

Rev. 

Stat. §77-5005. (Reissue 1996). 

Signed and sealed this 1st day of March, 1999. 

----··-~ 

Mark P. Reynolds, Chairman 


