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SUMMARY OF DECISION 

The Commission affirms the decision of the Lancaster County Board of Equalization, 

and denies Taxpayer's request for a further reduction in assessed value of the subject property. 



NATURE OF THE CASE 

Dennis Makielski ("Taxpayer") owns certain real property located in the City of Lincoln, 

Lancaster County, Nebraska, identified in County assessment records as a multi-family 

apartment complex with twelve or more units. Taxpayer filed a protest with the Lancaster 

County Board of Equalization ("the County") alleging that the County failed to assess his 

property based on actual income and operating expenses and related factors. By wa~ of relief, 

Taxpayer requested that the proposed 1997 valuation of $293,000 be reduced to $282,770. 

County granted the protest in part, and reduced the total assessed value of the subject property to 

$287 ,800, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-346; the 

Marshall Valuation Service; the Nebraska Assessor's Reference Manuals, Volumes 1 and 2; the 

Nebraska Constitution; the Nebraska State Statutes; the standard reference work Property 

Assessment Valuation, Second Edition; the standard reference work Property Appraisal and 

Assessment Administration; the standard reference work Glossary for Property Appraisal and 

Assessment; the Property Tax Division of the Department of Revenue's published 1997 ratios 

and measures of central tendency which are published pursuant to Neb. Rev. Stat.§77-1327(6); 

the 1997 County Profiles for Lancaster County; the 1997 Equalization Proceedings of the Tax 

Equalization and Review Commission; the Uniform Standards of Profession Appraisal 

Practices, 1997 Edition; Title 298, Nebraska Administrative Code (the Nebraska Real Estate 
.,, 

Appraiser Board's Rules and Regulations); the Nebrask_a Real Estate Appraiser Requirements; 



and the Nebraska Real Estate Appraiser Education Core Curriculum. The Commission also 

ireceived certain exhibits and testimony during the course of the hearing. 

ANALYSIS 
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Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be 

· resented to the County Board of Equalization. The Commission's jurisdiction is limited to 

ose issues presented to the County Board of Equalization. Neb. Rev. Stat. §77-1511 (Reissue 

996). The issue Taxpayer raised before the County concerned whether the County erred in 

·ving at a final determination of value which was not based upon Taxpayer's actual operating 

xpenses. Taxpayer argued that, in his opinion, the fair market value of his property was 

82,770, based on "actual income and actual expenses." (Ex. 2). 

Nebraska law provides that "actual value" is the "market value of real property in the 

rdinary course of trade. Actual value may be determined using professionally accepted mass 

"praisal methods, including, but not limited to, the ( 1) sales comparison approach, taking into 

count factors such as location, zoning, and current functional use, (2) income approach, and 

}cost approach." Neb. Rev. Stat. Section 77-112 (1997 Supp.). 

Although this statute does not define the term "mass appraisal methods," the standard 

ference work Property Assessment Valuation, 2nd Ed. ("Property Assessment''), distinguishes 

. nations using mass appraisal methods from individualized "fee" appraisals. "Mass appraisal 

,the systematic appraisal of groups of properties as of a given date using standardized 

cedures and statistical testing. Single-property appraisal, or 'fee' appraisal, in contrast, is the 

uation of a particular property as of a given date." Property Assessment, at p. 285. 



Professionally accepted mass appraisal methods dictate which types of operating 

expenses should be utilized in determining value under the "income approach." These expenses 

are defined as "typical expenses that are necessary to keep the property functional and rented 

competitively with other properties in the area." Property Assessment, at pp. 214-215. 

(Emphasis added.) It is also important to note that "(t)here are several items often found in an 

owner's operating statement that are not proper expense charges in the income approach." 

Property Assessment, at pp. 219. 

Neb. Rev. Stat. §77-112 (1997 Supp.) authorized the County to determine actual value 

using "professionally accepted mass appraisal methods," and allowed the County to conduct 

mass appraisals by choosing any one of the three approaches: sales, income, or cost. There is no 

requirement that the County conduct a fee appraisal of Taxpayer's properties. Accordingly, the 

County was not unreasonable in refusing to use Taxpayer's actual expenses, which, again, are 

only relevant in a "fee appraisal." 

Taxpayer's evidence of "actual" value is also problematic. Exhibit 2 is a document that 

presents Taxpayer's analysis of actual income and expenses for the subject property. This 

evidence does not support a contention that the decision of the County as to the assessed value of 

the subject property was either unreasonable or arbitrary. The exhibit shows that the "actual" 

gross income for this property is $56,892, and that the expense ratio for this property is 35.86%. 

(Ex. 2, p. 5). The Commission specifically notes that on this Exhibit, the 12.26% capitalization 

rate is a "loaded" capitalization rate. A "loaded" capitalization rate includes real estate taxes. 

Property Assessment, at p. 233. (When appraisals are made for other than property tax purposes, 

the effective tax rate is not normally included in the overall capitalization rate." Property 
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Assessment, at p. 243). Taxpayer utilized the County's "loaded" capitalization rate in the 

Exhibit. Ex. 2, p. 5. Then, at the bottom of the column labeled "Stabilized Op Stmt," Taxpayer 

shows a "Taxes in" figure where it adds an additional 1.14% to the capitalization rate based on 

the real estate taxes. (13.40% - 12.26% = 1.14%). The result of this improper adjustment to the 

capitalization rate is critical: "A small difference in the capitalization rate will result in estimates 

differing by thousands of dollars." Property Assessment, at p. 233. 

Utilizing Taxpayer's "Stabilized Operating Statement" information, which purports to 

consist of "actual" income and expenses, and the 12.26% "loaded" capitalization rate, the 

indicated value of the subject property would be $282,773. (Net Operating Income of $34,668 I 

12.26% = $282,773.) This indicated value differs from the value as determined by the County in 

the amount of 1.75%. Given this difference, using Taxpayer's information, the Commission 

cannot conclude that the decision of the County was either unreasonable or arbitrary. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence presented utilizing its experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 



PROCEDURAL FINDINGS 

1. That the Taxpayer is the owner of record of a multi-family apartment complex as 

described in the appeal in this case ("subject property"). 

2. That the County Assessor proposed valuing the subject property at $293,000 for the 

purposes of taxation as of January 1, 1997 ("the assessment date"). (Ex. 3, p. 61). 

3. That the Taxpayer timely filed a protest of the assessed value of its property ~or tax year 

1997. (Ex. 3, p. 43). 

4. That the basis for the protest were the allegations that: 1) that the County understated the 

amount of actual income generated by his properties; and 2) that the County failed to use 

actual operating expenses in its property assessment determination of his properties. 

(Appeal Form). 

5. That the Taxpayer requested that the property be valued at $282,770 for purposes of 

taxation. (Ex. 2, p. 3). 

6. That the Lancaster County Board of Equalization ("the County") granted the protest in 

part, and determined that the "actual" or "fair market" value of the subject property as of 

the assessment date to be $287,800. (Ex. 3, p. 61). 

7. That Taxpayer thereafter timely filed an appeal of that decision to the Nebraska Tax 

Equalization and Review Commission ("the Commission"). (Appeal Form). 

B. 



SUBSTANTIVE FINDINGS 

1. That the subject property is an apartment complex consisting of 14 I-bedroom units. 

(Ex. 3, p. 52). 

I. That Taxpayer's protest was heard by a referee. (Ex. 3, p. 46). 

2. That the Referee inspected the exterior of the subject property, and reviewed all 

information provided by both the County Assessor and Taxpayer. (Ex. 3, p. 48-49). 
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3. That the Referee recommended that the assessed value be set at $287,800. (Ex. 3, p. 46). 

4. That the County adopted the recommended value. (Ex. 3, p. 61). 

5. That Taxpayer submitted evidence that in his opinion, the value of his property was 

$282,770, and requested that the property be valued at this amount. (Ex. 2, p. 1). 

6. That the difference between the value as determined by the County and that requested by 

Taxpayer is $5,030, or 1.7%. (Ex. 3, p. 61, and Ex. 2, p. 1). 

7. That Taxpayer appeared without counsel at an informal hearing on Taxpayer's appeals 

from the County protest decisions, in Commission appeal case numbers 97R-346, 97R-

347, 97R-348, 97R-349, 97R-350, and 97R-351, on February 5, 1998. 

8. That at this hearing, the Commission received certain testimonial evidence from 

Taxpayer of the actual operating expenses of Taxpayer's properties. 

9. That at the hearing, the Commission also received from Taxpayer documentary evidence 

of aggregate and comparative figures of the properties' annual expenses for costs such as 

water, sewer, electricity, gas, insurance, and other operating expenses, but no evidence in 

the form of actual bills or statements. (Ex. 5). 

10. That Taxpayer testified that the most appropriate method of valuation is the income 



approach, and that actual value of property is calculated by taking net actual operating 

income, and dividing that figure by the capitalization rate. That Taxpayer further 

testified that net actual operating income is determined by subtracting from rent all real 

(actual) operating expenses. 

11. That while Taxpayer's testimony is correct as to the "income approach" formula, it is 

incorrect as to the types of income and expenses utilized under professionally accepted 

mass appraisal methods. While a "fee appraisal" based on the income approach would 

utilize appropriate "actual" income and expenses, professionally accepted mass appraisal 

practices utilize "typical" or market income and expenses for comparable properties in 

determining the value of the subject property. 

12. That at the hearing, evidence was adduced that the County used professionally accepted 

mass appraisal methods to determine the actual value of Taxpayer's properties, and that 

the County employed the income approach in arriving at its final determination of value. 

13. That the Commission, from the record before it, concludes that County's determination 

of value was made in accordance with professionally accepted mass appraisal methods. 

14. That the Commission, therefore, from the record before it, finds that the "actual" or "fair 

market" value of the subject property as of the assessment date was $282,770. 

15. That the assessed value of the subject property for tax year 1997 as determined by the 

County is therefore supported by the evidence. 

16. Further that insufficient evidence has been adduced to establish that the decision of the 

County was unreasonable or arbitrary. 

JURISDICTION 
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Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.) as amended by 1998 Laws, L.B. 306. 

ST AND ARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

Taxpayer demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, was absurd, exceeded the bounds of reason or 

l moderation, or was made in disregard of the facts or circumstances and without some basis 

which would lead a reasonable person to the same conclusion. Title 442, Nebraska 

Administrative Code, Chapter 5, section 018. See also Harrison Square v. Sarpy. Cty. Ed. Of 

Equal., 6 Neb. App. 454 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes that, pursuant to the above mentioned laws, the Appellant was required to establish by 

a preponderance of the evidence that the decision of the Lancaster County Board of Equalization 

was unreasonable or arbitrary. The Commission must, for the reasons set forth above, and 

pursuant to Neb. Rev. Stat. §77-1510 (Reissue 1996), conclude from the record before the 

Commission that the Taxpayer has not met his burden of proof. To substantiate his appellate 

theory, Taxpayer would have had to show that the County's use of mass appraisal techniques 

was unreasonable. The evidence clearly indicated that the County is not required to do a fee 



appraisal, using actual operating expenses for each property it annually assesses in applying the 

income approach, but rather, is only required to assess each property based on mass appraisal 

techniques. These techniques require the analysis of ordinary and typical vacancy and 

collection expenses for like properties, in utilizing the income approach. The evidence indicated 

that the County followed these procedures. Because the evidence indicated that the County 

followed these procedures, and thus, its statutory duty in assessing Taxpayer's prop~rty, the 

County did not err in its final determination of value of Taxpayer's property. Accordingly, the 

action of the Lancaster County Board of Equalization must be affirmed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Lancaster County Board of Equalization which denied 

Taxpayers' protest is affirmed. 

2. That Taxpayer's multi-family real property known as Lots 5 and 6, Block 3, Hillsdale, 

Parcel 10-25-420-006-000, Lancaster County, Nebraska, more commonly known as 2101 

D Street, shall be valued as follows for tax year 1997: 

Land 

Improvements 

Total 

$ 57, 120 

$230,680 

$287,800 

17. That this decision, if no appeal is filed, shall be certified within thirty days to the 
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Lancaster County Treasurer, and the Lancaster County Assessor, pursuant to Neb. Rev. 

Stat. § 77-1511 (Reissue 1996). 

18. That this decision shall only be applicable to tax year 1997. 

i 4. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 25th day of September, 1998. 

Mark P. Reynolds, Chairman 

SEAL 
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