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BUILDING ON THE ESTABLISHMENT CLAUSE:
GOVERNMENT CONDUIT FINANCING OF
CONSTRUCTION PROJECTS AT
RELIGIOUSLY AFFILIATED SCHOOLS IN
JOHNSON V. ECONOMIC DEVELOPMENT CORP.

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof . . . .1

[TThis Court has long recognized that religious schools pursue
two goals, religious instruction and secular education.?

INTRODUCTION

In 1947, the United States Supreme Court in Everson v. Board of
Education3 defined the First Amendment’s restrictions on governmen-
tal aid to religiously affiliated schools.# The restrictions included a
bar against government use of tax-raised funds to support religious
institutions or activities.> The Court determined constitutional, how-
ever, a New Jersey statute that granted a township authority to reim-
burse parents the costs of transporting school children to parochial
schools on public buses.® Over fifty years later, in Johnson v. Eco-
nomic Development Corp.,” the United States Court of Appeals for the
Sixth Circuit dealt with similar issues to those before the Everson
Court.8 In Johnson, the Sixth Circuit addressed whether a state-cre-
ated economic development corporation’s issuance of tax-exempt reve-
nue bonds to finance the construction of a building addition and other
improvements at a religiously affiliated school violated the Establish-
ment Clause.® Based on the United States Supreme Court’s Estab-
lishment Clause precedent, the Sixth Circuit purported to determine
no constitutional violation.1?

1. U.S. Const. amend. I

2. Bd. of Educ. v. Allen, 392 U.S. 236, 245 (1968).

3. 330 U.S. 1(1947).

4. See Everson v. Bd. of Educ., 330 U.S. 1, 15-16 (1947) (setting forth the limita-
tions enforced by the Establishment Clause of the First Amendment).

5. Everson, 330 U.S. at 16.

6. Id. at 3, 18.

7. 241 F.3d 501 (6th Cir. 2001).

8. Compare Johnson v. Econ. Dev. Corp., 241 F.3d 501, 509 (6th Cir. 2001) (deal-
ing with governmental conduit financing of construction projects at a religiously affili-
ated school), with Everson, 330 U.S. at 16 (determining the government cannot apply
public funds to religious institutions beyond general welfare benefits).

9. Johnson, 241 F.3d at 509.

10. Id. at 518.
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This Note will first outline the facts and holding of the Sixth Cir-
cuit’s decision in Johnson.11 This preliminary outline summarizes the
Establishment Clause analysis employed by the Sixth Circuit in find-
ing no violation of the Establishment Clause.12 To create context for
the analysis used in Johnson, this Note will provide a brief back-
ground of United States Supreme Court Establishment Clause opin-
ions.13 Specifically, the Background will document certain landmark
Supreme Court opinions formulating the Establishment Clause analy-
sis.1* The Background will also provide case law discussing govern-
mental aid to religiously affiliated post-secondary schools with a focus
on construction and improvement projects.'5 Finally, the Background
will consider governmental aid to religiously affiliated schools with a
focus on services and educational material.16

In the Analysis, this Note submits that in Johnson the Sixth Cir-
cuit failed to critically examine two distinct aspects of the bond issu-
ance involving the religiously affiliated school.l? Specifically, the
Analysis argues that in Johnson the Sixth Circuit inadequately ap-
plied an inquiry of the Establishment Clause analysis when it consid-
ered the religious nature of the religiously affiliated school.l® The
Analysis also argues that in Johnson the Sixth Circuit failed to criti-
cally examine the absence of a restriction against the non-secular use
of the financed building additions to the religiously affiliated school.1?
Finally, this Note concludes that the Sixth Circuit’s opinion in John-
son failed to identify a violation of the Establishment Clause occa-
sioned by the financing of a construction project at a religiously
affiliated school.20

FACTS AND HOLDING

In March 1995, the Academy of the Sacred Heart (“Academy”), an
independent Roman Catholic school, sought financing for a construc-
tion project involving renovations and additions to its school buildings
not including the Academy’s chapel.2 The Academy provided a cur-
riculum to children from pre-school age to twelfth grade and gave no

11. See infra notes 21-78 and accompanying text.
12. See infra notes 21-78 and accompanying text.
13. See infra notes 79-376 and accompanying text.
14. See infra notes 79-190 and accompanying text.
15. See infra notes 191-287 and accompanying text.
16. See infra notes 288-376 and accompanying text.
17. See infra notes 377-559 and accompanying text.
18. See infra notes 396-492 and accompanying text.
19. See infra notes 493-559 and accompanying text.
20. See infra notes 560-68 and accompanying text.
21. Johnson v. Econ. Dev. Corp., 64 F. Supp. 2d 657, 658-59 (E.D. Mich. 1999),
affd, 241 F.3d 501 (6th Cir. 2001).
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preference to student applicants of the Catholic faith.22 The Academy
neither required its faculty to ascribe to any particular religious faith,
nor did it inquire into the religious beliefs of any potential faculty
member.22 The Academy did, however, require student applicants to
support its “‘Goals and Criteria,’ the first of which [wals ‘to educate to
... a personal and active faith in God.””?* Once admitted, the Acad-
emy exposed its students to a curriculum including Music, Drama, Art
and Theology.28 In addition, the Academy purported to instruct its
students on various religious traditions “while presenting itself to the
wider community as a Christ-centered institution within the tradition
of the Roman Catholic Church.”2é

The Academy sought financing for a construction project, which
included an addition of roughly 6,700 square feet to the Academy’s
lower school.2’” The Academy applied for the financing through the
Economic Development Corporation of Oakland County, Michigan
(“EDC”), an organization created under the Michigan Economic Devel-
opment Corporation Act (“EDC Act”).28 The EDC Act served to reduce
unemployment, assist local businesses and improve the economy at
the state and local level.22 As such, the EDC Act empowered the EDC
to finance building and improvement projects through the issuance of
revenue bonds, but the EDC Act did not permit the municipality to
incur any liability on the bonds.3° The EDC received its financing
from various public and private sources as well as earnings from its
own activities.31

Acting under authority granted by the EDC Act, the EDC fi-
nanced the Academy’s construction project through the issuance of
limited-obligation revenue bonds.32 A bank marketed the bonds to
private investors and the EDC loaned the resulting proceeds to the
Academy under a loan agreement.33 The loan agreement provided
that the Academy bore all expenses related to the construction project
and directed all loan repayments over the ten-year term to the bank.34
The EDC did not monitor the Academy’s payments and “{t]he interest

22. Johnson, 64 F. Supp. 2d at 658-59 (quoting Joint Stipulation of Facts, | 62).
23. Id. (quoting Joint Stipulation of Facts, § 72). )
24. Id. (quoting Joint Stipulation of Facts, Exhibit 20).

25. Johnson, 241 F.3d at 504 (citation omitted).

26. Johnson, 64 F. Supp. 2d at 658 (quoting Joint Stipulation of Facts, Exhibit 22).
27. Id.

28. Id. at 658-59.

29. Id. at 659 (citation omitted).

30. Id. (quoting Joint Stipulation of Facts, 14 8, 9).

31. Id. (quoting Joint Stipulation of Facts, I 15 (quoting Article IX of the EDC’s

Articles of Incorporation)).

32. Id. at 658.
33. Id. at 659.
34. Id. at 659-60.
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payments made by the Academy to the bank were less than such pay-
ments would have been for an otherwise comparable non-tax-exempt
commercial loan.”35 Additionally, interest payable on the bonds was
exempt from both federal and Michigan income taxation.36

Walter Johnson, resident and taxpayer of Oakland County, sued
the EDC in the United States District Court for the Eastern District of
Michigan alleging the bond issuance violated the Establishment
Clause of the First Amendment.3? Johnson sought a declaration of
the bond issuance’s unconstitutionality from the district court.3® In
addition, Johnson sought an injunction and various orders to remedy
the violation.3® Both parties moved for summary judgment on a single
issue of law: whether the EDC violated the First Amendment by issu-
ing the bonds to finance the Academy’s construction project.4® Find-
ing no violation of the Establishment Clause, the district court denied
Johnson’s motion for summary judgment and granted the Oakland
County EDC’s summary judgment motion.41

Explicitly limiting the ruling to the facts before it, the district
court resolved the motions by applying the analysis developed by the
Supreme Court’s Establishment Clause jurisprudence.4? Conse-
quently, the district court first found the EDC Act and bond issuance
backed by a secular purpose.43 Second, the district court concluded
neither the EDC Act nor the bond issuance involved the primary effect
of advancing religion.4¢ Third, the district court found no excessive
entanglement between religion and government.45

Johnson appealed the district court’s order to the United States
Court of Appeals for the Sixth Circuit.46 Johnson contended the issu-
ance violated the Constitution because the Academy was a Catholic
school, even though the EDC issued the bonds without regard to relig-
ion.4”7 To this characterization of the issue presented, the Sixth Cir-
cuit responded, the Supreme Court’s Establishment Clause precedent
supported no such conclusion.48

35. Id. at 660 (quoting Joint Stipulation of Facts, q 49).

37. Id. at 657, 660.
38. Id. at 660.

40. Id. at 661.
41. Id. at 668.
42. Id. at 666-68.
43. Id. at 666.

45. Id.

46. Johnson, 241 F.3d at 501, 506.
47. Id. at 509.

48. Id.
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In affirming the district court’s order, the Sixth Circuit noted the
“states cannot support or establish religion, . . . [nor] deny any individ-
ual or entity the benefits of public welfare legislation because of their
religion or lack thereof.”#® With respect to the inherently religious na-
ture of the Academy, the Sixth Circuit stated “[s]ectarian refers to an
organization that ‘operate[s] in a secular manner but hals] a religious
affiliation.””®? In light of this definition, the Sixth Circuit noted the
Establishment Clause did not forbid governmental aid to sectarian
schools, but merely those “institution[s] in which religion is so perva-
sive that a substantial portion of its functions are subsumed in the
religious mission or when it funds a specifically religious activity in an
otherwise substantially secular setting.”51

The Sixth Circuit noted, contrary to Johnson'’s position, the Estab-
lishment Clause required government to act neutrally with respect to
religiously affiliated institutions.52 To determine whether the Oak-
land County EDC’s issuance of the tax-exempt revenue bonds violated
the Establishment Clause, the Sixth Circuit cited Lemon v. Kurtz-
man53 for the Court’s three-prong neutrality analysis.5*¢ Under
Lemon, the Sixth Circuit stated the challenged government action
must first, “have a secular legislative purpose”; second, have a “pri-
mary effect [that] neither advances nor inhibits religion”; and third,
“not foster an excessive government entanglement with religion.”55
The Sixth Circuit observed that Agostini v. Felton®6 reformulated the
Lemon test by modifying the primary effect prong to include the en-
tanglement analysis, which was previously an independent prong of
the test.57 The Sixth Circuit observed three criteria under the pri-
mary effect prong required the challenged action to not “result in gov-
ernment indoctrination of religion . . . define its recipients by reference
to religion . . . or . . . create an excessive government entanglement
with religion.”® Under the entanglement analysis, the Sixth Circuit
noted three additional inquiries: first, the “character and purpose” of
the recipient institution; second, “the nature of the aid” government

49. Id. at 509, 518.

50. Id. at 510 (quoting Bd. of Educ. v. Grumet, 512 U.S. 687, 705 n.8 (1994)).

51. Id. (quoting Hunt v. McNair, 413 U.S. 734, 743 (1973)).

52. Johnson, 241 F.3d at 512.

53. 403 U.S. 602 (1971).

54. Johnson, 241 F.3d at 512 (citing Lemon v. Kurtzman, 403 U.S. 602, 612-13
(1971)).

55. Id. (citing Lemon, 403 U.S. at 612-13)).

56. 521 U.S. 203 (1997).

57. Johnson, 241 F.3d at 512. See Agostini v. Felton, 521 U.S. 203, 233 (1997)
(noting that the Court would consider the entanglement analysis as an aspect of the
challenged statute’s effect).

58. Id. (citing Mitchell v. Helms, 530 U.S. 793, 809 (2000) (plurality opinion)).
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provides; and third, the “resulting relationship” between the religious
authority and government.5?

Applying the reformulated Lemon test for Establishment Clause
cases, the Sixth Circuit concluded no constitutional violation occurred
by the Oakland County EDC’s issuance of the tax-exempt bonds to
finance the Academy’s construction project.8® The Sixth Circuit deter-
mined a secular legislative purpose supported the EDC Act and the
issuance therefore satisfied the first prong of the reformulated Lemon
test.61 Specifically, the Sixth Circuit noted the aim of the EDC Act
was to reduce and prevent unemployment.2 To this end, the Sixth
Circuit recognized a valid legislative purpose to promote and assist
local businesses—whether religiously affiliated or otherwise.63

With respect to the primary effect prong of the reformulated
Lemon test, the Sixth Circuit observed that the first criterion asked
whether the bond issuance would result in government indoctrination
of religion at the Academy.4 Citing Mitchell v. Helms,?5 the Sixth
Circuit observed that aid to religiously affiliated schools results in
government indoctrination of religion when any indoctrination is rea-
sonably attributable to the government aid.66 To determine whether
the indoctrination was reasonably attributable to the government, the
Sixth Circuit noted that government aid furthers a secular purpose if
offered on terms without consideration of religion.8” The Sixth Circuit
determined that the bond issuance was consistent with the secular
purpose of the EDC Act and did not benefit the Academy’s religious
functions and, therefore, no resulting religious indoctrination was at-
tributable to the government.58

Under the second criterion of the primary effect prong, the Sixth
Circuit addressed whether the EDC Act defined recipients of aid by
reference to religion.6® The Sixth Circuit noted it would determine
whether the method for distributing aid resulted in an incentive for
government to indoctrinate religion.”? Aid distributed on a religiously
neutral basis, according to the Sixth Circuit, prevented an incentive
for government indoctrination.”? The Sixth Circuit noted that the

59. Id. at 515.

60. Id. at 518.

61. Id. at 512.

62. Id.

63. Id.

64. Id. at 513-14.

65. 530 U.S. 793 (2000) (plurality opinion).
66. Johnson, 241 F.3d at 513 (citing Mitchell, 530 U.S. at 809).
67. Id.

68. Id. at 513-14.

69. Id. at 514-15.

70. Id. at 514,

71. Id.
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bond issuance on behalf of the Academy involved no religious prefer-
ence or other religious consideration and therefore satisfied the second
criterion.”2

Under the entanglement analysis, the third criterion of the pri-
mary effect prong, the Sixth Circuit determined the Academy was not
pervasively sectarian despite the Academy’s commitment to relig-
ion.”3 As support, the Sixth Circuit emphasized that religion did not
permeate every aspect of the Academy’s curriculum.”¢ Furthermore,
the court noted that the Academy did not discriminate on the basis of
religion in its student selection process.’® In addition, the Sixth Cir-
cuit observed the aid would not benefit the religious functions of the
Academy because under the bond issuance the improvement projects
excluded the chapel.”¢ Based on the sectarian nature of the Academy
and the terms of the bond issuance, the Sixth Circuit determined that
no unconstitutional degree of entanglement with religion existed.””
Consequently, the Sixth Circuit affirmed the district court’s order
granting the EDC’s motion for summary judgment and denying
Johnson’s.”8

BACKGROUND
A. FORMULATING THE ESTABLISHMENT CLAUSE ANALYSIS

In 1947, in Everson v. Board of Education,’® the United States
Supreme Court stated a school board’s payment of fares to transport
children by public buses to parochial schools did not violate the Estab-
lishment Clause.8¢ In Everson, Arch R. Everson brought a writ of cer-
tiorari in the Supreme Court of New Jersey challenging a resolution of
the Board of Education of Ewing Township concerning the transporta-
tion of school children to Trenton.8! Ewing Township did not provide
educational facilities beyond the eighth grade, so it compensated par-
ents and guardians for the transportation costs for children to attend
public schools in Trenton or Pennington.82 The New Jersey statute
enabling Ewing Township’s reimbursements provided for transporta-

72. Id. at 515.

73. Id. at 516.

74. Id. at 517.

75. Id.

76. Id. at 516.

77. Id. at 515, 518.

78. Id. at 518.

79. 330 U.S. 1(1947).

80. Everson v. Bd. of Educ., 330 U.S. 1, 17 (1947).

81. Everson v. Bd. of Educ., 39 A.2d 75 (N.J. Sup. Ct. 1944), rev'd, 44 A.2d 333
(N.J. 1945), affd, 330 U.S. 1 (1947).

82. Everson, 39 A.2d at 75-76.
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tion of children not living near a schoolhouse.83 After amendments in
1941, the enabling statute permitted reimbursements of children re-
motely located from any schoolhouse and expressly encompassed chil-
dren who attended a non-public school.8¢ The court observed the
township authorities consequently agreed to pay for the transporta-
tion costs of children to non-public schools via public buses.85

The New Jersey Supreme Court set aside the Ewing Township
resolution under the 1941 amendments.88 The supreme court rea-
soned the enabling statute violated Article IV, Section 7, paragraph 6
of the New Jersey Constitution that regulated funds for the support of
public schools.87 The court characterized the issue as whether the
Township violated paragraph 6 when it appropriated money to trans-
port schoolchildren to parochial schools.®8 Initially acknowledging
two competing theories on the issue, the New Jersey Supreme Court
found the state Constitution prohibited both aid and donations from
the government to religiously affiliated schools.®® Justice Harry
Heher’s dissent noted the transportation aided schoolchildren and
parents, not the non-public schools, and determined the appropria-
tions benefited the schools attended by the children.9°

The Board of Education appealed the decision of the supreme
court to the Court of Errors and Appeals of New Jersey.?! The court of
errors and appeals reversed the supreme court’s decision, finding that
neither the enabling statute nor the Board of Education’s challenged
resolution violated the New Jersey Constitution.92 The court rea-
soned that because the Board of Education, absent contrary evidence,
appropriated funds from sources not prohibited by the New Jersey
Constitution no violation of the New Jersey Constitution’s school
funding provisions occurred.®® The court also observed that the state
imposed the duty of compulsory school attendance on parents rather
than children.?4 Consequently, the court envisioned situations where
parents, unable to provide transportation for schoolchildren, faced

83. Id. at 75.

84. Id. at 75-76.

85. Id.

86. Id.

87. Id. at 76

88. Id.

89. Id. (quoting Rutgers College v. Morgan, 57 A. 250, 255 (N.J. Sup. Ct. 1904)).
With respect to the two competing theories, the court observed simply that one line of
cases found such appropriations unconstitutional, the other, based on “child benefit the-
ory,” found such appropriations constitutional. Everson, 39 A.2d at 76.

90. Everson, 39 A.2d at 77 (Heher, J., dissenting).

91. Everson v. Bd. of Educ., 44 A.2d 333, 335 (N.J. 1945), affd, 330 U.S. 1 (1947).

92. Everson, 44 A.2d at 337.

93. Id. at 336-37.

94. Id. at 3317.
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penalties without intent to breach the statutory duties under compul-
sory education statutes.?> The court found the enabling statute com-
plimented compulsory education by providing for school attendance by
children who lived significant distances from schools and therefore did
not constitute the disbursement of government funds for private
purposes.?6

Writing for the dissent, Justice Clarence E. Case announced that
reimbursements under the challenged resolution included bus fares
for children attending Roman Catholic parochial schools.?” In addi-
tion, the dissent noted that the schools incorporated religious instruc-
tion into the curriculum.?® Quoting Article I, paragraph 3, of the New
Jersey Constitution for its prohibition on compulsory support of relig-
ion, the dissent stated the resolution violated the Constitution.®® Ev-
erson filed a petition for writ of certiorari with the United States
Supreme Court, which granted certiorari to consider whether the ena-
bling statute and Ewing Township resolution violated the First
Amendment,100

The Supreme Court affirmed the decision of the Court of Errors
and Appeals of New Jersey, declaring the First Amendment did not
prohibit the state from reimbursing transportation costs of students
attending religiously affiliated schools under a program including
public and secular private schools.101 Writing for the majority, Jus-
tice Hugo L. Black reasoned that although children received transpor-
tation assistance to parochial schools, to prohibit such state provided
transportation would result in depriving the children of New Jersey’s
general welfare benefits that were extended to all school children.102

Before tracing the historical context of the First Amendment of
the United States Constitution, the Court noted that Everson chal-

96. Id.

97. Id. at 338 (Case, J., dissenting). Neither the supreme court nor the majority of
the court of errors and appeals discussed the religious denomination of the non-public
schools involved. See Everson, 44 A.2d at 333-37 (failing to discuss whether the non-
public schools were affiliated with the Catholic Church); Everson, 39 A.2d at 75-79
(omitting a discussion of the religious affiliation of the non-public schools).

98. Everson, 44 A.2d at 338 (Case, J., dissenting).

99. Id. at 342-43 (Case, J., dissenting).

100. See Everson, 330 U.S. at 4 (stating the case was under review pursuant to 28

U.S.C. § 344(a)).

101. Everson, 330 U.S. at 17-18.

102. Id. at 16. The Court noted in attempting to balance the Religion Clauses:
[w]hile we do not mean to intimate that a state could not provide transporta-
tion only to children attending public schools, we must be careful, in protecting
the citizens of New Jersey against state-established churches, to be sure that
we do not inadvertently prohibit New Jersey from extending its general State
law benefits to all citizens without regard to their religious beliefs.

Id.
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lenged the enabling statute as a “law respecting the establishment of
religion.”193 As such, the Court observed that colonial Virginia, “as
elsewhere, reached the conviction that individual religious liberty
could be achieved best under a government which was stripped of all
power to tax, to support, or otherwise assist any or all religions
. .”104 In this historical environment, the Court noted the Virginia
legislature sought to renew the state tax levy that supported the es-
tablished church.105 In his Memorial and Remonstrance against the
tax, the Court observed that James Madison argued “no person . . .
should be taxed to support a religious institution of any kind.”106

Observing the apparent success of the Remonstrance, the Court
stated the Virginia Assembly not only failed to approve the tax but
also enacted the Virginia Bill for Religious Liberty.19? The Court re-
produced the statute in part: “no man shall be compelled to frequent
or support any religious worship, place, or ministry whatsoever, nor
shall be enforced, restrained, molested, or burthened in his body or
goods, nor shall otherwise suffer on account of his religious opinions or
belief . . . ”108 The Court commented the “provisions of the First
Amendment . . . had the same objective and were intended to provide
the same protection against governmental intrusion on religious lib-
erty as the Virginia statute.”109

The Everson Court recognized that the Establishment Clause of
the First Amendment meant no less than the prohibition against the
government’s establishment of church.1® And, although the Court
noted the Establishment Clause forbade the “contribut[ion] of tax-
raised funds to the support of any institution which teaches the tenets
and faith of any church,” it recognized the Free Exercise Clause also
prohibited states from inhibiting the practice of religion.111 Specifi-
cally, the Court cautioned that steps taken to protect New J ersey citi-
zens from government established churches should not intrude on the
state’s power to grant general benefits regardless of the citizenry’s re-
ligious affiliation.112 Based on such First Amendment principles, the
Court determined that nothing prevented New Jersey from “spending
taxraised funds to pay the bus fares of parochial school pupils as a

103. Everson, 330 U.S. at 8.

104. Id. at 11.

105. Id.

106. Id. at 11-12. See Appendix for a reproduction of the Virginia Bill and James
Madison’s MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESSMENTS.

107. Everson, 330 U.S. at 11-12.

108. Id. at 13 (quoting 12 Henning, Statutes of Virginia (1823) 84).

109. Id.

110. Id. at 15.

111. Id. at 16.

112. Id.
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part of a general program under which it pays the fares of pupils at-
tending public and other schools.”113

Admitting the Ewing Township resolution likely facilitated the
attendance of children at parochial schools, the Court compared the
bus fares, “so indisputably marked off from the religious function,” to
other general government services such as utilities and civil protec-
tion.114 While discontinuing general services would create greater dif-
ficulty in operating religiously affiliated schools, the Court declared
that the First Amendment did not condone such a result.115 Rather,
the Court recognized that as a general principle the First Amendment
required government neutrality towards religious adherents and
institutions,116

Justice Wiley B. Rutledge, joined by Justices Felix Frankfurter,
Robert H. Jackson, and Harold H. Burton, dissented, noting Everson
presented the Court with its first opportunity to consider the First
Amendment’s preclusion of the government’s establishment of relig-
ion.117 The dissent, discussing the combination of secular and secta-
rian education in religiously affiliated schools, argued, “[cJommingling
the religious with the secular teaching does not divest the whole of its
religious permeation and emphasis or make them of minor part, if pro-
portion were material.”118 If otherwise, the dissent reasoned, a small
addition of secular education could remedy a violation of the Estab-
lishment Clause.!1® Public funds used to transport children to Sun-
day school, the dissent stated, would violate the Constitution.}20 As
such, the dissent questioned how the Constitution permitted the
transportation reimbursement by virtue of “the more extended scale of
‘daily instruction. Surely constitutionality does not turn on where . . .
the mixed teaching occurs.”121

In 1968, in Board of Education v. Allen,122 the United States Su-
preme Court held constitutional a provision of a New York statute re-
quiring public schools to loan textbooks to all school children,
including students of parochial schools.123 In Allen, the Board of Edu-
cation of Central School District No. 1 sued James E. Allen, Jr., Com-
missioner of Education of New York, in the Supreme Court at Special

113. Id.

114. Id. at 17-18.

115. Id. at 18.

116. Id.

117. Id. at 29 (Rutledge, J., dissenting).
118. Id. at 47 (Rutledge, J., dissenting).
119. Id. (Rutledge, J., dissenting).

120. Id. (Rutledge, J., dissenting).

121. Id. (Rutledge, J., dissenting).

122, 392 U.S. 236 (1968).

123. Bd. of Educ. v. Allen, 392 U.S. 236, 238 (1968).
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Term, challenging the constitutionality of the statute.l24¢ An amend-
ment to the New York statute carried a provision that required school
districts to purchase and loan textbooks to schoolchildren between
seventh and twelfth grades, whether attending public or private
schools.125 The statute only permitted textbooks for New York ele-
mentary or secondary schools that met with the approval of the partic-
ular board of education.126 In addition to a declaration of the
provision’s constitutionality, the Board of Education requested an or-
der restraining the Commissioner from appropriating funds to effectu-
ate the provision or any other act related.127

The New York Supreme Court at Special Term entered judgment
for the Board of Education, concluding the statute violated the Estab-
lishment and Free Exercise Clauses.128 The court determined that
the inconsistency of the challenged statute with the Establishment
Clause magnified when implemented.12? Specifically, the court envi-
sioned a situation where both the parents of private school pupils and
the schools themselves would rely on the textbook subsidy and the
textbooks would then become in some manner unacceptable or offen-
sive to the schools.130 Should this occur, the court anticipated a “po-
tential interference in a private school program.”131

The Commissioner appealed to the Supreme Court, Appellate Di-
vision, arguing the Board of Education lacked standing in addition to
refuting the Board’s constitutional challenge.132 The Supreme Court,
Appellate Division, reversed the lower court and, without reaching the
merits of the challenge, stated the statute was constitutional but de-
termined the Board of Education lacked standing.33 Judge Ellis J.
Staley, Jr., in a concurring opinion, noted the lower court enjoined the

124. Bd. of Educ. v. Allen, 273 N.Y.S.2d 239, 239, 241 (Sup. Ct. 1966), rev’d, 276
N.Y.S.2d (App. Div.), aff'd, 228 N.E.2d 791 (N.Y. 1967), prob. juris. noted, 389 U.S. 1031,
and affd, 392 U.S. 236 (1968).

125. Allen, 273 N.Y.S.2d at 241 (quoting N.Y. Epuc. Law § 701(2) (McKinney 1965)).

126. Id. at 241. The statute provided in part that school authorities had:

the power and duty to loan upon individual request, to all children . . . who are
enrolled in grades seven to twelve of a public or private school which complies
with the compulsory education law, textbooks. Textbooks loaned to children
.. . of said private schools shall be textbooks which are designated for use in any
public, elementary or secondary schools of the state or are approved by any
boards of education, trustees or other school authorities. Such textbooks are to
be loaned free to such children subject to such rules and regulations . . . .
Id. (quoting N.Y. Epuc. Law § 701(2) (McKinney 1965)) (emphasis added).

127. Allen, 273 N.Y.S.2d at 241.

128. Id. at 246.

129. Id.

130. Id.

131. Id.

132. Bd. of Educ. v. Allen, 276 N.Y.S.2d 234, 236 (App. Div. 1966), affd, 228 N.E.2d
791 (1967), prob. juris. noted, 389 U.S. 1031, and affd, 392 U.S. 236 (1968).

133. Allen, 276 N.Y.S.2d at 237.
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commissioner from terminating any member of the Board of Educa-
tion for failure to comply with the challenged statute.13* The lower
court, the concurrence observed, previously declared the statute inva-
lid to the extent it supplied government purchased textbooks to relig-
iously affiliated schools.135 The concurrence, however, determined the
statute constitutional, describing the distribution of secular textbooks
to students attending religiously affiliated schools as neutral to
religion.136

The Board of Education appealed the decision of the New York
Supreme Court, Appellate Division, to the Court of Appeals of New
York, arguing the statute violated the Constitutions of both New York
and the United States.}37 The Court of Appeals affirmed the decision
of the Appellate Division, concluding the challenged statute did not
violate the Establishment Clause by providing secular textbooks to
schoolchildren on a basis neutral to religion.13® The court observed
the purpose of the statute was only to provide all schoolchildren with a
general public benefit.13° Furthermore, the court noted the statute
only permitted the lending of textbooks intended for use in the New
York public schools or approved by the school authorities.?4? The
court consequently concluded no violation of the Establishment
Clause occurred where the statute provided secular textbooks to chil-
dren attending any school, public or otherwise.?4! The Board of Edu-
cation appealed the decision of the New York Court of Appeals to the
United States Supreme Court, which noted probable jurisdiction to
consider whether the New York statute violated the Establishment
Clause.142

The United States Supreme Court affirmed the decision of the
Court of Appeals of New York, holding the challenged New York stat-
ute did not violate the Establishment Clause.43 Justice Byron R.
White, writing for the majority, reasoned that the statute had a secu-
lar purpose that neither advanced nor inhibited religion.}4* The
Court recognized the potential of governmental aid, whether buses or

134. Id. at 238 (Staley, J., concurring).

135. Id. (Staley, J., concurring).

136. Id. at 245 (Staley, J., concurring).

137. Bd. of Educ. v. Allen, 228 N.E.2d 791, 793 (N.Y. 1967), prob. juris. noted, 389
U.S. 1031, and affd, 392 U.S. 236 (1968).

138. Allen, 228 N.E.2d at 794-95. In a four to three vote, the New York Court of
Appeals decided the Board of Education had standing and consequently recognized it
was required to address the merits of the case. Id. at 793 n.1.

139. Allen, 228 N.E.2d at 794.

140. Id.

141. Id. at 795.

142. Allen, 392 U.S. at 238-41.

143. Id. at 238, 241, 249.

144. Id. at 238, 243.
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books, to facilitate student attendance at parochial schools.145 The
Court, however, observed the language of the challenged statute did
not “authorize the loan of religious books . . . [and] each book loaned
must be approved by the public school authorities; only secular books
may receive approval.”146 The Court, commenting on the scant re-
cord, found it contained no evidence to indicate parochial schools used
the secular textbooks for religious instruction.’4” As such, the Court
could not determine either an unconstitutional government involve-
ment with religious teaching or that the statute was a violation of the
First Amendment as a law respecting the establishment of religion.148

In 1971, in Lemon v. Kurtzman,149 the United States Supreme
Court held unconstitutional statutes providing governmental finan-
cial aid to religiously affiliated elementary and secondary schools.150
In Lemon, Alton J. Lemon sued David H. Kurtzman, Pennsylvania Su-
perintendent of Public Instruction, in the United States District Court
for the Eastern District of Pennsylvania to challenge the constitution-
ality of certain disbursements of state educational aid.151 In 1968,
Pennsylvania enacted the Nonpublic Elementary and Secondary Edu-
cation Act (“Education Act”), which permitted the Superintendent to
purchase secular educational services from religiously affiliated
schools.?2 Recognizing an increasing demand for elementary and sec-
ondary educational resources, the Pennsylvania Legislature deter-
mined that by supporting secular aspects of nonpublic schools, a
significant public benefit would result.’53 Under the Education Act,
the Superintendent purchased, at actual costs, secular education ser-
vices from nonpublic schools, sectarian or otherwise.15¢ The Educa-
tion Act limited the payments to those educational items approved by
the Superintendent and required the recipient schools to observe ac-
counting controls to ensure the state funds benefited the designated
secular purposes.155

A three-judge district court panel ruled in favor of the Superinten-
dent, refusing to hold the Education Act advanced religion “in purpose

145. Id. at 243-44.

146. Id. at 243-45.

147. Id. at 245.

148. Id. at 248.

149. 403 U.S. 602 (1971).

150. Lemon v. Kurtzman, 403 U.S. 602, 607 (1971). The Court considered two cases
presenting similar issues arising from state subsidies to parochial schools in Penn-
sylvania and Rhode Island. Lemon, 403 U.S. at 606.

151. Lemon v. Kurtzman, 310 F. Supp. 35, 35, 38 (E.D. Pa. 1969), prob. juris. noted,
397 U.S. 1034 (1970), and rev’d, 403 U.S. 602 (1971).

152. Lemon, 310 F. Supp. at 38-39.

153. Id. at 39.

154. Id. at 39-40.

155. Id. at 40.
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or primary effect.”156 The district court reasoned that because the
statute permitted state funds to purchase strictly secular educational
services performed in parochial schools, no involvement with the state
resulted in the “religious functions of the sectarian educational insti-
tutions.”157 Citing Allen, the district court determined governmental
financial aid could benefit the secular, rather than the religious as-
pects of parochial schools without the “forbidden involvement in relig-
ion” prohibited by the Establishment Clause.'5® The United States
Supreme Court noted probable jurisdiction to consider the case in con-
junction with a companion case, DiCenso v. Robinson,15 which raised
a similar issue under Rhode Island law.160

In DiCenso, Joan DiCenso sued the Commissioner of Education
and other administrators of the Rhode Island Salary Supplement Act
(“Act”) in the United States District Court for the District of Rhode
Island.161 DiCenso sought a declaration that the Act violated the Es-
tablishment Clause and an injunction against its execution by the
Commissioner.162 To assist Rhode Island nonpublic schools in em-
ploying qualified teachers, the legislature appropriated funds under
the Act to reimburse a percentage of the costs of teaching secular top-
ics in private elementary schools by way of salary subsidies.'63 As a
condition to receiving aid, the Act required instructors to teach “a
course similar to those offered in Rhode Island’s public schools using
textbooks approved for public school use, and must agree not to teach
a class in religion.”64 Under the Act, schools with recipient teachers
submitted data to the Commissioner reflecting per student expendi-
tures, which could lead to further review by state authorities to verify
the ratio of secular to religious educational spending.165

The three-judge district court panel entered judgment for
DiCenso, concluding the Act violated the First Amendment.16¢ The
district court reasoned that under the purpose and primary effect test,
the Act passed the first prong but the second proved more problem-
atic.187 Noting the restrictions placed on parochial school teachers re-

156. Id. at 38, 46.

157. Id. at 46.

158. Id.

159. 316 F. Supp. 112 (D.R.I. 1970).

160. Lemon v. Kurtzman, 397 U.S. 1034, 1034 (1970). See also Robinson v. DiCenso,
400 U.S. 901 (1970).

161. DiCenso v. Robinson, 316 F. Supp. 112, 113 (1970), prob. juris. noted, 400 U.S.
901 (1970), and affd sub nom. Lemon v. Kurtzman, 403 U.S. 602 (1971).

162. DiCenso, 316 F. Supp. at 113.

163. Id. at 114.

164. Id.

165. Id. at 115.

166. Id. at 113, 123.

167. Id. at 118-19.
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ceiving subsidies, the district court held the Act’s result was an
excessive entanglement between government and religion and conse-
quently the Act contravened the Establishment Clause.168 The Com-
missioner appealed to the United States Supreme Court, which noted
probable jurisdiction to consider whether governmental aid to relig-
iously affiliated secondary and elementary schools violated the Estab-
lishment and Free Exercise Clauses.16°

The Supreme Court affirmed the decision of the Rhode Island dis-
trict court in DiCenso, and reversed the district court’s decision in
Lemon 170 Chief Justice Warren E. Burger, writing for the majority,
explained the Religion Clauses did not preclude merely the establish-
ment of a government religion, but that government shall not promul-
gate any law respecting the establishment of religion.1?1 As such, the
Court reasoned that a law might not establish a government religion
but could still constitute a law respecting religion and therefore lead
to the establishment of religion prohibited by the First Amend-
ment.272 The Court further noted the Establishment Clause prohib-
ited government from engaging in the “three main evils” with respect
to religious institutions: financial support, sponsorship and the active
involvement of government in religious activity.173

Summarizing the Court’s previous opinions, the majority articu-
lated a three-prong analysis: “[flirst, the statute must have a secular
legislative purpose; second, its principal or primary effect must be one
that neither advances nor inhibits religion . . . ; finally, the statute
must not foster ‘an excessive government entanglement with relig-
ion.””17¢ The Court discussed the purposes behind the states’ chal-
lenged statutes and observed that the respective legislatures each
recognized that the elementary and secondary parochial schools had
“a significant religious mission and that a substantial portion of their
activities [were] religiously oriented.”17> The Court acknowledged
that both states created restrictions to ensure the governmental aid
benefited only the secular aspects of the parochial schools in “candid

168. Id. at 121-22. The district court recounted the statements of a parochial school
teacher who “testified that he no longer prays with his class lest he endanger his sub-
sidy.” Id. at 121.

169. Lemon, 403 U.S. at 606. See also DiCenso, 400 U.S. at 901 (noting probable
jurisdiction).

170. Lemon, 403 U.S. at 609, 611.

171. Id. at 606, 612.

172. Id. at 612.

173. Id. (citing Walz v. Tax Comm’n, 397 U.S. 664, 668 (1970)).

174. Id. at 612-13 (citing Allen, 392 U.S. at 243 for the first and second prongs;
citing Walz, 397 U.S. at 674 for the third prong).

175. Lemon, 403 U.S. at 613.
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recognition” that either program neared areas forbidden by the Relig-
ion Clauses.17® The Court resolved:

[wle do not decide whether these legislative precautions re-
strict the principal or primary effect of the program to the
point where they do not offend the Religion Clauses, for we
conclude that the cumulative impact of the entire relation-
ship arising under the statutes in each State involved exces-
sive entanglement between government and religion.1??

In Lemon, the Court stated it had restricted the permissible level
of government involvement with religion by requiring an examination
of the entanglement arising from the relationship.17® The Court, how-
ever, qualified the entanglement inquiry by observing the unavoidable
relationships between government and religion.17 In fact, the Court
stated, “[jludicial caveats against entanglement must recognize that
the line of separation, far from being a ‘wall,’ is a blurred, indistinct,
and variable barrier depending on all the circumstances of the partic-
ular relationship.”18% The Court refrained from advancing a “legalis-
tic minuet” because a “true minuet is a matter of pure form and style,
the observance of which is itself the substantive end . . . [h]ere we
examine the form of the relationship for the light that it casts on the
substance.”81 Consequently, the Court elaborated on the entangle-
ment inquiry: ' '

[iln order to determine whether the government entangle-

ment with religion is excessive, we must examine the charac-

ter and purposes of the institutions that are benefited, the

nature of the aid that the State provides, and the resulting

relationship between the government and the religious
authority.182

Applying the entanglement analysis to the Rhode Island program
first, the Court observed that the religiously affiliated schools con-
tained religious symbols, paintings and statues.183 With respect to re-
ligious exercises, the Court noted that “[ajlthough only approximately
30 minutes a day are devoted to direct religious instruction, there are
religiously oriented extracurricular activities.”'8¢ After commenting
that nuns comprised approximately two-thirds of the Rhode Island Ro-
man Catholic schools’ teachers, the Lemon Court stated “[t]he sub-

176. Id.

177. Id. at 613-14.

178. Id. at 614.

179. Id. (citing Zorach v. Clauson, 343 U.S. 306, 312 (1952)).
180. Id.

181. Id.

182. Id. (emphasis added).

183. Id. at 615.

184. Id.
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stantial religious character of these church-related schools gives rise
to entangling church-state relationships that the Religion Clauses
sought to avoid.”185 The Court added that the surveillance measures
necessary under the Rhode Island and Pennsylvania programs to en-
sure that no religious instruction occurred would also give rise to ex-
cessive government entanglement with religion.186 As to the
Pennsylvania program, the Court observed “the very restrictions and
surveillance necessary to ensure that teachers play a strictly non-ideo-
logical role give rise to the entanglements between church and
state.”187

The Court highlighted an additional disability suffered by the
Pennsylvania program-the State provided financial aid directly to the
parochial schools.188 The Court expressed caution over the direct pay-
ment of state aid to religious institutions based on the inherent result-
ing involvement of government.'®® Consequently, the Court declared
the “government cash grants . . . provide no basis for predicting that
comprehensive measures of surveillance and controls will not
follow.”190

B. A o RELIGIOUSLY AFFILIATED POST-SECONDARY INSTITUTIONS:
CONSTRUCTION AND IMPROVEMENT PROJECTS

In 1971, in Tilton v. Richardson,191 the United States Supreme
Court concluded that a twenty-year restriction against the religious
use of higher education facilities constructed with federal grants vio-
lated the Establishment Clause to the extent religious use ensued af-
ter the restriction’s expiration.192 In Tilton, Eleanor Taft Tilton filed
a complaint in the United States District Court for the District of Con-
necticut against the Secretary of the United States Department of
Health, Education, and Welfare as administrator of the Higher Educa-
tion Facilities Act of 1963 (“Facilities Act”).193 Tilton sought an in-
junction against any disbursements of aid under the Facilities Act for
construction projects at religiously affiliated educational institu-
tions.1%4 The Facilities Act provided financing via federal grants and
loans to colleges and universities to construct a broad range of educa-

185. Id. at 615-16.

186. Id. at 620-21.

187. Id. at 621.

188. Id.

189. Id.

190. Id.

191. 403 U.S. 672 (1971) (plurality opinion).

192. Tilton v. Richardson, 403 U.S. 672, 678, 682-83, 689 (1971).

193. Tilton v. Finch, 312 F. Supp. 1191, 1191, 1194 (D. Conn. 1970), prob. juris.
noted, 399 U.S. 904, and vacated sub nom. Tilton v. Richardson, 403 U.S. 672 (1971).

194. Tilton, 312 F. Supp. at 1194-95.
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tional facilities, without regard to the institutions’ religious nature.19%
The Facilities Act financing, however, prohibited aid to construction
projects used for sectarian instruction, religious worship or a divinity
program.196

A three-judge district court panel concluded the governmental aid
benefiting secular projects of religiously affiliated higher education in-
stitutions presented no violation of the Establishment Clause.1®? Cit-
ing Everson and Allen as the only relevant Supreme Court precedent,
the district court determined the Facilities Act satisfied the require-
ment of secular legislative purpose and its effect neither advanced nor
inhibited religion.198 In its discussion of “effect,” the district court
commented that the Facilities Act “was carefully drafted to insure
that grants made to church related educational institutions would
subsidize the secular rather than the religious functions of such insti-
tutions.”199 The district court noted “other provisions of the Act . . .
insure[d] that facilities constructed with federal grants . . . will be
used only for secular purposes.”20? Tilton appealed to the United
States Supreme Court, which noted probable jurisdiction to consider
whether the Facilities Act aid to religiously affiliated institutions of
higher education violated the Establishment Clause.20?

The Supreme Court vacated and remanded the decision of the dis-
trict court, stating the Facilities Act aid violated the Establishment
Clause to the extent that the secular use restriction did not continue
on the recipient institution’s financed project.202 Before addressing
the secular legislative purpose prong of the three-prong analysis,
Chief Justice Warren E. Burger, writing for the plurality, admonished
that “[tlhere are always risks in treating criteria discussed by the
Court from time to time as ‘tests’ in any limiting sense of that
term.”293 Proceeding with its analysis, the Court determined a secu-
lar legislative purpose supported the Education Act.?294 The Court
then discussed the primary effect prong, discerning “an aspect in
which the [Facility Act’s] enforcement provisions [were] inadequate to

195. Id. at 1195.

196. Id. (quoting the Higher Education Facilities Act, 20 U.S.C. § 751(a)(2) (1964)).
197. Tilton, 312 F. Supp. at 1193, 1199.

198. Id. at 1196-98.

199. Id. at 1198-99.

200. Id. at 1199.

201. Tilton, 403 U.S. at 674-75. See also Tilton v. Richardson, 399 U.S. 904 (1970)
(noting probable jurisdiction).

202. Tilton, 403 U.S. at 682-83, 689.
203. Id. at 674, 678.
204. Id. at 679-82.
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ensure that the impact of the federal aid [would] not advance
religion.”205

The Court explained that under the Facilities Act, if a recipient
institution violated the secular use restrictions, the government could
recover an amount based on the present value of the government fi-
nanced facility in relation to its original cost.206 The Facilities Act,
the Court observed, only provided this remedy for violations occurring
during the twenty years after the financed construction project’s com-
pletion.207 Interpreting the statutory secular use restrictions under
the Facilities Act, the Court stated, “a recipient institution’s obligation
not to use the facility for sectarian instruction or religious worship
would appear to expire at the end of twenty years.”2°8 The Court also
commented that the Facilities Act only required the recipient institu-
tion to “provide assurances” that no sectarian use or religious worship
would occur in the financed construction project for the “period of the
Federal interest therein.”20° The Facilities Act, the Court observed,
provided “[dluring the 20-year period, the statutory restrictions are
enforced by the Office of Education primarily by way of on-site
inspections.”210

The Court noted, “[lJimiting the prohibition for religious use of the
structure to 20 years obviously opens the facility to use for any pur-
pose at the end of that period.”?1* The Court could not agree that the
projects financed at religiously affiliated educational institutions were
valueless after the twenty-year period and, consequently, the un-
restricted use of “valuable property is in effect a contribution of some
value to a religious body.”?22 The Court explained that “[ilf, at the end
of 20 years, the building is, for example, converted into a chapel or
otherwise used to promote religious interests, the original federal
grant will in part have the effect of advancing religion.”213 The Court,
therefore, determined the Facilities Act violated the Establishment
Clause to the extent no restriction prohibited religious use of the fed-
erally funded buildings after the twenty-year period.214

Discussing the entanglement between religion and government,
the Court distinguished its decision in Lemon by noting the significant
differences between religiously affiliated institutions of higher educa-

205. Id. at 678, 682.

206. Id. (citing 20 U.S.C. § 754(b)(2)).

207. Id. at 683.

208. Id. (citing 20 U.S.C. § 754(b)(2)).

209. Id. (quoting 20 U.S.C. § 718(bX7)C) (1964 & Supp. V)).
210. Id. at 675.

211. Id. at 683.

212. Id.

213. IHd.

214. Id.
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tion and parochial secondary and elementary schools.215 The Court
referred to the less impressionable and more skeptical nature of stu-
dents of higher education resulting in a greater barrier to religious
indoctrination, and that Congress likely considered this factor.216
With respect to the character and purpose of the religiously affiliated
institutions the Court commented that “[mlany church-related col-
leges and universities are characterized by a high degree of academic
freedom and seek to evoke free and critical responses from their stu-
dents.”217 Because the character and purpose of the religiously affili-
ated colleges and universities did not involve religious indoctrination,
the Court noted a reduced probability that religion would invade the
secular education function, as compared to primary and secondary pa-
rochial schools.?18 As such, the Court reasoned, “[c]orrespondingly,
the necessity for intensive government surveillance is diminished and
the resulting entanglements between government and religion
lessened.”219

The plurality addressed two additional inquiries indicating that
the Facilities Act did not result in excessive entanglement between
religion and government.220 First, the Court determined the Facili-
ties Act’s financing represented aid of “nonideological” character avail-
able to all students regardless of the religious affiliation of the
educational facility attended.?21 The Court drew the correlation be-
tween parochial school teachers that “[were] not necessarily relig-
_ iously neutral,” and the resulting obligation of government to engage
in a heightened level of surveillance to ensure that payments would
not subsidize religious instruction.?22 In contrast to the direct subsi-
dies of parochial school teachers in Lemon, government aid under the
Facilities Act financed educational facilities.?23 Based on the relig-
iously neutral facilities, the Court reasoned a reduced requirement for
government surveillance resulted.224

The second inquiry pursued by the Court emphasized that the Fa-
cilities Act aid benefiting institutions of higher education represented
a “one-time, single purpose construction grant.”?25 Ag a result, the
Court observed no “continuing financial relationships or dependen-

215. Id. at 685-86.
216. Id. at 686.
217. Id. at 684, 689.
218. Id. at 687.

920. Id. at 687-89.
921. Id. at 687.
9222, Id. at 687-88.

224, Id. at 688.
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cies, no annual audits, and no government analysis of an institution’s
expenditures on secular as distinguished from religious activities.”226
After considering all three inquiries, the Court concluded that the Fa-
cilities Act aid resulted in fewer contacts between the government and
religion than in Lemon and therefore avoided an excessive entangle-
ment.227 Consequently, the Court determined the Education Act did
not violate the Establishment Clause with the exception of the poten-
tial constitutional violation posed by the expiration of the secular use
restriction after twenty years.228

In 1973, in Hunt v. McNair,229 the United States Supreme Court
determined that a statute providing for the issuance of revenue bonds
to finance religiously affiliated colleges and universities’ construction
projects that were restricted to secular use did not violate the Estab-
lishment Clause.239 In Hunt, Richard W. Hunt sued Robert E. Mec-
Nair and the Baptist College at Charleston, South Carolina in the
Court of Common Pleas for Charleston County, alleging the unconsti-
tutionality of the Education Facilities Authority Act (“Education Au-
thority Act”).237 The Education Authority Act provided for the
Educational Facilities Authority (“Authority”) to issue revenue bonds
to finance the construction of secular-use facilities at institutions of
higher education.232 The Baptist College had petitioned the Authority
for the issuance of revenue bonds to refinance obligations incurred for
physical improvements on the college’s campus, subject to a lease
agreement.233 The lease agreement required the Baptist College to
convey the land supporting the physical improvements to the Author-
ity, which then leased the property to the college at a rate equal to the
obligation under the proposed bond issuance.23¢ The Court of Com-
mon Pleas ruled in favor of the Baptist College and refused to enjoin
the bond issuance for the benefit of the Baptist College, a holding af-
firmed by the Supreme Court of South Carolina.235 Hunt appealed to
the United States Supreme Court, which vacated the holding of the
state supreme court and remanded the case for reconsideration in
light of the Court’s decision in Lemon.236

226. Id.

227. Id. at 688-89.

228. Id.

229. 413 U.S. 734 (1973).

230. Hunt v. McNair, 413 U.S. 734, 735-36 (1973).

231. Hunt v. McNair, 177 S.E.2d 362, 362, 364 (S.C. 1970), vacated, 403 U.S. 945
(1971).

232. Hunt, 177 S.E.2d at 364.

233. Id. at 364-65.

234. Id.

235. Id. at 362.

236. Hunt v. McNair, 403 U.S. 945, 945 (1971).
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The Supreme Court of South Carolina denied the relief sought by
Hunt.237 The court noted the Education Authority Act prohibited fi-
nancing for “any facility . . . used for sectarian instruction or as a place
of religious worship [o]r any facility . . . to be used primarily in connec-
tion with any part of the program of a school or department of divinity
for any religious denomination.”?3® In conjunction with the statutory
restrictions, the court observed the lease agreement would require the
Baptist College not to use the refinanced facilities “for sectarian in-
struction or as a place of worship.”23% The court also observed the Au-
thority’s power to perform inspections to identify past or present use
of the financed facilities for religious teaching or worship.24® Wary of
the “surveillance on the part of the State, obviously abhorred by the
Court,” the South Carolina Supreme Court found such measures un-
necessary under the Baptist College’s proposed financing plan.24! The
court observed that the “State plays a passive and very limited role in
the implementation of the [Education Authority] Act, serving princi-
pally as a mere conduit through which institutions may borrow funds
for the purposes of the Act on a tax-free basis.”?42 Hunt appealed to
the United States Supreme Court, which noted probable jurisdiction
to consider whether the issuance of revenue bonds to finance construc-
tion of secular-use projects for religiously affiliated institutions vio-
lated the Establishment Clause.?43 :

Applying the analysis articulated in Lemon, the Supreme Court
affirmed the decision of the South Carolina Supreme Court: the fi-
nancing to the Baptist College under the Education Authority Act did
not violate the Establishment Clause.24¢ First, the Court found a sec-
ular legislative purpose behind the Education Act, observing the avail-
ability of its benefits to all South Carolina higher education facilities,
secular or otherwise.24® Under the primary effect prong, the Court
initially noted it had not “accepted the recurrent argument that all aid
is forbidden because aid to one aspect of an institution frees it to spend
its other resources on religious ends.”?4¢ Rather, the Court stated,
government aid resulted in the “primary effect of advancing religion

237. Hunt v. McNair, 187 S.E.2d 645, 652 (S.C. 1972), prob. juris. noted, 409 U.S.
911 (1972), and affd, 413 U.S. 734 (1973).

238. Hunt, 187 S.E.2d at 646.

239. Id. at 647.

240. Id.

241. Id. at 650.

242. Id. at 650-51.

243. Hunt, 413 U.S. at 735-36. See also Hunt v. McNair, 409 U.S. 911 (1972) (noting
probable jurisdiction).

244. Hunt, 413 U.S. at 741, 749.

245. Id. at 741.

246. Id. at 743.
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when it flows to an institution in which religion is so pervasive that a
substantial portion of its functions are subsumed in the religious mis-
sion or when it funds a specifically religious activity in an otherwise
substantially secular setting.”247 The majority observed that the Col-
lege was not pervasively sectarian and further “every lease agreement
must contain a clause forbidding religious use and another allowing
inspections to enforce the agreement.”248

Finally, the Court determined the secular use restrlctlons did not
cause excessive entanglement between government and religion.249
Looking to Lemon and Tilton, the Court observed, the “degree of en-
tanglement arising from inspection of facilities as to use varies in
large measure with the extent to which religion permeates the institu-
tion.”250 Referencing Lemon, the Hunt majority noted “[i]n finding ex-
cessive entanglement, the Court in Lemon relied on the ‘substantial
religious character of these church-related’ elementary schools.”251
The Court also highlighted the factual basis of Tilton by noting that
“Mr. Chief Justice Burger’s opinion for the plurality in Tilton placed
considerable emphasis on the fact that the federal aid there approved
would be spent in a college setting . . . .”252 QObserving the record
before it, the Court noted “no evidence . . . to demonstrate that the
College is any more than a instrument of religious indoctrination than
were the colleges and universities involved in Tilton.”253  Conse-
quently, the Hunt Court determined no excessive entanglement ex-
isted between religion and government resulting from the bond
issuance and secular use restrictions.254

In 1976, in Roemer v. Board of Public Works,255 the United States
Supreme Court determined that state grants of secular financial aid
to religiously affiliated colleges did not result in impermissible entan-
glement between religion and government.2¢ In Roemer, John C.
Roemer III sued the Maryland Board of Public Works and five relig-
iously affiliated recipient institutions in the United States District
Court for the District of Maryland.257 Roemer sought an order en-
joining further grant disbursements under a Maryland statute to re-

247, Id.

248. Id. at 744,

249. Id. at 746.

250. Id.

251. Id. (quoting Lemon, 403 U.S. at 616).

252. Hunt, 413 U.S. at 746.

253. Id.

254. Id. at 749.

255. 426 U.S. 736 (1976).

256. Roemer v. Bd. of Pub. Works, 426 U.S. 736, 745, 766-67 (1976).

257. Roemer v. Bd. of Pub. Works, 387 F. Supp. 1282, 1282, 1284 (D. Md. 1974)
prob. juris. noted, 420 U.S. 922 (1975), and affd, 426 U.S. 736 (1976).
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ligiously affiliated educational institutions.258 Under the Maryland
statute, the state provided an annual subsidy to qualifying institu-
tions of higher education for each graduate degree conferred, with the
exception of seminarian or theological degrees.259

Following the United States Supreme Court’s decision in Lemon,
the Maryland legislature amended the statute to exclude use of the
grants by educational institutions for purely sectarian purposes.260
The Maryland Council for Higher Education (“Council”), administra-
tor of the aid program, engaged in a two-step process to ensure the
educational institutions complied with the restrictions of the stat-
ute.261 The Council would first determine if the institution qualified
for grants under the statute.26? Next, the Council required assur-
ances the recipient institutions would apply no grants to sectarian
use.263 Such proof entailed an affidavit from the recipient’s president
describing the proposed non-sectarian uses of the funds and a state-
ment excluding sectarian purposes.264 In addition, the Council re-
quired the chief executive officer to prepare a report at the end of the
fiscal year certifying the non-sectarian use of the grants.265 The
Council would then engage in an audit the district court characterized
as “quick and non-judgmental,” occupying no more than one day.266
Although the Maryland statute placed no specific period of restriction
on sectarian use, “testimony disclosed that the administering body
clearly underst[ood] that sectarian use [was] forbidden, no matter
when it occurfed].”267

A three-judge district court panel declared the Maryland statute
constitutional and refused to enjoin the disbursement of aid to relig-
iously affiliated institutions.268 In reaching its conclusion, the district
court applied the Lemon test and found that none of the three prongs
indicated a violation of the Establishment Clause.26® Roemer ap-
pealed to the United States Supreme Court, which noted probable ju-
risdiction to consider the constitutionality of secular government aid
to religiously affiliated educational institutions.?7°

258. Roemer, 387 F. Supp. at 1292.

259. Id. at 1285.

260. Id.

261. Id. at 1296.

262. Id.

263. Id.

264. Id.

265. Roemer, 426 U.S. at 742.

266. Roemer, 387 F. Supp. at 1296.

267. Id. at 1296-97.

268. Id. at 1284, 1292.

269. Id. at 1286, 1291, 1292,

270. Roemer, 426 U.S. at 739. See also Roemer v. Bd. of Pub. Works, 420 U.S. 922
(1975) (noting probable jurisdiction).
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The Supreme Court affirmed the decision of the district court and
observed “Everson and Allen put to rest any argument that the State
may never act in such a way that has the incidental effect of facilitat-
ing religious activity.”?7! Justice Harry A. Blackmun, writing for the
plurality, commenced the primary effect prong analysis by noting that
“[wlhile entanglement is essentially a procedural problem, the pri-
mary-effect question is the substantive one of what private educa-
tional activities, by whatever procedure, may be supported by state
funds.”272 Addressing the primary effect prong of the Lemon test, the
Court observed that Hunt placed two principal restrictions on govern-
mental aid to religiously affiliated institutions.273 First, no govern-
mental aid must reach institutions so “‘pervasively sectarian’ that
secular activities cannot be separated from sectarian ones.”2’4 The
district court considered none of the recipient institutions “pervasively
sectarian,” a conclusion the Court determined adequately sup-
ported.275 Second, “if secular activities can be separated out, they
alone may be funded.”?7¢ With respect to Hunt’s second requirement,
that governmental aid “was extended only to ‘the secular side,”” the
Court agreed the challenged aid complied with the “statutory prohibi-
tion against sectarian use.”277

The Court recognized that the relative ease in resolving the pri-
mary effect prong resulted in greater difficulty in applying the entan-
glement analysis.?’® Recognizing three inquiries it previously
considered under the entanglement analysis, the Court noted “[flirst
is the character of the aided institution.”2?® The Court agreed with
the district court that under this analysis the “colleges performl[ed]
‘essentially secular educational functions’ that [were] distinct and sep-
arable from religious activity.”?80 As to the second inquiry, form of
the aid, the Court noted that it was not considering any specific use of
the aid, but rather the process in which the aid was distributed.281 In
discussing the resulting relationship inquiry, the third inquiry under
the entanglement analysis, the Court stated that in Tilton it favored
the “one-time, single purpose” financial aid scheme.282 The Court ex-

271. Roemer, 426 U.S. at 747, 767.
272. Id. at 755.

273. Id. at 752.

274. Id. at 755.

275. Id.

276. Id.

277. Id.

278. Id. at 761-62.

279. Id. at 762-63.

280. Id. at 762 (quoting Roemer, 387 F. Supp. at 1288).
281. Roemer, 426 U.S. at 763.
282. Id.
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- plained that under the “one-time” grant of financial aid to the relig-
iously affiliated institutions, no ongoing government relationships
were required to ensure non-sectarian expenditures.?83

While discounting the form of the aid distinctions in Tilton, the
Court emphasized the “character-of institution distinctions” in
Lemon.28¢ Specifically, the Court noted such factors as the “impres-
sionable age” of the elementary and secondary parochial school stu-
dents and that teachers were instructed that “[rleligious formation is
not confined to formal courses; nor is it restricted to a single subject
area.”?85 The Court stated that such factors in Lemon “made impossi-
ble what is crucial to a nonentangling aid program: the ability of the
State to identify and subsidize separate secular functions carried out
at the school, without the on-the-site inspections being necessary to
prevent diversion of the funds-to sectarian purposes.”?86 The Court
determined no excessive entanglement resulted and stated the “rele-
vant factors we have identified are to be considered ‘cumulatively’ in
judging the degree of entanglement . . . [tthey may cut different ways,
as certainly they do here.”287

C. AID To RELIGIOUSLY AFFILIATED SCHOOLS: SERVICES AND
EDUCATIONAL MATERIALS

In 1988, in Bowen v. Kendrick,28® the United States Supreme
Court found constitutional governmental financial aid provided under
the Adolescent Family Life Act (“AFLA”) to public and private institu-
tions for services related to ameliorating the societal effects of teenage
sexuality and pregnancy.28? In Bowen, Chan Kendrick sued Dr. Otis
R. Bowen, Secretary of the Department of Health and Human Ser-
vices, in the United States District Court for the District of Colum-
bia.290 Kendrick sought declaratory and injunctive relief alleging
AFLA was invalid both on its face and as applied under the Establish-
ment Clause of the First Amendment.291 AFLA provided grants for
the prevention of adolescent pregnancy and to reduce or eliminate the
frequently resulting social, economic and health problems.2%2 Under

283. Id.

284, Id. at 764.

285. Id.

286. Id. at 764-65.

287. Id. at 766 (quoting Tilton, 403 U.S. at 688).

288. 487 U.S. 589 (1988).

289. Bowen v. Kendrick, 487 U.S. 589, 593 (1988).

290. Kendrick v. Bowen, 657 F. Supp. 1547, 1551 (D.D.C. 1987), prob. juris. noted,
484 U.S. 942, and rev'd, 487 U.S. 589 (1988).

291. Bowen, 657 F. Supp. at 1553.

292. Bowen, 487 U.S. at 597 (citing the Adolescent Family Life Act, 42 UsS.C.
§ 300z(b)).
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AFLA, certain conditions restricted the use of the aid, including re-
quiring applicants to document the involvement of charitable and re-
ligious institutions.293 In addition, AFLA prohibited funding to any
program that provided abortion services or counseling.294 As such,
Kendrick alleged that both on its face and as applied, AFLA permitted
religious institutions opposing abortion to use governmental aid for
counseling purposes.295

The district court granted Kendrick’s motion for summary judg-
ment holding AFLA unconstitutional both facially and as applied,
opining the Act impermissibly advanced religion.29¢ In applying the
Lemon test, the district court first found AFLA backed by a secular
legislative purpose.??” The district court, however, reasoned AFLA
failed the primary effect prong via “an explicit connection between a
state-sponsored program, a religiously-affiliated organization, and ei-
ther a religious-inspired curriculum or a classroom replete with relig-
lous symbols.”298 Referencing Lemon, the district court noted,
“considering . . . AFLA as a whole, the nature of the aid creates the
danger that AFLA funds flowing to religious organizations will ines-
capably advance religion absent continual government monitoring,
which the Establishment Clause forbids.”2%° Under the entanglement
analysis, the district court found that based on AFLA’s funding to re-
ligious organizations, “it is impossible to comprehend entanglement
more excessive and continuous than that necessitated by . . .
AFLA.”300 Dr. Bowen appealed to the United States Supreme Court,
which noted probable jurisdiction to consider the constitutionality of
AFLA 301

The Supreme Court reversed the district court on its holding
AFLA facially violated the Establishment Clause, and remanded to
determine if the primary effect of the individual grants resulted in the
impermissible advancement of religion.302 Chief Justice William H.
Rehnquist, writing for the majority and applying the test articulated
in Lemon, first observed a legitimate secular purpose backing AFLA:
the reduction of problems associated with teenage sexuality, preg-
nancy, and parenthood.3°3 Similarly, the Court determined that

293. Bowen, 657 F. Supp. at 1553 (quoting 42 U.S.C. § 300z-5(a)(21)).
294, Id. (quoting 42 U.S.C. § 300z-10(a)).
295. Id.

296. Id. at 1551-52.

297. Id. at 1557-58.

298. Id. at 1564, 1566.

299. Id. at 1568.

300. Id.

301. Bowen, 487 U.S. at 600, 602.

302. Id. at 622.

303. Id. at 593, 602.
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facially AFLA did not have the primary effect of advancing religion.304
The Court, however, noted that even though it initially engaged in a
facial challenge analysis, it still remained vigilant for direct govern-
mental aid resulting in the effect of advancing religion.3%% As such,
the Court observed that direct governmental aid to pervasively secta-
rian institutions creates one avenue leading to the “primary effect of
advancing religion.”3%6 Considering the facts before it, the Court
stated that the small number of pervasively sectarian institutions po-
tentially receiving federal aid aligned the case with Tilton and Roe-
mer.397 Following Tilton and Roemer, the Court determined the mere
possibility that governmental aid may reach pervasively sectarian in-
stitutions did not result in the effect of advancing religion.308

The Court addressed the argument that under the primary effect
prong AFLA was unconstitutional because it lacked an “express provi-
sion preventing the use of federal funds for religious purposes.”% To
this proposition, the Court responded, such a restriction would facili-
tate finding the statute without the primary effect of advancing relig-
ion, but “we have never stated that a statutory restriction is
constitutionally required.”31© Rather, the Court stated, its concern
surrounding the twenty-year restriction in Tilton “intended to indi-
cate that the constitutional limitations on use of federal funds, as em-
bodied in the statutory restriction, could not simply ‘expire’ at some
point during the economic life of the benefit that the grantee received
from the Government.”1! The Court did draw attention to the evalu-
ations and application requirements of AFLA, which served to monitor
the grants so that no institution used the funds for “impermissible
purposes.”312

Under the entanglement analysis, the Court recognized the neces-
sity of monitoring AFLA grants to ensure no violation of the Establish-
ment Clause transpired through the recipient institutions’ use of
government funds.313 The Court also admitted what it characterized
as a “‘Catch-22’ argument: the very supervision of the aid to assure
that it does not further religion renders the statute invalid.”31* Ac-

304. Id. at 615.

305. Id. at 609.

306. Id. at 609-10.

307. Id. at 610.

308. Id. at 605, 611.

309. Id. at 605, 614 (citing Tilton, 403 U.S. at 675).

310. Bowen, 487 U.S. at 614.

311. Id.

312. Id. at 615.

313. Id.

314. Id. (citing Aguilar v. Felton, 473 U.S. 402, 421 (1985) (Rehnquist, J.,
dissenting)).
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knowledging the criticism directed at the entanglement analysis, the
Court noted that governmental aid to parochial schools represented
most of the cases in which the Court was divided over the Lemon
test.315 The Court observed, however, nothing suggested the “relig-
lous organizations which may receive grants are ‘pervasively secta-
rian’ in the same sense as the Court has held parochial schools to be”
and therefore no excessive entanglement between religion and govern-
ment resulted.316

Concluding AFLA valid on its face, the Court proceeded to the “as
applied” challenge to the issuance of grants to religiously affiliated in-
stitutions.317 Here, the Court noted the district court failed to observe
the “proper approach” to the disbursements of aid with respect to two
specific issues.318 First, the Court directed the district court to recon-
sider the method of administering AFLA as it related to the lower
court’s determination of “pervasively sectarian” institutions receiving
aid.31® Second, the Court instructed the district court to “consider on
remand whether in particular cases AFLA aid ha[d] been used to fund
‘specifically religious activitfies] in an otherwise substantially secular
setting.’”320

The Court observed that “[iln Hunt, for example, we deemed it
important that the conditions on which the aid was granted were suf-
ficient to preclude the possibility that funds would be used for the con-
struction of a building used for religious purposes.”2! The Court
suggested to the district court a relevant inquiry: “whether the Secre-
tary has permitted AFLA grantees to use materials that have an ex-
plicitly religious content or are designed to inculcate the views of a
particular religious faith.”322 Under this approach, the Court in-
structed the district court to determine whether a violation of the Es-
tablishment Clause occurred and to fashion an appropriate remedy if
necessary.323 The Court commented, however, Congress did not in-
tend funding of religion and if on remand the district court found a
violation of the Establishment Clause, a violation of AFLA also would
have transpired.324

315. Bowen, 487 U.S. at 615-16.

316. Id. at 616.

317. Id. at 618.

318. Id. at 619.

319. Id. at 620-21.

320. Id. at 621 (quoting Hunt, 413 U.S. at 743).
321. Bowen, 487 U.S. at 621.

322. IHd.

323. Id.

324. Id. at 621-22.
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In 1993, in Zobrest v. Catalina Foothills School District,325 the
United States Supreme Court held a public school district could pro-
vide a sign language interpreter to a deaf student attending a local
parochial school without violating the Establishment Clause.326 In
Zobrest, Larry and Sandy Zobrest sued the Catalina Foothills School
District in the United States District Court for the District of Arizona
seeking an injunction to require the school district to provide a sign
language interpreter for the Zobrests’ son, J ames.327 James, who was
profoundly deaf, attended Salpointe Catholic High School.328 As a
deaf child, Joseph qualified for aid under both federal and Arizona
law.329 The parties conceded that if Joseph attended a public or non-
pervasively sectarian private school, federal and state law would pro-
vide him with an interpreter.330

Before James began attending Salpointe, the Zobrests requested
the School District provide Joseph with an interpreter, which the dis-
trict refused on the grounds it could not do so without violating the
Establishment Clause.331 The Zobrests then commenced an action
under federal law seeking an injunction compelling the School District
to provide an interpreter for James at Salpointe.332 The district court
granted the school district’s motion for summary judgment, finding
that providing the interpreter would violate the Establishment
Clause.333

The Zobrests appealed the decision of the district court to the
United States Court of Appeals for the Ninth Circuit arguing that by
providing the interpreter the school district would not violate the Es-
tablishment Clause.33¢ The Ninth Circuit affirmed the district court’s
opinion, determining that under the primary effect prong of the
Lemon test, to allow the interpreter to assist James at Salpointe High
School would violate the Establishment Clause.335 The Ninth Circuit
noted the Supreme Court’s emphasis on the secular nature of govern-
mental aid to religiously affiliated schools.33¢ The Ninth Circuit ob-
served that the interpreter provided by the school district would
convey not only the secular instruction of Salpointe but also the relig-

325. 509 U.S. 1 (1993).

326. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 3 (1993).

327. Zobrest v. Catalina Foothills Sch. Dist., 963 F.2d 1190, 1190, 1192 (9th Cir.),
cert. granted, 506 U.S. 813 (1992), and rev'd, 509 U.S. 1 (1993).

328. Zobrest, 963 F.2d at 1191.

329. Id.

330. Id. at 1192.

331. Id.

332. Id.

333. Id. at 1192-93.

334. Id. at 1190-91.

335. Id. at 1191, 1193, 1196.

336. Id. at 1195.
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ious messages of the school.337 Consequently, the Ninth Circuit deter-
mined that the challenged governmental aid was not of a clearly
secular nature.338 The Zobrests filed a petition for writ of certiorari
with the United States Supreme Court, which granted certiorari to
consider whether providing the interpreter would violate the Estab-
lishment Clause.33°

The Supreme Court reversed the decision of the Ninth Circuit,
holding the school district could provide the interpreter without vio-
lating the Establishment Clause.340 Chief Justice William H. Rehn-
quist, writing for the majority, remarked that, as a general rule, the
Court had “never said that ‘religious institutions are disabled by the
First Amendment from participating in publicly sponsored social wel-
fare programs.’”341 The Court explained that if the Establishment
Clause required otherwise, a religiously affiliated institution could not
benefit from general government services and protections.?42 As such,
the Court emphasized its consistent holding that “government pro-
grams that neutrally provide benefits to a broad class of citizens de-
fined without reference to religion are not readily subject to an
Establishment Clause challenge just because sectarian institutions
may also receive an attenuated financial benefit.”343 The Court noted
“a government-paid interpreter [would] be present in a sectarian
school only as a result of the private decision of individual parents.”344
The Establishment Clause, according to the Court, did not prohibit
the government from providing a “neutral service on the premises of a
sectarian school” under a program neutral to religion.345

In 2000, in Mitchell v. Helms,?4% the United States Supreme
Court determined that the use of federal funds to provide educational
equipment to religiously affiliated schools presented no violation of
the Establishment Clause.347 Mary L. Helms challenged the constitu-
tionality of Chapter 2 of the Education Consolidation and Improve-
ment Act of 1981 (“Chapter 2”), alleging that Chapter 2 provided
funds used to purchase instructional materials for religiously affili-
ated schools.348 The instructional materials allowed included com-

337. Id. at 1194,

338. Id. at 1196.

339. Zobrest, 509 U.S. at 3, 6. See also Zobrest v. Catalina Foothills Sch. Dist., 506
U.S. 813 (1992) (granting certiorari).

340. Zobrest, 509 U.S. at 3.

341. Id. at 3, 8 (quoting Bowen, 487 U.S. at 609).

342. Zobrest, 509 U.S. at 8.

343. Id.

344. Id. at 10.

345. Id.

346. 530 U.S. 793 (2000) (plurality opinion).

347. Mitchell v. Helms, 530 U.S. 793, 801 (2000).

348. Mitchell, 530 U.S. at 793, 802-03.
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puter and audio-visual equipment, maps and globes, library books and
other items of educational use.349

The district court, applying the Lemon test, determined that
Chapter 2 resulted in the impermissible primary effect of advancing
religion and granted summary judgment to Helms.350 After an inves-
tigation of the religiously affiliated schools, the district court con-
cluded the recipient parochial schools were pervasively sectarian.351
Furthermore, the district court resolved that Chapter 2 provided di-
rect aid to Catholic schools and would have the impermissible effect of
advancing religion under the second prong of the Lemon test.352 Rul-
ing on post-judgment motions two years later, the district court re-
versed the previous decision in Helms, noting “several significant
changes in the legal landscape over the previous seven years.”353

Helms appealed the decision of the district court to the United
States Court of Appeals for the Fifth Circuit, arguing that Chapter 2
violated the Establishment Clause by providing direct aid to sectarian
elementary and secondary schools.35¢ The Fifth Circuit reversed the
decision of the district court, determining that Chapter 2 violated the
Establishment Clause as applied, “to the extent that either program
permitfted] the loaning of educational or instructional equipment to
sectarian schools.”355 The Fifth Circuit reasoned that the Supreme
Court had invalidated similar direct governmental aid to the educa-
tional functions of a religiously affiliated school.356 In response,
Helms filed a petition for writ of certiorari with the United States Su-
preme Court, which granted certiorari to consider whether Chapter 2,
as applied, violated the Establishment Clause because many of the
recipient schools were religiously affiliated.357

The Supreme Court reversed the decision of the Fifth Circuit, de-
termining that Chapter 2 did not violate the Establishment Clause,
notwithstanding the disbursement of instructional materials to relig-
iously affiliated schools.358 Justice Clarence Thomas, writing for the
plurality, explained that the Court “acknowledged that our cases had
pared somewhat the factors that could justify a finding of excessive

349. Id. at 803.

350. Id. at 804.

351. Id.

352. Id.

353. Mitchell, 530 U.S. at 804.

354. Helms v. Picard, 151 F.3d 347, 347, 367 (5th Cir. 1998), cert. granted sub nom.
Mitchell v. Helms, 527 U.S. 1002 (1999) and rev’d, 530 U.S. 793 (2000).
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entanglement.”5® In addition, the Court noted that to assess the pri-
mary effect of state aid, it examined three criteria: (1) governmental
indoctrination; (2) definition of recipients by reference to religion; and
(3) entanglement between government and religion.36© The Court
noted that the matter before it involved only the first two criteria
under the primary effect prong of the two-prong test for Establish-
ment Clause cases.361

The Court noted Helms had argued that the Establishment
Clause forbade governmental aid divertible to religious purposes.362
In response, the Court stated:

[slo long as the governmental aid is not itself “unsuitable for

use in the public schools because of religious content,” . . . and

eligibility for aid is determined in a constitutionally permissi- -

ble manner, any use of that aid to indoctrinate cannot be at-

tributed to the government and is thus not of constitutional

concern.363

Consequently, the Court disagreed that a recipient’s use of gov-
ernmental aid for religious indoctrination was tantamount to religious
indoctrination at the behest of the government.364 Citing Zobrest,
however, the Court explained that it did not consider divertibility, or
actual diversion by a recipient, of governmental aid to religious use.365
Rather, the Court noted “[tlhe issue is not divertibility of aid but
rather whether the aid itself has an impermissible content.”366 The
Court determined that forbidding governmental aid with impermissi-
ble content necessarily precluded the possibility of diverting such aid
to religious purposes in violation of the Establishment Clause.367 As
such, the Court stated “just as a government interpreter does not her-
self inculcate a religious message-even when she is conveying one—so
also a government computer or overhead projector does not itself in-
culcate a religious message, even when it is conveying one.”368

The Court next addressed the pervasively sectarian nature of the
parochial schools involved and noted that the “dissent [was] correct
that there was a period when this factor mattered, particularly if the

359. Id. at 808.

360. Id.

361. Id. In Agostini v. Felton, the Supreme Court modified the Lemon three-prong
test for Establishment Clause cases by including the entanglement prong within the
second prong, primary effect. Agostini v. Felton, 521 U.S. 203, 233 (1997).
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363. Id. (quoting Allen, 392 U.S. at 245).

364. Id. at 821,

365. Id. at 820.

366. Id. at 822,

367. Id.

368. Id. at 823.
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pervasively sectarian school was a primary or secondary school.”369
The plurality, however, noted that such period “[was] one that the
Court should regret, and it is thankfully long past.”70 As support, the
Court discussed the “shameful pedigree” of the “pervasively sectarian”
aspect of Establishment Clause jurisprudence.3?! In closing its dis-
cussion of the pervasively sectarian aspect of certain parochial
schools, the plurality commented “[t]his doctrine, born of bigotry,
should be buried now.”372

Applying the criteria to assess the primary effect of governmental
aid, the Court first determined no governmental indoctrination re-
sulted from Chapter 2 based on the neutral allocation of secular aid to
recipients.373 Under the governmental indoctrination criterion, the
Court determined the Chapter 2 aid reached the Jefferson Parish re-
ligiously affiliated schools by private choice.37¢ With respect to the
second criterion under the primary effect prong, definition of recipi-
ents of governmental aid by reference to religion, the Court noted
Chapter 2 merely distributed aid by the number of enrolled stu-
dents.375 Under the first two criteria of the primary effect prong of
the test for Establishment Clause cases, the Court held constitutional
Chapter 2 aid for educational materials to religiously affiliated ele-
mentary and secondary schools.376

ANALYSIS

In Johnson v. Economic Development Corp.,3"7 the Sixth Circuit
determined that the Economic Development Corporation of Oakland
County (“EDC”) did not violate the Establishment Clause by issuing
bonds to finance a construction project at the Academy of the Sacred
Heart (“Academy”).378 The Academy was a Catholic school in Bloom-
field Hills, Michigan educating boys in kindergarten through fifth
grade and girls in kindergarten through twelfth grade.37® The Acad-
emy’s improvement projects included a 6,700 square foot addition to
the lower school, science wing improvements and renovations includ-
ing telephone equipment, an intercom system, and audiovisual equip-

369. Id. at 826.

370. Id.

371. Id. at 822, 828.

372. Id. at 829.

373. Id.

374. Id. at 803, 830.
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377. 241 F.3d 501 (6th Cir. 2001).
378. Johnson v. Econ. Dev. Corp., 241 F.3d 501, 518 (6th Cir. 2001).
379. Johnson, 241 F.3d at 518.
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ment.380 The improvement project, however, excluded the Academy’s
chapel 381

Citing Everson v. Board of Education,382 the Sixth Circuit recog-
nized that the Supreme Court had consistently held the Establish-
ment Clause and Free Exercise Clause of the First Amendment
worked in symphony to prevent the government from either institut-
ing or burdening religion.383 Under its Establishment Clause analy-
sis, the Sixth Circuit applied the three-prong neutrality test
articulated in Lemon v. Kurtzman,384 which requires a secular legisla-
tive purpose, a primary effect that neither advances nor inhibits relig-
ion, and no excessive entanglement between government and
religion.38% The Sixth Circuit also recognized that the Supreme Court
had modified the Lemon three-prong neutrality test to include the en-
tanglement prong as an element under the primary effect prong, thus
resulting in a two-prong test.386 Applying the first prong, secular leg-
islative purpose, the Sixth Circuit noted that such a purpose was sup-
ported because the bond issuance was pursuant to the Michigan
Economic Development Corporation Act (“‘EDC Act”), which contained
a legislative purpose to alleviate conditions of unemployment.387 As
to the second prong, primary effect, the Sixth Circuit stated the pri-
mary effect of the bond issuance did not advance or inhibit religion.388

In reaching its conclusion that the bond issuance avoided an im-
permissible primary effect, the Sixth Circuit applied the three inquir-
ies under the entanglement analysis, as identified by the Court in
Lemon.38% The Sixth Circuit stated it would inquire into (1) the “char-
acter and purpose” of the recipient institution; (2) the “nature of the
aid” provided; and (3) the “resulting relationship” between the relig-
ious institution and the government.390 In its application of the three
inquiries, the Sixth Circuit determined that the Academy was not a
pervasively sectarian institution.39!
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383. Johnson, 241 F.3d at 509.

384. 403 U.S. 602 (1971).

385. Johnson, 241 F.3d at 512.
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(1970)]-as an aspect of the inquiry into the statute’s effect.” Agostini, 521 U.S. at 233.

387. Johnson, 241 F.3d at 512.

388. Id. at 518.

389. Id. at 515.

390. Id.

391. Id. at 516.
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This Note recognizes two areas of concern with the Sixth Circuit’s
application of the inquiries under the entanglement analysis.392
First, the Sixth Circuit in Johnson inadequately applied the character
and purpose inquiry when it analyzed the nature of the Academy.393
Second, under the nature of the aid inquiry, the Sixth Circuit’s opinion
in Johnson failed to examine the apparent absence of a secular use
restriction on the financed projects.39¢ In Johnson, the Sixth Circuit’s
failure to engage in a thorough application of the two entanglement
inquiries consequently permitted the EDC’s bond issuance to result in
an unconstitutional advancement of religion.3%95

A. THE SixTH CIRCUIT INADEQUATELY APPLIED THE “CHARACTER AND
PurposE” INQUIRY WHEN 1T CONSIDERED THE NATURE OF
THE ACADEMY

In its analysis under the character and purpose inquiry, the Sixth
Circuit’s opinion in Johnson failed to adequately consider the nature
of the Academy in determining the school not pervasively secta-
rian.3%6 As the Court noted in Hunt v. McNair,3%7 “[alid normally
may be thought to have the primary effect of advancing religion when
it flows to an institution in which religion is so pervasive that substan-
tial portion of its functions are subsumed in the religious mission
....”398 This statement underlies the character and purpose inquiry
and the corresponding pervasively sectarian characterization.3%® The
character and purpose inquiry and the pervasively sectarian charac-
terization ensure that governmental aid does not benefit an institu-
tion in which the religious and secular functions are so intertwined
that government cannot provide aid without incidentally advancing
religion.400

392. See infra notes 396-559 and accompanying text.

393. See infra notes 396-492 and accompanying text.

394. See infra notes 493-559 and accompanying text.

395. See infra notes 396-568 and accompanying text.

396. See infra notes 397-469 and accompanying text.

397. 413 U.S. 734 (1973).

398. Hunt v. McNair, 413 U.S. 734, 743 (1973).

399. Compare Lemon v. Kurtzman, 403 U.S. 602, 616 (1971) (observing that the
Court would examine the character and purposes of the institutions that are benefited
and determining “[tlhe substantial religious character of these church-related schools
gives rise to entangling church-state relationships of the kind the Religion Clauses
sought to avoid”), with Hunt, 413 U.S. at 743 (noting governmental aid to institutions
permeated with religion advances religion). See Roemer v. Bd. of Pub. Works, 426 U.S.
736, 755 (1976) (noting that Hunt “requires . . . that no state aid at all go to institutions
that are so ‘pervasively sectarian’ that secular activities cannot be separated from secta-
rian ones”).

400. See infra notes 487-91 and accompanying text.
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The Sixth Circuit’s opinion in Johnson failed to engage in a suffi-
cient application of the character and purpose inquiry in two distinct
areas.#0! First, Lemon indicates a more critical analysis under the
character and purpose inquiry than applied by the Sixth Circuit in
Johnson in determining the Academy not pervasively sectarian.402
Second, the facts of Johnson require distinguishing it from Tilton v.
Richardson,*93 Hunt and Roemer v. Board of Public Works4%4—a line of
cases considering the sectarian nature of religiously affiliated colleges
and universities but relied on by the Sixth Circuit in Johnson.4°5 By
inadequately applying the character and purpose inquiry, the Sixth
Circuit failed to consider how the sectarian nature of the Academy
weighed in favor of finding that the bond issuance resulted in the im-
permissible primary effect of advancing religion.406

1. Lemon indicates a more critical analysis of factors considered
under the “character and purpose” inquiry than applied
by the Sixth Circuit in Johnson

The extent to which the Court in Lemon examined the sectarian
nature of the religiously affiliated schools highlights the importance of
the character and purpose inquiry in ascertaining the level of entan-
glement between religion and government.4°7 In Lemon, the Court
addressed state statutes providing for government salary subsidies
and reimbursements to teachers of secular subjects in religiously affil-
iated schools.4%8 The Court’s opinion in Lemon devoted its analysis to
the entanglement between religion and government, concluding that
the “cumulative impact of the entire relationship arising under the
statutes in each State involves excessive entanglement between gov-
ernment and religion.”#%® The Court stated that under the entangle-
ment analysis, it conducted three inquiries into the “character and
purpose” of the recipient institution, the “nature of the aid” the gov-
ernment provides and the “resulting relationship” between religion
and government.4® Although the Lemon Court did not explicitly de-

401. See infra notes 407-72 and accompanying text.

402. See infra notes 407-39 and accompanying text.

403. 403 U.S. 672 (1971) (plurality opinion).

404. 426 U.S. 736 (1976).

405. See infra notes 440-72 and accompanying text.

406. See infra notes 440-72 and accompanying text.

407. See 5 RoNaLD D. RoTurNa & JouN E. Nowak, TREATISE ON CONSTITUTIONAL
Law, 39-40 (3d ed. 1999) [hereinafter RoTunpA & NOWAK] (“[TThe character of the school
and the aid required complex ongoing relationships between secular and religious au-
thorities . . . [t]his three part analysis showed that the program would result in an
excessive entanglement violative of the [E]stablishment [C]lause.”) Id.

408. Lemon, 403 U.S. at 606-07.

409. Id. at 613-14.

410. Id. at 615.
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lineate when it progressed from one inquiry to the next, certain im-
plicit transitions demarcate the three entanglement inquiries.411

The significance in partitioning the entanglement analysis ap-
plied by the Lemon Court lies in the basic factual similarity shared
with Johnson-both cases involved governmental aid to parochial ele-
mentary and secondary schools.412 More importantly, however, both
the Lemon Court and the Sixth Circuit in Johnson engaged in a char-
acter and purpose inquiry under the entanglement analysis.413 Un-
fortunately, the Sixth Circuit in Johnson failed to address the Court’s
analysis in Lemon under the character and purpose inquiry where the
Court determined the religiously affiliated schools were permeated by
religion.414 The relevance of Lemon in relation to Johnson lies in the
Court’s application of the character and purpose inquiry to elementary
and secondary religiously affiliated schools.#15 As such, the Sixth Cir-
cuit’s opinion in Johnson should have recognized Lemon’s character
and purpose inquiry to avoid the untoward result of failing to address
a factually similar Supreme Court Establishment Clause case.416

The Lemon Court discussed four factors under the character and
purpose inquiry to assess the sectarian nature of the religiously affili-
ated elementary and secondary schools receiving financial aid under
state teacher subsidy programs.417 Specifically, the four factors were:
(1) the location of the schools in relation to parish churches; (2) identi-
fying religious symbols; (3) extracurricular activities; and (4) the relig-
ious background of the teaching faculty.#!® Based on these four
factors and the “impressionable age” of the students, the Court noted

the “substantial religious character of these church-related schools
419

411. See id. at 615-20 (distinguishing the distinct elements of the three-prong test).
“In short, parochial schools involve substantial religious activity and purpose . . . [tThe
dangers and corresponding entanglements are enhanced by the particular form of aid
... [ilt is a relationship pregnant with dangers of excessive government direction of
church schools and hence churches.” Id. at 616 (emphasis added).

412. Compare Johnson, 241 F.3d at 502 (addressing a government created corpora-
tion’s bond issuance to finance construction projects at a religiously affiliated elemen-
tary and secondary school), with Lemon, 403 U.S. at 606-07 (discussing government
subsidies of teaching expenses at religiously affiliated elementary schools).

413. Compare Johnson, 241 F.3d at 516-17 (discussing the sectarian nature of the
Academy), with Lemon, 403 U.S. at 615-16 (examining the religious character and pur-
pose of the religiously affiliated schools).

414. See Johnson, 241 F.3d at 501-18 (omitting any discussion of Lemon under the
court’s application of the character and purpose inquiry).

415. See infra notes 417-39 and accompanying text.

416. See infra notes 417-39 and accompanying text.

417. See infra notes 418-35 and accompanying text.

418. Lemon, 403 U.S. at 615.

419. Id. at 616.
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In contrast to first factor discussed in Lemon, the Sixth Circuit’s
opinion in Johnson never described the location of the Academy’s
chapel in relation to the other buildings.42° In Lemon, the Court
noted the close proximity between the Rhode Island schools and the
parish churches.#2! According to the Court, “[t]his understandably
permit[ted] convenient access for religious exercises since instruction
in faith and morals [was] part of the total educational process.”422
The Sixth Circuit’s opinion in Johnson, however, did not address the
proximity between the Academy’s school buildings and its chapel.423
Furthermore, the Sixth Circuit’s opinion did not discuss whether the
Academy conducted religious activities exclusively in its chapel or the
other school buildings.424

The second factor discussed by the Lemon Court noted that the
“school buildings contain identifying religious symbols such as crosses
on the exterior and crucifixes, and religious paintings and statues ei-
ther in the classrooms or hallways.”425 In Johnson, the Sixth Circuit’s
entanglement analysis did not address the presence of religious sym-
bols in the Academy in general or in the additions to the lower school
financed by the EDC’s bond issuance.426 The third factor considered
by the Lemon Court illustrated that the Rhode Island religiously affili-
ated schools conducted extracurricular activities of a religious nature
in addition to devoting thirty minutes per day to religious instruc-
tion.427 The Sixth Circuit’s opinion in Johnson, in contrast, failed to
discuss religious extracurricular activities conducted by the Acad-
emy.#28 The Sixth Circuit in Johnson also failed to specifically indi-
cate whether classes at the Academy began with a prayer, either with
compulsory or voluntary student participation.429

The fourth factor considered by the Lemon Court in determining
the sectarian nature of the religiously affiliated schools was the only

420. Compare Johnson, 241 F.3d at 501-18 (omitting any reference to the location of
the Academy’s chapel and school buildings), with Lemon, 403 U.S. at 615 (recognizing
the close proximity of the parish and the school buildings as a determining factor under
the entanglement analysis).

421. Lemon, 403 U.S. at 615.

422. Id.

423. See Johnson, 241 F.3d at 501-18 (omitting any discussion of the location of the
Academy’s school buildings and its chapel).

424. See Johnson, 241 F.3d at 501-18 (omitting any discussion of religious activities
within the Academy’s schools buildings).

425. Lemon, 403 U.S. at 615.

426. See Johnson, 241 F.3d at 501-18 (omitting any discussion of religious symbols
at the Academy).

427. Lemon, 403 U.S. at 615.

428. See Johnson, 241 F.3d at 501-18 (omitting any discussion of religious extracur-
ricular activities performed at the Academy).

429. See Johnson, 241 F.3d at 501-18 (omitting any discussion of student prayer at
the Academy).
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factor to which the Sixth Circuit devoted attention—the religious back-
ground of the teaching faculty.43° In Lemon, the Court observed that
nuns comprised nearly two-thirds of all teachers at the Rhode Island
parochial schools.431 In Johnson, the Sixth Circuit noted that the
Academy employed five nuns in a total teaching staff of sixty.432 In
contrast to the context of the discussion surrounding the number of
teachers belonging to religious orders by the Lemon Court, the Sixth
Circuit in Johnson addressed the absence of selecting faculty and stu-
dents based on religious denomination.33 In Lemon, however, the
Court’s discussion involving the presence of nuns as teachers in the
parochial schools identified the nun’s “dedicated effort” to provide an
atmosphere of religious instruction.43¢ In Johnson, the Sixth Circuit
failed to address whether teachers not belonging to religious orders
engaged in a similar dedicated effort to incorporate religious
instruction.43%

The Court’s discussion in Lemon of the sectarian nature of the
elementary religiously affiliated schools under the character and pur-
pose inquiry of the entanglement analysis underscores a depth of ex-
plication not present in the Sixth Circuit’s opinion in Johnson.*36
Furthermore, and in contrast to Johnson, the Court in Lemon deter-
mined that the elementary and secondary parochial schools were per-
vasively sectarian.437 Although Lemon provided authority for the
examination of religiously affiliated elementary and secondary
schools, the Sixth Circuit cited the Hunt and Roemer Courts’ examina-
tion of colleges and universities to determine the Academy not perva-
sively sectarian.438 This educational level distinction raised by the
line of cases cited in Johnson to support determining the Academy not

430. Compare id. (omitting any discussion of chapel proximity, religious exercises or
religious symbols), with Lemon, 403 U.S. at 615-16 (discussing the significance of parish
proximity, religious activities and religious symbols under the entanglement analysis).

431. Lemon, 403 U.S. at 615.

432. Johnson, 241 F.3d at 517.

433. Compare id. (discussing the Academy’s non-discriminatory method of selecting
faculty), with Lemon, 403 U.S. at 615-16 (examining the role of nuns at the Catholic
parochial schools under the character and purpose inquiry of the entanglement
analysis).

434. Lemon, 403 U.S. at 615-16.

435. See Johnson, 241 F.3d 501-18 (omitting any discussion of the contribution, if
any, of teachers to the religious atmosphere of the Academy).

436. See supra notes 407-35 and accompanying text.

437. Compare Johnson, 241 F.3d at 516 (determining the Academy, a religiously
affiliated elementary and secondary school, was not pervasively sectarian), with Lemon,
403 U.S. at 615-16 (noting the “substantial religious character” of religiously affiliated
elementary schools).

438. See infra notes 439-72 and accompanying text.
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pervasively sectarian highlights another issue of concern with the
Sixth Circuit’s analysis under the character and purpose inquiry.43°

2. Distinguishing Tilton, Hunt, and Roemer: the sectarian nature
of religiously affiliated colleges and universities

Although the Sixth Circuit aligned Johnson with Hunt and Roe-
mer, in its entanglement analysis the court failed to recognize Lemon’s
significance in highlighting the sectarian nature of religiously affili-
ated elementary and secondary schools as compared with colleges and
‘universities.#4° Despite the Sixth Circuit’s reference to Hunt and Roe-
mer as presenting facts similar to those of Johnson, both cases high-
light dissimilarities significant under the Supreme Court’s
Establishment Clause jurisprudence.#4! Specifically, the Court’s ref-
erence in Hunt and Roemer to its prior decisions in Lemon and Tilton
emphasize the significance of the educational level distinction to the
pervasively sectarian characterization under the character and pur-
pose inquiry of the entanglement analysis.442

In contrast to the EDC’s bond issuance benefiting the Academy’s
elementary and secondary schools in Johnson, the Courts in Hunt and
Roemer considered governmental aid to religiously affiliated colleges
and universities.#43 In its entanglement analysis, however, the Hunt
Court noted “in Lemon [the Court] relied on the ‘substantial religious
character of these church-related’ elementary schools . . . [and] Mr.
Chief Justice Burger’s opinion for the plurality in Tilton placed consid-
erable emphasis on the fact that the federal aid there approved would
be spent in a college setting . . . .”444 In Johnson, the Sixth Circuit
stated that the Court’s opinion in Hunt guided it on the entanglement
analysis, but the court failed to discuss Tilton or Lemon even though
the Court in Hunt addressed both.445

Similarly, the Sixth Circuit in Johnson stated that Roemer as-
sisted the court in its entanglement analysis.446 In Roemer, however,
the Court noted under its entanglement analysis that Tilton identified

439. See infra notes 440-72 and accompanying text.

440. See infra notes 441-72 and accompanying text.

441. See infra notes 442-72 and accompanying text.

442. See infra notes 443-72 and accompanying text.

443. Compare Johnson, 241 F.3d at 503 (addressing a challenge to a bond issuance
benefiting a religiously afﬁhated elementary and secondary school), with Hunt, 413 U.S.
at 735-36 (determining the constitutionality of a bond issuance benefiting the Baptist
College at Charleston), and Roemer, 426 U.S. at 740 (addressing the constitutionality of
governmental financial aid to religiously affiliated colleges and universities).

444. Hunt, 413 U.S. at 746 (quoting Lemon, 403 U.S. at 616).

445. See Johnson, 241 F.3d at 501-18 (omitting any discussion of Tilton or the hold-
ing of Lemon from the entanglement analysis in Johnson).

446. Id. at 515.
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certain general differences between “college and pre-college educa-
tion.”#47 Specifically, in Roemer the Court identified three differences
between the educational levels: “[clollege students are less susceptible
to religious indoctrination; college courses tend to entail an internal
discipline that inherently limits the opportunities for sectarian influ-
ence; and a high degree of academic freedom tends to prevail at the
college level.”#48 The Sixth Circuit’s opinion in Johnson never ad-
dressed the general differences between primary and higher education
addressed in Tilton, Hunt, and Roemer.44®

Although the Sixth Circuit failed to address the educational level
distinction in Johnson, the court did examine the Academy’s curricu-
lum.450 After reviewing the Academy’s course descriptions, the Sixth
Circuit concluded, “with the exception of the Religion Department . . .
the Academy does not interject religion into every aspect of the curric-
ulum.”451 In Hunt, however, the Court made no detailed reference to
the subject matter of the Baptist College’s curriculum under the pri-
mary effect prong or its entanglement analysis.%52 The Roemer Court
referred to courses offered by the religiously affiliated colleges and
universities, and although not referencing the course content, noted
“[n]ontheology classes are taught in an ‘atmosphere of intellectual
freedom’ and without . . . ‘religious pressures.””453 In Tilton, the Court
discussed course curriculum at the religiously affiliated colleges and
universities, but, in contrast to the Sixth Circuit’s opinion in Johnson,
prefaced its entanglement analysis by distinguishing Lemon 454

Furthermore, in Tilton the Court recognized the “generally signif-
icant differences between the religious aspects of church-related insti-
tutions of higher learning and parochial elementary and secondary

447. Id.

448. Id.

449. Compare Johnson, 241 F.3d at 501-18 (omitting any discussion of distinctions
between education levels), witk Tilton v. Richardson, 403 U.S. 672, 685-86 (1971) (recog-
nizing inherent differences between parochial elementary schools and religiously affili-
ated colleges and universities), and Hunt, 413 U.S. at 746 (noting religion permeation is
less likely at institutions of higher education than in elementary and secondary and
secondary schools), and Roemer, 426 U.S. at 750 (observing several differences between
pre-college and college education).

450. See Johnson, 241 F.3d at 516-17 (discussing the secular curriculum provided at
the Academy).

451, Johnson, 241 F.3d at 517.

452. Hunt, 413 U.S. at 735-49.

453. Roemer, 426 U.S. at 756.

454. Compare Johnson, 241 F.3d at 512 (noting the Lemon three-part neutrality test
for Establishment Clause cases), with Tilton, 403 U.S. at 684-86 (distinguishing Lemon
under the entanglement analysis on three factors: (1) religious inculcation was the dom-
inant purpose of the religiously affiliated schools; (2) the differences between elemen-
tary and secondary schools and higher education; and (3) less likelihood that religion
would permeate secular education).
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schools.”55 Rather than focusing on the curriculum offered, the Til-
ton Court highlighted two distinguishing factors between the educa-
tional levels.456 First, the Court stated that the policy of elementary
and secondary religiously affiliated schools as assuring “future adher-
ents to a particular faith by having control of their total education at
an early age.”*57 Second, the Court recognized the fundamental dif-
ference between the students and academic programs of primary
schools and those of colleges and universities by noting that college
students were more skeptical and “less susceptible to religious indoc-
trination.”#58 In addition, the Tilton Court observed, “by their very
nature, college and postgraduate courses tend to limit the opportuni-
ties for sectarian influence by virtue of their own internal
disciplines.”459

Consequently, the Sixth Circuit’s failure in Johnson to address
the weight of authority regarding the educational level distinction
raises questions as to the validity of the court’s determination that the
Academy was not pervasively sectarian.46® Reviewing the factual
findings of the district courts, the Court in Lemon stated the “process
of inculcating religious doctrine is, of course, enhanced by the impres-
sionable age of the pupils, in primary schools particularly . . . . [iln
short, parochial schools involve substantial religious activity and pur-
- pose.”*61 Although Lemon did not establish a per se rule deeming ele-
mentary and secondary religiously affiliated schools pervasively
sectarian, Tilton, Hunt and Roemer indicate a greater difficulty in sep-
arating secular from religious functions in elementary and secondary
schools as opposed to colleges and universities.462 As the Court in
Hunt illustrated, the significance of the ability to separate religious
from secular functions of religiously affiliated schools lies in the deter-
mination of whether the governmental aid results in the unconstitu-
tional primary effect of advancing religion.#63 Because the religious
functions of a pervasively sectarian institution are so intertwined with
the secular educational functions, government cannot aid the secular

455. Tilton, 403 U.S. at 685.

456. Id. at 685-86.

457. 1d. (quoting Walz v. Tax Comm’n, 397 U.S. 664, 671 (1970)).

458. Tilton, 403 U.S. at 686.

459. Id.

460. See supra notes 440-59 and accompanying text. See also Lemon, 403 U.S. at
615-16 (discussing parish proximity, religious symbols, religious activities and faculty
belonging to religious orders under the entanglement analysis regarding the Rhode Is-
land religiously affiliated schools).

461. Lemon, 403 U.S. at 616.

462. Rorunpa & Nowak, supra note 407, at 61-65.

463. See Hunt, 413 U.S. at 743 (noting when government provides aid to an “institu-
tion in which religion is so pervasive that a substantial portion of its functions are sub-
sumed in the religious mission” the primary effect of advancing religion results).
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without incidentally benefiting the religious and consequently advanc-
ing religion.464

Based on two conclusions, the Sixth Circuit inadequately applied
the character and purpose inquiry when it determined in Johnson
that the Academy was not a pervasively sectarian institution.465
First, the Sixth Circuit failed to apply or address Lemon’s more criti-
cal analysis of factors considered under the character and purpose in-
quiry of the entanglement analysis.66 Second, the Sixth Circuit
failed to address the educational level distinction drawn by the Courts
in Lemon, Tilton, Hunt, and Roemer.#67 Consequently, the Sixth Cir-
cuit’s application of the character and purpose inquiry used in deter-
mining the Academy not pervasively sectarian potentially permitted
the bond issuance to result in the unconstitutional primary effect of
advancing religion.468

Based on the factual elements considered in relation to the perva-
sively sectarian characterization by the Court in Lemon, Tilton, Hunt
and Roemer, the Sixth Circuit erred by failing to identify the Academy
as a pervasively sectarian institution.6? Recently, however, a plural-
ity opinion of the Supreme Court cast doubt on the continuing viabil-
ity of the pervasively sectarian characterization.#’® Despite this
negative commentary, however, the narrow precedential value of the
plurality opinion in Mitchell v. Helms*"! does not overrule the perva-
sively sectarian characterization.472

3. Although this author relies on Hunt to illustrate the error of the
Johnson court, others have called into question the validity of
Hunt based on its alleged “shameful pedigree”

The authoritative value of Hunt was not compromised by a recent
plurality opinion of the Supreme Court in Mitchell, which assigned
the pervasively sectarian characterization a “shameful pedigree” and
otherwise raised questions as to its validity.4’3 As established by the
Court in Hunt, an institution is pervasively sectarian if characterized

464. See supra note 463 and accompanying text.
465. See supra notes 407-64 and accompanying text.
466. See supra notes 407-39 and accompanying text.
467. See supra notes 440-64 and accompanying text.
468. See supra notes 407-64 and accompanying text.
469. See supra notes 407-68 and accompanying text.
470. See infra notes 473-92 and accompanying text.
471. 530 U.S. 793 (2000) (plurality opinion).

472. See infra note 473-92 and accompanying text.
473. Mitchell v. Helms, 530 U.S. 793, 826 (2000).
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by the inability to separate its religious and secular functions.47¢4 In
Mitchell, the plurality recognized that the dissent submitted the per-
vasively sectarian characterization as one of eleven factors potentially
relevant to analyzing the constitutionality of governmental aid to re-
ligiously affiliated schools.47® In response, the plurality recognized a
time when the pervasively sectarian consideration was relevant but
noted four reasons “to formally dispense with this factor.”47¢ First,
the Court stated that it had not struck down challenged aid because of
a pervasively sectarian recipient since 1985.477 Second, the Court de-
termined the recipient’s religious character irrelevant to the govern-
mental aid’s constitutionality to the extent the recipient furthers the
secular purpose of the government.47® Third, the Court found an in-
quiry into a recipient’s religious character “unnecessary and offen-
sive.”47® Discussing this third reason, the Court in Mitchell omitted
any reference to the importance of the character and purpose inquiry
or its role in prohibiting government aid to the non-secular functions
of a religiously affiliated recipient school.480

The fourth reason for dispensing with the pervasively sectarian
characterization, according to the plurality, emanated from a “shame-
ful pedigree” of hostility directed at schools traditionally considered
pervasively sectarian.#8! As support, the Mitchell plurality noted:

[olpposition to aid to “sectarian” schools acquired prominence

in the 1870’s with Congress’ consideration (and near passage)

of the Blaine Amendment, which would have amended the

Constitution to bar any aid to sectarian institutions. Consid-

eration of the amendment arose at a time of pervasive hostil-

ity to the Catholic Church and to Catholics in general, and it

was an open secret that “sectarian” was a code for

“Catholic.”482
Continuing in its discussion of the pervasively sectarian characteriza-
tion as applied to schools, the Mitchell plurality noted:

[n]otwithstanding its history, of course, “sectarian” could, on

its face, describe the school of any religious sect, but the

Court eliminated this possibility of confusion when, in Hunt

474. See Hunt, 413 U.S. at 743 (noting aid results in the primary effect of advancing
religion when provided to an institution “in which religion is so pervasive that a sub-
stantial portion of its functions are subsumed in the religious mission”).

475. Mitchell, 530 U.S. at 826.

476. Id. at 826-28.

477. Id. at 826.

478. Id. at 827.

479. Id. at 828.

480. Id.

481, Id.

482, Id. at 828 (citing Steven K. Green, The Blaine Amendment Reconsidered, 36
AM. J. LecaL Hist. 38 (1992)).
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v. McNair, it coined the term “pervasively sectarian”-a term

which, at that time, could be applied almost exclusively to

Catholic parochial schools at which even today’s dissent ex-

emplifies chiefly by reference to such schools.483

Thus, the Mitchell plurality would eliminate the term “perva-
sively sectarian” from the Establishment Clause analysis.*8* In
Mitchell, however, the plurality provided no guidance as to the contin-
uing validity of the character and purpose inquiry following the elimi-
nation of the pervasively sectarian characterization.#®® The Court’s
elimination of the pervasively sectarian characterization would effec-
tively dismantle the underpinnings of the character and purpose
inquiry.486

The significance of the character and purpose inquiry lies in that
its scope now extends beyond merely determining whether excessive
entanglement exists between government and religion.487 Under the
reformulated Lemon test, the Court has recognized that the entangle-
ment analysis is considered in determining the effect of the challenged
government action.488 The incorporation of the entanglement analy-
sis within the primary effect prong necessarily entailed the incorpora-
tion of the character and purposes inquiry.8® The character and
purpose inquiry, articulated in Lemon under the entanglement analy-
sis, corresponds with the Hunt Court’s proposition that governmental
aid results in the primary effect of advancing religion “when it flows to
an institution in which religion is so pervasive that a substantial por-
tion of its functions are subsumed in the religious mission . . . 7490
Consequently, elimination of the pervasively sectarian characteriza-

483. Id. at 829.

484. See id. (stating that “nothing in the Establishment Clause requires the exclu-
sion of pervasively sectarian schools from otherwise permissible aid programs, and
other doctrines of this Court bar it . . . [tlhis doctrine, born of bigotry, should be buried
now”).

485. See Mitchell, 530 U.S. at 807-36 (omitting explicit discussion of the impact on
the character and purpose inquiry of rejecting future application of the pervasively sec-
tarian characterization from Establishment Clause cases).

486. See infra notes 487-91 and accompanying text.

487. See Mitchell, 530 U.S. at 808 (stating the Court included the entanglement
analysis as a criterion in determining effect).

488. See id. (noting the entanglement analysis is considered in determining effect).

489. See Johnson, 241 F.3d at 515-17 (acknowledging the character and purposes
inquiry under the reformulated Lemon test).

490. Compare Lemon, 403 U.S. at 616 (observing that the Court would examine the
“character and purposes of the institutions that are benefited and determining that
“[t]he substantial religious character of these church-related schools gives rise to entan-
gling church-state relationships of the kind the Religion Clauses sought to avoid”), with
Hunt, 413 U.S. at 743 (noting governmental aid to institutions permeated with religion
advances religion). See Roemer, 426 U.S. at 755 (noting that Hunt “requires . . . that no
state aid at all go to institutions that are so ‘pervasively sectarian’ that secular activi-
ties cannot be separated from sectarian ones”).
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tion would obviate one mechanism used to prevent the impermissible
advancement of religion by prohibiting governmental aid from benefit-
ing an institution so permeated with religion that the secular aspects
are inseparable from the religious.4®1 Writing for the court in John-
son, however, Judge Eric L. Clay correctly noted that Justice
O’Connor’s concurring opinion in Mitchell precluded the abolishment
of the pervasively sectarian characterization, and therefore bound the
Sixth Circuit rather than the plurality opinion.492

Even if Mitchell had invalidated the character and purpose in-
quiry, however, the nature of the aid inquiry under the entanglement
analysis would still apply to the government conduit financing for the
construction of buildings at religiously affiliated schools—as in John-
son.93 In the Supreme Court’s Establishment Clause precedent in-
volving the construction of buildings at religiously affiliated colleges
and universities, secular use restrictions have held a significant role
in nature of the aid inquiry.49¢ This Note will refer to the term “secu-
lar use restriction” as a shorthand expression for a provision restrict-
ing the recipient from the religious use of any building benefited by
governmental aid or financing.495 The apparent absence of a secular
use restriction in the EDC’s bond issuance-with the exception of
prohibiting funds from benefiting the Academy’s chapel-raises a sec-
ond area of concern with the Sixth Circuit’s opinion in Johnson under
the nature of the aid inquiry of the entanglement analysis.496

B. Tue SxtH Circurr FAILED To CRITICALLY EXAMINE THE
ABSENCE OF A SECULAR USE RESTRICTION ON THE FINANCED
Prosects UNDER THE “NATURE OF THE AID” INQUIRY OF THE
ENTANGLEMENT ANALYSIS

Under the nature of the aid inquiry of its entanglement analysis,
the Sixth Circuit in Johnson failed to analyze the absence of a secular

491. See supra notes 487-90 and accompanying text.

492. Johnson, 241 F.3d at 510 n.2 (citing Simmons-Harris v. Zelman, 234 F.3d 945,
957 (6th Cir. 2000)). Parenthetically, Judge Clay noted Simmons-Harris provided that
when a single rationale of the Supreme Court fails to garner the support of five Justices,
the Court’s holding is limited to the issue on which the Justices concurred on the nar-
rowest grounds. Johnson, 241 F.3d at 510 n.2.

493. See infra notes 494-554 and accompanying text.

494. See Hunt, 413 U.S. at 744 (noting the “scope of the Authority’s power to assist
institutions of higher education extends only to ‘projects,” and the Act specifically states
that a project ‘shall not include’ any buildings or facilities used for religious purposes”);
Tilton, 403 U.S. at 687 (stating the “entanglement between church and state is also
lessened here by the nonideological character of the aid that the Government provides”).

495. See Hunt, 413 U.S. at 744 (noting a lease clause forbade the religious use of
governmentally financed buildings); Tilton, 403 U.S. at 680-81 (observing a statutory
provision prohibiting the religious use of federal subsidies).

496. See infra notes 497-559 and accompanying text.
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use restriction in the bond issuance financing of the additions to the
Academy’s lower school.497 The Sixth Circuit did make two state-
ments, however, apparently referencing the nature of the aid inquiry
under the entanglement analysis, which raise issues under the Su-
preme Court’s Establishment Clause precedent.4%® First, the Sixth
Circuit stated that revenue from the bond issuance would not aid the
religious functions of the Academy because the improvement project
“expressly excluded the school’s chapel as did the project in Hunt.”499
Second, near the end of its entanglement analysis, the Sixth Circuit
resolved, “the government aid was not used for the religious purposes
of the Academy.”500

The two statements by the Sixth Circuit in Johnson reflect posi-
tions contrary to the Supreme Court’s Establishment Clause prece-
dent and indicate a failure to critically examine the absence of secular
use restriction, thus creating two areas of concern.50! First, a funda-
mental distinction exists between the secular use restrictions em-
ployed in Hunt and Johnson.5°2 Second, the absence of a secular use
restriction on the addition to the Academy’s lower school likely re-
sulted in the primary effect of advancing religion.?93 Consequently,
the Sixth Circuit’s failure to analyze the absence of a secular use re-
striction on the financed additions to the Academy’s lower school re-
sulted in the impermissible primary effect of advancing religion.504

1. The Fundamental Distinction Between the Secular Use
Restrictions of Hunt and Johnson

Certain fundamental distinctions existed between the secular
content restrictions relating to the Baptist College at Charleston and
the restriction in Johnson barring the bond issuance proceeds from
benefiting the Academy’s chapel.50% In Hunt, the secular use restric-
tion extended beyond a prohibition on government funds reaching any

497. See infra notes 498-559 and accompanying text.

498, See infra notes 575-76 and accompanying text.

499. Johnson, 241 F.3d at 516.

500. Id. at 517.

501. See infra notes 502-59 and accompanying text.

502. See infra notes 505-27 and accompanying text.

503. See infra notes 528-59 and accompanying text.

504. See infra notes 505-59 and accompanying text.

505. Compare Johnson, 241 F.3d at 505 (noting the construction project excluded
any renovation or improvement of the Academy’s chapel), with Hunt, 413 U.S. at 739
(stating that all lease agreements with the recipient religiously affiliated institution
would require that “neither the leased land, nor the facility located thereon, shall be
used for sectarian instruction or as a place of religious worship, or in connection with
any part of the program of a school or department of divinity of any religious
denomination”).
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particular building on the campus of the Baptist College.5%6 As the
Court summarized the restrictions, “every lease agreement . . . con-
tain(ed] a clause forbidding religious use and another allowing inspec-
tions to enforce the agreement.”®7 Likewise in Roemer, the
challenged Maryland statute restricted religiously affiliated college
recipients from using the funds for “sectarian purposes.”°8 In John-
son, however, the Sixth Circuit never discussed the presence of a gen-
eral secular use restriction on the addition to the Academy’s lower
school-only that the project financed by the EDC’s bond issuance did
not include the Academy’s Chapel.5%9 As such, a preliminary question
arises as to the constitutional requirement, if any, of a secular use
restriction in the context of governmental aid to religiously affiliated
schools.510
The Supreme Court, through discussing the presence and effect of
secular use restrictions, has commented directly on certain occasions
regarding the constitutional requirement of a secular use restriction
to avoid the unconstitutional primary effect of advancing religion.511
In Bowen v. Kendrick,512 the Supreme Court addressed an argument
that the Adolescent Family Life Act (“AFLA”) impermissibly advanced
religion because it “lack[ed] an express provision preventing the use of
federal funds for religious purposes.”®13 Conceding such a restriction
would more clearly resolve the primary effect prong, the Court ob-
served that it “h[ad] never stated that a statutory restriction is consti-
tutionally required.”®4 The Court recognized Tilton as its nearest
approach to finding a constitutional requirement of a secular use re-
striction, where instead it struck down a provision limiting the restric-
tion against religious use to twenty years.515 The Court in Bowen
explained:
[tlhe reason we did so . . . was because the 20-year limit on
sanctions created a risk that the religious institution would,
after the 20 years were up, act as if there were no longer any
constitutional or statutory limitations on its use of the feder-
ally funded building. This aspect of the decision in Tilton was
thus intended to indicate that the constitutional limitations

506. Hunt, 413 U.S. at 744.

507. Id. (emphasis added).

508. Roemer, 426 U.S. at 739.

509. See Johnson, 241 F.3d at 501-18 (omitting any discussion of a restriction
against religious use of the addition to the Academy’s lower school).

510. See infra notes 511-23 and accompanying text.

511. See infra notes 512-23 and accompanying text.

512. 487 U.S. 589 (1988).

513. Bowen v. Kendrick, 487 U.S. 589, 614 (1988) (citing Roemer, 426 U.S. at 740-
41; Tilton, 403 U.S. at 675).

514. Bowen, 487 U.S. at 614 (citing Roemer, 426 U.S. at 760).

515. Id.
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on use of federal funds, as embodied in the statutory restric-
tion, could not simply “expire” at some point during the eco-
nomic life of the benefit that the grantee received from the
Government.516
The Court also noted that, under AFLA, other provisions existed to
preclude the use of federal funds for religious purposes.?17 In addi-
tion, the Bowen Court recognized that AFLA permitted the supervi-
sion of recipient institutions to determine whether the recipients used
the governmental aid to advance religion.5® Bowen’s reference to Til-
ton raises the significance of secular use restrictions in relation to the
Sixth Circuit’s opinion in Johnson as well as the Supreme Court’s
opinions in Tilton, Hunt, and Roemer.519

The Court in Tilton, Hunt and Roemer indicated that secular use
restrictions and surveillance measures were necessary to ensure no
religious use of the governmental aid based on the religious affiliation
of the recipient colleges and universities.52° In Hunt, neither the
Court nor the North Carolina legislature contended that excluding a
specific building used for religious worship from the challenged gov-
ernmental aid avoided the impermissible effect of advancing relig-
ion.521 Even if the Academy in Johnson resembled the Baptist College
in Hunt more than the religiously affiliated elementary and secondary
schools in Lemon, both Hunt and Lemon support the proposition that
religious activities in religiously affiliated schools extend beyond
traditional places of worship.522 Thus, the secular use restriction in
Johnson only forbidding the bond issuance proceeds from benefiting
the Academy’s chapel would appear insufficient to aveid advancing re-
ligious functions transpiring in the newly built additions to the Acad-
emy’s lower school.523

The Sixth Circuit’s opinion in Johnson did not discuss the exis-

tence of a secular use restriction other than a restriction prohibiting
any EDC financed improvement project involving the Academy’s

516. Id. (citing Tilton, 403 U.S. at 683).

517. Id. at 614-15.

518. Id. at 615.

519. See infra notes 520-23 and accompanying text.

520. Rorunpa & Nowak, supra note 407, at 61-65.

521. Hunt, 413 U.S. at 735-49. The Court noted “[t]he scope of the Authority’s
power to assist institutions of higher education extends only to ‘projects,” and the Act
specifically states that a project ‘shall not include’ any buildings or facilities used for
religious purposes.” Id. (emphasis added).

522. Compare Johnson, 241 F.3d at 501-18 (omitting any discussion of religious ac-
tivities occurring outside the Academy’s chapel), with Lemon, 403 U.S. at 616 (noting
the substantial religious character of each institution as a whole), and Hunt, 413 US. at
746 (relying on the overall religious nature of the Baptist College).

523. See supra notes 498-515 and accompanying text.
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chapel.524 The absence of discussion involving secular use restrictions
in the EDC’s bond issuance and its emphasis on the exclusion of aid to
the Academy’s chapel indicates the Sixth Circuit avoided the central
issue underlying the requirement of a secular use restriction.525 Spe-
cifically, the Sixth Circuit failed to address the issue of the Academy’s
potential religious uses of the additions to the lower school.526 The
intended or actual religious use of the governmental financed addi-
tions by the Academy in the absence of a secular use restriction re-
lates to matters decided under the Supreme Court’s more recent
Establishment Clause precedent.527

2. The absence of a secular use restriction on the addition to the
Academy’s lower school resulted in the primary effect of
advancing religion

In Johnson, the Sixth Circuit’s opinion cited no authority support-
ing its reliance on a specific building restriction rather than a broad
secular use restriction to avoid the primary effect of advancing relig-
ion under the two-prong test for Establishment Clause cases.528 The
Sixth Circuit’s reliance on a secular use restriction limited to a specific
building—such as a chapel or other traditional place of wor-
ship—appears particularly untenable if based on the proposition that
religious activities only occurred within the Academy’s chapel.52° As
noted in Board of Education v. Allen,53° “this Court has long recog-
nized that religious schools pursue two goals, religious instruction and
secular education.”®31 The Sixth Circuit’s own recitation of the facts
characterized the Academy as a “Christ-centered school operating in
the evolving tradition of the [Catholic] Church . . . .”632 The Sixth
Circuit failed to elaborate, however, whether this central function en-
tails the performance of religious activities outside the confines of the
Academy’s chapel.533

524. See Johnson, 241 F.3d at 501-18 (omitting any discussion of a general restric-
tion against religious use of the addition to the lower school financed by the EDC’s bond
issuance).

525. See infra notes 526-59 and accompanying text.

526. See infra notes 527-59 and accompanying text.

527. See infra notes 528-59 and accompanying text.

528. See Johnson, 241 F.3d at 501-18 (omitting any support for the proposition that
a specific building restriction avoided the effect of advancing religion rather than a
broad restriction on the religious use of any government financed building).

529. See infra notes 530-32 and accompanying text.

530. 392 U.S. 236 (1968).

531. Bd. of Educ. v. Allen, 392 U.S. 236, 245 (1968).

532. Johnson, 241 F.3d at 504.

533. See id. at 501-18 (omitting any discussion of religious activities occurring
outside the Academy’s chapel).
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In Johnson, the Sixth Circuit stated the Academy’s project fi-
nanced by the bond issuance included the construction of an addition
to the lower school and other renovations including the purchase of
audio-visual equipment.534 The Sixth Circuit determined under its
Establishment Clause analysis, however, that the Academy did not
use the governmental aid for religious purposes.535 In the context of
more recent Supreme Court Establishment Clause precedent, the
lower school addition suggested issues of divertibility to religious use
as addressed by the Court in Zobrest v. Catalina Foothills School Dis-
trict536 and Mitchell.537 In Zobrest, the Court stated that the sign lan-
guage interpreter would merely translate the message conveyed to the
student in the religiously affiliated high school.538 Consequently, the
interpreter would “neither add to or subtract from that environment,
and hence the provision of such assistance is not barred by the Estab-
lishment Clause.”®3? Relying on Zobrest, the Court in Mitchell re-
jected the argument that the Establishment Clause forbade
governmental aid divertible to religious use.540 The Court opined that
if the government provided secular aid to recipients selected in a per-
missible fashion, “any use of that aid to indoctrinate cannot be attrib-
uted to the government and thus is not of constitutional concern.”541

Concurring with the plurality’s rejection of the divertibility argu-
ment advanced in Mitchell, Justice O’Connor noted in Tilton that the
Court found the challenged statute unconstitutional to the extent the
restriction on religious use expired after twenty years.542 Justice
O’Connor, however, noted:

[tlo hold a statute unconstitutional because it lacks a secular

content restriction is quite different from resting on a diver-

tibility rationale. Indeed, the fact that we held the statute [in

Ttilton] constitutional in all other respects is more probative

on the divertibility question because it demonstrates our will-

ingness to presume that the university would abide by the

secular content restriction during the years the requirement
was in effect.543
As Justice O’Connor also remarked, Chapter 2 of the Education Con-
solidation and Improvement Act (“Chapter 2”) included not only a sec-

534. Johnson, 241 F.3d at 505.

535. Id. at 517.

536. 509 U.S. 1 (1993).

537. See infra notes 538-51 and accompanying text.

538. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 13 (1993).

539. Zobrest, 509 U.S. at 13.

540. Mitchell, 530 U.S. at 820 (citing Zobrest, 509 U.S. at 18 (Blackmun, J.,
dissenting)).

541. Mitchell, 530 U.S. at 820.

542, Id. at 856 (O’Connor, J., concurring) (citing Tilton, 403 U.S. at 683).

543. Id. at 856-57 (O’Connor, J., concurring).
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ular content restriction but also “a prohibition on the use of aid for
religious worship or instruction.”?#4 The Academy’s use of the audio-
visual or other educational equipment for religious indoctrination
would not result in the impermissible effect of advancing religion-the
plurality in Mitchell implied as much.54% Justice O’Connor’s concur-
rence, however, implicates the fundamental relationship between sec-
ular use restrictions and divertibility in relation to financing the
construction of buildings for religiously affiliated schools.546 In John-
son, the Sixth Circuit’s Establishment Clause analysis did not discuss
the issue of divertibility, or the significance of a secular use restriction
that extended no further than the confines of the Academy’s chapel.547

As the plurality in Mitchell indicated, the use of secular govern-
mental aid for religious purposes presents no violation of the Estab-
lishment Clause because such use reflects the private choices of the
schools and individuals.548 For example, sign-language interpreters,
overhead projectors or audio-visual equipment contained no imper-
missible content; the use of such by religiously affiliated schools to in-
culcate religion does not alter the underlying premise of neutrality.54°
As both the plurality and concurring opinion in Mitchell noted, Chap-
ter 2 provided secular, neutral and nonideological aid under the statu-
tory secular content restriction.550 Similarly, a building financed by
government aid does not impermissibly advance religion to the extent
a secular use restriction limits the form of the aid.55!

A fundamental difference exists, however, between educational
equipment funding and educational construction financing.552 The
government can ensure secular content with respect to educational
equipment at delivery, for example by providing non-religious text-
books and equipment, or even with services such as bus transporta-
tion.553 In contrast, the financing of facilities as in Johnson requires
ongoing secular use restrictions to ensure no religious activities tran-

544. Id. at 845, 857 (O’Connor, J., concurring).

545. Johnson, 241 F.3d at 509 (noting the inclusion of audio-visual educational
equipment in the project financed with governmental aid), with Mitchell, 530 U.S. at
831-36 (allowing the use of secular education materials funded by governmental aid to
religiously affiliated schools).

546. See supra notes 542-44 and accompanying text.

547. See Johnson, 241 F.3d at 501-18 (omitting any discussion of the divertibility to
religious use of the financed renovation project or the restriction limited to the Acad-
emy’s chapel).

548. Mitchell, 530 U.S. at 822-23 (citing Zobrest, 521 U.S. at 224-25).

549. Id. at 822-23.

550. Id. at 831-32, 861-62 (O’Connor, J., concurring).

551. See Rotunpa & Nowak, supra note 407, at 63-65 (discussing assurances of sec-
tarian use for the governmental aid).

552. See infra notes 553-54 and accompanying text.

553. See Mitchell, 530 U.S. at 831-32 (noting secular content restrictions attached to
the governmental aid), and Everson v. Bd. of Educ., 330 U.S. 1, 18 (1947) (observing
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spire within the facilities thus resulting in the unconstitutional pri-
mary effect of advancing religion.554

In its Establishment Clause analysis, the Sixth Circuit’s opinion
did not discuss the divertibility to religious use’' of the Academy’s
projects financed by the EDC’s bond issuance—particularly the addi-
tion to the Academy’s lower school.555 The construction of additions to
the Academy’s lower school in the absence of a secular use restriction,
however, posed an Establishment Clause violation distinct from the
divertibility of the non-building improvements—such as the audio-vis-
ual equipment.55¢ The Supreme Court’s Establishment Clause juris-
prudence supports secular use restrictions on governmental aid for
building projects at religiously affiliated schools to avoid the unconsti-
tutional primary effect of advancing religion.?5” As Tilton, Hunt and
Roemer support, the physical characteristics of buildings do not lend
themselves to the sort of protections against impermissible use pre-
sent in educational equipment.558 Consequently, the Sixth Circuit’s
failure to address the Academy’s divertibility of additions to the lower
school for religious purposes in the absence of a secular use restriction
potentially permitted a violation of the Establishment Clause.559

CONCLUSION

In Johnson v. Economic Development Corp.,5%° the United States
Court of Appeals for the Sixth Circuit determined tax-exempt revenue
bonds issued to finance construction projects at the Academy of the
Sacred Heart (“Academy”) presented no violation of the Establishment
Clause.581 In supporting its conclusion, the Sixth Circuit stated that
the Academy was not a pervasively sectarian institution and that no
funds from the bond issuance would benefit the Academy’s chapel.562
In reaching its conclusion, the Sixth Circuit referred to no secular use
restriction that would ensure the bond issuance did not result in the

government’s ability to provide aid of general welfare benefiting religiously affiliated
schools).

554. Rorunpa & Nowak, supra note 407, at 61-63 (discussing the role of secular use
restrictions in determining the primary effect of governmental aid to religiously affili-
ated institutions).

555, See Johnson, 241 F.3d 501-18 (omitting any discussion of the divertibility to
religious use of the addition to the Academy’s lower school financed by the EDC’s bond
issuance).

556. See supra notes 552-54 and accompanying text.

557. See supra notes 511-21 and accompanying text.

558. See supra notes 505-21 and accompanying text.

559. See supra notes 497-558 and accompanying text.

560. 241 F.3d 501 (6th Cir. 2001).

561. Johnson v. Econ. Dev. Corp., 241 F.3d 501, 501, 503 (6th Cir. 2001).

562. Johnson, 241 F.3d at 516.
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primary effect of advancing religion via the three inquiries under the
entanglement analysis.563

This Note submits that the Sixth Circuit in Johnson inadequately
applied the entanglement analysis in its examination of the bond issu-
ance’s primary effect as articulated by the United States Supreme
Court’s Establishment Clause jurisprudence.64 This position rests,
as argued by this Note, on the Sixth Circuit’s incomplete analysis
under the first two inquiries of the entanglement analysis; character
and purpose and nature of the aid.?83 First, the Sixth Circuit failed to
undergo a critical examination of the character and purpose of the
Academy, particularly in relation to Lemon v. Kurtzman56 and the
Court’s distinction between educational levels.567 Second, the Sixth
Circuit effectively disregarded the constitutional purpose represented
by the nature of the aid inquiry and the Supreme Court’s related com-
mentary on secular use restrictions on governmental aid to religiously
affiliated schools.568

As a practical matter, based on the present state of the Supreme
Court’s First Amendment jurisprudence, only the 6,700 square foot
addition to the Academy’s lower school resulted in a violation of the
Establishment Clause. The Sixth Circuit’s determination that the
Academy was not pervasively sectarian is questionable because the
court failed to either recognize the factual similarity of Lemon or the
rather obvious educational level distinction raised in Hunt v. Mc-
Nair.5%° The most fundamental flaw in the Sixth Circuit’s analysis,
however, was its apparent assumption that religious activity was en-
capsulated within the Academy’s chapel and would not extend to the
addition to the lower school where no secular use restriction existed.
The Sixth Circuit’s opinion in Johnson, therefore, raises the novel
question of whether the diversion of a building to religious use is con-
stitutional under Mitchell v. Helms.570 Disregarding this question
arising under more modern Supreme Court precedent, the Sixth Cir-
cuit’s opinion in Johnson does not comport with the historical under-
pinnings supporting the Establishment Clause.57!

Richard D. Winders — 02

563. Id. at 501-18.

564. See supra notes 377-559 and accompanying text.
565. See supra notes 396-559 and accompanying text.
566. 403 U.S. 602 (1971).

567. See supra notes 396-496 and accompanying text.
568. See supra notes 497-559 and accompanying text.
569. 413 U.S. 734 (1973).

570. 530 U.S. 793 (2000) (plurality opinion).

571. See Appendix.
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APPENDIX

The following passage is excerpted from Justice Wiley Blount Rut-
ledge’s dissent in Everson v. Board of Education.572

MEMORIAL AND REMONSTRANCE AGAINST
RELIGIOUS ASSESSMENTS.

TO THE HONORABLE THE GENERAL ASSEMBLY OF
THE COMMONWEALTH OF VIRGINIA.
A MEMORIAL AND REMONSTRANCE.

We, the subscribers, citizens of the said Commonwealth, having
taken into serious consideration, a Bill printed by order of the last
Session of General Assembly, entitled “A Bill establishing a provision
for Teachers of the Christian Religion,” and conceiving that the same,
if finally armed with the sanctions of a law, will be a dangerous abuse
of power, are bound as faithful members of a free State, to remon-
strate against it, and to declare the reasons by which we are deter-
mined. We remonstrate against the said Bill,

1. Because we hold it for a fundamental duty and undeniable
truth, “that Religion or the duty which we owe to our Creator and the
Manner of discharging it, can be directed only by reason and convic-
tion, not by force or violence.” The Religion then of every man must be
left to the conviction and conscience of every man; and it is the right of
every man to exercise it as these may dictate. This right is in its na-
ture an unalienable right. It is unalienable; because the opinions of
men, depending only on the evidence contemplated by their own
minds, cannot follow the dictates of other men: It is unalienable also;
because what is here a right towards men, is a duty towards the Crea-
tor. It is the duty of every man to render to the Creator such homage,
and such only, as he believes to be acceptable to him. This duty is
precedent both in order of time and degree of obligation, to the claims
of Civil Society. Before any man can be considered as a member of
Civil Society, he must be considered as a subject of the Governor of the
Universe: And if a member of Civil Society, who enters into any
subordinate Association, must always do it with a reservation of his
duty to the general authority; much more must every man who be-
comes a member of any Civil Society, do it with a saving of his alle-
giance to the Universal Sovereign. We maintain therefore that in

572. See Everson v. Bd. of Educ., 330 U.S 1, 63-74 (1947) (Rutledge, J., dissenting)
(citations omitted) (footnotes omitted) (providing James Madison’s Remonstrance and
the Virginia Bill, reproduced herein from the dissent’s Appendix and Supplemental
Appendix).
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matters of Religion, no man’s right is abridged by the institution of
Civil Society, and that Religion is wholly exempt from its cognizance.
True it is, that no other rule exists, by which any question which may
divide a Society, can be ultimately determined, but the will of the ma-
Jority; but it is also true, that the majority may trespass on the rights
of the minority.

2. Because if religion be exempt from the authority of the Soci-
ety at large, still less can it be subject to that of the Legislative Body.
The latter are but the creatures and viceregents of the former. Their
jurisdiction is both derivative and limited: it is limited with regard to
the co-ordinate departments, more necessarily is it limited with re-
gard to the constituents. The preservation of a free government re-
quires not merely, that the metes and bounds which separate each
department of power may be invariably maintained; but more espe-
cially, that neither of them be suffered to overleap the great Barrier
which defends the rights of people. The Rulers who are guilty of such
an encroachment, exceed the commission from which they derive their
authority, and are Tyrants. The People who submit to it are governed
by laws made neither by themselves, nor by an authority derived from
them, and are slaves.

3. Because, it is proper to take alarm at the first experiment on
our liberties. We hold this prudent jealously to be the first duty of
citizens, and one of [the] noblest characteristics of the late Revolution.
The freemen of America did not wait till usurped power had strength-
ened itself by exercise, and entangled the question in precedents.
They saw all the consequences in the principle, and they avoided the
consequences by denying the principle. We revere this lesson too
much, soon to forget it. Who does not see that the same authority
which can establish Christianity, in exclusion of all other Religions,
may establish with the same ease any particular sect of Christians, in
exclusion of all other Sects? That the same authority which can force
a citizen to contribute three pence only of his property for the support
of any one establishment, may force him to conform to any other es-
tablishment in all cases whatsoever?

4. Because the bill violates that equality which ought to be the
basis of every law, and which is more indispensable, in proportion as
the validity or expediency of any law is more liable to be impeached. If
“all men are by nature equally free and independent,” all men are to
be considered as entering into Society on equal conditions; as relin-
quishing no more, and therefore retaining no less, one than another, of
their natural rights. Above all are they to be considered as retaining
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an “equal title to the free exercise of Religion according to the dictates
of conscience.” Whilst we assert for ourselves a freedom to embrace, to
profess and to observe the Religion which we believe to be of divine
origin, we cannot deny an equal freedom to those whose minds have
not yet yielded to the evidence which has convinced us. If this freedom
be abused, it is an offence against God, not against man: To God,
therefore, not to men, must an account of it be rendered. As the Bill
violates equality by subjecting some to peculiar burdens; so it violates
the same principle, by granting to others peculiar exemptions. Are the
Quakers and Menonists the only sects who think a compulsive support
of their religions unnecessary and unwarantable? Can their piety
alone be intrusted with the care of public worship? Ought their Reli-
gions to be endowed above all others, with extraordinary privileges, by
which proselytes may be enticed from all others? We think too favora-
bly of the justice and good sense of these denominations, to believe
that they either covet pre-eminencies over their fellow citizens, or that
they will be seduced by them, from the common opposition to the
measure.

5. Because the bill implies either that the Civil Magistrate is a
competent Judge of Religious truth; or that he may employ Religion as
an engine of Civil policy. The first is an arrogant pretension falsified
by the contradictory opinions of Rulers in all ages, and throughout the
world: The second an unhallowed perversion of the means of salvation.

6. Because the establishment proposed by the Bill is not requi-
site for the support of the Christian Religion. To say that it is, is a
contradiction to the Christian Religion itself; for every page of it dis-
avows a dependence on the powers of this world: it is a contradiction
to fact; for it is known that this Religion both existed and flourished,
not only without the support of human laws, but in spite of every op-
position from them; and not only during the period of miraculous aid,
but long after it had been left to its own evidence, and the ordinary
care of Providence: Nay, it is a contradiction in terms; for a Religion
not invented by human policy, must have pre-existed and been sup-
ported, before it was established by human policy. It is moreover to
weaken in those who profess this Religion a pious confidence in its
innate excellence, and the patronage of its Author; and to foster in
those who still reject it, a suspicion that its friends are too conscious of
its fallacies, to trust it to its own merits.

7. Because experience witnesseth that ecclesiastical establish-
ments, instead of maintaining the purity and efficacy of Religion, have
had a contrary operation. During almost fifteen centuries, has the le-
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gal establishment of Christianity been on trial. What have been its
fruits? More or less in all places, pride and indolence in the Clergy;
ignorance and servility in the laity; in both, superstition, bigotry and
persecution. Enquire of the Teachers of Christianity for the ages in
which it appeared in its greatest lustre; those of every sect, point to
the ages prior to its incorporation with Civil policy. Propose a restora-
tion of this primitive state in which its Teachers depended on the vol-
untary rewards of their flocks; many of them predict its downfall. On
which side ought their testimony to have greatest weight, when for or
when against their interest?

8. Because the establishment in question is not necessary for the
support of Civil Government. If it be urged as necessary for the sup-
port of Civil Government only as it is a means of supporting Religion,
and it be not necessary for the latter purpose, it cannot be necessary
for the former. If Religion be not within [the] cognizance of Civil Gov-
ernment, how can its legal establishment be said to be necessary to
Civil Government? What influence in fact have ecclesiastical estab-
lishments had on Civil Society? In some instances they have been
seen to erect a spiritual tyranny on the ruins of Civil authority; in
many instances they have been seen upholding the thrones of political
tyranny; in no instance have they been seen the guardians of the liber-
ties of the people. Rulers who wished to subvert the public liberties,
may have found an established clergy convenient auxiliaries. A just
government, instituted to secure & perpetuate it, needs them not.
Such a government will be best supported by protecting every citizen
in the enjoyment of his Religion with the same equal hand which pro-
tects his person and his property; by neither invading the equal rights
by any Sect, nor suffering any Sect to invade those of another.

9. Because the proposed establishment is a departure from that
generous policy, which, offering an asylum to the persecuted and op-
pressed of every Nation and Religion, promised a lustre to our coun-
try, and an accession to the number of its citizens. What a melancholy
mark is the Bill of sudden degeneracy? Instead of holding forth an
asylum to the persecuted, it is itself a signal of persecution. It de-
grades from the equal rank of Citizens all those whose opinions in Re-
ligion do not bend to those of the Legislative authority. Distant as it
may be, in its present form, from the Inquisition it differs from it only
in degree. The one is the first step, the other the last in the career of
intolerance. The magnanimous sufferer under this cruel scourge in
foreign Regions, must view the Bill as a Beacon on our Coast, warning
him to seek some other haven, where liberty and philanthropy in their
due extent may offer a more certain repose from his troubles.
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10. Because, it will have a like tendency to banish our Citizens.
The allurements presented by other situations are every day thinning
their number. To superadd a fresh motive to emigration, by revoking
the liberty which they now enjoy, would be the same species of folly
which has dishonoured and depopulated flourishing kingdoms.

11. Because, it will destroy that moderation and harmony which
the forbearance of our laws to intermeddle with Religion, has pro-
duced amongst its several sects. Torrents of blood have been spilt in
the old world, by vain attempts of the secular arm to extinguish Relig-
ious discord, by proscribing all difference in Religious opinions. Time
has at length revealed the true remedy. Every relaxation of narrow
and rigorous policy, wherever it has been tried, has been found to as-
suage the disease. The American Theatre has exhibited proofs, that
equal and complete liberty, if it does not wholly eradicate it, suffi-
ciently destroys its malignant influence on the health and prosperity
of the State. If with the salutary effects of this system under our own
eyes, we begin to contract the bonds of Religious freedom, we know no
name that will too severely reproach our folly. At least let warning be
taken at the first fruit of the threatened innovation. The very appear-
ance of the Bill has transformed that “Christian forbearance, love and
charity,” which of late mutually prevailed, into animosities and jeal-
ousies, which may not soon be appeased. What mischiefs may not be
dreaded should this enemy to the public quiet be armed with the force
of a law?

12. Because, the policy of the bill is adverse to the diffusion of
the light of Christianity. The first wish of those who enjoy this pre-
cious gift, ought to be that it may be imparted to the whole race of
mankind. Compare the number of those who have as yet received it
with the number still remaining under the dominion of false Religions;
and how small is the former! Does the policy of the Bill tend to lessen
the disproportion? No; it at once discourages those who are strangers
to the light of [revelation] from coming into the Region of it; and coun-
tenances, by example the nations who continue in darkness, in shut-
ting out those who might convey it to them. Instead of levelling as far
as possible, every obstacle to the victorious progress of truth, the Bill
with an ignoble and unchristian timidity would circumscribe it, with a
wall of defence, against the encroachments of error.

13. Because attempts to enforce by legal sanctions, acts obnox-
ious to so great a proportion of Citizens, tend to enervate the laws in
general, and to slacken the bands of Society. If it be difficult to exe-
cute any law which is not generally deemed necessary or salutary,
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what must be the case where it is deemed invalid and dangerous? and
what may be the effect of so striking an example of impotency in the
Government, on its general authority?

14. Because a measure of such singular magnitude and delicacy
ought not to be imposed, without the clearest evidence that it is called
for by ‘a majority of citizens: and no satisfactory method is yet pro-
posed by which the voice of the majority in this case may be deter-
mined, or its influence secured. “The people of the respective counties
are indeed requested to signify their opinion respecting the adoption
of the Bill to the next Session of Assembly.” But the representation
must be made equal, before the voice either of the Representatives or
of the Counties, will be that of the people. Our hope is that neither of
the former will, after due consideration, espouse the dangerous princi-
ple of the Bill. Should the event disappoint us, it will still leave us in
full confidence, that a fair appeal to the latter will reverse the sen-
tence against our liberties.

15. Because, finally, “the equal right of every citizen to the free
exercise of his Religion according to the dictates of conscience” is held
by the same tenure with all our other rights. If we recur to its origin,
it is equally the gift of nature; if we weigh its importance, it cannot be
less dear to us; if we consult the Declaration of those rights which
pertain to the good people of Virginia, as the “basis and foundation of
Government,” it is enumerated with equal solemnity, or rather stud-
ied emphasis. Either then, we must say, that the will of the Legisla-
ture is the only measure of their authority; and that in the plentitude
of this authority, they may sweep away all our fundamental rights; or,
that they are bound to leave this particular right untouched and sa-
cred: Either we must say, that they may controul the freedom of the
press, may abolish the trial by jury, may swallow up the Executive
and Judiciary Powers of the State; nay that they may despoil us of our
very right of suffrage, and erect themselves into an independent and
hereditary assembly: or we must say, that they have no authority to
enact into law the Bill under consideration. We the subscribers say,
that the General Assembly of this Commonwealth have no such au-
thority: And that no effort may be omitted on our part against so dan-
gerous an usurpation, we oppose to it, this remonstrance; earnestly
praying, as we are in duty bound, that the Supreme Lawgiver of the
Universe, by illuminating those to whom it is addressed, may on the
one hand, turn their councils from every act which would affront his
holy prerogative, or violate the trust committed to them: And on the
other, guide them into every measure which may be worthy of his
[blessing, may re]dound to their own praise, and may establish more
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firmly the liberties, the prosperity, and the Happiness of the
Commonwealth.

%k %k

A BILL ESTABLISHING A PROVISION FOR TEACHERS OF
THE CHRISTIAN RELIGION.

Whereas the general diffusion of Christian knowledge hath a nat-
ural tendency to correct the morals of men, restrain their vices, and
preserve the peace of society; which cannot be effected without a com-
petent provision for learned teachers, who may be thereby enabled to
devote their time and attention to the duty of instructing such citi-
zens, as from their circumstances and want of education, cannot oth-
erwise attain such knowledge; and it is judged that such provision
may be made by the Legislature, without counteracting the liberal
principle heretofore adopted and intended to be preserved by abolish-
ing all distinctions of pre-eminence amongst the different societies or
communities of Christians;

Be it therefore enacted by the General Assembly, that for the sup-
port of Christian teachers, per centum on the amount, or in the pound
on the sum payable for tax on the property within this Common-
wealth, is hereby assessed, and shall be paid by every person chargea-
ble with the said tax at the time the same shall become due; and the
Sheriffs of the several Counties shall have power to levy and collect
the same in the same manner and under the like restrictions and limi-
tations, as are or may be prescribed by the laws for raising the Reve-
nues of this State.

And be it enacted, That for every sum so paid, the Sheriff or Col-
lector shall give a receipt, expressing therein to what society of Chris-
tians the person from whom he may receive the same shall direct the
money to be paid, keeping a distinct account thereof in his books. The
Sheriff of every County, shall, on or before the day of in every year,
return to the Court, upon oath, two alphabetical lists of the payments
to him made, distinguishing in columns opposite to the names of the
persons who shall have paid the same, the society to which the money
so paid was by them appropriated; and one column for the names
where no appropriation shall be made. One of which lists, after being
recorded in a book to be kept for that purpose, shall be filed by the
Clerk in his office; the other shall be the Sheriff be fixed up in the
Court-house, there to remain for the inspection of all concerned. And
the Sheriff, after deducting five per centum for the collection, shall
forthwith pay to such person or persons as shall be appointed to re-
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ceive the same by the Vestry, Elders, or Directors, however, denomi-
nated of each such society, the sum so stated to be due to that society;
or in default thereof, upon the motion of such person or persons to the
next or any succeeding Court, execution shall be awarded for the same
against the Sheriff and his security, his and their executors or admin-
istrators; provided that ten days previous notice be given of such mo-
tion. An'upon every such execution, the Officer serving the same shall
proceed to immediate sale of the estate taken, and shall not accept of
security for payment at the end of three months, nor to have the goods
forthcoming at the day of sale; for his better direction wherein, the
Clerk shall endorse upon every such execution that no security of any
kind shall be taken.

And be it further enacted, That the money to be raised by virtue of
this Act, shall be by the Vestries, Elders, or Directors of each religious
society, appropriated to a provision for a Minister or Teacher of the
Gospel of their denomination, or the providing place of divine worship,
and to none other use whatsoever; except in the denominations of
Quakers and Menonists, who may receive what is collected from their
members, and place it in their general fund, to be disposed of in a
manner which they shall think best calculated to promote their partic-
ular mode of worship.

. N N . .

And be it enacted, That all sums which' at the time of payment to
the Sheriff or Collector may not be appropriated by the person paying
the same, shall be accounted for with the Court in manner as. by this
Act is directed; and after deducting for his collection, the Sheriff shall
pay the amount thereof (upon account certified by the Court to the
Auditors of Public Accounts, and by them to the Treasurer) into the
public Treasury, to be disposed of under the direction of the General
Assembly, for the encouragement of seminaries of learning within the
Counties whence such sums shall arise, and to no other use or purpose
whatsoever.
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