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Dear Reader, 

 

The Creighton International and Comparative Law Journal 

(CICLJ) is pleased to bring you Volume 15, Issue 2, the CICLJ’s 

largest issue to date, which features a diverse range of topics 

related to human rights in international and comparative law. 

This edition includes three articles from legal scholars. The first 

is an analysis of the continued barriers to access to abortion in 

post-repeal Ireland. The second is a discussion about the novel 

challenges cyber conflict poses to humanitarian law and armed 

conflict. Third, there is a comparison between the United States’ 

abortion laws and selected jurisdictions. Lastly, this issue 

features three student notes that analyze exclusion in sports, 

homelessness, and the restricted rights of women in Afghanistan, 

respectively.  

 

As international tensions continue to make headlines and legal 

frameworks and cultures collide, the pursuit of knowledge and 

understanding becomes ever more critical. The Journal aims to 

serve as a platform for presenting these pertinent worldwide 

issues and questions. We hope our readers find these articles 

interesting and educational.  

 

Finally, I would like to express my gratitude to the Board of 

Editors, the General Staff, the authors, and Professor Michael 

Kelly, our faculty advisor. The Journal’s growth and continued 

success would not be possible without the hard work of the Board 

of Editors and General Staff. I want to thank each of them for 

their efforts in contributing to the CICLJ’s largest issue to date.  

 

Sincerely, 

Elsa Abrahamson  

Editor-in-Chief, 2024-2025  
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REMAINING BARRIERS TO ABORTION ACCESS IN 

POST-REPEAL IRELAND 

 

Ashlynn M. Kendzior* 
 

Abstract 

In 2018, Ireland held a national referendum in which the 
public voted to repeal the Eighth Amendment to the Irish 

Constitution, paving the way for the liberalization of abortion 

laws in the country. Ireland’s Health (Regulation of Termination 

of Pregnancy) Act 2018 (“Act”) entered into force on January 1, 

2019, making abortion widely available for the first time since the 

country gained its independence. While the introduction and 

implementation of the Act were rightfully celebrated and 
transformed access to abortion care, the Act nonetheless falls short 

not only of Ireland’s international human rights obligations but of 

community needs. 
This Article reviews three key remaining barriers to 

abortion care existing in the Act and implementation thereof: the 

imposition of a mandatory three-day waiting period, ongoing 

criminalization of abortion, and unworkable standards for cases 
of fatal fetal anomalies. These barriers result in the delay or 

denial of care in Ireland, causing patients to continue to travel to 

other jurisdictions to seek abortion care. This Article reviews the 

state’s international human rights obligations with respect to these 

three barriers and details the ways these barriers impact patients’ 

access to care in Ireland. Ireland must address these barriers to 

ensure meaningful access to abortion as envisioned by the repeal of 

the Eighth Amendment, as well as to comply with its obligations 

under international human rights law. 

I. INTRODUCTION ............................................................................. 3 

II. THE HEALTH (REGULATION OF TERMINATION OF PREGNANCY) 

ACT 2018 ................................................................................... 10 

A. SECTION 23: CRIMINALIZATION ........................................ 10 

B. SECTION 12: EARLY PREGNANCY ..................................... 11 

C. SECTION 9: RISK TO LIFE OR HEALTH ............................. 11 

 
* Former Clinical Teaching Fellow and Supervising Attorney with the Human Rights 

Institute at Georgetown Law. Thanks to Catherine Cooper, Shweta Kumar, Michelle Liu, 

and Jill Morrison for their valuable insights. Thank you to Joey and Binx for their endless 

love and encouragement. For my loved ones in Ireland; grá mo chroí sibh. 
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I. INTRODUCTION 

In October 2012, an excited parent-to-be went to the 

hospital with back pain.1 Within eight days, she lost the 

pregnancy and her own life.2 Savita Halappanavar went to 

University Hospital Galway when she was seventeen weeks 

pregnant with her first child.3 After initially being discharged, 

she “returned a couple of hours later because she was in severe 

pain.”4 Savita and her husband were then informed that she was 

miscarrying.5 The couple requested an emergency abortion, which 

the hospital denied.6 A midwife later admitted to telling the 

couple that they could not perform an abortion “because ‘Ireland 

was a Catholic country.’”7 At an inquest following Savita’s death, 

the midwife stated that the fetus still had a heartbeat at the time 

she made this comment, and that she meant “to explain the 

position in Ireland on abortion to somebody not from the island.”8 

Savita was Indian.9 Savita became more ill, but again the 

hospital refused to perform an abortion.10 Three days after she 

first presented to the hospital, her condition had deteriorated 

such that providers agreed that an abortion was necessary, 

regardless of the presence of a fetal heartbeat.11 After this 

 
1 Kitty Holland & Paul Cullen, Woman ‘Denied a Termination’ Dies in Hospital, 

THE IRISH TIMES (Nov. 14, 2012), https://www.irishtimes.com/news/woman-denied-a-

termination-dies-in-hospital-1.551412. 
2 Henry McDonald, Abortion Refusal Death: Hindu Woman Told Ireland ‘Is a 

Catholic Country,’ THE GUARDIAN (Apr. 8, 2013), 

https://www.theguardian.com/world/2013/apr/08/abortion-refusal-death-ireland-hindu-

woman. 
3 Id. 
4 Id. 
5 Id. 
6 Id. 
7 Shane Harrison, How Savita Halappanavar’s Death Called Attention to Irish 

Abortion Law, BBC NEWS (Apr. 19, 2013), https://www.bbc.com/news/world-europe-

22204377. 
8 Id. 
9 Id. 
10 On This Day: Savita Halappanavar Dies After Being Denied an Abortion in 

Galway, IRISHCENTRAL (Oct. 28, 2022), https://www.irishcentral.com/news/savita-

halappanavar. 
11 HEALTH SERV. EXEC. (IR.), Investigation of Incident 50278 From Time of 

Patient’s Self Referral to Hospital on the 21st of October 2012 to the Patient’s Death on the 

28th of October, 2012, 23, 78 (2013), 
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determination, an ultrasound “showed that the fetal heartbeat 

had stopped.”12 According to hospital notes, approximately fifteen 

minutes later, Savita “was transferred to the operating theatre to 

facilitate insertion of a central venous monitoring line and to 

continue resuscitation. While there the patient [Savita] suffered a 

miscarriage with the spontaneous delivery of the fetus and 

placenta.”13 Savita herself continued to receive treatment,14 but 

she tragically passed on October 28, 2012.15 “The cause of her 

death was listed as septic shock, E. coli in her bloodstream and a 

miscarriage at 17 weeks.”16 
Savita’s tragic death was the result of decades of restrictive 

abortion laws in the Republic of Ireland. In fact, the law in place 

at the time of Savita’s death predated Ireland’s independence. 

The Offences Against the Person Act 1861 governed Irish access 

to abortion when it was a British colony;17 Sections 58 and 59 of 

the Offences Against the Person Act made it illegal to procure an 

abortion or supply materials to anyone seeking to procure an 

abortion.18 These provisions then became part of Irish law when 

Ireland gained its independence in 1922,19 and the vestige of 

 
https://www.hse.ie/eng/services/news/nimtreport50278.pdf [hereinafter HEALTH SERV. 

EXEC. (IR.), Investigation of Incident 50278].  
12 Id. 
13 Id. at 45. 
14 Id. at 46-53 (detailing the care she received until the time of her death). 
15 On This Day: Savita Halappanavar Dies After Being Denied an Abortion in 

Galway, supra note 10. 
16 Savita Halappanavar’s Parents Hail Irish Abortion Vote, BBC News (May 28, 

2018), https://www.bbc.com/news/world-europe-44274313.  
17 Timeline: The History of Abortion in Ireland, THE JOURNAL (Dec. 30, 2018, 9:00 

PM), https://www.thejournal.ie/abortion-in-ireland-4382738-Dec2018/. See also Offences 

Against the Person Act 1861, 24 & 25 Vict., c. 100, §§ 58-59 (Eng.). Ireland was a colony 

for more than 700 years, gaining its independence in 1922. Jane Ohlmeyer, Ireland Has Yet 

to Come to Terms With Its Imperial Past, THE IRISH TIMES (Dec. 29, 2020, 1:18 AM), 

https://www.irishtimes.com/opinion/ireland-has-yet-to-come-to-terms-with-its-imperial-

past-

1.4444146#:~:text=We%20lived%20as%20part%20of,the%20foundation%20of%20moder

n%20state. 
18 See Offences Against the Person Act 1861, 24 & 25 Vict., c.100, §§ 58-59 (Eng.). 
19 Gretchen E. Ely, What Ireland’s History with Abortion Might Teach Us About a 

Post-Roe America, PBS NEWS (May 18, 2022, 5:16 PM), 

https://www.pbs.org/newshour/health/what-irelands-history-with-abortion-might-teach-us-

about-a-post-roe-america (noting that the restrictive Offences against the Person Act, 1861, 

became a part of Irish law upon its independence from the UK in 1922). 
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British colonialism remained good law in Ireland until 2013.20 In 

2013, in response to Savita’s tragic death,21 the law was replaced 

with the Protection of Life During Pregnancy Act 2013, which 

made abortion legal in cases of “real and substantial risk of loss of 

the women’s life from a physical illness”; “an immediate risk of 

loss of the woman’s life from a physical illness” in emergency 

scenarios; and when “there is a real and substantial risk of loss of 

the woman’s life by way of suicide.”22  
Another major legal provision that contributed to the legal 

landscape surrounding abortion access in Ireland (or lack thereof) 

was the Eighth Amendment of the Irish Constitution. Article 

40.3.3, also known as the Eighth Amendment,23 passed by a 

national referendum in 1983.24 The Eighth Amendment revised 

the Irish Constitution to provide that “[t]he State acknowledges 

the right to life of the unborn and, with due regard to the equal 

right to life of the mother, guarantees in its laws to respect, and, 

as far as practicable, by its laws to defend and vindicate that 

right.”25 In 1992, the Supreme Court of Ireland found that 

abortion was consistent with the provisions of the Eighth 

Amendment only to save the life of the pregnant person; this did 

 
20 Protection of Life During Pregnancy Act 2013 § 5 (Act. No. 35/2013) (Ir.), 

https://www.irishstatutebook.ie/eli/2013/act/35/enacted/en/print (repealing Sections 58 and 

59 of the Offences Against the Person Act, 1861). 
21 See Veronica O’Keane, Ireland’s Abortion Law Turns Healthcare into Obstacle 

Course, AMNESTY INT’L (Jan. 18, 2016), 

https://www.amnesty.org/en/latest/campaigns/2016/01/irelands-abortion-law-turns-

healthcare-into-obstacle-course/; Sara Burke, The Protection of Life During Pregnancy Act, 

2013 (Jan. 15, 2014), https://eurohealthobservatory.who.int/monitors/health-systems-

monitor/updates/hspm/ireland-2009/the-protection-of-life-during-pregnancy-act-2013.  
22 Protection of Life During Pregnancy Act 2013, §§ 7-9, Act. No. 35/2013 (Ir.), 

https://www.irishstatutebook.ie/eli/2013/act/35/enacted/en/print. 
23 Anna Carnagie & Rachel Roth, From the Grassroots to the Oireachtas: Abortion 

Law Reform in the Republic of Ireland, 21 HEALTH & HUM. RTS. J. 109, 119 n. 1 (2019) 

(noting that “Article 40.3.3 of the Irish Constitution is typically referred to as the Eighth 

Amendment”). 
24 Ciara Nugent, Ireland May Be About to Repeal One of Europe’s Strictest Abortion 

Laws. This Is the History Behind the Referendum, TIME (May 23, 2018, 2:25 PM), 

https://time.com/5286910/ireland-abortion-laws-history/. 
25 See Eighth Amendment of the Constitution Act, 1983, (Ir.), 

https://www.irishstatutebook.ie/eli/1983/ca/8/enacted/en/print.html. 
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not extend to cases in which abortion was needed to save the 

pregnant person’s health.26  
Despite multiple admonishments from international and 

regional human rights bodies,27 nothing changed, and abortion 

remained out of reach for pregnant individuals in Ireland. 

Patients in Ireland still needed access to care though: between 

1980 and 2018, “[m]ore than 170,000 women and girls . . . 

travelled to another country for an abortion,” with most patients 

traveling to Britain.28 Far from eliminating abortion, Ireland was 

“essentially outsourcing abortion” to other jurisdictions.29 
Savita’s death became a flashpoint in Irish politics, with 

campaigns calling for the liberalization of abortion laws and the 

 
26 Attorney General v. X. and Others [1992], 1 IR 1, ¶ 37 (Ir.) (“[T]he proper test to 

be applied is that if it is established as a matter of probability that there is a real and 

substantial risk to the life, as distinct from the health, of the mother, which can only be 

avoided by the termination of her pregnancy, such termination is permissible”). Savita 

developed sepsis after requesting the abortion, which may explain why she did not receive 

an abortion under this interpretation of the Irish Constitution. Paul Cullen, Timeline: Savita 

Halappanavar’s Last Days (Apr. 12, 2013), 

https://www.irishtimes.com/news/health/timeline-savita-halappanavar-s-last-days-

1.1357554 (noting that she first requested an abortion on October 23 and was diagnosed 

with sepsis the next day). According to the report following the inquest into her death, after 

Savita developed sepsis, providers did later indicate that an abortion was necessary, even if 

the fetal heartbeat was still present. HEALTH SERV. EXEC. (IR.), Investigation of Incident 

50278, supra note 11, at 78. After this determination, an ultrasound “showed that the fetal 

heartbeat had stopped.” Id. 
27 See, e.g., HUMAN RIGHTS COMM., Views Adopted by the Committee Under 

Article 5(4) of the Optional Protocol, Concerning Communication No. 2425/2014, Whelan 

v. Ireland, U.N. Doc. CCPR/C/229/D/2425/2014 (July 11, 2017) [hereinafter Whelan v. 

Ireland]; HUMAN RIGHTS COMM., Views Adopted by the Committee Under Article 5(4) of 

the Optional Protocol, Concerning Communication No. 2324/2013, Mellet v. Ireland, U.N. 

Doc. CCPR/C/116/D/2324/2013 (June 9, 2016) [hereinafter Mellet v. Ireland]; A, B and C 

v. Ireland, App. No. 25579/05 (Dec. 16, 2010), https://hudoc.echr.coe.int/fre?i=001-

102332 [hereinafter A, B and C v. Ireland]. 
28 Q&A: Here’s How Many Women and Girls Travel to the UK for Abortions, THE 

JOURNAL (May 7, 2018, 12:06 AM), https://www.thejournal.ie/how-many-irish-travel-to-

uk-for-abortions-3986043-May2018. See also Sarah Bardon, Fact Check: Have More Than 

170,000 Irish Women Travelled Abroad for an Abortion?, THE IRISH TIMES (May 2, 2018), 

https://www.irishtimes.com/news/politics/fact-check-have-more-than-170-000-irish-

women-travelled-abroad-for-an-abortion-1.3481581 (internal citations omitted). 
29 Margaret Talbot, Ireland Vote on Abortion is a Referendum on the Nation’s 

Future, THE NEW YORKER (May 24, 2018), https://www.newyorker.com/news/daily-

comment/irelands-vote-on-abortion-is-a-referendum-on-the-nations-future. 
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repeal of the Eighth Amendment.30 Combined with several high-

profile international and regional human rights cases on abortion 

in the country,31 Savita’s death galvanized the abortion rights 

movement.32  
In March 2018, Ireland scheduled a national referendum in 

which citizens would vote on whether to repeal the Eighth 

Amendment to the Irish Constitution and add a new amendment 

paving the way for broader legalization and regulation of 

abortion.33 Savita’s name and likeness featured heavily in 

campaign materials.34  
The Irish electorate voted overwhelmingly to repeal the 

Eighth Amendment.35 More than 700,000 voters cast their ballots, 

“the highest turnout for a ballot on social issues,” with 66.4% of 

ballots cast in favor of the initiative.36 The subsequent 36th 

Amendment to the Irish Constitution revised Article 40.3.3 to 

 
30 See, e.g., Kitty Holland, How the Death of Savita Halappanvar Revolutionised 

Ireland, THE IRISH TIMES (May 28, 2019, 2:26 AM), 

https://www.irishtimes.com/news/social-affairs/how-the-death-of-savita-halappanavar-

revolutionised-ireland-1.3510387; Megan Specia, How Savita Halappanvar’s Death 

Spurred Ireland’s Abortion Rights Campaign, N.Y. TIMES (May 27, 2018), 

https://www.nytimes.com/2018/05/27/world/europe/savita-halappanavar-ireland-

abortion.html; Harriet Sherwood, ‘Remember Savita’: Father’s Plea for Voters to End 

Ireland’s Abortion Ban, THE GUARDIAN (May 23, 2018, 2:35 PM), 

https://www.theguardian.com/world/2018/may/23/ireland-abortion-referendum-savita-

father-galway; Carnagie & Roth, supra note 23, at 111-12. 
31 See Whelan v. Ireland, supra note 27; Mellet v. Ireland, supra note 27; A, B and C 

v Ireland, supra note 27. 
32 See, e.g., Holland, supra note 30; Specia, supra note 30; Carnagie & Roth, supra 

note 23, at 111-12. 
33 Henry McDonald et al., Ireland Votes by Landslide to Legalise Abortion, THE 

GUARDIAN (May 26, 2018, 1:16 PM), 

https://www.theguardian.com/world/2018/may/26/ireland-votes-by-landslide-to-legalise-

abortion; Ireland’s Abortion Referendum to be Held on 25 May, BBC NEWS (Mar. 28, 

2018), https://www.bbc.com/news/world-europe-43569193. 
34 See, e.g., DUBLIN CITY COUNCIL, Photographs of Savita Halappanavar Memorial 

Published (Mar. 13, 2023), https://www.dublincity.ie/library/blog/photographs-savita-

halappanavar-memorial-published; Jesse Jones, Why I’m Voting ‘Yes’ to Repeal the 8th in 

Ireland’s Abortion Referendum, FRIEZE (May 24, 2018), 

https://www.frieze.com/article/why-im-voting-yes-repeal-8th-irelands-abortion-

referendum; Harriet Sherwood, ‘Remember Savita’: Father’s Plea for Voters to End 

Ireland’s Abortion Ban, THE GUARDIAN (May 23, 2018, 2:35 PM), 

https://www.theguardian.com/world/2018/may/23/ireland-abortion-referendum-savita-

father-galway. 
35 McDonald et al., supra note 33. 
36 Id. 
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state “[p]rovision[s] may be made by law for the regulation of 

termination of pregnancy.”37 Savita’s parent celebrated the 

results, saying, “Her soul will rest in peace now.”38 
Today, abortion access in Ireland is governed by the Health 

(Regulation of Termination of Pregnancy) Act 2018 (“Act”).39 In 

addition to repealing the Protection of Life During Pregnancy Act 

2013,40 the Act legalized abortion up to twelve weeks for any 

reason,41 as well as beyond twelve weeks in cases of risk to the 

life or health of the pregnant person42 (including in 

emergencies)43 and when there is a “[c]ondition likely to lead to 

[the] death of [the] foetus.”44 
Despite the transformative nature of the legislation, today, 

more than seven years after the Repeal vote, abortion remains 

inaccessible for many in Ireland. New reports issued by 

government entities and advocacy organizations alike highlight 

the immense challenges faced by patients trying to seek abortion 

care.45 Furthermore, while an improvement on the previous 

legislation, the Act fails to comply with the state’s international 

human rights obligations. Ireland is a state party to a number of 

international human rights treaties which contain specific 

obligations with respect to providing access to abortion care, such 

as the International Covenant on Civil and Political Rights 

 
37 Thirty-Sixth Amendment of the Constitution Act 2018 (Ir.), 

https://www.irishstatutebook.ie/eli/2018/ca/36/enacted/en/html.  
38 Savita Halappanavar’s Parents Hail Irish Abortion Vote, supra note 16. 
39 Health (Regulation of Termination of Pregnancy) Act 2018 (Act No. 31/2018) 

(Ir.), https://www.irishstatutebook.ie/eli/2018/act/31 [hereinafter Health (Regulation of 

Termination of Pregnancy) Act 2018]. 
40 Id. 5(e). See also id. § 2 (noting that “Act of 2013” refers to the Protection of Life 

During Pregnancy Act 2013). 
41 Id. § 12(1). 
42 Id. § 9(1). 
43 Id. § 10(1). 
44 Id. § 11. 
45 See MARIE O’SHEA, THE INDEPENDENT REVIEW OF THE OPERATION OF THE 

HEALTH (REGULATION OF TERMINATION OF PREGNANCY) ACT 2018, 5 (2023) (showing 

that the report is dated February 28, 2023); DEIRDRE NIAMH DUFFY ET AL., SERVICE 

PROVIDER PERSPECTIVES AND EXPERIENCES OF THE HEALTH [REGULATION OF 

TERMINATION OF PREGNANCY] ACT 2018 (2023); ABORTION RIGHTS CAMPAIGN & 

LORRAINE GRIMES, TOO MANY BARRIERS: EXPERIENCES OF ABORTION IN IRELAND AFTER 

REPEAL 64-67 (2021). 



2025] 
REMAINING BARRIERS TO ABORTION 

ACCESS IN POST-REPEAL IRELAND 
9 

 

 

(“ICCPR”),46 International Covenant on Economic, Social and 

Cultural Rights (“ICESCR”),47 and the Convention on the 

Elimination of All Forms of Discrimination against Women 

(“CEDAW”).48 Despite significant progress following the repeal of 

the Eighth Amendment and implementation of the Act, Irish law 

still violates the state’s international human rights obligations to 

provide access to abortion care. 

 
46 See International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 

U.N.T.S. 171 (ratified by Ireland Dec. 8, 1989) [hereinafter ICCPR]; HUMAN RIGHTS 

COMM., General Comment No. 36 on Article 6 of the International Covenant on Civil and 

Political Rights, on the Right to Life, ¶ 8, U.N. Doc. CCPR/C/GC/36 (2019) [hereinafter 

HRC General Comment No. 36]; Whelan v. Ireland, supra note 27, (noting that Ireland 

“should amend its law on voluntary termination of pregnancy, including, if necessary, its 

Constitution, to ensure compliance with the [ICCPR], including with respect to ensuring 

effective, timely and accessible procedures for pregnancy termination in Ireland.”); Mellet 

v. Ireland, supra note 27, ¶ 9 (noting that Ireland “should amend its law on voluntary 

termination of pregnancy, including if necessary its Constitution, to ensure compliance 

with the [ICCPR], including ensuring effective, timely and accessible procedures for 

termination of pregnancy in Ireland.”). 
47 International Covenant on Economic, Social and Cultural Rights, art. 12, Dec. 16, 

1966, 993 U.N.T.S. 3 (ratified by Ireland Dec. 8, 1989) [hereinafter ICESCR]; COMM. ON 

ECON., SOC. AND CULTURAL RIGHTS, General Comment No. 22 (2016) on the Right to 

Sexual and Reproductive Health (Art. 12 of the International Covenant on Economic, 

Social and Cultural Rights), ¶¶ 10, 13, 18, 28, 34, 39-41, 57, U.N. Doc. E/C.12/GC/22 

(2016) https://digitallibrary.un.org/record/832961?ln=en&v=pdf [hereinafter CESCR 

Committee General Comment No. 22]. 
48 Convention on the Elimination of All Forms of Discrimination against Women, 

Dec. 18, 1979, 1249 U.N.T.S. 13 (acceded to by Ireland Dec. 23, 1985) [hereinafter 

CEDAW]; COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, General 

Recommendation No. 35 on Gender-Based Violence Against Women, Updating General 

Recommendation No. 19, ¶ 29(c)(i), U.N. Doc. CEDAW/C/GC/35 (2017) [hereinafter 

CEDAW Committee General Rec. 35] (recommending the repeal of “[p]rovisions that 

allow, tolerate or condone forms of gender-based violence against women, including . . . 

provisions that criminalize abortion” (internal citation omitted)); COMM. ON THE 

ELIMINATION OF DISCRIMINATION AGAINST WOMEN, General Recommendation No. 24 on 

Article 12 of the Convention (Women and Health), ¶¶, 11, 31(c), U.N. Doc 

CEDAW/C/GC/24 (1999) [hereinafter CEDAW Committee General Rec. 24]. See generally 

COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, Inquiry Concerning 

the United Kingdom of Great Britain and Northern Ireland Under Article 8 of the Optional 

Protocol to the Convention on the Elimination of All Forms of Discrimination against 

Women, U.N. Doc. CEDAW/C/OP.8/GBR/1 (Mar. 6, 2018) [hereinafter CEDAW Northern 

Ireland Report]; COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, 

Views of the Committee on the Elimination of Discrimination against Women Under Article 

7, Paragraph 3, of the Optional Protocol to the Convention on the Elimination of All 

Forms of Discrimination Against Women, Communication No. 22/2009, LC v. Peru, U.N. 

Doc. CEDAW/C/50/D/22/2009 (Nov. 25, 2011). 
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This Article discusses three remaining barriers to abortion 

access in Ireland following the implementation of the Act, with a 

focus on barriers that correspond with Ireland’s obligations under 

international human rights law. Part II provides an overview of 

the provisions of the Health (Regulation of Termination of 

Pregnancy) Act 2018. Part III discusses the three remaining 

barriers to abortion care that violate Ireland’s international 

human rights obligations. Part III also highlights the social 

implications that the barriers have on patients, providers, and 

support people, and proposes modifications to ensure compliance 

with international human rights obligations and meaningful 

access to abortion for patients.  

This Article uses the terms “pregnant person” and “patient” 

to describe individuals capable of getting pregnant who are 

impacted by the Act. The word “women” is used to reflect the term 

as used in legislation, guidance from human rights bodies, and 

statistics and other data; it is not intended to exclude individuals 

with diverse gender identities who are capable of getting 

pregnant. The Article uses the terms “abortion” and “termination 

of pregnancy” interchangeably.  

II. THE HEALTH (REGULATION OF TERMINATION OF PREGNANCY) 

ACT 2018 

Access to abortion in Ireland is now governed by the Health 

(Regulation of Termination of Pregnancy) Act 2018.49 The Act 

entered into force on January 1, 2019.50 

A. SECTION 23: CRIMINALIZATION 

Section 23 of the Act criminalizes abortion provided outside 

of the circumstances described below.51 The Section 23 

 
49 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39. 
50 Id. §1(2) (noting that the Act enters into force “on such day or days as the Minister 

may appoint. . .”); DEP’T OF HEALTH (IR.), Review of the Operation of the Health 

(Regulation of Termination of Pregnancy) Act 2018 Appointment of Independent Chair 

(Feb. 9, 2022), https://www.gov.ie/en/press-release/e3510-review-of-the-operation-of-the-

health-regulation-of-termination-of-pregnancy-act-2018-appointment-of-independent-

chair/. 
51 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 23. 
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criminalization does “not apply to a pregnant woman in respect of 

her own pregnancy.”52  

B. SECTION 12: EARLY PREGNANCY 

Section 12 of the Act provides that abortion is legal up to 

twelve weeks for any reason, so long as a medical practitioner 

certifies that the pregnancy has not exceeded twelve weeks.53 A 

mandatory three-day waiting period is imposed between the date 

of certification and the date of the abortion.54 Additionally, 

according to the Health Service Executive,55 abortions must be 

performed in a hospital if the patient is more than nine weeks 

pregnant.56 Exceptions to the twelve-week limit exist for risks to 

the life or health of the pregnant person, including in 

emergencies, and in cases of fatal fetal anomalies, discussed 

below.57 

C. SECTION 9: RISK TO LIFE OR HEALTH 

Section 9 of the Act provides that an abortion may be 

performed before fetal viability if “there is a risk to the life, or of 

serious harm to the health, of the pregnant woman.”58 To qualify 

for an abortion under this provision, two “medical practitioners,” 

an obstetrician and “an appropriate medical practitioner,” must 

certify that the conditions are met.59 An obstetrician must 

perform the abortion, and that obstetrician must be one of the two 

 
52 Id. § 23(3). 
53 Id. §§ 12(1)-(2). 
54 Id. § 12(3). 
55 The Health Service Executive is “Ireland’s public health and social care service.” 

HEALTH SERV. EXEC. (IR.), What the HSE Does, https://about.hse.ie/our-work/what-the-

hse-does/ (last visited Nov. 14, 2024). 
56 HEALTH SERV. EXEC. (IR.), Where to Go for an Abortion, 

https://www2.hse.ie/conditions/abortion/how-to-get/where-to-go/ (last visited Nov. 19, 

2024) (“You must have an abortion in a hospital if you . . . are more than 9 weeks 

pregnant.”). 
57 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, §§ 

9-11. This Article uses the phrases “fatal fetal anomalies” and “fatal fetal abnormalities” 

interchangeably. 
58 Id. §§ 9(1)(a)-(b). It is also necessary that the risk can be mitigated by the 

abortion. See id. § 9(1)(c).  
59 Id. §§ 9(1), (2)(a)-(b). 
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medical practitioners who certified that the above conditions are 

met.60  

D. SECTION 10: RISK TO LIFE OR HEALTH IN EMERGENCY 

Under Section 10, in emergency cases, an abortion may be 

provided if “(a) there is an immediate risk to the life, or of serious 

harm to the health, of the pregnant woman, and (b) it is 

immediately necessary to carry out the termination of pregnancy 

in order to avert that risk.”61 In these cases, one medical 

practitioner must certify that the conditions have been met, and 

that same medical practitioner must perform the abortion.62 The 

certification for emergencies must occur before the abortion, if 

possible, or within three days thereafter.63 Section 10 does not 

contain a specific gestational limit for abortions to save the life or 

health of the pregnant person in cases of emergency. 

E. SECTION 11: CONDITION LIKELY TO LEAD TO DEATH OF 

FOETUS 

Section 11 of the Act provides for abortion in cases of fatal 

fetal anomalies.64 This is permitted when “there is present a 

condition affecting the foetus that is likely to lead to the death of 

the foetus either before, or within 28 days, of birth.”65 As above, 

two “medical practitioners” must certify that these conditions are 

met for a patient to seek legal abortion care.66 One of the medical 

practitioners must be an obstetrician, while “the other shall be a 

medical practitioner of a relevant specialty,” which is not 

specified in the Act.67 Section 11 does not contain a specific 

gestational limit. 
 

 
60 Id. §§ 9(4)(a)-(b). 
61 Id. § 10(1)(a)-(b). 
62 Id. § 10(1)-(2). 
63 Id. §§ 10(2)(a)-(b). 
64 Id. § 11. 
65 Id. § 11(1). 
66 Id. 
67 Id. §§ 11(2)(a)-(b). 
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F. SECTION 22: CONSCIENTIOUS OBJECTION 

Section 22 of the Act provides for the possibility of 

conscientious objections for providers in all above-described cases, 

except in emergency cases under Section 10.68 If an individual 

exercises a conscientious objection to providing abortion care, the 

Act requires that they “shall, as soon as may be, make such 

arrangements for the transfer of care of the pregnant woman 

concerned as may be necessary to enable the woman to avail of 

the termination of pregnancy concerned.”69 Medical practitioners, 

nurses, and midwives are explicitly granted the ability to exercise 

conscientious objections.70 

G. SECTION 7: REVIEW OF OPERATION OF THE ACT 

In addition to the substantive provisions above, Section 7 of 

the Act requires that the Minister for Health “carry out review of 

the operation of this Act” within three years of its 

implementation.71 
Two reports were produced pursuant to Section 7 of the 

Act.72 First, in October 2022, four experts published Service 

Provider Perspectives and Experiences of the Health [Regulation 

of Termination of Pregnancy] Act 2018 (“Service Provider 

Perspectives”), which was subsequently updated in April 2023.73 

Second, in February 2023, Marie O’Shea published The 

Independent Review of the Operation of the Health (Regulation of 

 
68 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, §§ 

22(1)-(2). 
69 Id. § 23(3). 
70 Id. § 23(1). 
71 Id. § 7 (“The Minister shall, not later than 3 years after the commencement of this 

section, carry out a review of the operation of this Act.”). 
72 DUFFY ET AL., supra note 45, (“This report was produced for the Department of 

Health under section 7 of the Health [Regulation of Termination of Pregnancy] Act 

2018.”); O’SHEA, supra note 45, at 5 (noting that “[t]his is a report of an independent 

Review commissioned by the Department of Health pursuant to the obligation in section 7 

of the Act that obligations the Minister shall, not later than three years after the 

commencement of this section, to [sic] carry out a review of the operation of the Act.” 

(emphasis in original)); see also Health (Regulation of Termination of Pregnancy) Act 

2018, supra note 39, § 7. 
73 See DUFFY ET AL., supra note 45. 
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Termination of Pregnancy) Act 2018 (“O’Shea Review”).74 Service 

Provider Perspectives and the O’Shea Review discuss the 

implementation of the Act and identify challenges that providers 

and patients have in accessing abortion care in Ireland since 

2019. 75 
According to the O’Shea Review, an estimated 17,820 

patients received abortion care in Ireland from January 1, 2019, 

through December 31, 2022.76 Unsurprisingly, Service Provider 

Perspectives found that “[t]he number of people travelling for 

termination of pregnancy at an early gestation has decreased 

significantly” since the implementation of the Act.77 Between 

1985 and 2019, thousands of patients traveled to England and 

Wales each year for abortion care, with the number of Irish 

patients traveling peaking at over 6,000 annually in the early 

2000s.78 In comparison, England and Wales reported that 375 

abortions were performed for patients from the Republic of 

Ireland in 2019,79 194 in 2020,80 206 in 2021,81 and 201 in 2022,82 

the most recent year for which data is available.83 As evidenced 

 
74 See O’SHEA, supra note 45, at 5 (showing that the report is dated February 28, 

2023).  
75 See generally DUFFY ET AL., supra note 45; O’SHEA, supra note 45. 
76 O’SHEA, supra note 45, at 6 (internal citation omitted). 
77 DUFFY ET AL., supra note 45, at 10. 
78 Id. at 39. 
79 DEP’T OF HEALTH & SOC. CARE (UK), Abortion Statistics, England and Wales: 

2019, ¶ 2.40 (updated June 2021), https://www.gov.uk/government/statistics/abortion-

statistics-for-england-and-wales-2019 [hereinafter 2019 Abortion Statistics, England and 

Wales]. 
80 DEP’T OF HEALTH & SOC. CARE (UK), Abortion Statistics, England and Wales: 

2020 (updated May 4, 2022), https://www.gov.uk/government/statistics/abortion-statistics-

for-england-and-wales-2020/abortion-statistics-england-and-wales-2020 [hereinafter 2020 

Abortion Statistics, England and Wales]. 
81 OFF. FOR HEALTH IMPROVEMENT & DISPARITIES (UK), Abortion Statistics, 

England and Wales: 2021 (updated July 26, 2024), 

https://www.gov.uk/government/statistics/abortion-statistics-for-england-and-wales-

2021/abortion-statistics-england-and-wales-2021 [hereinafter 2021 Abortion Statistics, 

England and Wales]. 
82 OFF. FOR HEALTH IMPROVEMENT & DISPARITIES (UK), Abortion Statistics, 

England and Wales: 2022 (updated Apr. 9, 2024), 

https://www.gov.uk/government/statistics/abortion-statistics-for-england-and-wales-

2022/abortion-statistics-england-and-wales-2022 [hereinafter 2022 Abortion Statistics, 

England and Wales]. 
83 See OFF. FOR HEALTH IMPROVEMENT & DISPARITIES & DEP’T OF HEALTH AND 

SOC. CARE (UK), Collection: Abortion Statistics in England and Wales, 



2025] 
REMAINING BARRIERS TO ABORTION 

ACCESS IN POST-REPEAL IRELAND 
15 

 

 

through the changing demographics of where patients from 

Ireland seek care, the Act has transformed access to abortion.  

III. REMAINING BARRIERS TO ABORTION ACCESS IMPACTING 

PATIENTS’ HUMAN RIGHTS 

Despite the progress made with the repeal of the Eighth 

Amendment and the legalization of abortion under certain 

conditions, many barriers, legal and otherwise, remain, 

preventing patients from accessing care. “Healthcare 

providers, . . . while praising the achievements in relation to 

Section 12 and early medication abortion, expressed 

dissatisfaction with the Act’s progress in implementing an 

accessible, supportive, and sustainable termination of pregnancy 

service.”84 Services Provider Perspectives identified multiple 

issues, including “[i]nconsistent access to termination of 

pregnancy services nationally,” limited access to surgical abortion 

care, and “[s]taff shortages and burnout,” among others.85 The 

researchers concluded that “[a]ccess to care is unequal” 

throughout the country.86 The O’Shea Review similarly noted 

disparities in the geographic distribution of providers and 

available hospitals,87 as well as the risk of staff burnout.88  
The barriers identified by these reports have significant 

impacts on patients seeking abortion care in Ireland. Orla 

O’Connor, Director of the National Women’s Council,89 wrote that 

the resultant “piecemeal provision of care has a disproportionate 

impact on disabled women, refugees, and those reliant on public 

transport.”90 As noted above, after implementation of the Act in 

2019, hundreds of patients left Ireland and sought care in 

 
https://www.gov.uk/government/collections/abortion-statistics-for-england-and-wales 

(including data through 2022) (updated Dec. 31, 2024). 
84 DUFFY ET AL., supra note 45, at 108. 
85 Id. at 10-11. 
86 Id. at 11. 
87 O’SHEA, supra note 45, at 6-7. 
88 Id. at 7. 
89 NATIONAL WOMEN’S COUNCIL, Our Team, 

https://www.nwci.ie/discover/about_us/our_team (last visited Nov. 14, 2024). 
90 Orla O’Connor, Why are so Many Irish Women Still Travelling to the UK for 

Abortions?, THE IRISH TIMES (June 27, 2023, 6:30 AM), 

https://www.irishtimes.com/opinion/2023/06/27/why-are-so-many-irish-women-still-

travelling-to-the-uk-for-abortions/. 
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England and Wales from 2019 to 2022.91 Additionally, Service 

Provider Perspectives found that “the number of Irish addresses 

registered at clinics in the Netherlands increased significantly in 

2021 and is now at its highest rate since the Dutch authorities 

began recording Irish service users in 2015.”92 The issue of Irish 

patients continuing to travel to other countries for abortion care 

has also been raised by treaty bodies: in its Concluding 

Observations regarding Ireland’s implementation of the ICCPR 

issued in 2023, the Human Rights Committee identified multiple 

barriers to abortion access, adding that it was “concerned by 

reports that women and girls continue to travel abroad to seek 

abortion services upon being denied or not being able to access 

abortion services in Ireland.”93 
This section analyzes three of the most challenging legal 

barriers to abortion care, all of which were raised as concerns by 

the Human Rights Committee:94 (A) the mandatory three-day 

waiting period; (B) the continued criminalization of abortion 

outside of the provisions prescribed by the Act; and (C) 

unworkable medical standards with respect to availability of 

abortion for fatal fetal anomalies. Each of these subsections 

reviews international law with respect to the barrier, as well as 

the ways in which implementation of the Act results in the delay 

or denial of abortion care in Ireland.  
It is important to acknowledge that the provision of 

abortion care in Ireland under the Act began only in 2019,95 and 

 
91 See 2022 Abortion Statistics, England and Wales, supra note 82; 2021 Abortion 

Statistics, England and Wales, supra note 81; 2020 Abortion Statistics, England and 

Wales, supra note 80; 2019 Abortion Statistics, England and Wales, supra note 79, ¶ 2.40. 

See also ABORTION RIGHTS CAMPAIGN & LORRAINE GRIMES, supra note 45, at 64-67 

(describing the experiences of patients who traveled outside of Ireland for care). 
92 DUFFY ET AL., supra note 45, at 39-40. In the Netherlands, abortion is legal up to 

24 weeks for any reason, and “[a]fter that, an abortion is only allowed in the case of serious 

medical problems.” GOV’T OF THE NETH., What is the Time Limit for Having an Abortion 

in the Netherlands?, https://www.government.nl/topics/abortion/question-and-

answer/what-is-the-time-limit-for-having-an-abortion (last visited Nov. 14, 2024). 
93 HUMAN RIGHTS COMM., Concluding Observations on the Fifth Periodic Report of 

Ireland (135th Sess. 2022), ¶ 25, U.N. Doc. CCPR/C/IRE/CO/5 (Jan. 26, 2023), 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CC

PR%2FC%2FIRL%2FCO%2F5&Lang=en [hereinafter HRC Fifth Periodic Report]. 
94 See id. 
95 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, §1(2) 

(noting that the Act enters into force “on such day or days as the Minister may appoint.”); 
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thus was impacted by the COVID-19 pandemic.96 Nonetheless, 

the three legal barriers discussed below exist independent of 

travel restrictions and other challenges to accessing medical care 

during the pandemic. Finally, while patients and providers have 

identified a number of other legal and non-legal barriers to 

abortion,97 this Article focuses on key barriers which implicate 

the state’s international human rights obligations; a discussion of 

all the legal barriers to care is outside the scope of this Article.  

A. MANDATORY THREE-DAY WAITING PERIOD 

The Act’s mandatory waiting period violates Ireland’s 

international human rights obligations and creates significant 

barriers to abortion access, which are felt most acutely by 

marginalized patients. For abortions performed before the twelve-

week gestational limit, the Act imposes a medically unnecessary98 

three-day waiting period between the date of certification and the 

date of the abortion.99 The mandatory waiting period violates 

obligations under the ICCPR, ICESCR, and CEDAW. 

1. Medically Unnecessary Waiting Periods are Inconsistent 

with Ireland’s International Human Rights Obligations 

 
DEP’T OF HEALTH (IRL.), Review of the Operation of the Health (Regulation of Termination 

of Pregnancy) Act 2018 Appointment of Independent Chair, supra note 50. 
96 See generally Alison Spillane et al., Early Abortion Care During the COVID-19 

Public Health Emergency in Ireland: Implications for Law, Policy, and Service Delivery, 

154 INT’L J. GYNECOLOGICAL OBSTETRICS 379 (2021) (describing the ways in which the 

COVID-19 pandemic impacted access to care and changes that were made in an attempt to 

improve access to services).  
97 See DUFFY ET AL., supra note 45, at 10-11; ABORTION RIGHTS CAMPAIGN & 

GRIMES, supra note 45 (noting the barriers and including patient testimonials regarding 

their experiences seeking abortion care in Ireland since implementation of the Act). 
98 The World Health Organization reviewed 33 U.S.-based studies of the impact of 

mandatory waiting periods and concluded that “[t]he evidence did not establish any 

benefits of mandatory waiting periods for women” and recommended against mandatory 

waiting periods. WORLD HEALTH ORG. & HUMAN REPRODUCTION PROGRAMME, Abortion 

Care Guideline 41-42 (2022). Although the World Health Organization reviewed U.S.-

based studies, the same principle applies to waiting periods in Ireland. See also WORLD 

HEALTH ORG., Abortion (May 17, 2024), https://www.who.int/news-room/fact-

sheets/detail/abortion (internal citations omitted) (noting the impact of medically 

unnecessary waiting periods, among other factors impacting access to care). 
99 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

12(3). 
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Mandatory waiting periods are inconsistent with Ireland’s 

obligations under the ICCPR. In its 2023 Concluding 

Observations on Ireland’s implementation of the ICCPR, the 

Human Rights Committee acknowledged the repeal of the Eighth 

Amendment and celebrated the implementation of the Act.100 It 

also, however, noted the Act’s shortcomings.101 The Human 

Rights Committee identified concerns regarding the mandatory 

waiting period.102 It explicitly recommended that Ireland 

“[r]eview provisions that could create barriers to women seeking 

safe abortions, such as those prescribing mandatory waiting 

periods . . . .”103 This direct call out and recommendation 

demonstrates that the Act’s mandatory waiting period is 

inconsistent with Ireland’s obligations under the ICCPR. 
Mandatory waiting periods are also inconsistent with 

obligations under ICESCR. Article 12(1) of ICESCR “recognize[s] 

the right of everyone to the enjoyment of the highest attainable 

standard of physical and mental health.”104 The Committee on 

Economic, Social and Cultural Rights (“CESCR Committee”), 

which oversees implementation of the treaty,105 has stated that, 

with respect to Article 12, “States parties have an obligation to 

respect, protect and fulfil the right of everyone to sexual and 

reproductive health.”106 It further stated that “[t]he obligation to 

respect also requires States to repeal, and refrain from enacting, 

law and policies that create barriers in access to sexual and 

 
100 HRC Fifth Periodic Report, supra note 93, ¶ 25 (“The Committee is concerned by 

provisions [of the Act] that subject women to a mandatory three-day waiting period prior to 

termination of pregnancy.”). 
101 See id. 
102 Id. (“The Committee is concerned by provisions [of the Act] that subject women 

to a mandatory three-day waiting period prior to termination of pregnancy.”). 
103 Id. ¶ 26(b) (emphasis added). 
104 ICESCR, supra note 47, art. 12(1). 
105 See ECON. & SOC. COUNCIL RES. 1985/17, U.N. ESCOR, 1985 Sess., Supp. No. 1, 

at 15, U.N. Doc. E/1985/85 (May 28, 1985); see also UNITED NATIONS, Introduction to the 

Committee: Committee on Economic, Social and Cultural Rights, 

https://www.ohchr.org/en/treaty-bodies/cescr/introduction-committee (last visited Nov. 14, 

2024) (noting that the Committee on Economic, Social and Cultural Rights was delegated 

the work of the ECOSOC through ECOSOC Res. 1985/17. ECOSOC had authority from 

ICESCR itself. See ICESCR, supra note 47, Part IV). 
106 CESCR Committee General Comment No. 22, supra note 47, ¶ 39. 
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reproductive health services” which includes “mandatory waiting 

periods for . . . access to abortion services.”107  
Likewise, the Committee on the Elimination of 

Discrimination against Women (“CEDAW Committee”) has 

provided guidance regarding the imposition of mandatory waiting 

periods for access to abortion care. In its General 

Recommendation 34 on the rights of rural women, the CEDAW 

Committee recommended “[t]hat laws and regulations that place 

obstacles to rural women’s access to health care, including to 

sexual and reproductive health services, are repealed, in 

particular laws that criminalize or require waiting periods . . . for 

abortion.”108 The CEDAW Committee has also broadly 

commented on the negative impact of mandatory waiting periods. 

For example, in its 2013 Concluding Observations regarding 

Hungary’s implementation of the treaty, the CEDAW Committee 

specifically identified the country’s “three-day medically 

unnecessary waiting period” as a concern impacting abortion 

access.109 The CEDAW Committee recommended that Hungary 

“[e]nsure access to safe abortion without subjecting women to 

mandatory counselling and a medically unnecessary waiting 

period as recommended by the World Health Organization” 

(“WHO”).110 The WHO’s Abortion Care Guideline explicitly 

“[r]ecommend[s] against mandatory waiting periods for abortion,” 

explaining that 

[M]andatory waiting periods increase the cost of 

abortion and they may make abortion unattainable, 

resulting in the continuation of pregnancy against 

the wishes of the abortion seeker, especially among 

women with fewer resources, adolescents, younger 

 
107 Id. ¶ 41. 
108 COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, General 

Recommendation No. 34 (2016) on the Rights of Rural Women, ¶ 39(c), U.N. Doc. 

CEDAW/C/GC/34 (2016) [hereinafter CEDAW Committee General Rec. 34]. 
109 COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, Concluding 

Observations on the Combined Seventh and Eighth Periodic Reports of Hungary (54th 

Sess. 2013), ¶ 30, U.N. Doc. CEDAW/C/HUN/CO/7-8 (Mar. 26, 2013), 

https://docs.un.org/CEDAW/C/HUN/CO/7-8. 
110 Id. ¶ 31(c). 
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women, those from racial or ethnic minorities and 

those who need to travel further for an abortion.111 

In its subsequent Concluding Observations regarding Hungary, 

issued in 2023, the CEDAW Committee noted that it “remaine[d] 

concerned” about the mandatory waiting period.112 

The CEDAW Committee last issued Concluding 

Observations on Ireland’s compliance with treaty requirements in 

2017, before the repeal of the Eighth Amendment and 

implementation of the Act.113 As a result, the CEDAW Committee 

has not opined on Ireland’s mandatory three-day waiting period 

in the Act.  
In sum, this mandatory waiting period is inconsistent with 

Ireland’s international human rights obligations, which prohibit 

medically unnecessary state-imposed waiting periods for access to 

abortion care. 

2. Impact of Medically Unnecessary Waiting Periods  

In addition to violating Ireland’s international human 

rights obligations, the mandatory three-day waiting period has 

negative impacts on patient care and experiences. As well as 

being medically unnecessary, the waiting period has three key 

negative consequences: it treats patients as though they are not 

autonomous decision makers, causes patients to “time out” of care 

in Ireland, and presents additional challenges for marginalized 

 
111 WORLD HEALTH ORG. & HUMAN REPRODUCTION PROGRAMME, supra note 98, at 

41-42 (emphasis in original). 
112 COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, Concluding 

Observations on the Ninth Periodic Report of Hungary (84th Sess. 2023), ¶ 35(a), U.N. 

Doc. CEDAW/C/HUN/CO/9, https://docs.un.org/en/CEDAW/C/HUN/CO/9. 
113 See COMM. ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, 

Concluding Observations on the Combined Sixth and Seventh Periodic Reports of Ireland 

(66th Sess. 2017), U.N. Doc. CEDAW/C/IRLL/CO/6-7, 

https://docs.un.org/en/CEDAW/C/IRL/CO/6-7; see also UN TREATY BODY DATABASE, 

Reporting Status for Ireland, 

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Countries.aspx (last visited 

Nov. 14, 2024) (showing that the CEDAW Committee has not issued concluding 

observations regarding Ireland since 2017, although the next reporting cycle is currently 

underway). 
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communities, such as people with disabilities and those in rural 

areas, which may delay or prevent access to abortion care. 

First, the mandatory waiting period fails to treat patients 

as autonomous decision makers regarding their own healthcare, 

impacting their experience in seeking abortion care. According to 

the Health Service Executive, “[t]his delay of at least 3 days can 

give you time to decide if you want to go ahead with the 

abortion.”114 This is not the effect. One study reported that many 

patients “found it demeaning to have to wait for care, while many 

explained the negative impact it had on their mental health, 

increasing anxiety, stress and worry.”115 When asked about the 

waiting period, one of the respondents to the survey stated that 

“[i]t made me feel like I was not trusted to make my own decision 

and caused me a great deal of mental and physical distress.”116 

The medically unnecessary mandatory waiting period does not 

treat patients as autonomous decision makers, negatively 

impacting patients’ experience. 
Second, the mandatory waiting period can cause patients to 

“time out” of care, resulting in delays or denial of abortion care 

within Ireland. Patients seeking abortion care have experienced 

challenges accessing care before the twelve-week gestational 

limit, and the additional three-day waiting period sometimes 

caused patients to “time out” of care, pushing them beyond the 

twelve-week limit and making it impossible for them to seek legal 

abortion care in Ireland under Section 12 of the Act.117 The 

O’Shea Review found that this “disproportionately affects women 

who may not realise that they are pregnant until later in the first 

trimester or who may have delayed in seeking care, or who may 

have timed out due to failure of previous treatment to terminate 

the pregnancy.”118 The Abortion Rights Campaign119 found that 

 
114 HEALTH SERV. EXEC. (IR.), When You Can Have an Abortion, 

https://www2.hse.ie/conditions/abortion/how-to-get/when/ (last visited Nov. 14, 2024). 
115 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 41. 
116 Id. 
117 DUFFY ET al., supra note 45, at 56-57. See also Health (Regulation of Termination 

of Pregnancy) Act 2018, supra note 39, § 12(1) (providing for abortion care for any reason 

only until the 12th week of pregnancy). 
118 O’SHEA, supra note 45, at 13. 
119 ABORTION RIGHTS CAMPAIGN, About ARC, 

https://www.abortionrightscampaign.ie/about-arc/ (last visited Nov. 19, 2024) (“a 
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“[w]aiting times to attend the first appointment with the doctor 

ranged from one day to one week.”120 After the initial 

appointment, more than a quarter of patients had to wait longer 

than the required three-day waiting period for a second 

appointment,121 further compounding issues of delay and access. 

Additionally, because the Health Service Executive requires 

abortions performed after nine weeks’ gestation to be performed 

in a hospital setting,122 a mandatory waiting period may push 

patients from a more accessible clinical setting to a hospital 

setting, which may be farther away, more expensive, and overall, 

less accessible. The mandatory waiting period, coupled with the 

twelve-week gestational limit, therefore delays or denies patient 

access to care in Ireland. 
Third, the mandatory waiting period presents additional 

challenges for marginalized communities, impeding their access 

to abortion care. The O’Shea Review noted that, in Ireland, the 

mandatory waiting period “can be particularly problematic for 

marginalized and vulnerable service users where organizing 

multiple appointments may be challenging.”123 Similarly, the 

Abortion Working Group124 highlighted that the waiting period 

“plac[es] additional emotional, logistical, and financial stress on 

women and pregnant people, particularly those facing structural 

barriers such as disabled people.”125 In recommending against the 

imposition of mandatory waiting periods generally (not just in 

Ireland), the WHO highlights that such periods “increase the cost 

of abortion and they may make abortion unattainable, resulting 

 
grassroots all-volunteer group dedicated to achieving free, safe and legal abortion care 

everywhere on the island of Ireland, for everyone who wants or needs it.”). 
120 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 39 (emphasis in 

original). 
121 Id. 
122 HEALTH SERV. EXEC. (IR.), Where to Go for an Abortion, supra note 56 (“You 

must have an abortion in a hospital if you . . . are more than 9 weeks pregnant.”). 
123 O’SHEA, supra note 45, at 12-13. 
124 “The Abortion Working Group is a group of civil society organisations and 

healthcare providers established in early 2019 and chaired by the National Women’s 

Council of Ireland (NWC). The purpose of the Working Group is to provide a space for 

information sharing and collective advocacy for groups working to ensure safe access to 

abortion in Ireland.” ABORTION WORKING GROUP, PUBLIC CONSULTATION: REVIEW OF THE 

OPERATION OF THE HEALTH (REGULATION OF TERMINATION OF PREGNANCY) ACT 2018, 1 

(2022). 
125 Id. at 3. 
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in the continuation of pregnancy against the wishes of the 

abortion seeker.”126 As noted above, the WHO emphasizes that 

the harms caused by waiting periods and increased costs are 

particularly harmful “among women with fewer resources, 

adolescents, younger women, those from racial or ethnic 

minorities and those who need to travel further for an 

abortion.”127 Although the use of telemedicine during the COVID-

19 pandemic alleviated some of these issues,128 as of December 

2024, the Health Service Executive notes that this appointment 

“is normally done in person,”129 returning patients to the pre-

pandemic barriers. In sum, the mandatory waiting period makes 

it even more difficult for already marginalized communities to 

access abortion, and temporary provisions for telemedicine have 

not alleviated these barriers. 
The mandatory three-day waiting period imposed by the 

Act violates Ireland’s international human rights obligations and 

negatively impacts patients’ access to care. The CESCR 

Committee and the CEDAW Committee have issued guidance 

indicating that waiting periods are inconsistent with obligations 

under their respective treaties.130 The Human Rights Committee 

has also specifically commented on the imposition of waiting 

 
126 WORLD HEALTH ORG. & HUMAN REPRODUCTION PROGRAMME, supra note 98, at 

41-42. 
127 Id. at 42. 
128 O’SHEA, supra note 45, at 126 (“The introduction of telemedicine early medical 

abortion services enabled women to continue to access services during COVID-19 

restrictions. It has ameliorated barriers to access including the logistical challenges 

associated with the three-day wait. It has also reduced the inequities in access to care 

experienced by women who do not have a GP or community provider close to home and 

who would otherwise have to travel long distances.”). 
129 HEALTH SERV. EXEC. (IR.), Before Having an Abortion, 

https://www2.hse.ie/conditions/abortion/methods/before/ (last visited Dec. 2, 2024) (“You 

need to have a consultation before having an abortion. This is to make sure that having an 

abortion is the right choice for you. The pre-abortion consultation is normally done in 

person. In some cases it can be by phone or online video call.”). 
130 CESCR Committee General Comment No. 22, supra note 47, ¶ 41 (“The 

obligation to respect also requires States to repeal, and refrain from enacting, laws and 

policies that create barriers in access to sexual and reproductive health services. This 

includes . . . mandatory waiting periods for . . . access to abortion services.”); CEDAW 

Committee General Rec. 34, supra note 108, ¶ 39(c); COMM. ON THE ELIMINATION OF 

DISCRIMINATION AGAINST WOMEN, Concluding Observations on the Combined Seventh 

and Eighth Periodic Reports of Hungary, supra note 109, at ¶ 31(c). 
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periods in Ireland.131 The mandatory waiting period also 

negatively impacts patients’ experiences, can cause them to “time 

out” of care, and causes additional challenges for marginalized 

communities’ access to care in the country. To align itself with 

recommendations of healthcare providers in the country132 and 

comply with its international human rights obligations, Ireland 

should eliminate the mandatory three-day waiting period to 

ensure that abortion care is accessible to all communities. 

B. CONTINUED CRIMINALIZATION OF ABORTION  

The continued criminalization of abortion care outside of 

the circumstances provided for by the Act is inconsistent with 

Ireland’s international human rights obligations. In addition, 

criminalization creates barriers to care by producing a chilling 

effect, which impacts patients, providers, and support people. 

Criminalization also perpetuates the ongoing stigmatization of 

abortion in Ireland. 
Section 23(1) of the Act provides that “[i]t shall be an 

offence for a person, by any means whatsoever, to intentionally 

end the life of a foetus otherwise than in accordance with the 

provisions of this Act.”133 The Act further provides  

It shall be an offence for a person to prescribe, 

administer, supply or procedure any drug, 

substance, instrument, apparatus or other thing 

knowing that it is intended to be used or employed 

with intent to end the life of a foetus, or being 

reckless as to whether it is intended to be so used or 

employed, otherwise than in accordance with the 

provisions of this Act.134 

 
131 HRC Fifth Periodic Report, supra note 93, ¶ 25 (“The Committee is concerned by 

provisions [of the Act] that subject women to a mandatory three-day waiting period prior to 

termination of pregnancy.”). 
132 DUFFY ET AL., supra note 45, at 107 (recommending the elimination of the 

mandatory waiting period, among other proposed solutions to improve access to care). 
133 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

23(1). 
134 Id. § 23(2). 
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These two provisions, however, do “not apply to a pregnant 

woman in respect of her own pregnancy.”135 The Act also provides 

that it is a criminal offense “to aid, abet, counsel or procure a 

pregnant woman to intentionally end, or attempt to end, the life 

of the foetus of that pregnant woman otherwise than in 

accordance with the provisions of this Act.”136 The offenses are 

punishable by up to fourteen years’ imprisonment and/or a fine.137 

1. International Human Rights Bodies Recommend Against 

Criminalization of Abortion in All Circumstances 

Guidance from various treaty bodies indicates that this 

criminalization of abortion is incompatible with Ireland’s human 

rights obligations. In particular, the Human Rights Committee, 

CESCR Committee, and CEDAW Committee have all opined that 

the criminalization of abortion is inconsistent with human rights 

obligations under their respective treaties. 

a. Human Rights Committee 

In 2019, the Human Rights Committee issued General 

Comment 36 regarding the Article 6 right to life.138 Article 6 of 

the ICCPR recognizes “the inherent right to life.”139 This has been 

interpreted with respect to the life of the pregnant person, not to 

mean a right to life for a fetus: in General Comment 36, the 

Human Rights Committee recognizes that states may regulate 

access to abortion care, but notes that “those measures must not 

result in a violation of the right to life of a pregnant woman or 

girl, or her other rights under the [ICCPR].”140 The Human 

Rights Committee notes that “States parties must provide safe, 

legal and effective access to abortion where the life and health of 

the pregnant woman or girl is at risk, or where carrying a 

pregnancy to term would cause the pregnant woman or girl 

substantial pain or suffering.”141 The latter requirement includes 

 
135 Id. § 23(3). 
136 Id. § 23(4). 
137 Id. § 23(5). 
138 See HRC General Comment No. 36, supra note 46. 
139 ICCPR, supra note 46, art. 6(1). 
140 HRC General Comment No. 36, supra note 46, ¶ 8.  
141 Id. 
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minimally the legalization of abortion in cases of rape, incest, and 

fatal fetal anomaly.142 For all other reasons for seeking abortion 

care, States Parties must not regulate care in a way which causes 

patients “to resort to unsafe abortions”143 as unsafe abortions 

constitute a risk to the life of the pregnant person.144 Following 

this reasoning, the Human Rights Committee notes that States 

Parties should not criminalize patients, providers, or support 

people with respect to abortion care “since taking such measures 

compels women and girls to resort to unsafe abortion.”145 In sum, 

the Human Rights Committee recommends against 

criminalization of abortion in all instances to protect the pregnant 

person’s right to life. 
Overall, the Human Rights Committee has repeatedly 

indicated that the criminalization of abortion is inconsistent with 

States Parties’ obligations under the ICCPR.146 While the Human 

Rights Committee celebrated the implementation of the Act in 

Ireland,147 it also noted concerns with the continued 

criminalization of abortion for individuals who “aid or abet 

abortion outside the specific terms of the Act.”148 The Human 

Rights Committee recommended that Ireland “[c]onsider taking 

the necessary steps to remove criminal sanctions against medical 

service providers who assist women and girls to undergo 

abortion.”149 

 
142 Id. 
143 Id. 
144  See id. (“States parties should also effectively protect the lives of women and girls 

against the mental and physical health risks associated with unsafe abortions.”); WORLD 

HEALTH ORG., Abortion (May 17, 2024), https://www.who.int/news-room/fact-

sheets/detail/abortion (“Unsafe abortion is an important preventable cause of maternal 

deaths and morbidities. It can lead to physical and mental health complicated and social 

and financial burdens for women, communities and health systems.”); DOCTORS WITHOUT 

BORDERS, Unsafe abortion: A preventable danger (Mar. 7, 2019), 

https://www.doctorswithoutborders.org/latest/unsafe-abortion-preventable-danger (noting 

that “[u]nsafe abortion remains one of the five leading causes of maternal mortality, despite 

the fact that it is mostly preventable” and that”[o]ver 29,000 women and girls die annually 

due to unsafe abortion.”). 
145 HRC General Comment No. 36, supra note 46, ¶ 8 (internal citation omitted). 
146 See id.; Whelan v. Ireland, supra note 27, ¶¶ 5.6(a), 7.5-7.6, 7.12; Mellet v. 

Ireland, supra note 27, ¶ 7.11. 
147 HRC Fifth Periodic Report, supra note 93, ¶ 25. 
148 Id. 
149 Id. ¶ 26(a). 
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b. CESCR Committee 

Similar to the Human Rights Committee’s interpretation of 

obligations under the ICCPR, the CESCR Committee has 

interpreted ICESCR to prohibit criminalization of abortion. As 

discussed, ICESCR recognizes the right to “physical and mental 

health,”150 which includes the “obligation to respect, protect and 

fulfil the right of everyone to sexual and reproductive health.”151 

In its General Comment 22 on the right to sexual and 

reproductive health under Article 12 of ICESCR, the CESCR 

Committee states that: “[t]here exists a wide range of laws, 

policies and practices that undermine autonomy and right to 

equality and non-discrimination in the full enjoyment of the right 

to sexual and reproductive health, for example criminalization of 

abortion or restrictive abortion laws.”152 It then clarified states’ 

obligations under the treaty: 

The obligation to respect requires States to refrain 

from directly or indirectly interfering with the 

exercise by individuals of the right to sexual and 

reproductive health . . . States must reform laws that 

impede the exercise of the right to sexual and 

reproductive health. Examples include laws 

criminalizing abortion. 153 

Interestingly, in its 2024 review of Ireland’s compliance 

with obligations under ICESCR, the CESCR Committee failed to 

explicitly mention the ongoing criminalization of abortion in the 

country;154 it did, however, reference its General Comment 22, 

which points to criminalization as a barrier to access to care.155 
 

150 ICESCR, supra note 47, art. 12(1). 
151 CESCR Committee General Comment No. 22, supra note 47, ¶ 39. 
152 Id. ¶ 34. 
153 Id. ¶ 40. 
154 See Committee on Economic, Social and Cultural Rights, Concluding 

Observations on the Fourth Periodic Report of Ireland (75th Sess. 2024), ¶¶ 46-47, U.N. 

Doc. E/C.12/IRL/CO/4 (Mar. 20, 2024), 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%

2FC.12%2FIRL%2FCO%2F4&Lang=en (noting concerns related to access to abortion, but 

failing to mention the criminalization imposed by the Act). 
155 Id. ¶ 47(c) (referencing CESCR Committee General Comment No. 22, supra note 

47) (additional citation omitted). 



28 
CREIGHTON INTERNATIONAL AND 

COMPARATIVE LAW JOURNAL 
[Vol. 15:2 

 

 

c. CEDAW Committee 

Finally, the CEDAW Committee has also provided 

guidance on the criminalization of abortion care as being 

inconsistent with obligations under the treaty. This guidance 

comes in the form of General Recommendations, and the Inquiry 

concerning the United Kingdom of Great Britain and Northern 

Ireland under Article 8 of the Optional Protocol to the Convention 

on the Elimination of All Forms of Discrimination against 

Women. 

The CEDAW Committee has referenced the criminalization 

of abortion across several General Recommendations, focusing on 

various aspects of the treaty. In explaining obligations with 

respect to the Article 12(1) right to health156 in General Comment 

24, the CEDAW Committee identified criminalization of “medical 

procedures only needed by women” as a barrier “to women’s 

access to appropriate health care.”157 At the time,158 the CEDAW 

Committee recommended that “[w]hen possible, legislation 

criminalizing abortion should be amended, in order to withdraw 

punitive measures imposed on women who undergo abortion.”159 

In its 2017 General Comment No. 35 on gender-based violence, 

the CEDAW Committee noted that “criminalization of abortion” is 

a form of “gender-based violence that, depending on the 

circumstances, may amount to torture or cruel, inhuman or 

degrading treatment.”160 Again, it specifically called for the repeal 

of laws criminalizing abortion, this time without delineating that 

the repeal should only be for patients and not for providers or 

others who assist patients.161 The CEDAW Committee later 

 
156 CEDAW, supra note 48, art. 12(1). 
157 CEDAW Committee General Rec. 24, supra note 48, ¶ 14. Although the CEDAW 

Committee utilizes the binary here, the author does not intend to exclude individuals of 

diverse gender identities who need access to abortion care. 
158 The CEDAW Committee’s General Recommendation 24 was issued in 1999. See 

id. (noting that General Recommendation was adopted at the CEDAW Committee’s 20th 

session in 1999). 
159 Id. ¶ 31(c). 
160 CEDAW Committee General Rec. 35, supra note 48, ¶ 18 (internal citation 

omitted). 
161 Id. ¶ 29(c)(i) (recommending that States parties repeal “[p]rovisions that allow, 

tolerate or condone forms of gender-based violence against women, including . . . 

provisions that criminalize abortion.” (internal citation omitted)). 
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clarified that it “systematically recommends the 

decriminalization of abortion in all cases.”162 
The CEDAW Committee has also acknowledged the 

disparate impact of the criminalization of abortion on rural 

women. In General Recommendation 34 on the rights of rural 

women, the CEDAW Committee noted that [r]ural women are 

more likely to resort to unsafe abortion than their urban 

counterparts, a situation that puts their lives at risk and 

compromises their health.”163 It continued that “[e]ven in 

countries in which abortion is legal, restrictive conditions, 

including unreasonable waiting periods, often impede access for 

rural women. When abortion is illegal, the health impact is even 

greater.”164 The CEDAW Committee recommended “[t]hat laws 

and regulations that place obstacles to rural women’s access to 

health care, including to sexual and reproductive health services, 

are repealed, in particular laws that criminalize . . .abortion.”165  
The CEDAW Committee had the opportunity to opine on 

the implementation of these recommendations following an 

inquiry into Northern Ireland’s abortion laws. At the time of the 

inquiry, abortion in Northern Ireland was governed by Sections 

58 and 59 of the 1861 Offences against the Person Act166 – the 

same British law that governed abortion in Ireland until 2013167 – 

and the 1945 Criminal Justice Act (Northern Ireland).168 Under 

these laws, abortion was criminalized with exceptions for saving 

the life or physical or mental health of the pregnant person.169 

 
162 CEDAW Northern Ireland Report, supra note 48, ¶ 58. 
163 CEDAW Committee General Rec. 34, supra note 108, ¶ 38. 
164 Id.  
165 Id. ¶ 39(c). 
166 CEDAW Northern Ireland Report, supra note 48, ¶ 8; see also Offences Against 

the Person Act 1861, 24 & 25 Vict., c.100, §§ 58-59 (Eng.). 
167 See Gretchen E. Ely, What Ireland’s History with Abortion Might Teach Us Abort 

a Post-Roe America, PBS NEWS (May 18, 2022, 5:16 PM), 

https://www.pbs.org/newshour/health/what-irelands-history-with-abortion-might-teach-us-

about-a-post-roe-america (noting that the restrictive Offences against the Person Act, 1861, 

became a part of Irish law upon independence in 1922); Protection of Life During 

Pregnancy Act 2013 § 5 (Act. No. 35/2013) (Ir.), 

https://www.irishstatutebook.ie/eli/2013/act/35/enacted/en/print (repealing Sections 58 and 

59 of the Offences Against the Person Act, 1861). 
168 CEDAW Northern Ireland Report, supra note 48, ¶ 8. 
169 Id. (“The Offences against the Person Act, as modified by R v. Bourne and 

subsequent jurisprudence in Northern Ireland, extends the grounds for lawful abortion to 
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After reviewing the impact of these laws on patients in Northern 

Ireland, including the fact that many patients traveled to 

England and Wales to get abortion care,170 the CEDAW 

Committee found that “such travel is not a viable solution for 

women” in light of “the heavy financial, emotional and logistical 

burden.”171 It noted that, “[c]riminal regulation of abortion serves 

no known deterrent value.”172 It added that “criminalization has a 

stigmatizing impact on women and deprives them of their 

privacy, self-determination and autonomy of decision, offending 

women’s equal status, constituting discrimination.”173 The 

CEDAW Committee also noted the disparate impact of 

criminalization on impoverished patients in Northern Ireland.174 

It concluded with a powerful statement:  

In summary, the Committee finds that the 

criminalization of abortion under the legal and policy 

framework of Northern Ireland deprives women of 

any real choice in influencing circumstances 

affecting their mental and physical health. Being 

forced either to continue a pregnancy or to travel to 

receive intimate care in unfamiliar surroundings in 

the absence of support networks does not represent 

reasonable or acceptable options, in particular in 

grievous situations of fatal fetal abnormality, rape or 

incest, or for children or poor women. Both avenues 

entail significant physical and psychological 

suffering.175 

 
include situations where it is necessary to preserve the life of the pregnant woman or in 

which there is a risk of real and serious adverse effects to the woman’s physical or mental 

health, whether long term or permanent.” (footnote omitted)). 
170 See id. ¶¶ 25-29 (internal citations omitted) See also id. ¶ 25 (“Between 1970 and 

2015, 61,314 abortions in England were performed on residents of Northern Ireland.”) 

(citing FIONA BLOOMER ET AL., Overview of Monitoring Data on Abortions (Northern 

Ireland), ULSTER UNIV. (2017)). 
171 Id. ¶ 29. 
172 Id. ¶ 59. 
173 CEDAW Northern Ireland Report, supra note 48, ¶ 59 (internal citation omitted). 
174 Id. ¶ 34. 
175 Id. ¶ 42. 
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With respect to criminalization specifically, the CEDAW 

Committee found that the United Kingdom violated the Article 12 

right to health;176 it also found further violations of treaty 

obligations resulting from the restrictions on access to abortion 

care in Northern Ireland.177 
The CEDAW Committee recommended that the 

government “[r]epeal sections 58 and 59 of the Offences Against 

the Person Act, 1861, so that no criminal charges can be brought 

against women and girls who undergo abortion or against 

qualified health-care professionals and all others who provide and 

assist in the abortion.”178 It further recommended “as an interim 

measure, a moratorium on the application of criminal laws 

concerning abortion.”179 These recommendations are in line with 

the CEDAW Committee’s recommendation to decriminalize 

abortion care in all instances, as noted in General 

Recommendation 35.180 
In sum, the Human Rights Committee, CESCR Committee, 

and the CEDAW Committee have all unequivocally interpreted 

criminalization of abortion as incompatible with their respective 

treaties and called for State Parties to decriminalize abortion in 

all circumstances.181 Ireland’s ongoing criminalization of abortion 

under Section 23 of the Act therefore violates the state’s 

obligations under the ICCPR, ICESCR, and CEDAW. 

 
176 Id. ¶ 72(b) (finding a violation of Article “12, for failing to respect women’s right 

to health by obstructing their access to health services, including through laws 

criminalizing abortion, which punish women and those assisting them, and by rendering 

access to post-abortion care, irrespective of the legality of the abortion, inaccessible owing 

to clinicians’ fear of prosecutions.”). See also CEDAW, supra note 48, art. 12. 
177 See CEDAW Northern Ireland Report, supra note 48, ¶ 72 (showing the CEDAW 

Committee’s findings, including multiple violations of treaty obligations). 
178 Id. ¶ 85(a). 
179 Id. ¶ 85(c). 
180 CEDAW Committee General Rec. 35, supra note 48, ¶ 29(c)(i) (internal citation 

omitted). 
181 This is consistent with the World Health Organization’s recommendation to 

decriminalize abortion. WORLD HEALTH ORG. & HUMAN REPRODUCTION PROGRAMME, 

supra note 98, at 24-25. See also WORLD HEALTH ORG., Abortion (May 17, 2024), 

https://www.who.int/news-room/fact-sheets/detail/abortion (“Access is further impeded by 

restrictive laws and requirements that are not medically justified, including criminalization 

of abortion, mandatory waiting periods, provision of biased information or counselling, 

third-party authorization and restrictions regarding the type of health care providers or 

facilities that can provide abortion services.” (emphasis added)). 
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2. Impact of Criminalization: Barriers Resulting from Fear of 

Prosecution and Stigma 

 In addition to violating Ireland’s international human 

rights obligations, the criminalization of abortion outside of the 

circumstances provided for in the Act creates barriers to patients’ 

ability to access care in the form of fear of prosecution and 

continued stigmatization of abortion. 

a. Fear of Prosecution 

The criminalization of abortion in circumstances outside of 

those legalized by the Act results in fear of prosecution, 

negatively impacting patients’ access to abortion care. Although 

the Act does not include criminalization of patients themselves, 

the fear of prosecution impacts providers in Ireland. 

Providers have described the ongoing criminalization of 

abortion in Ireland as “[t]he fundamental problem” with the 

Act.182 Service Provider Perspectives noted that, “[p]roviders 

spoke of the fear of future criminal prosecution for acting in 

accordance with their best professional judgement, based on 

patient circumstances and available evidence.”183 The same report 

found that “[t]he potential of criminal repercussions for ‘good 

faith’, evidence-based clinical decisions impacts practice by 

creating professional anxiety, even for highly experienced health 

professionals.”184 The O’Shea Review similarly noted that “[t]here 

exists a fear of unwittingly falling foul of the law” amongst 

providers.185 It also noted that the fear of criminalization, along 

with potential media coverage, “weighs heavily on those involved 

in making the determination and in some cases has led to overly 

cautious, risk adverse decision-making, tending towards refusing 

to provide the service.”186 Part of this concern stems from the fact 

that “it is not possible to provide assurances to medical 

practitioners that they would not be faced with a criminal 

investigation and/or charge pursuant to section 23 [of the Act], 

 
182 DUFFY ET AL., supra note 45, at 107. 
183 Id. 
184 Id. at 109.  
185 O’SHEA, supra note 45, at 105. 
186 Id. 
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even where they and their peers felt confident that they formed a 

reasonable opinion in good faith.”187 Although the O’Shea Review 

found that criminalization did not factor heavily into individuals’ 

decisions to become abortion providers,188 for those who do 

provide abortion care, it is impacting their case-by-case decisions 

to provide care.189 Providers and activists alike have called for the 

decriminalization of abortion in Ireland to reduce burdens on 

providers and ensure access to quality care.190  
Even if Ireland does not move forward with prosecutions 

under the Act, the very fact that abortion is criminalized produces 

a chilling effect.191 Criminalization causes providers to doubt 

their medical judgment and expertise, resulting in not only 

anxiety for the providers themselves, but negatively impacting 

patients’ access to care as well. 

b. Abortion Stigma 

Criminalization also reinforces the stigmatization of 

abortion. The O’Shea Review found that “[t]he criminalization of 

abortion per se can be stigmatizing.”192 As discussed above, in the 

Northern Ireland Report, the CEDAW Committee explicitly 

 
187 Id. (emphasis added). 
188 Id. at 40. 
189 Id. at 105. 
190 See, e.g., DUFFY ET AL., supra note 45, at 107; ABORTION RIGHTS CAMPAIGN & 

GRIMEs, supra note 45, at 80 (“ARC strongly recommends the decriminalisation of 

abortion in order to support doctors to make patient-centred decisions without fear of 

prosecution.” (emphasis in original)). 
191 See ABORTION WORKING GROUP, PUBLIC CONSULTATION: REVIEW OF THE 

OPERATION OF THE HEALTH (REGULATION OF TERMINATION OF PREGNANCY) ACT 2018, 

supra note 124 at 3 (“This criminalisation of healthcare has a chilling effect that 

undermines clinical judgement and professional expertise, as well as access to needed 

healthcare.”); Amnesty Int’l, Abortion Rights, https://www.amnesty.org/en/what-we-

do/sexual-and-reproductive-rights/abortion-facts/ (last visited Nov. 18, 2024). See also A, B 

and C v. Ireland, supra note 27, ¶ 254 (concluding that the criminalization of abortion 

contained in the 1861 Offences Against the Person Act “would constitute a significant 

chilling factor for both women and doctors in the medical consultation process, regardless 

of whether or not prosecutions have in fact been pursued under the Act.”); CEDAW 

Northern Ireland Report, supra note 48, ¶ 67 (describing the regime in Northern Ireland 

and remarking that the CEDAW Committee “finds that the State-issued guidance on legal 

abortion has a chilling effect on health-care professionals, because it is unclear when an 

abortion performed on the physical or mental health grounds is legal. As a result, they 

decline all such service provision to avoid criminal sanction.”). 
192 O’SHEA, supra note 45, at 104. 
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acknowledged that “criminalization has a stigmatizing impact on 

women and deprives them of their privacy, self-determination and 

autonomy of decision, offending women’s equal status, 

constituting discrimination.”193 Additionally, in a pre-Repeal case 

before the Human Rights Committee, discussed in Section III.C.1, 

below, the subject indicated that “Ireland’s criminalization of the 

abortion services that she needed overwhelmed [her] with shame 

and stigmatized her actions and person, which served as a 

separate source of severe emotional pain.”194  
Although Ireland is implementing the broadest legalization 

of abortion in the country’s history, severe stigma surrounding 

abortion remains. In their report on remaining barriers to 

abortion in post-Repeal Ireland, the Abortion Rights Campaign 

and Dr. Lorraine Grimes concluded that “individuals accessing 

abortion still feel stigma and shame, and still have stigma and 

shame imposed on them by others. Negative associations with 

abortion did not immediately dissolve upon Repeal or passage of 

the [Act].”195 Criminalization’s chilling effect (and resultant 

stigma) likely has a disparate impact on “migrants whose status 

within Ireland may depend on not breaking the law.”196 
Ireland has obligations under the ICCPR, ICESCR, and 

CEDAW to decriminalize abortion.197 Decriminalization is also 

consistent with recommendations from providers and activists.198 

 
193 CEDAW Northern Ireland Report, supra note 48, ¶ 59 (internal citation omitted). 
194 Mellet v. Ireland, supra note 27, ¶ 3.4. 
195 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 75. 
196 Id. at 26, n. 21. Some migrants may also be unable to travel outside of Ireland for 

abortion care due to restrictions on their movement or delays in obtaining travel 

documents, an issue highlighted by Migrants and Ethnic Minorities for Reproductive 

Justice. MIGRANTS & ETHNIC-MINORITIES FOR REPROD. JUSTICE, Migrants and Ethnic 

Minorities Being Left Behind by Ireland’s Abortion Legislation, 

https://merjireland.org/index.php/2019/09/09/migrants-and-ethnic-minorities-being-left-

behind-by-irelands-abortion-legislation/ (last visited Nov. 18, 2024). 
197 See ICCPR, supra note 46, art. 6(1); HRC General Comment No. 36, supra note 

46, ¶ 8; CEDAW Committee General Rec. 24, supra note 48, ¶ 31(c); CEDAW Committee 

General Rec. 35, supra note 48, ¶ 18, 29(c)(i) (internal citations omitted); ICESCR, supra 

note 47, art. 12(1); CESCR Committee General Comment No. 22, supra note 47, ¶¶ 34, 39-

40. 
198 See, e.g., DUFFY ET AL., supra note 45, at 107; ABORTION RIGHTS CAMPAIGN & 

GRIMES, supra note 45, at 80 (“ARC strongly recommends the decriminalisation of 

abortion in order to support doctors to make patient-centred decisions without fear of 

prosecution.” (emphasis in original)); See ABORTION WORKING GROUP, PUBLIC 

CONSULTATION: REVIEW OF THE OPERATION OF THE HEALTH (REGULATION OF 



2025] 
REMAINING BARRIERS TO ABORTION 

ACCESS IN POST-REPEAL IRELAND 
35 

 

 

In sum, decriminalization is necessary not only to comply with 

the country’s international human rights obligations, but to 

eliminate providers’ fear of prosecution and reduce stigma, which 

will improve access to quality care. 

C. CARE IN CASES OF FATAL FETAL ANOMALIES 

The Act’s provisions regarding the legality of abortion in 

cases of fatal fetal anomalies also run afoul of Ireland’s 

international human rights obligations. Unlike the mandatory 

three-day waiting period and continued criminalization of 

abortion, which are per se inconsistent with Ireland’s 

international human rights obligations,199 the law regarding 

access to abortion in cases of fatal fetal anomalies is at odds with 

international human rights law in its implementation. In 

particular, the Act’s requirement that providers certify that the 

fetus will die in utero or within 28 days of birth (referred to here 

as the “28-day certification requirement”), as well as the two-

provider requirement, result in circumstances in which some 

patients are unable to access abortion in cases of fatal fetal 

anomalies. Barriers to access to abortion in these cases are 

compounded by the fear of criminalization, discussed above. 
 The Act itself legalizes abortion in cases of fatal fetal 

anomalies under Section 11, labeled “Condition likely to lead to 

death of foetus” – it does not use the phrase “fatal fetal 

anomaly.”200 Under Section 11(1) of the Act,  

A termination of pregnancy may be carried out in 

accordance with this section where 2 medical 

practitioners, having examined the pregnant woman, 

are of the reasonable opinion formed in good faith 

that there is present a condition affecting the foetus 

 
TERMINATION OF PREGNANCY) ACT 2018, supra note 124 at 3 (“Recommendation: 

Decriminalise abortion to remove the chilling effect on doctors and ensure that they 

can use their clinical judgment to care for patients without fear of prosecution.” 

(emphasis in original)). 
199 See supra Part III.A.1; III.B.1. 
200 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

11. 
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that is likely to lead to the death of the foetus either 

before, or within 28 days of, birth.201 

One of the medical practitioners must be an obstetrician, 

while “the other shall be a medical practitioner of a relevant 

specialty,” which is not specified in the Act.202 The medical 

practitioners must certify their opinions that the patient meets 

the requisite criteria for an abortion under this section,203 and the 

certifying obstetrician must perform the abortion.204  

1. International Human Rights Law Mandates That Abortion 

Must be Accessible for Cases of Fatal Fetal Anomalies 

International human rights law requires abortion to be 

legal in cases of fatal fetal anomalies. In particular, the Human 

Rights Committee and the CEDAW Committee have provided 

guidance regarding the legality and accessibility of abortion in 

cases of fatal fetal anomalies. Relevant to this discussion are two 

views issued by the Human Rights Committee regarding Ireland’s 

pre-Repeal abortion restrictions: Whelan v. Ireland and Mellet v. 

Ireland. Although these complaints were brought before the 

Human Rights Committee and adjudicated before the repeal of 

the Eighth Amendment and broader legalization of abortion in 

Ireland,205 they nonetheless provide guidance on the need for 

access to abortion care in cases of fatal fetal anomalies. 
Amanda Jane Mellet became pregnant in 2011 and during 

a check-up, “she was informed that her foetus had congenital 

 
201 Id. § 11(1). 
202 Id. §§ 11(2)(a)-(b). 
203 See id. § 11(3) 
204 See id. § 11(4). If both medical practitioners certifying the opinions are 

obstetricians, then either may perform the abortion. Id. §§ 11(4)(a)-(b). 
205 Compare Mellet v. Ireland, supra note 27 (noting that the initial date of the 

communication was November 11, 2013); Whelan v. Ireland, supra note 27 (noting that the 

initial date of the communication was from April 9, 2014), with Health (Regulation of 

Termination of Pregnancy) Act 2018, supra note 39, §1(2) (noting that the Act enters into 

force “on such day or days as the Minister may appoint. . .”); DEP’T OF HEALTH (IR.), 

Review of the Operation of the Health (Regulation of Termination of Pregnancy) Act 2018 

Appointment of Independent Chair (Feb. 9, 2022), https://www.gov.ie/en/press-

release/e3510-review-of-the-operation-of-the-health-regulation-of-termination-of-

pregnancy-act-2018-appointment-of-independent-chair/ (noting that the Act entered into 

force January 1, 2019). 
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heart defects, but that even if the impairment proved fatal she 

could not have a termination of her pregnancy in Ireland.”206 

Mellet later learned that “the foetus had trisomy 18 and would 

die in utero or shortly after birth.”207 Two different providers at 

these appointments indicated that she could “travel,” implying 

leaving Ireland for abortion care, but did not provide information 

about where to go or how to do so.208 Mellet decided to have an 

abortion and was forced to travel to Liverpool in the United 

Kingdom for the procedure.209 While in Liverpool, she was given 

“medication to induce labor,” then “was in labor for 36 hours” 

before delivering a stillborn child.210 Due to a lack of funds, Mellet 

and her husband could not stay in the United Kingdom long after 

the stillbirth, and traveled back to Ireland a mere twelve hours 

later.211 Upon her return to Ireland, “[s]he felt that she needed 

bereavement counseling to cope with the loss of her pregnancy 

and the trauma of traveling abroad for pregnancy termination,” 

but she was unable to receive such care in Ireland;212 such 

counseling was available to patients who had miscarriages.213 As 

part of her complaint, Mellet shared that “Ireland’s 

criminalization of the abortion services that she needed 

overwhelmed [her] with shame and stigmatized her actions and 

person, which served as a separate source of severe emotional 

pain.”214 
In assessing the facts against the state’s obligations under 

the ICCPR, the Human Rights Committee specifically highlighted 

that Mellet was “a pregnant woman in a highly vulnerable 

position after learning that her wanted pregnancy was not 

viable.”215 It further noted that  

 
206 Mellet v. Ireland, supra note 27, ¶ 2.1. 
207 Id. ¶ 2.2. 
208 Id. ¶¶ 2.1-2.2. 
209 Id. ¶ 2.4 
210 Id. 
211 Id. 
212 Mellet v. Ireland, supra note 27, ¶ 2.5. 
213 Id. (noting that “[w]hile the hospital offers such counselling to couples who have 

suffered a spontaneous stillbirth, this service does not extend to those who choose to 

terminate the pregnancy as a result of fatal foetal impairments.”). 
214 Id. ¶ 3.4. 
215 Id. ¶ 7.4. It bears mentioning that the Human Rights Committee was also 

concerned about Mellet’s ability to receive information about access to abortion. See id. ¶¶ 
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her physical and mental anguish [were] exacerbated 

by: not being able to continue receiving medical care 

and health insurance coverage for her treatment 

from the Irish health care system; the need to choose 

between continuing her non-viable pregnancy or 

traveling to another country while carrying a dying 

foetus, at personal expense and separated from the 

support of her family, and to return while not fully 

recovered; the shame and stigma associated with the 

criminalization of abortion of a fatally ill foetus; the 

fact of having to leave the baby’s remains behind and 

later having them unexpectedly delivered to her by 

courier; and [Ireland’s] refusal to provide her with 

necessary and appropriate post-abortion and 

bereavement care.216 

In light of the above, the Human Rights Committee found a 

violation of Article 7 of the ICCPR, as the state’s conduct in 

prohibiting abortion in this circumstance constituted “cruel, 

inhuman or degrading treatment.”217 In addition, it found that 

Ireland’s “interference in [Mellet’s] decision as to how best cope 

with her non-viable pregnancy was unreasonable and arbitrary in 

violation of Article 17 of the [ICCPR]”218 as well as discriminatory 

in violation of Article 26 of the ICCPR.219 
The Human Rights Committee recommended reparations 

for Mellet individually and highlighted Ireland’s “obligation to 

take steps to prevent similar violations occurring in the 

future.”220 In that same vein, it recommended legislative 

amendments to comply with ICCPR requirements, “including 

ensuring effective, timely and accessible procedures for pregnancy 

termination in Ireland.”221 

 
3.8-3.14. See also Regulation of Information (Services Outside the State for Termination of 

Pregnancies) Act, 1995 (No. 5/2018) (Ir.), 

https://www.irishstatutebook.ie/eli/1995/act/5/enacted/en/html.  
216 Mellet v. Ireland, supra note 27, ¶ 7.4. 
217 Id. ¶ 7.6. See also ICCPR, supra note 46, art. 7. 
218 Mellet v. Ireland, supra note 27, ¶ 7.8. See also ICCPR, supra note 46, art. 17. 
219 Mellet v. Ireland, supra note 27, ¶ 7.11. See also ICCPR, supra note 46, art. 26. 
220 Mellet v. Ireland, supra note 27, ¶ 9. 
221 Id. (emphasis added). 
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The Human Rights Committee had another opportunity to 

opine on pre-Repeal laws in Ireland in Whelan v. Ireland. Siobhán 

Whelan was twenty weeks pregnant when her obstetrician told 

her that her “fetus was affected by holoprosencephaly, a 

congenital brain malformation.”222 As noted by the Human Rights 

Committee, “[o]nly 3 percent of holoprosencephalic fetuses 

survive to delivery.”223 Following the diagnosis, the obstetrician 

told Whelan “that the baby would likely die in utero, and that if it 

were carried to term, it would probably die during labour or very 

soon after birth.”224 In light of the laws at the time, the 

obstetrician informed Whelan that she could not have an abortion 

in Ireland and instead needed to “‘wait for nature to take its 

course.’”225 Whelan later went to another hospital, where 

providers confirmed that the fetus had fatal holoprosencephaly; 

she also learned that the fetus had trisomy 13, which was 

described to her as “‘incompatible with life.’”226 
Like Mellet, Whelan and her husband decided to travel to 

Liverpool for an abortion.227 A number of factors made this trip 

more challenging, including that they had to leave their firstborn 

child home for their first overnight journey away from him, and 

that they needed coverage for their farm during their absence.228 

Whelan and her husband then traveled to Liverpool, where she 

had an abortion and delivered a stillborn baby.229 Like Mellet, she 

did not have access to grief counseling in Ireland after the 

abortion.230 
As in Mellet, the Human Rights Committee found that 

Ireland’s conduct with respect to Whelan constituted cruel, 

inhuman or degrading treatment in violation of Article 7,231 “an 

 
222 Whelan v. Ireland, supra note 27, ¶ 2.1. 
223 Id. 
224 Id. 
225 Id. 
226 Id. ¶ 2.2. 
227 Whelan v. Ireland, supra note 27, ¶ 2.4. 
228 Id. ¶ 2.4. 
229 Id. 
230 Id. ¶¶ 2.4, 2.6. 
231 Id. ¶ 7.7 (finding the violation and noting that “it cannot accept as a justification 

or extenuating circumstances the State party’s explanations concerning the balance 

between moral and political considerations that underlies the legal framework existing in 

Ireland.”). See also ICCPR, supra note 46, art. 7. 
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arbitrary interference in [Whelan’s] right to privacy, in violation 

of [A]rticle 17,”232 and discrimination in violation of Article 26 of 

the ICCPR.233 The Human Rights Committee echoed its 

recommendation from Mellet, emphasizing that Ireland should 

amend its abortion legislation “to ensure compliance with the 

[ICCPR], including with respect to ensuring effective, timely and 

accessible procedures for pregnancy termination in Ireland.”234  
The views issued in Whelan and Mellet underscore that the 

Human Rights Committee interprets the ICCPR to require States 

Parties to legalize abortion in cases of fatal fetal anomalies, and 

to ensure care is accessible in such cases.  
The CEDAW Committee has similarly noted that 

compliance with CEDAW requires that abortion be legal in 

certain minimal circumstances, including fatal fetal 

abnormalities, a finding perhaps best discussed in its Northern 

Ireland Report, referenced above.235 In particular, the CEDAW 

Committee recommended that Northern Ireland’s legislation 

regarding access to abortion care be amended to legalize abortion 

in cases of “[s]evere fetal impairment, including fatal fetal 

abnormality, without perpetuating stereotypes towards persons 

with disabilities.”236 In summary, both the ICCPR and CEDAW 

require that Ireland ensure that abortion is legal and accessible 

in cases of fatal fetal anomalies. 

2. Unworkable Standards Imposed by the Act 

The Act itself creates significant barriers to access to 

abortion care in cases of fatal fetal anomalies, and unworkable 

standards further make care inaccessible for prospective patients. 

As a result, the Act violates Ireland’s international human rights 

obligations with respect to abortion access in cases of fatal fetal 

anomalies. 

 
232 Whelan v. Ireland, supra note 27, ¶ 7.9. See also ICCPR, supra note 46, art. 17. 
233 Whelan v. Ireland, supra note 27, ¶ 7.12. See also ICCPR, supra note 46, art. 26. 
234 Whelan v. Ireland, supra note 27, ¶ 9 (internal citation omitted). 
235 See CEDAW Northern Ireland Report, supra note 48, ¶ 60 (“The Committee 

interprets articles 12 and 16, as clarified by its general recommendation No. 24 and general 

recommendation 28, read with articles 2 and 5, to require States parties to legalize abortion, 

at least in cases of rape, incest, threats to the life and/or physical or mental health of the 

woman, or severe fetal impairment” (emphasis added)); see also supra Part III.B.1. 
236 CEDAW Northern Ireland Report, supra note 48, ¶ 85(b)(iii). 
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As the Human Rights Committee noted in Mellet, Ireland 

must ensure “effective, timely and accessible procedures for 

pregnancy termination in Ireland.”237 The implementation of the 

Act has demonstrated that abortion is frequently not accessible in 

cases of fatal fetal anomalies and, according to the O’Shea 

Review, patients are “likely” once again traveling to England and 

Wales for care that they should be receiving in Ireland.238 The 

legal and social framework in Ireland create a perfect storm, 

resulting in patients being denied access to abortion care in cases 

of fatal fetal anomalies.  
The 28-day certification requirement and the two-provider 

requirement provided for in the Act are not workable in practice, 

resulting in abortion being inaccessible for many patients. This is 

perhaps best illustrated by the Abortion Rights Campaign’s 

survey of abortion seekers in Ireland between 2019 and 2021, 

which found that “[t]he majority of respondents who travelled 

abroad had received a diagnosis of foetal anomaly which was ‘not 

fatal enough’ under hospitals’ interpretation of Section 11.1 of the 

[Act].”239 

a. The 28-Day Certification Requirement  

The 28-day certification requirement prescribed by the Act 

does not reflect medical practice and creates a significant barrier 

to abortion care in cases of fatal fetal anomalies. As discussed 

above, abortion is legal in cases of fatal fetal anomalies if 

providers certify that “there is present a condition affecting the 

 
237 Mellet v. Ireland, supra note 27, ¶ 9 (emphasis added). 
238 See 2021 Abortion Statistics, England and Wales, supra note 81 (noting that 50% 

of patients who traveled from Ireland to England and Wales for abortions in 2021 did so 

under ground E – “That there is substantial risk that if the child were born it would suffer 

from such physical or mental abnormalities as to be seriously handicapped.” Although this 

is a slightly different standard than that under the Act, the O’Shea Review concluded that at 

least some of these patients likely should have been treated in Ireland under the Act. 

O’SHEA, supra note 45, at 59 (“However, half of the people who travelled to the UK in 

2021 to access termination of pregnancy services did so under ground E (alone or with 

grounds A, B, C, or D). . . It is likely that some of these women had pregnancies affected 

by fatal foetal anomalies and should have received care in Ireland.”)). See also 2022 

Abortion Statistics, England and Wales, supra note 82 (noting that the figured decreased in 

2022, but that still 37% of abortions for patients traveling from Ireland were sought under 

ground E). 
239 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 68. 
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foetus that is likely to lead to the death of the foetus either before, 

or within twenty-eight days of, birth.”240 This 28-day certification 

requirement causes issues in implementation, resulting in a 

denial of care for patients in Ireland. 
Medical professionals indicate that the requirement that 

providers opine on the survival of the fetus twenty-eight days 

post-partum presented particular challenges.241 Even though the 

language of the Act only requires that providers have a 

“reasonable opinion formed in good faith” regarding the fetus’s 

likelihood of survival,242 providers still took “an ‘overly cautious’ 

approach to decision-making.”243 According to Service Provider 

Perspectives, “[f]rom a provider perspective, this wording 

[regarding abortion for fatal fetal abnormalities in Section 11 of 

the Act] is directly in conflict with the realities of clinical practice 

or the simple fact that a precise date of infant loss is frequently 

impossible to predict.”244 This is even more challenging in cases 

where survival may be possible, but would require considerable 

medical intervention;245 must the child survive 28 days after birth 

with no medical intervention? What if survival requires 

specialized medical intervention, but that care is not available in 

the hospital where the patient is located? This is an issue that 

providers must cope with – researchers who spoke with fetal 

medicine specialists indicated that “participants identified that 

‘there is never any certainty’ when death will occur, that there is 

always an ‘outlier.’”246 The same survey of practicing fetal 

medicine specialists noted that professionals “expressed ‘anxiety’ 

regarding permitting a [termination of pregnancy] for the 

identified anomaly and the consequence ‘if somebody doesn’t 

 
240 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

11(1). 
241 DUFFY ET AL., supra note 45, at 107. 
242 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

11(1). 
243 O’SHEA, supra note 45, at 62. 
244 DUFFY ET AL., supra note 45, at 110. 
245 Id. at 107 (noting that the 28-day certification requirement in Section 11 of the 

Act “presented difficulties for complex conditions where there was limited evidence of 

post-partum survival or where survival required extensive intervention.”). 
246 S. Power et al., Fetal Medicine Specialist Experiences of Providing a New Service 

of Termination of Pregnancy for Fatal Fetal Anomaly: A Qualitative Study, 128 BJOG: AN 

INT’L J. OBSTETRICS & GYNAECOLOGY 676 (2021). 
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agree that it is fatal.’”247 Similarly, Service Provider Perspectives 

stated that “[p]rovider data suggests that some health 

professionals are concerned they are being forced, because of the 

provisions of the Act, to make definitive predictions where such 

predictions are impossible to make.”248  
The Act creates an impossible-to-meet standard that 

providers must attempt to follow or risk criminalization. Ireland 

has established some guidance as to when abortion is legal in 

cases of fatal fetal anomalies, providing non-exhaustive lists of 

“[f]atal fetal anomalies / life-limiting conditions” and 

“[p]otentially fatal fetal anomalies/ life-limiting conditions,”249 but 

the guidance is limited and leaves room for interpretation.250 

While room for interpretation should be positive (allowing 

providers to use their best medical judgment), due to the ongoing 

risk of criminalization, some providers have been hesitant to 

provide abortion care in cases of fatal fetal anomalies.251 

Devastatingly, some fetal medicine specialists note encountering 

cases which are “not ‘quite fatal enough but are absolutely not 

going to survive’”252 – a direct consequence of the 28-day 

certification requirement. 
The 28-day certification requirement, coupled with the 

limited guidance and risk of criminalization, runs the risk of 

recreating the circumstances in which Whelan and Mellet were 

forced to seek abortion care outside of Ireland. For patients who 

receive a diagnosis that does not appear explicitly in the interim 

guidance or for whom the prognosis is unclear, it is up to the 

 
247 Id. While only 10 fetal medicine specialists were interviewed for this piece, this is 

significant as there were only 27 fetal medicine specialists involved in abortion care at the 

time. Id. 
248 DUFFY ET AL., supra note 45, at 107. 
249 See KEELIN O’DONOGHUE, INTERIM CLINICAL GUIDANCE – PATHWAY FOR 

MANAGEMENT OF FATAL FETAL ANOMALIES AND/OR LIFE-LIMITING CONDITIONS 

DIAGNOSED DURING PREGNANCY: TERMINATION OF PREGNANCY 13-14 (2nd ed. 2020). 
250 See O’SHEA, supra note 45, at 61-63. 
251 See id. (noting that the risk of prosecution, as well as “complaints to professional 

regulatory bodies,” were some of the reasons providers adopted this cautious approach to 

abortion in cases of fatal fetal abnormalities); Sydney Calkin & Ella Berny, Legal and Non-

Legal Barriers to Abortion in Ireland and the United Kingdom, 5 MEDICINE ACCESS @ 

POINT OF CARE 1, 3 (2021). 
252 Power et al., supra note 246. 
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providers to determine whether the condition is “fatal enough” to 

receive care. 

Although abortion is theoretically legal and providers are 

now permitted to give patients information on abortion care,253 

the result is sadly the same for many individuals – patients are 

continuing to travel to other jurisdictions to have abortions in 

cases of fatal fetal anomalies.254 Data from England and Wales 

shows that the overall number of patients traveling from Ireland 

for an abortion (not just for fatal fetal anomalies) has dropped 

significantly since the implementation of the Act, at least through 

2022, the most recent year for which data is available.255 This 

data, however, may be impacted by the travel restrictions during 

the pandemic.256 It is difficult to estimate how many patients 

would have sought an abortion in the United Kingdom for fatal 

fetal anomalies during the time of those restrictions.  
Despite the implementation of the Act and the impact of 

the pandemic, many patients continued to seek abortion care in 

England and Wales in cases of fatal fetal anomalies. The Abortion 

Rights Campaign conducted a survey regarding patients’ 

experiences seeking abortion care in Ireland following the 

implementation of the Act.257 The Abortion Rights Campaign 

shared that “[t]he majority of respondents who travelled abroad 

 
253 The Regulation of Information (Services Outside the State for Termination of 

Pregnancies) Act, 1995 previously regulated the information that providers were permitted 

to share with patients regarding traveling for abortions. See Regulation of Information 

(Services Outside the State for Termination of Pregnancies) Act, 1995 (No. 5/1995) (Ir.), 

https://www.irishstatutebook.ie/eli/1995/act/5/enacted/en/print.html. See also Mellet v. 

Ireland, supra note 27, ¶¶ 3.8-3.14. The Regulation of Information (Services Outside the 

State for Termination of Pregnancies) Act, 1995 was repealed by the Act. See Health 

(Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 5(d). 
254 See O’SHEA, supra note 45, at 59; ABORTION RIGHTS CAMPAIGN & GRIMES, supra 

note 45, at 68 (noting that “[t]he majority of respondents who travelled abroad had received 

a diagnosis of foetal anomaly which was ‘not fatal enough under hospitals’ interpretation 

of Section 11.1 of the [Act].”). 
255 2022 Abortion Statistics, England and Wales, supra note 82. 
256 Kitty Holland, Covid Restrictions Make It Difficult for Irish Women Seeking 

Abortions to Travel, THE IRISH TIMES (Oct. 28, 2020, 1:00 AM), 

https://www.irishtimes.com/news/social-affairs/covid-restrictions-make-it-difficult-for-

irish-women-seeking-abortions-to-travel-1.4391601; ABORTION RIGHTS CAMPAIGN & 

GRIMES, supra note 45, at 71-72 (noting additional difficulties faced by patients traveling 

for abortions during the pandemic).  
257 See generally ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45 (describing 

the survey and their findings). 
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had received a diagnosis of foetal anomaly which was ‘not fatal 

enough’ under hospitals’ interpretation of Section 11.1 of the 

[Act]”258 (similar wording has also been used by fetal medicine 

specialists in describing the difficulties associated with this 

provision).259 One respondent felt forced to travel because “[her] 

situation did not tick the correct legal boxes.”260 Patients 

described the experience of traveling abroad for abortion care due 

to fatal fetal anomalies as “physically difficult,” with one patient 

saying that they were “scarred for life” as a result of the 

experience.261 
The Abortion Rights Campaign’s survey was ultimately 

representative of the overall trend: according to data released by 

the United Kingdom’s Office for Health Improvement & 

Disparities, “[t]he proportion of abortions performed under 

ground E increased from 32% in 2020 to 50% in 2021.”262 

Although “ground E” is a slightly different ground for seeking 

care based on jurisdictional requirements,263 the O’Shea Review 

concluded that some of these patients likely should have been 

treated in Ireland.264  
It also bears mentioning that it is not possible for all 

individuals to travel for care. According to Migrants and Ethnic-

Minorities for Reproductive Justice, “many migrants must apply 

for visas which can take too long and can possibly be denied. 

Undocumented migrants find themselves trapped, not being able 

to access medical services in Ireland and not being able to apply 

 
258 Id. at 68. 
259 Power et al., supra note 246 (“over half of the participants referenced the 

legislation as ‘restrictive’ and argued that it was forced them to travel for a [termination of 

pregnancy] for conditions that are not ‘quite fatal enough but are absolutely not going to 

survive.” 
260 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 65. 
261 Id. at 68, 70. 
262 2021 Abortion Statistics, England and Wales, supra note 81. 
263 Compare Abortion Act 1967, c. 87, § 1(d) (Eng.) (making abortion legal when 

“there is a substantial risk that if the child were born it would suffer from such physical or 

mental abnormalities as to be seriously handicapped.”) with Health (Regulation of 

Termination of Pregnancy) Act 2018, supra note 39, § 11(1) (permitting abortion “where 2 

medical practitioners, having examined the pregnant woman, are of the reasonable opinion 

formed in good faith that there is present a condition affecting the foetus that is likely to 

lead to the death of the foetus either before, or within 28 days of, birth.” (emphasis added)). 
264 O’SHEA, supra note 45, at 59. 
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for documentation to go abroad.”265 These conditions result in a 

“bureaucratic nightmare” for migrants.266 As such, some 

individuals in Ireland are denied access to abortions in cases of 

fatal fetal abnormalities due to the restrictive legislation and are 

unable to travel to other jurisdictions for care.  
The Act’s 28-day certification requirement has proven to be 

unworkable for providers in Ireland. The lack of adequate 

guidance and risk of criminalization cause providers to take a 

conservative approach to abortion in cases of fatal fetal 

anomalies. This has resulted in a situation in which many 

patients fall into the “not fatal enough” categorization,267– 

perhaps influenced by the conservative approach providers take 

for the reasons discussed above – denying patients access to 

abortion care in Ireland. Thus, while on paper abortion is legal in 

cases of fatal fetal anomalies, it is inaccessible for many patients 

in practice. This lack of accessibility of abortion care runs afoul of 

Ireland’s obligations under the ICCPR and CEDAW.  

b. Two-Provider Requirement and a Dearth of 

Providers  

In addition to the 28-day certification requirement, the 

two-provider requirement creates further barriers to abortion in 

cases of fatal fetal anomalies. A dearth of providers makes this 

requirement onerous, if not impossible, to meet for many patients, 

resulting in yet another barrier to access to care. Per the O’Shea 

Review, “[t]he literal construction of the working of Section 11(1) 

requires two medical practitioners to physically examine the 

pregnant woman.”268  
This second examination may be difficult to obtain because 

of the lack of abortion providers in Ireland, particularly for 

individuals in rural communities. According to the O’Shea 

Review, “[t]here is uneven geographic coverage of hospitals 

 
265 MIGRANTS & ETHNIC-MINORITIES FOR REPROD. JUSTICE, Migrants and Ethnic 

Minorities Being Left Behind by Ireland’s Abortion Legislation, 

https://merjireland.org/index.php/2019/09/09/migrants-and-ethnic-minorities-being-left-

behind-by-irelands-abortion-legislation/ (last visited Nov. 18, 2024). 
266 Id. 
267 Id. at 68.  
268 O’SHEA, supra note 45, at 60 (emphasis in original). 
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providing full services under the Act”269 and “[f]ewer GP contracts 

are recorded in the south-east, north-west, midlands and border 

counties than elsewhere.”270 Abortion Access Campaign West271 

reported that, as of May 2022, “[j]ust 10% of all GPs [general 

practitioners] nationally have opted into providing abortion 

services.”272 The Human Rights Committee addressed the impact 

of the uneven distribution of providers on rural communities in 

its Concluding Observations on Ireland’s implementation of the 

ICCPR, released in 2023; it emphasized the “challenges faced by 

women and girls to access safe and legal abortion due to the 

alleged low percentage of general practitioners providing abortion 

services, disproportionately affecting women and girls in 

vulnerable situations and rural communities.”273 One study 

indicated that the relatively small number of abortion providers 

in Ireland can primarily be attributed to heavy workloads, which 

have a greater impact on medical professionals in rural areas.274 

This may also be related to the continuing stigma associated with 

abortion and abortion providers.275 
The dearth of providers has a disparate impact on those 

seeking abortion care in cases of fatal fetal anomalies because of 

the two-provider requirement. For cases of fatal fetal anomalies 

specifically, the O’Shea Review noted that not only is the second 

 
269 Id. at 42. 
270 Id. at 36. 
271 ABORTION ACCESS CAMPAIGN WEST, How to Access Abortion Care, 

https://aacwest.wordpress.com/ (last visited Nov. 19, 2024) (“Abortion Access Campaign 

West (AAC West) is a women’s collective based in Galway to ensure that those who need 

abortion care receive it in a respectful and caring environment that meets their needs.”). 
272 Abortion Access Campaign West, Submission by Abortion Access Campaign West 

on Ireland’s Review Under the International Covenant on Civil and Political Rights 2022 

Regarding Termination of Pregnancy, U.N. Hum. Rts. Comm., 135th Sess., 27 June–22 

July 2022, U.N. Doc. INT/CCPR/CSS/IRL/48810, at 6 (May 2022), 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT

%2FCCPR%2FCSS%2FIRL%2F48810&Lang=en. 
273 HRC Fifth Periodic Report, supra note 93, ¶ 25. 
274 Joanna Mishtal et al., Abortion Policy Implementation in Ireland: Lessons from 

the Community Model of Care, 17(5) PLOS ONE 1, 20 (2023), 

https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0264494.  
275 Brendan Dempsey et al., Exploring Providers’ Experience of Stigma Following 

the Introduction of More Liberal Abortion Care in the Republic of Ireland, 104 

CONTRACEPTION 414, 416 (2021) (noting that stigma was a factor, although it was not a 

major factor for most providers); ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, 

at 75 (noting patients’ experience with stigma following implementation of the Act). 
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examination generally unnecessary, but it presents challenges 

because “particularly in smaller units, a second medical 

practitioner may not always be readily available to conduct a 

physical examination at the time the woman presents thereby 

necessitating another visit to the hospital causing her additional 

stress, inconvenience and delay.”276  
In addition to the dearth of providers, the disparate 

hospital coverage discussed above particularly impacts 

individuals seeking abortions in cases of fatal fetal anomalies: 

abortions after nine weeks must be performed in a hospital,277 but 

testing for chromosomal abnormalities occurs after nine weeks’ 

gestation278 and the “anomaly scan” is generally performed 

between 18- and 22-weeks’ gestation.279  
The increase in telemedicine for medication abortion since 

the onset of the COVID-19 pandemic has mitigated some of the 

challenges to accessing abortion.280 Permitting consultations to 

continue to take place remotely “could potentially improve access 

for a range of individuals, such as those living in rural areas, 

disabled people, and people with care responsibilities for whom 

in-person appointments may be logistically challenging.”281 Yet 

the increase in telemedicine does not currently impact 

accessibility for cases of fatal fetal anomalies: per the Health 

Service Executive, medication abortion is approved only through 

 
276 O’SHEA, supra note 45, at 60. 
277 HEALTH SERV. EXEC. (IR.), Where to Go for an Abortion, supra note 56 (“You 

must have an abortion in a hospital if you . . . are more than 9 weeks pregnant”). 
278 O’SHEA, supra note 45, at 67. 
279 HEALTH SERV. EXEC. (IR.), Fetal Anomaly Scan, https://www2.hse.ie/pregnancy-

birth/scans-tests/ultrasound-scans/fetal-anatomy-scan/ (last visited Nov. 19, 2024).  
280 Id. at 92 (“The ability to carry out at least one consultation through telemedicine is 

perceived by providers as having enhanced access by women who are time constrained by 

education activities and work, and/or have commitments to family duties, and as having 

alleviated difficulties associated with travel for women, particularly for those living in rural 

areas, who may have to travel long distances to a providing GP and who may not have 

independent means of transport.”). See also id. at 126 (noting that telemedicine “has 

ameliorated barriers to access including the logistical challenges associated with the three 

day wait. It has also reduced the inequities in access to care experienced by women who do 

not have a GP or community provider close to home and who would otherwise have to 

travel long distances” but only for “early medical abortion services.”). See also Spillane et 

al., supra note 95, at 381-82 (noting the introduction of the remote consultation model for 

early abortion.). 
281 Spillane et al., supra note 96, at 382. 
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12 weeks’ gestation.282 Cases of abortion care for fatal fetal 

anomalies necessarily arise after the 12-week gestation mark, 

otherwise, patients would seek care under Section 12 of the Act, 

which permits abortion for any reason before 12 weeks.283 
As the CEDAW Committee noted in its Northern Ireland 

Report, “Being forced either to continue a pregnancy or to travel 

to receive intimate care in unfamiliar surroundings in the 

absence of support networks does not represent reasonable or 

acceptable options, in particular in grievous situations of fatal 

fetal abnormality,” among others.284 The Act’s 28-day certification 

requirement, combined with the two-provider requirement 

despite a dearth of medical practitioners available to provide care, 

creates circumstances that the CEDAW Committee and Human 

Rights Committee aim to avoid – circumstances reminiscent of 

those in Northern Ireland, and similar to what Whelan and 

Mellet faced in pre-Repeal Ireland. Currently, many patients 

facing pregnancies with fatal fetal anomalies are unable to access 

abortion in Ireland and are being forced to travel because of the 

unworkable standards included in the Act. 

3. Proposed Amendments  

Unlike the mandatory waiting period and criminalization, 

the best way to address the implementation issues for cases of 

fatal fetal anomalies is not as simple as eliminating the provision 

in the Act entirely. This is because the issue with access to 

abortion in cases of fatal fetal anomalies stems largely from the 

implementation of the Act. Although the Act provides for some 

theoretical availability,285 implementation is resulting in barriers 

that make access impossible for some patients. As noted above, 

the lack of access in these specific cases violates Ireland’s 

international human rights obligations under the ICCPR and 

CEDAW.286 Four potential solutions may be considered to 

 
282 HEALTH SERV. EXEC. (IR.), Medical Abortion, 

https://www2.hse.ie/conditions/abortion/methods/medical/ (last visited Nov. 19, 2024). 
283 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

12(1). 
284 CEDAW Northern Ireland Report, supra note 48, ¶ 42. 
285 See Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 

11. 
286 See supra Part II.C.1.  
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increase the accessibility of abortion in cases of fatal fetal 

anomalies: decriminalizing abortion, eliminating the 28-day 

certification requirement, removing the second physical 

examination requirement and instead having a consultation, and 

expanding the types of providers who may legally provide 

abortion care.  
First, decriminalizing abortion may improve access to 

quality care, particularly in cases of fatal fetal anomalies. As 

discussed in Section III.B. above, eliminating the criminalization 

provisions of the Act may remove some of the burdens to 

accessing care.287 As the criminalization has had a direct impact 

on providers’ decisions regarding the 28-day certification 

requirement, making them more cautious,288 decriminalizing 

abortion may make providers less reticent to provide care in cases 

of fatal fetal anomalies.  
Second, in addition to decriminalizing abortion, the 28-day 

requirement should be modified to serve patients and providers 

better and to reflect medical standards. As it stands, the 

requirement is not easily applied.289 In light of these 

considerations, Service Provider Perspectives recommends that 

“‘good faith’ and evidence-based clinical practice should be 

emphasized.”290 Removing the 28-day requirement and retaining 

the “good faith” language regarding the death of the fetus that 

already exists in Section 11(1) of the Act291 is one way to amend 

the Act to improve access to abortion in cases of fatal fetal 

anomalies. 
Third, the requirement that two medical practitioners 

examine the pregnant person should be modified. The O’Shea 

 
287 See supra Part III.B.  
288 See O’SHEA, supra note 45, at 62 (noting that the risk of prosecution, as well as 

“complaints to professional regulatory bodies,” were some of the reasons providers adopted 

this cautious approach to abortion in cases of fatal fetal abnormalities).  
289 See DUFFY ET AL., supra note 45, at 60 (quoting a provider who lamented that it’s 

“a very hard thing to predict, even if the condition universally fatal, that they’ll die within 

28 days. It’s hard thing for a doctor to predict the timing of a death.”  
290 Id. at 110. 
291 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39, § 11(1) 

(“A termination of pregnancy may be carried out in accordance with this section where 2 

medical practitioners, having examined the pregnant woman, are of the reasonable opinion 

formed in good faith that there is present a condition affecting the foetus that is likely to 

lead to the death of the foetus either before, or within 28 days of, birth.” (emphasis added)). 
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Review notes that the purpose of the two-examination 

requirement could instead be achieved by requiring that the first 

medical practitioner consult another medical practitioner.292 This 

modification would also prevent the patient from undergoing 

what is oftentimes a medically unnecessary second 

examination.293 Although a consultation requirement may still 

cause issues because of the limited number of providers in 

Ireland, it could obviate some of the above-described stress and 

delays, particularly for individuals in smaller clinical practices 

where finding multiple providers may be difficult.  
Fourth, and finally, expanding who may provide abortion 

care will help address the dearth of providers and make abortion 

more accessible in cases of fatal fetal anomalies. For cases of fatal 

fetal anomalies, the Act currently requires the certification of “2 

medical practitioners.”294 Section 11(2) of the Act clarifies that 

“one shall be an obstetrician; and . . . the other shall be a medical 

practitioner of a relevant specialty.”295 Additionally, the Act 

requires that an obstetrician perform the abortion.296  
The proposal to expand the type of professionals who may 

provide abortion care is consistent with the WHO’s 

recommendations. In its 2022 Abortion Care Guideline, the WHO 

cautioned “that provider restrictions produce inefficiencies, 

administrative burdens and workload burdens within health 

systems, and reduce in practice the number of available 

providers.”297 The WHO further noted that, according to its 

review of available research, 

By contrast, expanding the range of health workers 

who can provide abortion care improved timely 

access to early medical and surgical abortion; 

reduced costs, travel and waiting time; shifted 

components of care away from physicians; made 

 
292 O’SHEA, supra note 45, at 60. 
293 Id. 
294 Health (Regulation of Termination of Pregnancy) Act 2018, supra note 39 § 11(1). 
295 Id. § 11(2)(a)-(b). 
296 Id. §11(4)(a)-(b) (requiring that the abortion be performed by the obstetrician 

referred to in Section 11(2)(a) or by the medical practitioner referred to in Section 11(2)(b) 

if that medical practitioner is also an obstetrician). 
297 WORLD HEALTH ORG. & HUMAN REPRODUCTION PROGRAMME, supra note 98, at 

59 (emphasis added). 
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abortion more available including in rural areas and 

at primary health care level; prevented unsafe self-

management of abortion; and reduced system 

costs.298 

The O’Shea Review similarly opined that, in the Irish context, 

“[e]xpanding the range of healthcare workers [eligible to provide 

abortion care] to include, for example midwives and nurses across 

both settings, and non-consultant hospital doctors (NCHDs) in 

the hospital setting, would potentially increase the numbers and 

improve the geographic distribution of providers.”299 With respect 

to cases of fatal fetal anomalies in particular, expanding the type 

of providers who may legally provide abortion care would reduce 

the burden on patients (and providers) in light of the two-provider 

requirement.300  
In sum, decriminalizing abortion, eliminating the 28-day 

certification requirement and the second physical examination, 

and expanding who may legally provide care would increase 

access to abortion in cases of fatal fetal anomalies, bringing 

Ireland closer to compliance with its international human rights 

obligations.  

The above analysis is by no means a complete discussion of 

the existing barriers to abortion access in Ireland following the 

implementation of the Act. Advocates, patients, and providers 

have raised concerns about patients traveling long distances to 

access care,301 the twelve-week gestational limit,302 the inclusion 

 
298 Id. 
299 O’SHEA, supra note 45, at 46. 
300 Expanding who may provide abortion care in other circumstances would also 

improve access to care for other patients, and likely address the heavy workloads for GPs, 

which has been a reported problem and rationale for individuals not providing abortion 

care. Mishtal et al., supra note 274 (“[O]ur study clearly captured the problem of GPs’ 

excessive workloads, a deterrent for new doctors, especially in rural areas, to take on 

provision of abortion.”). 
301 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 44 (noting that nearly 

one-third of survey respondents reported traveling between 4 and 6 hours for care, with 

more than half saying it was longer than they usually traveled to access healthcare). 
302 DUFFY ET AL., supra note 45, at 27 (internal citations omitted); Calkin & Berny, 

supra note 251, at 3; ABORTION RIGHTS CAMPAIGN, Abortion Law in Ireland, 

https://www.abortionrightscampaign.ie/abortion-law-in-ireland/ (last visited Nov. 19, 

2024); See ABORTION WORKING GROUP, PUBLIC CONSULTATION: REVIEW OF THE 

OPERATION OF THE HEALTH (REGULATION OF TERMINATION OF PREGNANCY) ACT 2018, 

supra note 124 at 4-5. 
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of conscience objections,303 disparate access for migrants,304 and 

the hospital requirement for abortions performed after nine 

weeks.305 The three above-discussed barriers, however, represent 

some of the key obstacles to abortion care in Ireland. As these 

barriers track with some of Ireland’s international human rights 

obligations, particularly with respect to the ICCPR, ICESCR, and 

CEDAW, there exist strong grounds for advocating for the 

removal of these barriers to expand access to abortion care. 

IV. CONCLUSION 

The vote to repeal the Eighth Amendment and subsequent 

drafting of the Act represented a unique opportunity for Ireland 

to revolutionize access to abortion care in the country, not only to 

comply with its international human rights obligations, but to 

ensure that patients received the care they needed at home. 

Despite the advances made through the passage and 

implementation of the Act, significant barriers to abortion access 

still exist. The mandatory waiting period, ongoing 

criminalization, and unworkable standards for cases of fatal fetal 

anomalies combine with and reinforce social barriers to create a 

perfect storm of inaccessible and/or delayed access to abortion for 

patients in Ireland. These barriers – legal, social, and otherwise – 

 
303 ABORTION RIGHTS CAMPAIGN, Abortion Law in Ireland, 

https://www.abortionrightscampaign.ie/abortion-law-in-ireland/ (last visited Nov. 19, 

2024). See also ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 55 (including 

stories from prospective patients who experienced refusals of care/referrals). 
304 Mishtal et al., supra note 274, at 15 (“One of the more common queries from GPs 

directed to the HSE have been about the ineligibility for state-subsidised abortion care of 

migrants who lack a Personal Public Services number (PPSN), which entitles Irish 

residents to social welfare, including public health services. Interviews with service users 

clearly illuminate this problem. Migrants lacking the PPSN or those waiting for the 

government to issue one have to pay out-of-pocket for at least part of the treatment.”); 

MIGRANTS & ETHNIC-MINORITIES FOR REPROD. JUSTICE, Migrants and Ethnic Minorities 

Being Left Behind by Ireland’s Abortion Legislation, 

https://merjireland.org/index.php/2019/09/09/migrants-and-ethnic-minorities-being-left-

behind-by-irelands-abortion-legislation/ (last visited Nov. 18, 2024); See ABORTION 

WORKING GROUP, PUBLIC CONSULTATION: REVIEW OF THE OPERATION OF THE HEALTH 

(REGULATION OF TERMINATION OF PREGNANCY) ACT 2018, supra note 124 at 16.  
305 ABORTION RIGHTS CAMPAIGN & GRIMES, supra note 45, at 50-53 (noting that 

“[p]atients’ experience of abortion care in hospital from 10 to 12 weeks was 

overwhelmingly negative.”). 
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disproportionately impact individuals in rural communities and 

migrants living in Ireland.  

To realize meaningful access to abortion and comply with 

its international human rights obligations, Ireland must address 

these barriers. This includes making substantive changes to the 

Act, such as eliminating the three-day waiting period and 

criminalization provisions. Modifications to the provisions 

regarding fatal fetal anomalies would also ensure that patients 

and providers are in the best position to make decisions regarding 

abortion care in these circumstances, rather than forcing 

providers to make conservative decisions and patients to travel 

for care. In addition to these legal changes, social changes are 

necessary, such as working to address the ongoing stigma 

associated with abortion care and encouraging medical 

professionals to provide care by providing training and extending 

contracts, with a focus on rural areas.  

The O’Shea Review concluded that “the legal framework 

governing termination of pregnancy is not aligned with Ireland’s 

human rights obligations, due to the barriers associated with 

implementation.”306 Ireland must address the above-described 

barriers to comply with its international human rights 

obligations, particularly under the ICCPR, ICESCR, and 

CEDAW, and to ensure meaningful access to abortion care as 

envisioned by the Repeal vote more than seven years ago. 

 

* * * 

 

 
306 O’SHEA, supra note 45, at 131. 
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Abstract 

Cyber conflict poses novel challenges for international 

humanitarian law and the law of armed conflict. As states 
increasingly pursue geopolitical objectives through digital means, 

the existing legal frameworks have become inadequate. Through 

the Catholic Church’s dual identity as a spiritual authority and 

sovereign entity, it is uniquely positioned to contribute to moral 

deliberations that often precede customary international law. By 

revisiting the Church’s historical role in regulating armed conflict 

and considering its potential in cyber warfare, this essay argues 
for a more proactive role in guiding cyber conflict norms’ legal and 

ethical evolution. This analysis identifies areas for future 

engagement, including treaty interpretation, cyber disarmament, 

and the development of doctrine on the humanitarian implications 

of state-sponsored cyber operations. 
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humanitarian law”) applies to cyber conflict. Instead of bullets 

and bombs, states have begun to use bits and bytes to achieve 

their geopolitical objectives (an excellent example is Israel’s 

pager-based operation against Hezbollah). The application of the 

current law of war appears inconsistent at best, with many 

questions unresolved.1 As a leading law of armed conflict scholar 

Michael N. Schmitt observes, the current unsettled environment 

means that the most likely source of development of new 

customary law that will govern this new type of conflict will 

emerge from normative discussions.2 
Normative discussions are ultimately discussions about 

values, which means that the Catholic Church might have a 

potential role to play in the development of this area of law. The 

Catholic Church has previously imposed restrictions on the 

manner in which wars are waged (jus in bello) as well when 

belligerent parties can commence a conflict (jus ad bellum). The 

Church has played a large role in regulating the extent of 

economic conflict more generally, at least among Christian 

nations.3 

II. THE CHURCH’S HISTORY IN REGULATING ARMED CONFLICT 

Notable examples of this regulatory power include Papal 

restrictions on trading defense materials and other articles with 

non-Christian powers, especially when those powers are in direct 

conflict with Christians.4 The Church also famously sought to ban 

 
1 Terence Check, Analyzing the Effectiveness of the Tallinn Manual's Jus Ad 

Bellum Doctrine on Cyberconflict: A NATO-Centric Approach—Review of Tallinn 

Manual on the International Law Applicable to Cyber Warfare, Michael N. Schmitt ed., 63 

CLEV. ST. L. REV. 495, 512 (2015) (“Customary international law remains decidedly 

unclear (or, at the very least, in flux) and, to simply revert to these old international norms 

is to almost state that there is no useful norm at all, like there is nothing different or unique 

about the situations posed by cyber warfare.”). 
2 Michael N. Schmitt, The Law of Cyber Conflict: Quo Vadis?, LIEBER INST. WEST 

POINT (July 22, 2022), https://lieber.westpoint.edu/law-cyber-conflict-quo-vadis/. 
3 Captain Paul A. Robblee, Jr., The Legitimacy of Modern Conventional Weaponry, 

71 MIL. L. REV. 95, 99 (1976) (“In this period theologians of the Catholic Church such as 

Saint Augustine made significant contributions to the law of war. The influence of 

churchmen was considerable in that with the fall of Rome in 476 AD.”). 
4 Roger Crowley, City of Fortune (2013). The Papacy moved to restrict the ability 

of Venetian traders—perennially a mercenary bunch—from trading wood and gunpowder 

to the Ottoman and Abbasid rulers who had been making incursions against Eastern Europe 
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the use of crossbows from use in medieval warfare, citing the 

cruelty and suffering inflicted by such a weapon.5 These examples 

demonstrate the extent of the moral, and, crucially, the legal 

power of the Catholic Church to regulate the scope of armed 

conflict on humanitarian grounds, at times exasperating secular 

authorities.6  
The church has a unique role in this problem set because, 

according to at least one scholar, non-state actors have begun to 

play an increasingly significant part in the development of 

customary international law, particularly over the law of armed 

conflict.7 The Catholic Church, which comprises both a worldwide 

religious community and its state in the Holy See, can combine 

the perspectives of a group of non-state experts, a state-

empowered legal body, and traditional nation-state perspectives. 
While the Papacy no longer exercises the same temporal 

political power that it did in the Middle Ages and Early Modern 

Period, the influence of the Church on the development of 

international humanitarian law in the more secular Post-

Enlightenment Age remains significant and far-reaching.8 St. 

Thomas Aquinas, for example, laid out the theological 

underpinnings of just war doctrine in a profound way, and when 

combined with canon law’s development of just war theory, the 

influence of Catholic thinking on the law of armed conflict is 

difficult to understate.9 This influence is worth remembering 

 
and the Crusader states. Seemingly commonplace, hardwood from which ships and siege 

weapons could be made was in short supply in the desert empires, and within easy reach 

for the Venetians. 
5 See Robblee, supra note 3, at 99 (“In 1139, at the Second Lateran Council, Pope 

Innocent III prohibited the use of the arbalist and the crossbow.”). 
6 See Crowley, supra note 4. 
7 Sivakumaran, Sandesh, Making and Shaping the Law of Armed Conflict 

(December 7, 2017), http://dx.doi.org/10.2139/ssrn.3084238. 
8 If anything, while the Papacy no longer rules portions of Southern Italy, its 

geographic reach and the numbers of practicing Catholics have never been greater than the 

present.  
9 G.I.A.D. Draper, The Just War Doctrine, 86 YALE L.J. 370, 371 (1976) (reviewing 

James Turner Johnson, Ideology, Reason, and the Limitation of War: Religious and Secular 

Concepts, 1200-1740 (Princeton Univ. Press 1975)) (“Johnson treats the emergence and 

fashioning of the ‘classic just war doctrine.’ He sees the main constituents of this doctrine 

as two-fold, theological and secular. Johnson detects the theological element in the 

scholastic theology of St. Thomas Aquinas, who derived it in part from St. Augustine; but 

the author also quite properly emphasizes the importance of the canon law tradition from 

Gratian onwards.”). 
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because the legal codes that govern the armed conflict (such as 

the early Geneva Conventions) did not arise out of the blue. 

Instead, these legal fundamentals, even if they were ultimately 

implemented and expanded by non-religious or lay authorities, 

have foundations in Western religious thought.10  
The moral underpinnings of international humanitarian 

law (also known as the law of armed conflict) developed 

incrementally and with often patchy compliance. The historical 

record in Christendom contains many examples of the selective 

application of the laws of armed conflict.11 For millennia, any 

rules of war arose from martial customs or “gentleman’s 

agreements,” which, of course, stand in stark contrast to conduct 

against foreign or exotic enemies, especially when there were no 

shared ethnic or religious ties. For most of this history, violations 

of these norms were remedied on the battlefield, and not in the 

courtroom.12 For an illustrative example, consider the fate of 

Raynald de Chatillon, who was executed by Saladin after the 

Battle of Hattin as retribution for Chatillon’s depredations 

against civilian caravans and for breaking truces (violating, 

seemingly, both jus ad bellum and jus in bello norms).  
It took several centuries to arrive at the case of Peter von 

Hagenbach, a knight in the Holy Roman Empire, who was 

executed by civil authorities for crimes committed by soldiers 

under his command.13 Hagenbach’s case represents perhaps the 

first recorded example of command responsibility.14 But even if 

compliance with wartime norms did vary from place to place and 

 
10 Dale Stephens & Joanna Jarose, Right Intent: The Value of Morality and Religion 

in the Modern Law of Armed Conflict, in RELIGION MATTERS: VOLUME 2 (P.T. Babie & R. 

Sarre eds., Springer 2024), https://doi.org/10.1007/978-981-99-9777-0_14. 
11 Consider, for example, the mass slaughter of French prisoners by the English 

following the Battle of Agincourt in 1415, which serves as a particularly useful example 

because it involved a battle between two Catholic nations. See generally Raphael 

Holinshed, Chronicles of England, Scotland, and Ireland, quoted in Andrew Gurr, 

Introduction to William Shakespeare, King Henry V 24 (Andrew Gurr ed., Cambridge 

Univ. Press 2005). 
12 Id. The slaughter of French prisoners post-Agincourt was explained by the English 

as a reprisal for earlier French attacks against non-combatants working in the English camp 

and baggage train.  
13 Gregory S. Gordon, The Trial of Peter von Hagenbach: Reconciling History, 

Historiography, and International Criminal Law, SSRN (Peking Univ. Sch. of Transnat’l 

L., Feb. 16, 2012), http://ssrn.com/abstract=2006370.  
14 Id. 



2025] ST. THOMAS AQUINAS GOES TO CYBER WAR 59 

 

 

from time to time, the emergence of norms at all (such as the 

Hagenbach example) demonstrates the key influence of religious 

authorities in the development of customary rules for 

international relations.15  
Moving into the modern period, the Hague Conventions 

arose from negotiations among European states and empires. 

Even though these negotiations reflected secular policy interests, 

most of the participating countries were monarchies with varying 

degrees of religious influence, such as the United Kingdom under 

the King of Great Britain. Even for democratic countries, their 

enfranchised populations were predominantly Christian, over 

which the Vatican would have exercised considerable moral and 

political influence. As a result, participating countries likely took 

steps to implement religious considerations.16 The moral 

consensus that made these international norms possible was built 

on a religion that emphasizes mercy, compassion, and universal 

rights that recognize shared humanity. Because the modern law 

of armed conflict arises from a predominantly Western tradition, 

it is not unreasonable to postulate that the Vatican has directly 

influenced or indirectly shaped the development of this field of 

law, as providing both a moral code for individuals and larger 

communities of the faithful. 
The Roman Catholic Church thus performed an influential 

role, including as a mediator in international relations, opining on 

the propriety of states engaging in conflicts more generally, as 

well as the manner in which those conflicts are waged.17 The 

Church, therefore, has contributed to the development of jus ad 

 
15 See Leslie C. Green, The Law of War in Historical Perspective, 72 INT’L L. STUD. 

43, 43-45 (1999), https://digital-commons.usnwc.edu/ils/vol72/iss1/16 (elaborating at 

length that legal norms governing armed conflict have a Scriptural basis in the Old 

Testament and that medieval jus militare arose out of canonical and feudal traditions, 

influencing the development of the modern law of war). 
16 Because European countries or their colonies formed a large portion of the global 

international community, their moral outlook is one largely influenced by Christianity, and, 

for most Christian countries, by the Papacy in particular.  
17 See Green, supra note 15, at 47 (discussing not only the Corpus Juris Canonici’s 

prohibition on particular arms, but the “Peace of God” movement that sought to impose 

limitations on warfare generally and, in this Author’s view, could be seen as a predecessor 

to modern jus ad bellum). 
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bellum, even through the present day.18 Accordingly, political 

leaders—even autocratic ones—may have to account for the moral 

influence of the Catholic Church in making their decisions to go 

to war.19 Though, admittedly, the scholarly research examining 

whether such a relationship exists between Church teaching and 

influence and modern law of armed conflict is scant. 

III. CYBER CONFLICT DEFINED 

As discussed above, the Catholic Church has played a role 

in the development of international legal norms pertaining to 

conflict among nations and peoples. How might this historical role 

evolve in an era of digital, cyber-enabled conflict? Because social 

institutions like legal systems (especially international legal 

systems) often lag behind technology, the Catholic Church has an 

opportunity to shape the growth of norms in this field. The law’s 

failure to keep pace with technology has profound moral 

implications in both the international and the domestic spheres: 

consider, for example, the longstanding debate in the United 

States over the scope of corporate liability for offensive material 

posted on platforms.20 
Though domestic policymakers may need moral clarity on 

law and technology issues, the need for such clarity is even 

greater when considering issues of state security and foreign 

relations. The most severe harms may persist in times of war and 

conflict, especially given the capabilities of modern nation-states. 

The world is now grappling with endemic cyber-conflict, and 

moral clarity is needed before these conflicts escalate. 

But what is “cyber conflict?” Firstly, one should separate 

ordinary cyber scams, such as the con artist defrauding a 

grandmother by stealing her credit card number. While gravely 

implicating criminal law and the soul of the perpetrator, these are 

 
18 See, e.g., H.E. Archbishop Gabriele Caccia, Holy See Statement on the Situation 

in the Middle East, Including the Palestinian Question (Jan. 24, 2024), 

https://holyseemission.org/contents/statements/65ba8b88194eb.php. 
19 See Green, supra note 15, at 47. 
20 Zoe Bedell & John Major, What’s Next for Section 230? A Roundup of Proposals, 

LAWFARE (July 29, 2020), https://www.lawfaremedia.org/article/whats-next-section-230-

roundup-

proposals#:~:text=The%20statute%2C%20codified%20at%2047%20U.S.C.%20%C2%A7

%20230%2C,the%20free%20flow%20of%20ideas%20on%20the%20internet. 



2025] ST. THOMAS AQUINAS GOES TO CYBER WAR 61 

 

 

the kinds of crimes that have always plagued societies but merely 

involve the use of a computer. This is one end of the spectrum and 

probably does not raise the moral questions associated with the 

law of armed conflict.21 Such cyber matters of purely domestic 

nature, without political or strategic ramifications, fall outside 

the scope of this article.  
The other end of the spectrum involves the “kinetic” cyber-

attack. These attacks are computer-based network intrusions that 

result in physical damage, perhaps even injury or death. Such 

attacks clearly exceed the threshold of the “use of force.”22 When 

carried out by nation-states or organized armed groups, these 

kinds of attacks sit at the other end of the spectrum: this is war 

with all its horrors, only this time computers are the weapon.23 

Aside from violence, intent forms another dimension of cyber 

conflict—not all computer intrusions are going to have political 

motivations. While noxious and horrifying to victims, cyber 

conflict does not include issues like revenge-porn or cyber 

sextortion, unless the targets of such attacks further some sort of 

geopolitical objective. 24 
Thus, cyber “conflict” has three dimensions: typically, a 

cyber operation approaches the degree, breadth, and intensity of a 

conflict when it (1) crosses international borders; (2) achieves its 

objectives through violent means; (3) it is carried out by 

sophisticated groups to pursue the political interests of a state or 

non-state armed group.25 Figure 1 shows these elements on a 

continuum. But given that information technology has developed 

 
21 There are, however, international conventions, like the Budapest Convention on 

Cybercrime, that provide some normative instruction on cross-border cybercrime. Even so, 

adherence to this Convention remains patchy.  
22 See generally Terence Check, The Tallinn Manual 2.0 on Nation-State Cyber 

Operations Affecting Critical Infrastructure, 13 AM. NAT’L SECURITY L. BRIEF 1 (2023); 

Terence Check, IHL Targeting in Cyberspace, 23 INT’L AFF. REV. 14 (2015); Terence 

Check, Analyzing the Tallinn Manual’s Jus ad Bellum Doctrine on Cyber Conflict: A 

NATO-Centric Approach, 63 CLEV. ST. L. REV. 495 (2015). 
23 Smaller-scale kinetic attacks carried out by individuals or small groups may, if 

politically motivated, be considered a kind of non-international armed conflict, which is 

still regulated by international humanitarian law.  
24 See, e.g., The Most Hated Man on the Internet (Netflix 2022). 
25 See, e.g., UNHCR, Toolbox: Protection in an Armed Conflict, at 29 (2021) 

(“Other forms of large-scale violence, such as civil unrest, riots, gang violence, crime, and 

acts of terrorism do not qualify as ‘armed conflicts’ as they do not meet the minimum level 

of intensity and organization required.”). 
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only recently, the exact contours of “cyber conflict” remain blurry, 

at least until there is more state practice to examine trends and 

norms.26  
Schmitt again states: “International law necessarily 

evolves over time in order to ensure that the applicable normative 

architecture remains responsive to the context in which it applies. 

That dynamic occurs in three ways – through new treaty law, 

through the crystallization of new norms of international 

customary law, and by means of interpretation of existing treaty 

or customary law.”27 To summarize, cyber conflict is a distinct 

and particularly form of harm in cyberspace that is still 

developing, and its development will most likely take place 

through normative discussions.28  

 
Figure 1. Cyber Conflict, On a Continuum 

IV. DEVELOPING CHURCH VIEWS ON CYBER CONFLICT 

The previous section of this essay explained that some law 

does govern some cyber conflict, but there is much room to discuss 

 
26 See Schmitt, supra note 2. 
27 Id. 
28 The Tallinn Manual 2.0 sets forth black-letter rules for cyber operations, including 

those that implicate the law of armed conflict. However, these rules are descriptive, not 

normative. 
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what the law should be.29 Examining whether current law 

contributes to good outcomes for society and the law “should” do, 

is largely a moral exercise.30 In this respect, therefore, the 

Catholic Church could exercise its moral and religious authority 

to shape the future development of international law governing 

cyber conflict. Admittedly, doing so will be a large undertaking. 

The Church would need to develop or utilize expertise from 

lawyers who can advise the Church on fast-changing 

technological matters.31  
As mentioned previously, the Church has said little about 

the legal and theological dimensions of cyber war (or cyber-

enabled conflict). With raging wars in the Middle East and 

Ukraine, examining the morality of “computer logic bombs” might 

seem like splitting hairs when there are real bombs falling from 

the skies. But opining on the moral dimensions of cyber conflict, 

and thereby influencing the growth of international law over 

cyber conflict, is nevertheless a worthy task for the Catholic 

Church. Moral clarity on cyber conflict from the Church could 

have a palpable impact on the development of international law 

over the digital environment, given the Church’s vast and diverse 

geographic and spiritual reach. Additionally, the Church could 

consider that some of the most aggressive and prolific cyber 

operations originate from countries with an ambivalent or 

outright antagonistic relationship with the Church.32 Setting out 

 
29 See, e.g., Terence Check, The Tallinn Manual 2.0 on Nation-State Cyber 

Operations Affecting Critical Infrastructure, 13 AM. U. NAT’L SECURITY L. BRIEF 1 

(2023), https://digitalcommons.wcl.american.edu/nslb/vol13/iss1/1. 
30 Unless you are a legal positivist. See George P. Fletcher, Law and Morality: A 

Kantian Perspective, 87 COLUM. L. REV. 533 (1987), 

https://scholarship.law.columbia.edu/faculty_scholarship/1071. 
31 Though the Church has historically provided institutional support for scientific 

and technological study, its role in the development of the internet is almost entirely non-

existent. See Richard DeClue, Church Role in the Development of Modern Science, 

CHURCH LIFE JOURNAL (Sept. 14, 2023), https://churchlifejournal.nd.edu/articles/the-

catholic-churchs-role-in-the-development-of-modern-science/. 
32 See e.g., INTELLIGENCE COMMUNITY THREAT ASSESSMENT FOR 2024, (naming 

China, North Korea, and Iran as persistent cyber threat actors.); 2022 REPORT ON 

RELIGIOUS FREEDOM ON NORTH KOREA (showing continued human rights abuses and no 

official presence of the Catholic Church, despite there being one Catholic cathedral in the 

country); 2022 REPORT ON RELIGIOUS FREEDOM IN IRAN (reporting continued arrests and 

human rights violations against Christian converts, and explaining that religious conversion 

is forbidden under Iranian law, with the only persons allowed to practice Christianity are 

those Christian minority groups (such as Armenian Christians) whose presence in the 
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Church views on such cyber operations could have a significant 

impact on the legality of cyber operations conducted by all nation-

states, including constraining the malignant cyber operations by 

states unfriendly to democracy and religious freedom, especially 

the Church.33  
Given the increasing geopolitical tension between the 

“West” and autocratic societies, the time has never been better for 

the Church to stake a position on the morality and the legality of 

cyber operations under international law, especially when those 

operations implicate the law of armed conflict and are highly 

organized, violent, and international in scope. Doing so not only 

would benefit all humanity but would also promote the Holy See’s 

role as a neutral actor within international relations and 

exercising its “moral and spiritual power.”34  
Even if conflicts between large nation-states remain “cold,” 

the ability for states to carry out cyber operations, and achieve 

their geopolitical goals through cyber means, might make “hot” 

conflicts more likely. In such heightened environments, the Holy 

See could consider extending its current positions on 

disarmament and cyber operations against critical 

infrastructure.35 
 

 
country pre-dates the Islamic Republic’s founding in 1979); 2022 REPORT ON RELIGIOUS 

FREEDOM IN THE PEOPLE’S REPUBLIC OF CHINA (reporting that despite Catholicism being 

one of five recognized religions and the existence of a 2018 agreement between the Vatican 

and the PRC, that Catholic clergy who do not swear loyalty to the state have been 

imprisoned or “disappeared” by state authorities).  
33 See generally Lt. Gen. Ion Mihai Pacepa & Prof. Ron Rychlak, Disinformation: 

Former Spy Chief Reveals Secret Strategies for Undermining Freedom, Attacking 

Religion, and Promoting Terrorism 144 (2013) (describing Premier Khrushchev’s plan in 

February 1960 to undermine the moral authority of the Vatican and tarnish the reputation 

of the United States). 
34 Lateran Treaty art. 24 ("In regard to the sovereignty appertaining to it also in the 

international realm, the Holy See declares that it desires to remain and will remain outside 

of any temporal rivalries between other States and the international congresses called to 

settle such matters, unless the contending parties make a mutual appeal to its mission of 

peace; it reserves to itself in any case the right to exercise its moral and spiritual power."). 
35 See, e.g., H.E. Archbishop Gabriele Caccia, Holy See Speaks on Disarmament 

Measures and Cybersecurity, Statement at the 76th Sess. of the U.N. General Assembly, 

First Committee: Second Cluster (Oct. 18, 2021), 

https://holyseemission.org/contents/statements/616de9db7cb88.php. 
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V. CONCLUSION AND FUTURE CONSIDERATIONS 

Developing Church doctrine on cyber conflict may take 

years and exceeds the scope of this essay. But there are a few 

places where additional focus may have the most palpable impact, 

especially in the interest of promoting peace and goodwill among 

nations.  

First, existing legal scholarship available in the United 

States (for example) does not examine with any depth the 

relationship between the Vatican’s theological and moral 

influence and the development of the modern law of armed 

conflict. As noted above, there is plenty of scholarship to show 

that the Church led the development of the law of war in Late 

Antiquity and the Middle Ages. But there is not much scholarship 

to show the Church’s role in the development of the law of armed 

conflict in the Modern Age. Further study of the diplomatic 

history of the Hague Conventions, the Geneva Conventions, and 

additional treaties restricting particular aspects of armed conflict 

would potentially yield further public insight into the role of the 

Holy See in bringing about our modern rules-based international 

law of armed conflict. 
Second, the Holy See could begin to examine more closely 

existing international conventions regarding elements of 

cyberspace, such as the Budapest Convention on Cybercrime. 

Because ordinary criminal activity also implicates Church 

teaching but also serves as a convenient runway to other more 

serious and organized kinds of cyber operations, further study by 

the Church of existing legal instruments may further assist in the 

development of the law of cyber conflict.  

Third, the Holy See could also begin to develop more 

specific guidance on cyber-attacks (such as those rising to the 

level of an “armed attack” within the meaning of Article 51 of the 

UN Charter. To this point, statements of the Holy See on any 

cyber or digital matter have pertained to either cyberspace’s 

interaction with other issues like nuclear disarmament, or are 

focused on social media, online safety, and addressing online 

crime like child sexual abuse material.36 Given the geopolitical 

 
36 H.E. Archbishop Gabriele Caccia, Archbishop Caccia Speaks About Countering 

the Use of Information and Communications Technologies for Criminal Purposes, 
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issues and the possible impact on state practice in this realm, the 

Church would likely need to carefully consider such positions and 

their likely impact on the activities of state actors.  
Nevertheless, there is a clear role for the Church in 

developing the future of the law of cyber conflict, especially when 

cyber conflict rises to the level of armed conflict. Because “[e]very 

single norm of [the law of international armed conflict] . . . 

confronts a built-in tension between the relentless demands of 

military necessity and humanitarian considerations, working out 

a compromise formula,” the Church has historical expertise in 

promoting human rights in warfare, as noted above. Thus, it is 

now the right time for the Church to begin to examine these new 

technological developments and the new tensions between 

military necessity and humanitarian considerations in an era of 

cyber-enabled conflict.37  
 

* * *

 
Statement before the 77th Sess. of the U.N. General Assembly, Third Comm., Agenda Item 

110 (Oct. 3, 2022), https://holyseemission.org/contents/statements/63b5ef210d84f.php. 
37 Dale Stephens, XIII: The Age of Lawfare, 87 INT'L L. STUD. 327, 350 (2011). 
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Abstract 

This article examines the influence of Justice Antonin Scalia’s 

U.S. Supreme Court's decision in Dobbs v. Jackson Women's 

Health Organization, which overturned Roe v. Wade. Justice 

Scalia was critical of using foreign law in constitutional 

interpretation, particularly concerning moral issues like abortion. 
Scalia argued that comparative approaches could introduce 

ideological biases, undermining the objectivity of constitutional 

analysis.  
In Dobbs, the majority overlooked the comparative 

constitutional law inquiry. They relied on the precedent set by 

Glucksberg v. Washington, arguing that the right to abortion 

established in Roe v. Wade is not a fundamental constitutional 
right because it lacks support in the Constitution’s text, as well as 

in the nation’s history and tradition. Nevertheless, the majority 

did not adopt Glucksberg's method of comparative inquiry. 

The majority in Dobbs could have utilized the Glucksberg 

approach to examine data from various jurisdictions regarding 

abortion.  

Critics argue that the Dobbs decision distances the United 

States from global constitutional trends and practices related to 
abortion rights. By engaging in comparative inquiry, the Court's 

majority had the opportunity to assess factors such as abortion 

restrictions, the lateness of permitting abortion, and state interests 

in fetal protection in different jurisdictions. Unfortunately, the 

majority missed these opportunities, resulting in a weakened 

constitutional debate. 
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I. INTRODUCTION 

Two weeks before the World Health Organization (“WHO”) 

declared COVID-19 a pandemic and the then United States 

President Donald Trump declared the novel coronavirus a 

national emergency, Professor Mary Ann Glendon delivered a 

Justice Scalia Lecture titled “Who Needs Foreign Law?”1 In 

summary, Glendon argued that contrary to popular conception, 

the late Supreme Court Justice Antonin Scalia believed America 

had much to learn from laws adopted by nations abroad.2 
Much has happened since Glendon delivered her lecture on 

February 25, 2020. But the major upheaval in the constitutional 

realm is Dobbs v. Jackson,3 the decision by the Supreme Court of 

the United States which holds that the Constitution of the United 

States does not confer a right to abortion and which overrules 

both Roe v. Wade 4 and Planned Parenthood v. Casey.5 Most of the 

public discussion points out that Dobbs will be “the enduring 

legacies” of several different people, including President Donald J. 

Trump for his nomination of three conservative Justices, the late 

Justice Ruth Bader Ginsburg for not leaving the Court in time, 

and Chief Justice John Roberts for losing control of his Court. But 

Dobbs will also be “the enduring legacy” of the late Justice 

Antonin Scalia in terms of what Americans can learn from the 

nations abroad concerning the abortion issue. 
This article argues that Justice Scalia was not anti-foreign 

law, but rather he was anti the subjective approach in 

comparative law, in which judges merely borrow foreign sources 

to reach their premeditated conclusion. Moreover, Justice Scalia 

was cautious about the trend of rights-based convergence after 

promulgating the Universal Declaration of Human Rights 

(“UDHR”). Justice Scalia was also concerned about a network of 

global judges who pushed the rights-based convergence process in 

the domestic courts across the globe. Nevertheless, Justice Scalia 

 
1 Jeff Neal, Who Needs Foreign Law?, HARVARD LAW TODAY (Mar. 4, 2020), 

https://hls.harvard.edu/today/who-needs-foreign-law/. 
2 Mary Ann Glendon, The 2020 Scalia Lecture: Who Needs Foreign Law? (Feb. 25, 

2020), https://www.youtube.com/watch?v=ghkNzJSPkqM. 
3 Dobbs v. Jackson Women's Health Organization, 597 U.S. 215 (2022). 
4 Roe v. Wade, 410 U.S. 113 (1973). 
5 Planned Parenthood v. Casey, 505 U.S. 833 (1992). 
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was open to relying on foreign law to use data from foreign 

jurisdictions, rather than conducting an actual analysis of 

primary legal materials. 

This article posits that Justice Scalia’s conviction on the 

use of foreign law can be seen in his view on the abortion issue. 

Justice Scalia was critical of his liberal colleagues who ignored 

foreign law in their abortion cases. For example, Casey did not 

mention foreign law at all, and Roe only relied on modern British 

law. For Justice Scalia, his liberal colleagues did not want to rely 

on foreign law on abortion because it did not support their 

conclusion. 

A comparative analysis of abortion laws around the world 

indicates that the United States is one of the most permissive 

countries regarding abortion access.6 According to a 2020 report 

by the United Nations, only 34 percent of countries allow abortion 

solely at a woman's request.7 This figure increased from 24 

percent in 1996.8 Most countries that have legalized abortion also 

set gestational limits. Among those countries that permit abortion 

on demand, 82 percent impose some form of gestational limit,9 

with 84 percent of these countries setting a limit of less than 12 

weeks of gestation.10 

Out of 193 United Nations member countries, only 8% (15 

countries) allow abortion without restrictions during the first 15 

weeks of gestation.11 Among these 15 countries, eight permit 

 
6 Brief of International and Comparative Legal Scholars as Amici Curiae in Support 

of Respondents at 22, Dobbs v. Jackson Women's Health Organization, 597 U.S. 215, 142 

S. Ct. 2228 (2022) (No. 19-1392), https://www.supremecourt.gov/DocketPDF/19/19-

1392/192929/20210920124903156_Brief%20of%20Intl%20and%20Comparative%20Lega

l%20Scholars%20as%20Amici%20Curiae%20in%20Support%20of%20Respondents.pdf 

[hereinafter ICLS Dobbs Brief].  
7 UNITED NATIONS, DEP’T OF ECONOMIC AND SOCIAL AFFAIRS, POPULATION DIVISION, 

World Population Policies 2017: Abortion Laws and Policies – A Global Assessment: 

Highlights (2020), at 1 [hereinafter U.N. World Population Policies]. 
8 Id. at 7. 
9 Id. at 11.  
10 Id. at 12.  
11 See Mary Harned & Mia Steupert, Gestational Limits on Abortion in the United 

States Compared to International Norms, CHARLOTTE LOZIER INST. (2024), 

https://lozierinstitute.org/gestational-limits-on-abortion-in-the-united-states-compared-to-

international-norms/#_ednref4. These countries are France, Iceland, Mexico, Netherlands, 

Sweden, Guinea-Bissau, South Korea, Colombia, New Zealand, Australia, Canada, China, 

Singapore, Vietnam, and the United States. 
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abortion on demand with no federal gestational limits. The 

United States is one of these eight countries that allows abortion 

on demand at the federal level without any gestational 

restrictions. The other countries include Australia12, Canada,13 

China,14 Guinea-Bissau,15 Mexico,16 South Korea,17 and 

Vietnam.18 In sum, the United States ranks among the top 8 % of 

most permissive countries that permit abortion on demand.  

The United States also has a more permissive abortion 

policy compared to many European nations. Out of 50 European 

countries, 46 impose restrictions on abortion after 15 weeks of 

gestation.19 Several western European countries, which have 

relatively permissive abortion laws—such as Germany, Italy, 

 
12 The Australian federal government does not place gestational limits on abortion. 

Each state and territory are responsible for abortion law and has different rules. The 

strictest limit is 16 weeks (Tasmania), and at the Australian Capital Territory abortion 

access is legal at any pregnancy gestation. See Abortion Law in Australia, MSI AUSTRALIA 

(Sept. 2024), https://www.msiaustralia.org.au/abortion-law-in-australia/. 
13 R. v. Morgentaler [1988] 1 SCR 30 (Can.). The Canadian Supreme Court decided 

that the criminal code provisions surrounding abortion were deemed unconstitutional 

through the Charter of Rights and Freedoms. Because of this decision, abortion became 

legal at all stages for Canadians without any gestational limit. 
14 LAW OF THE PEOPLE'S REPUBLIC OF CHINA ON MATERNAL AND INFANT HEALTH 

CARE (promulgated by the STANDING COMM. NAT’L PEOPLE’S CONG., Nov 4, 2017, 

effective Nov 5, 2017) (2017) (P.R.C.), https://reproductiverights.org/wp-

content/uploads/2022/01/The_Peoples_Republic_of_China_on_Maternal_and_Infant_Heal

th_Care_Revised_in_2017_Chinese-and-English_unofficial-document.pdf   
15 LAW NO. 11/2010 ON REPRODUCTIVE HEALTH AND FAMILY PLANNING, OFFICIAL 

GAZETTE NO. 39, Sept. 2010 (Guinea-Bissau). The Law states that abortions should be 

performed in accordance with current legislation. Nevertheless, there is still no regulation 

or clinical guidelines on voluntary termination of pregnancy. The lack of legislation 

implying no legal limit on abortions performed in Guinea Bissau.  
16 In September 2023, the Mexican Supreme Court decided to decriminalize abortion 

nationwide. Since then, two-thirds of the country’s states have legalized abortion. While it 

may not be the “norm” that elective abortion is performed past 15 weeks of gestation, 

Mexico is included in this article’s count of countries permitting elective abortion with no 

federal gestational limit because of the country’s lack of gestational limit. 
17 CONSTITUTIONAL COURT (CONST. CT.), 2017Hun-Ba127, Apr. 11, 2019 (S.Kor.) 

(English translation). The Court decided to decriminalize the Criminal Act provisions that 

criminalize abortion. Abortion became decriminalized in South Korea effective January 1, 

2021. In aftermath of the decision, abortion remains unregulated in the country and is 

available without gestational restrictions.  
18 LUẬT BẢO VỆ SỨC KHOẺ NHÂN DÂN [Law on the Protection of Public Health], 

ch. VII, art. 44 (1989) (Viet.). The statute does not include a gestational limit, thus making 

abortion on demand legal at any stage of pregnancy. 
19 Harned & Steupert, supra note 11, at 5-6.  
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Spain, Norway, and Switzerland—set a gestational limit of 14 

weeks or earlier for abortion on demand.20 Among the 42 

European countries that allow abortion on demand, 6 impose 

limits after 10 weeks,21 26 after 12 weeks,22 and 6 between 12 and 

15 weeks.23 Only 4 European countries permit abortion on 

demand after 15 weeks: France (16 weeks),24 Sweden (18 weeks), 

Iceland (22 weeks), and the Netherlands (24 weeks).25 

Sixty-four percent of UN member countries have specified 

reasons for which women must present to obtain an abortion. 26 

These reasons vary from the most restrictive, such as complete 

prohibition27 to the least restrictive, which can include socio-

economic circumstances28 or situations where pregnancy poses 

risks to the mother's physical and/or mental health.29 

Furthermore, some countries impose additional barriers to 

accessing abortion, including mandatory waiting periods, 

required counseling, parental consent for minors, and sometimes 

spousal consent for married women. 

This article examines to what extent the majority in Dobbs 

relied on foreign law to support their arguments and whether 

they followed Justice Scalia’s approach to foreign law. This article 

 
20 International Legal Scholars Brief, supra note 6, at 24.  
21 Bosnia and Herzegovina, Kosovo, Portugal, Serbia, Slovenia, and Turkey. 
22 Albania, Armenia, Azerbaijan, Belarus, Bulgaria, Croatia, Cyprus, Czechia, 

Denmark, Estonia, Finland, Georgia, Greece, Hungary, Ireland, Latvia, Lithuania, 

Macedonia, Moldova, Montenegro, Norway, Russia, San Marino, Slovakia, Switzerland, 

and Ukraine. 
23 Austria, Belgium, Germany, Luxembourg, Romania, and Spain. 
24 In 2022, France expanded its abortion policy and now permits abortion on demand 

through 14 weeks from conception, which converts to 16 weeks of gestation. A guide 

explaining France’s updated abortion law can be found here: https://abortion-

policies.srhr.org/documents/countries/25-France-Voluntary-Interruption-of-Pregnancy-

Guide-2023.pdf#page=3, 
25 Harned & Steupert, supra note 11, at 6.  
26 Id. at 3.  
27 The countries where abortions are illegal are Andorra, Dominican Republic, 

Egypt, El Salvador, Haiti, Honduras, Iraq, Jamaica, Laos, Madagascar, Malta, Mauritania, 

Nicaragua, Palau, Philippines, Republic of Congo, San Marino, Senegal, Sierra Leone, 

Suriname, and Vatican City. 
28 U.N. World Population Policies, supra note 7, at 8; 37 percent of countries 

permitted abortion for economic or social reasons.  
29 Id. at 6-7; 72 percent of countries permitted abortion as a means of preserving a 

woman’s health and mental health is identified as a legal justification for abortion in 69 

percent of countries.  
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argues that Justice Scalia correctly noted that the Court had 

generally avoided reference to foreign jurisdictions in its abortion 

caselaw. But while Justice Scalia intended to criticize the liberal 

majorities in Roe and Casey, who arguably ignored or overlooked 

abortion restrictions in different countries, the conservative 

judges themselves took a similar approach in Dobbs. 
The majority in Dobbs ignored comparative inquiry. There 

were many opportunities for Justice Alito and his conservative 

colleagues to conduct a comparative inquiry to support their 

opinion, but they missed the opportunities to do so. First, the 

majority in Dobbs could have resolved third-party standing issues 

through comparative inquiry. Justice Alito could have 

demonstrated the third-party standing approach in abortion 

constitutionalism as closely connected to judges’ preferences to 

expand access to abortion. Second, the Court majority could have 

relied on the data from a different jurisdiction, like the Court did 

in Glucksberg,30 to refute the arguments that many countries 

outside the United States have liberal exceptions to abortion and 

that abortion provides women with opportunities to participate 

fully and equally in economic, political, and social life. Finally, the 

Court majority could have used a comparative inquiry to address 

the criticism that the United States has become an international 

outlier after Dobbs, considering the worldwide liberalization of 

abortion laws.  
Part I will provide an introduction, and Part II will revisit 

Justice Scalia’s view on comparative law and abortion 

constitutionalism. In this section, the article will analyze Justice 

Scalia’s criticism of the subjective use of foreign law, and it will 

tie Scalia’s criticism to the debate on comparative law 

methodology. Finally, this section will explore Scalia’s view on 

abortion, constitutionalism, and the debate over constitutional 

convergence theory. In Part III, the article will analyze the Dobbs 

decision in the context of comparative law inquiry. The first part 

of this section will provide an overview of the comparative 

background of the case, followed by the debate on the oral 

argument on the use of foreign law. Then it will analyze the lack 

of comparative analysis in the Court’s opinion. Part IV discusses 

comparative law issues and explores what the Dobbs majority 

 
30 Washington v. Glucksberg, 521 U.S. 702 (1997). 
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opinion could have been about comparative law analysis. Finally, 

this article will conclude that Justice Scalia correctly noted that 

the Court has generally avoided reference to foreign jurisdictions 

in its abortion case law. Unfortunately, the conservative judges 

themselves took a similar approach to Dobbs. The constitutional 

debate was impoverished as a result. 

II. REVISITING JUSTICE SCALIA’S VIEW ON COMPARATIVE 

CONSTITUTIONAL LAW AND ABORTION 
A. THE LAST TESTAMENT OF JUSTICE SCALIA ON COMPARATIVE 

LAW  

Justice Antonin Scalia died on February 13th, 2016. A few 

weeks before his death, from January 24 to February 2nd, Justice 

Scalia took a trip to Asia with his writing partner, Professor 

Bryan Garner.31 They planned the ten-day trip as a lecture series, 

a book discussion, and a touring opportunity to talk about their 

co-authored books – Reading Law32 and Making Your Case.33 

During his trip, Justice Scalia went to Singapore under the 

National University of Singapore’s Lee Kuan Yew Distinguished 

Visitors Programme and gave a public lecture titled “Judges as 

Moral Arbiters,” on January 28, 2016.34 In his lecture, Scalia 

warned the audience, “We [the United States] are the envy of 

Western judicial powers and even the constitutional courts in 

Europe have followed us. . . . I am not sure whether (judicial) 

hegemony has reached Asia, but be on guard. The temptation of 

judicial arrogance exists.”35  

 
31 Tony Mauro, Scalia Was ‘Unbelievably Energetic’ During Recent Trip to Asia, 

Co-Author Said, NAT’L L.J., Feb. 14, 2016, 

https://www.law.com/nationallawjournal/almID/1202749725758/. 
32 ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF 

LEGAL TEXTS (2012).  
33 ANTONIN SCALIA & BRYAN A. GARNER, MAKING YOUR CASE: THE ART OF 

PERSUADING JUDGES (2009). 
34 K.C. Vijayan, Legal Minds Remember 'Witty' Justice Scalia, THE STRAITS TIMES 

(Feb. 16, 2016), https://www.straitstimes.com/singapore/legal-minds-remember-witty-

justice-scalia. 
35 Id.; K.C. Vijayan, Why Judges Should Not Be Moral Arbiters, THE STRAITS TIMES 

(Feb. 11, 2016), https://www.nus.edu.sg/newshub/news/2016/2016-02/2016-02-

11/ARBITERS-st-11feb-pA20.pdf. 
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Here, Scalia tried to warn judges across the globe that they 

must beware of their practice of citing foreign sources, especially 

American cases. So why did Justice Scalia need to address the 

issue of the citation of foreign law worldwide? The answer is that 

courts in different countries, such as India, South Africa, Japan, 

and Taiwan, have regularly cited foreign and international law in 

their decisions.36 Singapore, the country where Scalia delivered 

his lecture, is also not immune to the citation of foreign law. With 

a different style and variation, Singaporean judges have always 

cited foreign case law.37 Presumably, Scalia wanted to warn the 

Singaporean judges not to use a cherry-picking approach in 

comparative law inquiry, in which they merely borrow foreign 

sources to reach their conclusion. 
What is the significance of Scalia’s last lecture series in 

Singapore? First and foremost, this lecture was Justice Scalia’s 

last international lecture, where he presented his last testament 

on comparative law. Over the last decade of his life, Justice Scalia 

presented his objections to the cherry-picking approach in 

comparative law. In light of his last lecture on comparative law in 

Singapore, one has a fresh reading of Scalia’s concern over the 

comparative constitutional law approach.  

To understand Justice Scalia’s concern over the cherry-

picking approach, one must trace it back to the disagreement over 

the role of comparative constitutional law in the Supreme Court 

of the United States, which reached its intensity in the early 

2000s. In Lawrence v. Texas,38 the Court struck down the Texas 

penal law that prohibited sodomy, partly by relying on how 

foreign courts and legislatures treated sexual intimacy. Justice 

Kennedy wrote the majority opinion and relied on the European 

Court of Human Rights Decision in Dudgeon v. the United 

Kingdom.39 Justice Kennedy’s citation of foreign law reflects a 

refutation of Chief Justice Burger’s concurrence in Bowers v. 

 
36 Johanna Kalb, The Judicial Role in New Democracies: A Strategic Account of 

Comparative Citation, 38 YALE J. INT’L L. 423 (2013); David Law, Judicial 

Comparativism and Judicial Diplomacy, 163 U. PA. L. REV. 927 (2015). 
37 Jack Tsen-Ta Lee, Foreign Precedents in Constitutional Adjudication by the 

Supreme Court of Singapore, 1963-2013, 24 PAC. RIM L. & POL'Y J. 253 (2015).  
38 Lawrence v. Texas, 539 U.S. 558 (2003).  
39 Dudgeon v. the United Kingdom, App No 7525/76, [1981] ECHR 5, (1982) 4 

EHRR 149, IHRL 31 (ECHR 1981). 



76 
CREIGHTON INTERNATIONAL AND 

COMPARATIVE LAW JOURNAL 
[Vol. 15:2 

 

 

Hardwick,40 which relied on a supposed Western consensus 

disapproving of same-sex sexual relationships. In Bowers, the 

Burger Court found that the prohibition of sodomy, which 

sanctioned the behavior regardless of gender, could survive 

constitutional scrutiny as it did not conflict with the due process 

clause of the Fourteenth Amendment. In his concurring opinion, 

Justice Burger wrote, “The proscriptions against sodomy have 

very “ancient roots.” Decisions of individuals relating to 

homosexual conduct have been subject to state intervention 

throughout the history of Western civilization. Condemnation of 

those practices is firmly rooted in Judeo-Christian moral and 

ethical standards.”41 
In Lawrence, Justice Kennedy cited European statutory 

and judicial developments to refute Justice Burger’s concurrence. 

Justice Kennedy stated: 

Almost five years before Bowers was decided the 

European Court of Human Rights considered a case 

with parallels to Bowers and to today’s case. An 

adult male resident in Northern Ireland alleged he 

was a practicing homosexual who desired to engage 

in consensual homosexual conduct. The laws of 

Northern Ireland forbade him that right…The Court 

held that the laws proscribing the conduct were 

invalid under the European Convention on Human 

Rights. Dudgeon v. United Kingdom, 45 Eur. Ct. H. 

R. (1981). Authoritative in all countries that are 

members of the Council of Europe (21 nations then, 

45 nations now), the decision is at odds with the 

premise in Bowers that the claim put forward was 

insubstantial in our Western civilization.42 

Indeed, Justice Kennedy’s reliance on Dudgeon invited refutation 

to Burger’s concurrence that homosexual relationships have been 

accepted as an integral part of human freedom in the Western 

world. Justice Kennedy used foreign law, as evidence of “an 

 
40 Bowers v. Hardwick, 478 U.S. 186 (1986). 
41 Id. at 196 (Burger, C.J., concurring). 
42 Lawrence, supra note 38, at 573.  
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emerging awareness” of the meaning of same-sex intimacy in 

wider civilization, which Chief Justice Burger thought he had 

interpreted correctly in Bowers.  
Justice Scalia, in his dissent joined by Chief Justice 

Rehnquist and Justice Thomas, attacked the majority’s reliance 

on foreign sources of law and practice, arguing that: 

[A]n “emerging awareness” is by definition not 

deeply rooted in this Nation’s history and 

tradition(s) . . . Constitutional entitlements do not 

spring into existence because some States choose to 

lessen or eliminate criminal sanctions on certain 

behavior. Much less do they spring into existence, as 

the Court seems to believe, because foreign nations 

decriminalize conduct.43 

Justice Scalia further criticized the majority’s reliance on foreign 

law, adding that, “The Court’s discussion of these foreign views 

(ignoring, of course, the many countries that have retained 

criminal prohibitions on sodomy) is therefore meaningless dicta. 

Dangerous dicta, however, since ‘this Court . . . should not impose 

foreign moods, fads, or fashions on Americans.’”44  In short, Scalia 

believed that the imposition of foreign moral concepts on the 

American people via constitutional interpretation is both 

misguided and unreasonable.  

Although Justice Scalia’s dissent in Lawrence drew 

significant scholarly attention, comparative theorists pay less 

attention to the background of the dissent, which is the fear of 

subjectivity. In his dissent, Scalia criticized the majority for not 

citing the rest of the world. Scalia then repeatedly argued that 

the reference to foreign law in Lawrence was manipulative 

because the Court only looked to Europe but ignored the countries 

that prohibit sodomy. As Scalia said in his debate with Justice 

Breyer, “don’t just talk about Europe, let’s look at the rest of the 

 
43 Id. at 598 (Scalia, J., dissenting). 
44 Id. at 598 (Scalia, J., dissenting). 
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world.”45 Similarly, in his speech at the American Enterprise 

Institute in 2006, Justice Scalia asserted: 

But of course, Europe is not representative of the 

whole world . . . 33 out of 51 countries in Africa 

prohibit it (sodomy); 8 out of 43 countries in the 

Americas; 27 out of 47 Asian Pacific countries, and 

11 out of 14 in the Middle East. Thus, the rest of the 

world aside from Europe is about evenly split on the 

issue.46  

Therefore, Scalia held that reference to foreign law invites 

manipulation because judges who have already made up their 

minds to reach a certain conclusion but cannot cite prior 

American opinion because there is no precedent, then rely on 

foreign sources to back up their conclusion.  

B. SCALIA ON COMPARATIVE LAW METHODOLOGY AND 

SUBJECTIVITY 

As Justice Scalia was strongly opposed to the cherry-

picking approach in comparative law inquiries, we must review 

the methodological issue in the comparative law inquiry. The 

methodological issue is important because it closely relates to 

Scalia’s fear of subjectivity in comparative law inquiry.  

1. On the Complexities of Comparative Constitutional Law 

Methodology 

In general, there are at least five major methodologies in 

the contemporary field of comparative constitutional law: 

classificatory, contextual, historical, universalist, and 

 
45 See Norman Dorsen, The Relevance of Foreign Legal Materials in U.S. 

Constitutional Cases: A Conversation Between Justice Antonin Scalia and Justice Stephen 

Breyer, 4 INTL. J. CONSTITUTIONAL L. 519, 531 (2005). 
46 Antonin Scalia, Foreign Law, in ANTONIN SCALIA, SCALIA SPEAKS: REFLECTIONS 

ON LAW, FAITH, AND LIFE WELL LIVED 257 (Christopher J. Scalia & Edward Whelan eds., 

2017). 
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functional.47 The debate between the different schools of thought 

on the “best” methodology has long plagued the comparative 

constitutional law field.48  
There are two main groups of users of comparative 

constitutional law: the first group consists of constitutional 

drafters and constitutional court judges. In contrast, the second 

group comprises university professors and scholars who compare 

constitutional law for academic purposes. There have been some 

long-standing concerns over the abuse of comparative 

constitutional law from the first group.49 For example, criticism of 

universalist judges and drafters’ approach to case selection while 

overlooking comparative theory and research methodology.50 The 

methodologies in the second group also involve some 

complications; for instance, studies on the jurisdiction of northern 

or western constitutional development often overlook 

constitutional developments in the Global South.51 
There are three distinct approaches among the first group 

of comparative law theorists.52 First, the expressivist theory 

judges and drafters who view comparative constitutional law as 

having little use, as the national constitution embodies national 

 
47 See Vicki Jackson, Comparative Constitutional Law: Methodologies, in THE 

OXFORD HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW, 254-74 (Michel Rosenfeld 

& András Sajó, eds, 2012). 
48 See Vicki Jackson, Methodological Challenges in Comparative Constitutional 

Law, 28 PENN ST. INT’L L. REV. 319 (2009). 
49 See Cheryl Saunders, The Use and Misuse of Comparative Constitutional Law, 13 

IND. J. GLOB. LEGAL STUD 1 (2006).  
50 See Martin Gelter & Mathias Siems, Citations to Foreign Courts – Illegitimate 

and Superfluous, or Unavoidable? Evidence from Europe, 62 AM. J. COMP. L. 35 (2014); 

see also Roger P. Alford, In Search of a Theory of Constitutional Comparative, 52 UCLA 

L. REV. 639 (2006); Christopher McCrudden, Common Law of Human Rights? 

Transnational Judicial Conversations on Constitutional Rights, 20 OXFORD J. LEGAL 

STUD. 499 (2000).  
51 See David Fontana, The Rise and Fall of Comparative Constitutional Law in the 

Postwar Era, YALE J. INT’L L. 36 (2011), 1 (noting that during the 1950s and 1960s, most 

law review articles on comparative public law discussed the idea of exporting American 

constitutional ideas to the rest of the world); see also Jedidiah Kroncke, An Early Tragedy 

of Comparative Constitutionalism: Frank Goodnow and the Chinese Republic. 21 PAC. 

RIM L. & POL’Y J. 533 (2012). 
52 For a more detailed mapping of different approaches, see Francesca Bignami, 

Methodologies of Comparative Constitutional Law: Functional Approach, in MAX PLANCK 

ENCYCLOPEDIA OF COMPARATIVE CONSTITUTIONAL LAW (2021). 
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identity.53 Nevertheless, this approach does not close the 

possibility for comparative inquiry. Comparisons with other 

jurisdictions can be reflective as they aim at giving domestic 

actors a clearer, more considered understanding of their own 

country’s constitutional culture, but they cannot and should not 

shape the decision of the Court. Rosalind Dixon proposes a 

dynamic theory of reflective comparison, which focuses on how 

comparison can help United States constitutional decision-

makers identify changes in constitutional standards, traditions, 

or values in a specific context over a particular period, rather 

than simply on fixing the general nature, scope, or priority of 

those understandings.54 Dixon uses the analogy of using foreign 

constitutional practices as a form of rear-view mirror rather than 

as an ordinary form of mirror.55 
The second category comprises universalist judges who 

situate their constitutions within the broader context of the global 

human society.56 In this category, what other jurisdictions say on 

a certain issue is relevant because they share a similar moral 

commitment with the rest of human society. It is the universalist 

approach to which the cherry-picking critique applies 

rigorously.57 The most frequent criticism of this approach is that 

the possibility of referring to foreign cases provides judges with 

too much discretion since it enables “result-driven cherry picking” 

comparative inquiry.58 In the words of Chief Justice Roberts: “If 

you don’t find it in the decisions of France or Italy, it’s in the 

decisions of Somalia or Japan or Indonesia, or wherever.”59 

 
53 Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108 YALE L. 

J. 1225, 1269 (1999). 
54 Rosalind Dixon, A Democratic Theory of Constitutional Comparison, 56 AM. J. 

COMP. L. 947 (2008). 
55 Id. at 961.  
56 Mark Tushnet, Some Reflections on Method in Comparative Constitutional Law, 

in THE MIGRATION OF CONSTITUTIONAL IDEAS 69 (Sujit Choudhry, ed., 2006). 
57 Gelter & Siems, supra note 50, at 40.  
58 See Roger P. Alford, Misusing International Sources to Interpret the Constitution, 

98 AM. J. INT'L L. 57 (2004). 
59 Confirmation Hearing on the Nomination of John G. Roberts, Jr. to Be Chief 

Justice of the United States: Hearings Before the S. Comm. on the Judiciary, 109th Cong. 

(2005), https://www.govinfo.gov/content/pkg/GPO-CHRG-ROBERTS/pdf/GPO-CHRG-

ROBERTS.pdf. 
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The last category is the functionalist judges who believe 

there is a commonality between domestic and foreign 

jurisdictions. The reference to foreign jurisdictions is justified as a 

tool to contemplate the problem of constitutional law.60 According 

to the functionalist, comparative legal inquiry should understand 

the law of different countries as solutions to similar social 

problems.61 The functionalist analysis involves two major tasks: 

problem identification and solution identification, which can be 

described in the following steps:62 First, a problem addressed by a 

constitution or an element of constitutional doctrine is identified. 

Second, other jurisdictions’ constitutional texts and court 

decisions concerning similar problems are discussed thoroughly. 

Third, the variety of solutions revealed from different 

jurisdictions is taken as an option and a technique for assessing 

how this option would work in the practice of different countries. 

Finally, informed by this comparative inquiry, the judges decide 

on the best solution to the problem based on how well they think 

it addresses the issue, rather than adopting a result-driven 

approach.  
Different approaches are related to the types of materials 

and techniques employed by different comparative scholars.63 It is 

worth noting that some scholars have tried to propose an antidote 

to the cherry-picking approach. For instance, Ran Hirschl 

proposes combining qualitative and quantitative approaches, 

including experimental research, statistical analysis (Large N), 

and systematic examination of a small number of cases (small 

N).64 Hirschl was convinced that Large N studies are an antidote 

to the cherry-picking approach because they treat all countries as 

equally important for the comparative study, and at the same 

time, they provide a check against the danger of a result-driven 

approach.65 Nevertheless, these theories are not immune to 

 
60 Tushnet, supra note 56, at 72.  
61 Francesca Bignami, Formal Versus Functional Method in Comparative 

Constitutional Law, 53 OSGOODE HALL L. J. 442, 449 (2016). 
62 Bignami, supra note 52.  
63 Id.  
64 RAN HIRSCHL, COMPARATIVE MATTERS: THE RENAISSANCE OF COMPARATIVE 

CONSTITUTIONAL LAW 244-245 (Oxford Univ. Press 2016). 
65 Apart from Hirschl, some comparative theorists are also proponents of the Large 

N scholarship that uses statistical methods requiring large data sets across many countries. 
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criticism, so they are only somewhat persuasive in and of 

themselves.66 So a judge like Justice Scalia will continue to 

question the application of comparative law in the judicial 

decision-making process.  

2. Glucksberg and Comparative Law Methodology 

While he never explicitly employed comparative law 

theories to remedy the cherry-picking approach, Justice Scalia 

had indeed endorsed comparative law inquiry in the U.S. 

Supreme Court decision in Washington v. Glucksberg.67 In 

Glucksberg, the Court was asked to decide whether the State of 

Washington’s ban on physician-assisted suicide violated the Due 

Process Clause of the Fourteenth Amendment. Chief Justice 

Rehnquist wrote the opinion, joined by four other Justices, 

including most strikingly Justice Scalia, and discussed at great 

length the laws and experiences of the Netherlands, which at that 

time was the only country with experience of physician-assisted 

suicide and euthanasia.68 The Court referred to a Dutch 

government study revealing possible problems with the country’s 

regulation of the practice of assisted suicide. The study showed 

“that in 1990, there were 2,300 cases of voluntary euthanasia 

(defined as ‘the deliberate termination of another’s life at his 

request’), 400 cases of assisted suicide, and more than 1,000 cases 

of euthanasia without an explicit request.”69 The study also found 

“an additional 4,941 cases where physicians administered lethal 

morphine overdoses without the patients’ explicit consent.”70  
The Court found this conclusion suggestive of the fact that, 

despite the existence of various reporting procedures, euthanasia 

 
See David S. Law & Mila Versteeg, The Declining Influence of the United States 

Constitution, 87 NYUL REV. 762 (2012); David S. Law & Mila Versteeg, Sham 

Constitutions, 101 CALIF. L. REV. 863 (2013); Tom Ginsburg & James Melton. Does the 

Constitutional Amendment Rule Matter at All? Amendment Cultures and the Challenges of 

Measuring Amendment Difficulty. 13 INTL. J. CONSTITUTIONAL L. 686 (2015). 
66 See Niels Petersen & Konstantin Chatziathanasiou, Empirical Research in 

Comparative Constitutional Law: The Cool Kid on the Block or All Smoke and Mirrors?, 

19 INTL. J. CONSTITUTIONAL L. 1810 (2021).  
67 Glucksberg, supra note 30. 
68 Id. at 785 (Souter, J., concurring in part). 
69 Id. at 734.  
70 Id. at 734.  
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in the Netherlands has not been limited to competent, terminally 

ill adults who are enduring physical suffering, and that 

regulation of the practice may not have prevented abuses in cases 

involving vulnerable persons, including severely disabled 

neonates and elderly persons suffering from dementia. 
Mary Ann Glendon argues that Justice Scalia had no 

objection to the Court’s reliance on the Dutch experience in 

Glucksberg because the Court majority only used the data instead 

of the actual analysis of primary legal materials.71 Glendon refers 

to Judge Henry Friendly’s argument on using social science data 

in judicial decision-making. Judge Friendly argued that when 

courts rely on social or economic data, “they should be careful to 

observe procedural fairness, both as a goal in its own right and as 

a tool towards getting information that is correct and complete."72 

Judge Friendly posited that a court should refuse to use social 

science data as a basis for its decision if the social information is 

indeterminate. Moreover, when a court relies on social science 

data, Judge Friendly urged his fellow judges to exhibit “a healthy 

skepticism towards the views of experts who claim the ability to 

achieve a quick cure for ancient ills.”73 Judge Friendly also 

referred to the famous “Brandeis brief,” in which the young Louis 

Brandeis compiled a number of statistics from medical and 

sociological journals and listed citations to the articles in his brief 

to support his argument that overwork was inimical to the 

workers' health.74 Judge Friendly distinguished that the Brandeis 

brief was used to show that legislation was rational since 

respectable social science data upheld it. However, it will be 

altogether different when social science materials are used to 

demonstrate that legislation is irrational, thereby providing a 

basis for a court to overturn it.75  
 Glendon argues that there is an analogy between using 

foreign law and Judge Friendly’s assertion on using social science 

data. The foreign law that courts refer to is more often data 

 
71 Glendon, supra note 2.  
72 Henry J. Friendly, The Courts and Social Policy: Substance and Procedure, 33 U. 

MIAMI L. REV. 21, 22 (1978). 
73 Id. at 42.  
74 The name came from the innovative brief submitted by Louis D. Brandeis in 

Muller v. Oregon, 208 U.S. 412 (1908). 
75 Friendly, supra note 72, at 37.  
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instead of an actual analysis of primary legal materials. Based on 

this chain of argument, one can understand that Justice Scalia 

had no objection to reliance on the Dutch experience in 

Glucksberg because the Court did not rely on the Dutch 

experience as the source and reason why the United States 

should not allow physician-assisted suicide. Rather, the Court 

simply looked to the effect of the Dutch experience to provide an 

empirical basis for answering whether the State of Washington 

had a legitimate interest in protecting its citizens. 
Here, it is interesting to note that not long after the 

passing of Justice Scalia, the issue of comparative law, especially 

on the issue of physician-assisted suicide, became an interesting 

phenomenon during the confirmation hearing before the Senate 

Judiciary Committee. In the confirmation hearing of Justice Joan 

Louise Larsen, of the Michigan Supreme Court, to become United 

States Circuit Judge for the Sixth Circuit on September 6, 2017, 

the Senate Judiciary Committee also raised the issue of 

physician-assisted suicide and comparative inquiry.76 Larsen was 

a law clerk to Justice Scalia and has spent most of her career in 

both academia and the world of legal practice and policy. During 

her confirmation hearing, Senator Hatch pressed Larsen to 

explain her 2004 law review article, in which she defended 

Glucksberg as an example of “empirical” use of comparative 

norms. 77 Justice Larsen replied that “sometimes constitutional 

doctrine requires us to have a real-world answer to know how a 

particular law will play out…and sometimes the only place might 

experimented with the particular question of the issue might not 

be a domestic source, so for example in the case of Washington v. 

Glucksberg, the Supreme Court looked at the practices of 

Netherlands, not to determine whether or not our law should 

follow Netherlands, but to figure out whether or not a particular 

result would ensue because that was required by constitutional 

doctrine.”78 The exchange was brief, and Senator Hatch did not 

 
76 Nomination of Joan Larsen to the U.S. Court of Appeals for the Sixth Circuit: 

Hearings Before the S. Comm. On the Judiciary, 115th Cong. (2017). 
77 Joan L. Larsen, Importing Constitutional Norms from a ‘Wider Civilization’: 

Lawrence and the Rehnquist Court's Use of Foreign and International Law in Domestic 

Constitutional Interpretation, 65 OHIO ST. L. J. 1283 (2004). 
78 See Judicial and Justice Department Pending Nominations, at 56:51, Nomination 

of Joan Larsen to the U.S. Court of Appeals for the Sixth Circuit (Sept. 6, 2017), 
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seem interested in pursuing the issue further. Ideally, Senator 

Hatch should have insisted that Justice Larsen explain how she 

would revisit Glucksberg and whether it is still relevant to rely on 

comparative norms because physician-assisted suicide is now 

legal in many states, such as Oregon, Washington, Vermont, 

Montana, California, Colorado, and Washington, D.C. 

C. JUSTICE SCALIA AND CONSTITUTIONAL CONVERGENCE  

As mentioned earlier, in his last lecture in Singapore, 

Justice Scalia addressed two crucial points to his audience: first, 

the United States is the envy of Western judicial powers, and 

second, the temptation of judicial arrogance might soon reach 

Asia. Justice Scalia had predicted the potential of ideological 

convergence in the realm of constitutional law. He once said: 

A worldwide brotherhood of the judiciary believes 

that it is our function to determine the true content 

of human rights. And the wisdom that judges in one 

country bring to this enterprise is quite relevant to 

the decisions of their brother and sister judges in 

other countries. That is why I think if you are a 

living constitutionalist, you are almost certainly an 

international living constitutionalist.79  

In short, Scalia believed that the convergence of the notion of 

human rights across the globe have already brought some 

implication on how judges decide on the hot-button issues such as 

abortion, same-sex marriage, euthanasia, etc.  

One of the major concerns of Justice Scalia was the notion 

of human rights in defining moral issues, as he said: 

We have abandoned that notion (a common law) and 

have replaced it with the reality that the Supreme 

Court of each jurisdiction creates its own common 

law according to what it considers best. But belief in 

a universal common law has been replaced, I think, 

 
https://www.c-span.org/video/?433501-1/senate-judiciary-committee-takes-judicial-

nominations. 
79 Scalia, supra note 46, at 255.  
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by belief in a universal Law of Human Rights. 

Human Rights, after all, implicate moral issues, as 

to which there must be right and wrong answers; 

whether there is a natural right to abortion, a 

natural right to homosexual conduct, and natural 

right to suicide and so forth.80  

In this statement, Justice Scalia suggested that the Law of 

Human Rights has become an ideological project to define right 

and wrong. In other words, comparative law inquiry is closely 

intertwined with the universal Law of Human Rights.81 Suppose 

Justice Scalia was correct in his assessment. In that case, there is 

no cure for the cherry-picking approach because comparative 

theorists would always have their own ideological biases, with 

their adherence to the universal Law of Human Rights.  

1. The Constitutional Convergence Theory  

A few caveats and clarifications are necessary to 

understand Justice Scalia’s warning about the danger of 

constitutional convergence. In brief, the theory of constitutional 

convergence claims that the content of constitutional law is 

becoming increasingly similar across the globe. There are 

enormous complexities of constitutional convergence. First, there 

is a distinction between rights-based convergence and structural-

based convergence. The rights-based convergence must be 

distinguished from the structural constitutional convergence, 

which focuses on the structural form of government, such as the 

separation of powers and democratic elections for the legislature 

and the executive head. Some scholars, such as David Law, focus 

on the idea of rights-based convergence through his theory of a 

global “race to the top” in the protection of individual rights, 

where many countries compete to offer human and economic 

 
80 Id. at 255.  
81 ADAM S. CHILTON & MILA VERSTEEG, HOW CONSTITUTIONAL RIGHTS MATTER 

(2020); for an analysis of the relationship between human rights and comparative law, see 

Madhav Khosla, Is a Science of Comparative Constitutionalism Possible?, 135 HARV. L. 

REV. 2110 (2022). 
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rights that are attractive to investors and elite workers.82 Mark 

Tushnet suggests that convergence among national constitutional 

systems can occur in the protection of fundamental rights and 

their structures through the creation of an independent court.83  
Second, much scholarship on the rights-based convergence 

focuses on the adoption of rights in written constitutions. Zachary 

Elkins, Tom Ginsburg, and Beth Simmons find substantial 

evidence of convergence concerning human rights in national 

constitutions across the globe.84 Based on their analysis of 680 out 

of 839 constitutions, they find a general trend on the upward 

trajectory of the adoption of universal rights. Moreover, they find 

convincing evidence that the U.N. rights instruments such as the 

Universal Declaration of Human Rights have been influential on 

the catalog of rights of many post-World War II constitutions. 

Similarly, David Law and Mila Versteeg collected data on rights 

provisions from 188 different constitutions that were adopted 

from 1946 to 2006. They conclude that national constitutions, on 

average, are similar over time, with the inclusion of a relatively 

high number of rights in the first place.85 
Third, some scholars posit the judges as driving forces 

behind constitutional convergence. For example, Anne Marie 

Slaughter postulates the concept of a “global community of 

judges,” arguing that high court judges frequently engage in 

cross-jurisdictional discussions.86 The global community of judges 

then tries to influence domestic courts to take particular 

approaches.87 Mark Tushnet also argues for judge-led 

convergence, noting the spread of proportionality review, judicial 

balancing, and the language of margins of appreciation as 

 
82 David Law, Globalization and the Future of Constitutional Rights, 102 NW. U.L. 

REV. 1277 (2008). 
83 Mark Tushnet, The Inevitable Globalization of Constitutional Law, 49 V.A. J. 

INT'L. L. 985 (2009). 
84 Zachary Elkins et al., Getting to Rights: Treaty Ratification, Constitutional 

Convergence, and Human Rights Practice, 54 HARV. INT’L L.J. 61 (2013). 
85 David Law & Mila Versteeg, The Evolution and Ideology of Global 

Constitutionalism, 99 CALIF. L. REV. 1163 (2011). 
86 Anne Marie Slaughter, A Global Community of Courts, 44 HARV. INT’L. L. J. 191 

(2003). 
87 See Paul B. Stephan, Courts on Courts: Contracting for Engagement and 

Indifference in International Judicial Encounters, 100 VA. L. REV. 17 (2014). 



88 
CREIGHTON INTERNATIONAL AND 

COMPARATIVE LAW JOURNAL 
[Vol. 15:2 

 

 

examples of judge-led convergence towards adopting common 

constitutional formula.88  
In summary, Scalia was correct; there has been a trend of 

rights-based convergence after the promulgation of the Universal 

Declaration of Human Rights. Scalia was also correct that a 

network of global judges plays an important role in the 

convergence process, but his prediction on ideological convergence 

needs to be proven further.  

2. Abortion Constitutionalism, and the Ideological 

Convergence  

As stated previously, one of Justice Scalia’s main reasons 

for opposing the practice of citing comparative norms was the 

subjectivity in selecting cases. For example, in the issue of 

abortion, Justice Scalia stated: 

[T]he United States is now one of only 53 countries 

classified as allowing abortion on demand versus 139 

countries allowing it only under particular 

circumstances or not at all. Among those countries 

the U.N. classified in 2001 as not allowing abortion 

on demand were the United Kingdom, Finland, 

Iceland, India, Ireland, Japan, Luxemburg, Mexico, 

New Zealand, Portugal, Spain, Switzerland, and 

virtually all of South America. But the Court has 

generally ignored foreign law in its abortion cases. 

Casey does not mention it at all. Roe discusses only 

modern British law, which in any event is more 

restrictive than what Roe held. I will become a 

believer in the ingenuousness, though never in the 

propriety of the Court’s newfound respect for the 

wisdom of foreign minds when it applies that 

wisdom in abortion cases.89  

Scalia was correct in his assessment that the U.S. Supreme Court 

did not want to look into abortion regulation in different 

countries. Nonetheless, he had missed seeing the trend of 
 

88 Tushnet, supra note 83, at 989. 
89 Scalia, supra note 46, at 257.  
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convergence regarding abortion rights, under which many 

countries have come to follow the trend of the abortion regime in 

the United States.  

The abortion debate is a good illustration of the global 

trend toward liberalization of access to abortion worldwide. 

Rosalind Dixon and Eric Posner, however, argue that the trend 

does not necessarily involve an apparent convergence toward the 

right to abortion. Dixon and Posner posit that while many 

scholars make claims about constitutional convergence in a 

general way, they neglect the complexities of the convergence 

theory.90 Dixon and Posner allege that there are various 

convergence pathways; sometimes the actual convergence is 

limited or does not occur at all.91 For example, the adoption of 

abortion rights might only be constitutional borrowing instead of 

constitutional convergence. Constitutional borrowing does not 

always result in convergence; instead, divergence may occur. 

While Dixon and Posner make a compelling argument about the 

various pathways of convergence in abortion rights, this article 

will argue that there has been a trend of convergence regarding 

the idea of abortion constitutionalism that derived from the 

notion of moral autonomy and freedom. 
Initially, abortion constitutionalism arose in post-Christian 

Europe and North America, and later it spread across the globe, 

especially to Central and South America. To understand the 

ideological convergence of abortion constitutionalism, it is 

essential to comprehend the context of its development in the 

Northern Hemisphere, the doctrinal shift that occurred at the end 

of the 20th century, and how this shift converged with the rise of 

abortion constitutionalism in the Southern Hemisphere. 

3. The American Approach and Abortion Constitutionalism 

In Roe v. Wade (1973), the Supreme Court of the United 

States held that the Fourteenth Amendment’s Due Process 

Clause “protects against state action the right to privacy, 

including a woman’s qualified right to terminate her 

 
90 Rosalind Dixon & Eric Posner, The Limits of Constitutional Convergence, 11 

C.H.I. J. INT'L 399 (2011). 
91 Id. at 405.  
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pregnancy,”92 and that “though the State cannot override that 

right, it has legitimate interests in protecting both the pregnant 

woman’s health and the potentiality of human life.”93 In short, the 

doctrinal basis for Roe can be summarized as follows: (1) there is 

a constitutional right of privacy; (2) only fundamental rights, 

those “implicit in the concept of ordered liberty,” are included in 

this right of privacy; (3) the right has “some extension” to 

activities relating to marriage, procreation, contraception, family 

relationships, and child-rearing and education; (4) Limitation of 

these rights can be justified only by a “compelling state interest.” 

Unfortunately, the majority opinion in Roe did not explain why 

the woman’s decision to abort the baby was within the right to 

privacy. Justice Blackmun concluded, “The right of privacy...is 

broad enough to encompass a woman’s decision whether or not to 

terminate her pregnancy.”’94  
In Planned Parenthood v. Casey, however, the Court 

departed from the language of “right of privacy” to justify a 

woman’s decision to acquire an abortion. Rather than arguing 

that a woman’s right to privacy protected her decision to 

terminate her pregnancy, the plurality opinion in Casey drew on 

the language of “due process” and the liberty clause of the 

Fourteenth Amendment. The Court stated, “Constitutional 

protection of the woman’s decision to terminate her pregnancy 

derives from the Due Process Clause of the Fourteenth 

Amendment.”’95 
While on the surface, Roe and Casey used different 

arguments, both decisions have solidified “the American doctrine” 

of abortion constitutionalism, in which a pregnant woman is a 

private decision maker on whether to keep or terminate her 

pregnancy. Under Roe, women were free to decide whether to 

keep their pregnancy up to a certain point (trimester), and their 

decision would be protected from state interference. Casey 

reaffirmed a woman’s right to decide whether to abort the baby 

she was carrying as a liberty interest protected by the 

Constitution. While the phrase of the right of privacy is rarely 

 
92 Roe, supra note 4, at 114. 
93 Id. at 114.  
94 Id. at 153.  
95 Casey, supra note 5, at 846.  



2025] 
COMPARATIVE CONSTITUTIONAL LAW AND 

ABORTION CONSTITUIONALISM 91 

 

 

found in Casey, the plurality opinion has provided philosophical 

justification to the right of privacy. The Casey plurality posited 

that every person has a right to determine their own ideas of 

existence. As Justice Kennedy infamously said, “At the heart of 

liberty is the right to define one’s own concept of existence, of 

meaning, of the universe, and of the mystery of human life.”96 

Thus, at the heart of the American doctrine of abortion is the 

philosophical idea of moral autonomy. In short, the Court rejected 

the existence of moral truth regarding abortion as the Court 

believed in no moral concept of right or wrong on the issue of 

abortion. Instead, the Court recognized the woman’s individual 

decision-making regarding abortion, and it allowed a woman to 

decide what was right for her. 

4. The Divergence and Convergence with the German Doctrine 

From the mid to late 1970s, abortion constitutionalism 

grew in Western Europe, especially in France, Italy, and 

Germany.97 But it was the German Federal Constitutional Court 

decision in 1975 that signified a divergence from the American 

doctrine on abortion. In the Abortion I case,98 the Constitutional 

Court’s interpretation ruled that the state has a constitutional 

duty to protect the life of the unborn child on the ground of 

constitutional protection of the right to life and the value of 

human dignity under articles 1 and 2 of the German Basic Law. 

In other words, under the Abortion I case, the Court outlined the 

so-called “Indication Model,” in which abortion remained a 

criminal offense, except in some enumerated circumstances where 

expecting the pregnant woman to carry the pregnancy to term 

would be “too much to expect” (unzumutbar).99 These indications 

included threats to the life or health of the woman (medical 

indications), pregnancy caused by criminal action such as rape 

 
96 Id. at 851.  
97 See MARY ANN GLENDON, ABORTION AND DIVORCE IN WESTERN LAW (1987).  
98 Judgment of Feb. 25, 1975, Bundesverfassungsgericht [BVerfG] [Federal 

Constitutional Court], 39 ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS 

[BVerfGE] 1, translated in John D. Gorby & Robert E. Jonas, West German Abortion 

Decision: A Contrast to Roe v. Wade, 9 J. MARSHALL J. PRAC. & PROC. 605 (1976) 

[hereinafter Abortion I].  
99 Id. at 647. 
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(criminal indication), a fetus suffering from birth defect 

(embryopathic indication) and imposed exceptional hardships for 

the woman continuing the pregnancy (social indication).  
 The Abortion I case certainly implicates the life of a 

pregnant woman. Here, the divergence between the German and 

American doctrines began to take place. For Roe, the only 

relevant question was a woman’s decision whether or not to 

terminate her pregnancy. Once the Court determined the right of 

privacy, women were given the constitutional right to terminate 

their pregnancy. Unlike Roe, the Abortion I case, engaged in a 

complex constitutional balancing of the competing rights between 

the mother and the child. The German Basic Law recognized that 

a woman has a right to free development of the personality 

(Article 2, Section 1). But the Court concluded that the 

precedence that must be given to this right is limited to the right 

of others and the moral law. In other words, the woman’s right of 

free development of the personality must always give way to the 

unborn child’s right to life. So, while Roe granted moral autonomy 

for women to decide what is right for her, the Abortion I case 

entailed that pregnant women or potential mothers are always 

being reminded of their duties to bear a child in the womb as a 

way of preserving the child’s right to life and maximizes the 

child’s right to dignity as the center of the constitutional value 

system.100  
Nevertheless, a doctrinal shift began to take place after the 

reunification of Germany. In 1993, the German Constitutional 

Court had to deal with the new legislation that was approved 

after the German reunification, which sought common ground 

with the more liberal abortion legislation in the German 

Democratic Republic. The Pregnancy and Family Assistance Act 

(PFAA)101 permitted women to have an abortion within the first 

three months of pregnancy, subject to a requirement of counseling 

and a three-day waiting period after consulting with the 

 
100 Id. at 643; see also BASIC LAW FOR THE FEDERAL REPUBLIC OF GERMANY, Art. I § 

1 (“Human dignity shall be inviolable. To respect and protect it shall be the duty of all state 

authorities.”). 
101 Schwangeren- und Familienhilfegesetz [Pregnancy and Family Assistance 

Act], Gesetz zum Schutz des vorgeburtlichen Lebens, zur Förderung einer 

kinderfreundlichen Gesellschaft, für Hilfen im Schwangerschaftskonflikt und zur Regelung 

des Schwangerschaftsabbruchs, June 27, 1992, BGBl. I at 1398 (Ger.). 
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physician carrying out the abortion.102 A major constitutional 

controversy arose due to two major provisions in the new law. 

First, the new law provided that while a woman is subjected to 

mandatory counseling, she herself should ultimately determine 

whether an unreasonable burden existed for her. Second, 

abortions, carried out within the first twelve weeks of pregnancy 

and in compliance with counseling provisions, were labeled not 

unlawful. Thus, early abortion was not only decriminalized but 

also legalized. 
In Abortion II case, 103 the German Constitutional Court 

nullified the criminal law provisions of the PFAA based on the 

three fundamental principles under the German Basic Law: 

human dignity (1 section 1), self-determination on all aspects of 

life (2 section 1) and the right to life (2 section 2). In other words, 

the Court majority declined to allow the full legalization of non-

indicated abortions. But while non-indicated abortion remains 

“wrong” by virtue of the Constitution, the ultimate responsibility 

for the abortion decision has been shifted to the woman under the 

premises of “new counseling model.” In the Abortion II case, the 

Court outlined a new counseling model that is more pro-life 

oriented, especially encouraging a woman to have her child.104 In 

other words, counseling is not merely informative but aims to 

promote the women’s open-mindedness and improve the chance to 

win her over in favor of the unborn. Nevertheless, the counseling 

should be “result-open,” in which the woman should be permitted 

ultimately to decide against pregnancy without any threat of 

punishment through criminal law or pressures from her family, 

sexual partners, or social environment. Upon completing the 

counseling, the woman would receive a certificate in effect 

permitting her to obtain a first trimester abortion by a licensed 

physician. 

 
102 Id. Art. 13.  
103 JUDGMENT OF MAY 28, 1993, BUNDESVERFASSUNGSGERICHT [BVerfG] [Federal 

Constitutional Court], 88 BVERFGE 203 (F.R.G.) [hereinafter Abortion II]. An official 

English translation is available at, 

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/1993/05/fs1993

0528_2bvf000290en.html. 
104 Id. at 217-218; See Nanette Funk, Abortion Counselling and the 1995 German 

Abortion Law, 12 CONN. J. INT'L L. 33, 41-42 (1996), for a more detailed analysis of the 

counseling model. 
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While the Abortion I case signified a divergence between 

American and German abortion doctrine, the Abortion II case 

showed a sign of convergence. Like the U.S. Supreme Court 

decision in Casey, the Abortion II case was intended to offer 

women the possibility to make the ultimate decision. Although 

starting from opposite positions concerning the constitutionality 

of abortion, in principle, the results reached by the two cases are 

not as different as their starting points might suggest. In effect, 

the result in both cases granted moral autonomy to the pregnant 

woman to terminate her pregnancy. Casey employed the undue 

burden test, under which an abortion regulation is invalid if it 

has the “purpose or effect of placing a substantial obstacle in the 

path of a woman seeking abortion of a nonviable fetus.”105 While 

Casey’s plurality upheld the informed consent, waiting period, 

and parental notice, the ultimate decision was in the hands of a 

pregnant woman. Similarly, under the Abortion II case, a woman 

could seek an abortion after undergoing counseling, and she no 

longer had to obtain state permission of the existence of approved 

indications. Thus, Abortion II, like Casey, was framed under the 

model of moral autonomy for the pregnant woman to decide what 

was right for her.106  
While the German Abortion I case came to have a 

paramount influence on abortion constitutionalism in Europe in 

the last quarter of the twentieth century, at the beginning of the 

21st century, more and more European legislators began to 

embrace a periodic model, allowing women to decide abortion in 

the early stages of pregnancy. The liberalization of abortion in 

Europe took several waves. The first wave was the liberation of 

abortion in the post-communist countries after the fall of the 

Soviet Union (Hungary, Romania, and Bulgaria). Then, at the 

beginning of the 21st century, several majority Catholic countries 

in Europe began to liberalize abortion. For instance, in 2007, 

Portugal passed legislation allowing women to decide freely 

during the first ten weeks.107 This legislation was constitutionally 

 
105 Casey, supra note 5, at 877.  
106 See Richard E. Levy & Alexander Somek, Paradoxical Parallels in the American 

and German Abortion Decisions, 9 T.U.L. J. INT'L & COMP. L. 109 (2001). 
107 LEI Nº 16/2007, 17 DE ABRIL, DIÁRIO DA REPÚBLICA, 1.ª SÉRIE, NO. 75, AT 2417-18 

(PORT.) (approving the exclusion of unlawfulness in cases of voluntary termination of 

pregnancy). 
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validated in a 2010 decision by a strongly divided Constitutional 

Court.108 In 2007, Spain also passed legislation that gives women 

the right to decide freely during the first 14 weeks of pregnancy 

after mandatory, but not explicitly dissuasive, counseling.109  
The latest changes on abortion in Europe came from 

Ireland in 2018, when 66.4% of the Irish electorate voted Yes to 

repealing the constitutional abortion ban. After the victory, the 

Irish government passed a new law, which provides access to 

abortion on a woman’s request up to 12 weeks of pregnancy and 

in situations of risk to the life of the pregnant woman or serious 

harm to the pregnant woman’s health.110 In the case of early 

abortion, the only factor in determining eligibility is the gestation 

stage, i.e., a woman has a right to abortion without having to 

justify her decision. In sum, the regulations on abortion in Europe 

have shown convergence trends with American doctrine on the 

woman’s moral autonomy despite differences in the justification 

of restrictions.  

5. Abortion Constitutionalism in Central and South America  

As Justice Scalia said, Europe is not representative of the 

whole world, and so it is important also to look into the rise of 

abortion of constitutionalism in the Southern Hemisphere, 

especially Latin America. In 2006, the Constitutional Court of 

Colombia overturned the country’s criminal ban on abortion and 

legalized terminations of pregnancy in several instances.111 In 

2007, Mexico City liberalized its abortion law to decriminalize 

first-trimester abortions, and a year later, the Supreme Court of 

Mexico upheld Mexico City’s decriminalization of early 

 
108 Tribunal Constitucional [T.C.], Acórdão Nº 75/2010, 23 Oct. (Port.). 
109 LEY ORGÁNICA 2/2010, 3 DE MARZO, DE SALUD SEXUAL Y PEPRODUCTIVA Y DE 

LA INTERRUPCIÓN VOLUNTARIA DEL EMBARAZO, B.O.E. No. 55 (Spain). In May 2022, the 

Spanish government approved a bill that allows abortion without the need for parental 

consent from the age of 16, and recognizes, for the first time, the right to menstrual health. 

See Ley Orgánica 2/2010, arts. 5 bis & 13 bis. 
110 Health (Regulation of Termination of Pregnancy) Act 2018 (No. 31/2018) (Ir.), 

https://www.irishstatutebook.ie/eli/2018/act/31. 
111 CORTE CONSTITUCIONAL [C.C.], Sentencia C-355/06, 10 de Mayo 2006 (Colom.), 

https://www.corteconstitucional.gov.co/relatoria/2006/c-355-06.htm [hereinafter Sentencia 

C-355/06]. 
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abortion.112 In 2012, the Uruguay Legislature adopted the 

Voluntary Interruption of Pregnancy Act, which legalized elective 

abortions during the first trimester of pregnancy.113 Since 2016, 

the Brazilian Federal Supreme Court has expressed sympathy 

with proposals for first-trimester abortions in Brazil. On 

November 29, 2016, the Court, in dicta, ruled that “abortion 

should not be a crime when performed in the first three months of 

pregnancy.”114 In 2017, Chile, under the President Michelle 

Bachelet, introduced the legislation that allows abortion on three 

grounds: when a woman’s life is in danger, when there are fetal 

anomalies incompatible with life, and in the case of rape.115 
The latest change in the liberalization of abortion in Latin 

America occurred in Argentina, Mexico, and Colombia. In 

December 2020, the Argentinian Senate approved the bill that 

permits abortion during the first 14 weeks of pregnancy. 

Previously, Argentina permitted abortion only in cases of rape or 

incest or to save the mother’s life. On January 14, 2021, President 

Alberto Fernández signed the law, which made Argentina the 

largest country in Latin America to legalize abortion.116 On 

September 7, 2021, Mexico’s Supreme Court revoked a law in the 

state of Coahuila that punished women with up to three years in 

prison for having an abortion; thus, it was unconstitutional to 

punish abortion as a crime.117 This decision signifies that while 

 
112 See Rachel Sieder & Yacotzin Bravo Espinoza, Abortion Lawfare in Mexico’s 

Supreme Court: Between the Right to Health and Subnational Autonomy, 17 REVISTA 

DIREITO GV (SÃO PAULO) (2021). 
113 See LEY Nº 18.987, Interrupción Voluntaria Del Embarazo, Estableciendo 

Normas [Law No. 18.987, Voluntary Interruption of Pregnancy, Establishing Rules] (2012) 

(Uru.). 
114 SUPERIOR TRIBUNAL DE JUSTIÇA [S.T.J.], HC 124.306 (Rio de Janeiro), Nov. 29, 

2016, https://www.womenslinkworldwide.org/en/files/2949/judg-habeas-bra.pdf. 
115 LEY Nº 21.030, 23 DE SEPT. 2017, DIARIO OFICIAL [D.O.] (CHILE) (decriminalizing 

voluntary termination of pregnancy on three grounds); see also Proposed Constitution of 

Chile, art. 61, Proyecto de Constitución Política de la República de Chile (2022) (rejected 

by national plebiscite on Sept. 4, 2022). 

https://www.constituteproject.org/constitution/Chile_2022D.  
116 LEY Nº 27.610, 24 DE ENE. 2021, B.O. (ARG.) (Acceso a la Interrupción Voluntaria 

del Embarazo (IVE)). 
117 SUPREMA CORTE DE JUSTICIA DE LA NACIÓN [SCJN], acción de 

inconstitucionalidad AI 148/2017, decided Sept. 6, 2021 (Mex.). In 2023, a feminist human 

rights organization filed the Amparo 267/2023, which led to the issuance of the Supreme 

Court resolution to decriminalize abortion at the federal level on September 6, 2023. Since 
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abortion is not legal, it has been decriminalized federally. While 

the decision applies only to the border state of Coahuila, it has 

legal ripple effects across Mexico, as it will open legal challenges 

in each state in Mexico that still criminalizes abortion to enact a 

change in law by state legislatures to modify their legal 

frameworks to comply with the standard set by the Court. 

Finally, on February 21, 2022, in the 5-4 ruling, the Colombian 

Constitutional Court decriminalized abortion until the 24th week 

of gestation, after which the grounds of rape, risk to health 

(including mental health), and non-viability of the fetus without 

gestational limit will continue to apply.118 The Court also asked 

Congress to create regulations to apply the ruling. 
The map of abortion in Central and South America has 

changed considerably in the last decade, in which more and more 

countries in Central and South America have decided to liberalize 

abortion. While some countries in the region are still restricting 

abortion, the pressing question is whether there is a trend of 

convergence in abortion constitutionalism.119 To address this 

question, it is significant to look into the Colombian approach as 

the first country that overturned the criminal ban on abortion in 

2006, though there is abortion constitutionalism in other Latin 

American countries that could also be considered. 

6. The Colombian Approach  

On May 26, 2006, the Colombian Constitutional Court 

issued a decision and ruled that abortion is a constitutional right 

for women and should not be considered a crime under three 

circumstances: when the life or health (both physical and mental) 

of the women is in danger; when pregnancy is a result of rape or 

 
October 1, 2024, when Claudia Sheinbaum became president of Mexico, the states of 

Jalisco, Michoacán, San Luis Potosí, Zacatecas, Mexico, Chiapas, Nayarit, and Chihuahua 

have decriminalized abortion up to 12 weeks of pregnancy. In total, two-thirds of the 

country’s states have legalized abortion. At the time of the publication of this article, 

Campeche became the latest state to enact decriminalization measures. 
118  CORTE CONSTITUCIONAL [C.C.], Sentencia C-055/22, 21 de Feb. 2022 (Colom.), 

https://www.corteconstitucional.gov.co/relatoria/2022/c-055-22. 
119 For a more detailed analysis of abortion in Latin America see LIGIA DE JESÚS 

CASTALDI, ABORTION IN LATIN AMERICA AND THE CARIBBEAN: THE LEGAL IMPACT OF THE 

AMERICAN CONVENTION OF HUMAN RIGHTS (2020); see also Omar G. Encarnación, Latin 

America's Abortion Rights Breakthrough, 33 J. DEMOCRACY 4, 89-103 (2022). 
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incest; when grave fetal malformations make life outside the 

uterus unviable.120  
The Constitutional Court’s decision relied on comparative 

and international human rights law.121 The Court cited Roe v. 

Wade and specifically described Roe’s trimester framework as 

balancing women’s privacy rights against the state’s interest in 

protecting a fetus.122 Nevertheless, the foundational concept of 

the 2006 decision is the concept of human dignity instead of the 

right to privacy. Dignity is a foundational concept in the 2006 

Colombian Constitutional Court decision liberalizing the abortion 

law. The Colombian Constitution provides that Colombia is a 

social state based on respect for human dignity.123 In the abortion 

decision, the Court ruled that, “One of the essential components 

of reproductive and sexual rights is women’s right to choose the 

number and spacing of children freely. The decision is based on 

the principles of human dignity and the right to autonomy and 

intimacy.”124 
From the outset, the Colombian Constitutional Court 

decision signified a trend of convergence of the constitutional 

rights of abortion as it relied on Roe v. Wade and the right to 

privacy. But the Court moved to frame the decision based on the 

human dignity principle instead of the right to privacy. The Court 

explained the meaning of human dignity as follows: 

The rules flow from the concept of human dignity – 

both the constitutional principle and the 

fundamental right to dignity – coincide in protecting 

the same type of conduct. This Court has held that in 

those cases where dignity is used as a criterion in a 

judicial decision, it must be understood that dignity 

protects the following: (i) autonomy, or the 

 
120 Sentencia C-355/06, supra note 111; see Women’s Link Worldwide, C-355/2006: 

Excerpts of the Constitutional Court’s Ruling that Liberalized Abortion in 

Colombia (2007) (C-355 Translation); see also Monica Roa, From Constitutional Court 

Success to Reality: Issues and Challenges in the Implementation of the New Abortion Law 

in Colombia, 39 IDS. BULL., 83, 83-87 (2008). 
121 See Rachel Rebouche, Comparative Pragmatism, 72 MD. L. REV. 104 (2012). 
122 Id. at 107. 
123 Constitutión Política De Colombia [C.P.] art 1.  
124 See C-355 Translation, supra note 120.  
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possibility of designing one’s life plan and living in 

accordance with it (to live life as one wishes); (ii) 

certain material conditions of existence (to live well); 

and (iii) intangible goods such as physical integrity 

and moral integrity (to live free of humiliation).125  

As a result of this foundational concept of human dignity, the 

Court concluded that human dignity warrants a sphere of 

autonomy and moral integrity that must be respected by public 

authorities and by private citizens.126 Thus, the concept of 

dignity, understood as protecting individual autonomy and the 

right to choose one’s life plan, places a limit on the legislature’s 

discretion over criminal matters.  
After the adoption of the Universal Declaration of Human 

Rights in 1948, human dignity has become an important part of 

constitutionalism and human rights.127 In the context of Latin 

America, courts, in interpreting their country’s constitution, have 

been increasingly inserting the notion of dignity in controversial 

decisions from abortion to same-sex marriage.128  
But, while on the surface the Colombian Constitutional 

Court decision suggests a sign of divergence because its doctrinal 

foundation lies in the right of dignity, it also signifies a trend of 

convergence as the U.S. Supreme Court also has tried to link its 

decisions to the concept of dignity in most cases pertaining to sex 

and family.129 In Planned Parenthood v. Casey, the Court held 

that, “These matters, involving the most intimate and personal 

choices a person may make in a lifetime, choices central to 

personal dignity and autonomy, are central to the liberty 

protected by the Fourteenth Amendment.”130 
This language of dignity in Casey suggests that the Court 

has tried to link the concept of human dignity with moral 

 
125 Id. at 35. 
126 Id. at 35. 
127 Vicki C. Jackson, Constitutional Dialogue and Human Dignity: States and 

Transnational Constitutional Discourse, 65 MONT. L. REV. 15, 15 (2004).  
128 See ERIN DALY, DIGNITY RIGHTS: COURTS, CONSTITUTIONS, AND THE WORTH OF 

THE HUMAN PERSO (2020). 
129 See Lawrence, supra note 38, at 567; see also Obergefell v. Hodges, 135 S. Ct. 

2584 (2015). 
130 Casey, supra note 5, at 851 (1992). 
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autonomy, in which women, as moral agents, can decide what is 

right for themselves. Thus, although the Colombian 

Constitutional Court framed its decision based on a different 

language from its Northern American counterparts, in essence, it 

was grounded on a similar philosophical foundation: moral 

autonomy for women.131 
In sum, during his lifetime, Justice Scalia might not have 

been aware that there had been a trend of convergence in 

abortion rights, in which many countries began to loosen their 

abortion restrictions based on the notion of individual autonomy 

as one’s own moral agent. Nonetheless, the rise of abortion 

constitutionalism in Western Europe and South America 

vindicates Scalia’s prediction that there has been a trend of 

judicial hegemony, in which Law of Human Rights has become an 

ideological project to define right and wrong. Consequently, 

judges have become the moral arbiter to decide the beginning and 

end of human life and whether the fetus is a human being. 

III.  DOBBS ON COMPARATIVE INQUIRY 
Having provided a lengthy overview of Justice Scalia’s 

legacy on comparative law and abortion constitutionalism, this 

article will now turn to the Supreme Court Decision in Dobbs and 

explain how Justice Scalia’s legacy on comparative law can be 

traced in the Dobbs decision.  

A. THE COMPARATIVE BACKGROUND OF THE CASE 

Dobbs involved the constitutionality of Mississippi’s 

Gestational Age Act (2018), which prohibits all abortions after 15 

weeks’ gestational age, with few exceptions.132 To support this 

Act, Mississippi’s legislature made a series of factual findings, in 

which they found that at the time of enactment of the Act, only 

six countries besides the United States permitted nontherapeutic 

or elective abortion after the twentieth week of gestation.133 

 
131 See Emilia Ordolis, Lessons from Colombia: Abortion, Equality and 

Constitutional Choices, 20 CAN. J. WOMEN & L. 263 (2008) (suggests that the Colombian 

Constitutional Court's approach to abortion differs from its North American counterparts). 
132 MISS. CODE ANN. § 41-191 (2018). 
133 H.B. 1510, 2018 Reg. Sess. (Miss. 2018). 
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Those countries were Canada, China, the Netherlands, North 

Korea, Singapore, and Vietnam.134 Furthermore, the Mississippi 

legislature suggested that seventy-five percent (75%) of all 

nations do not permit abortion after twelve (12) weeks’ gestation, 

except (in most instances) to save the life and to preserve the 

physical health of the mother. 
Becky Currie, a member of the Mississippi House of 

Representatives and one of the Gestational Age Act’s sponsors, 

wrote, “The U.S. is one of only seven nations that permit 

abortion-on-demand after 20 weeks of pregnancy. This puts us in 

the company of China and North Korea. No, thank you.”135 The 

Gestational Age Act and Currie’s statement signified a few 

things. First, the United States is an outlier compared to other 

rich democracies in terms of the lateness of abortion, an issue 

that will be explained later. One might think there is nothing 

wrong here because the U.S. Constitution is always exceptional. 

For instance, the United States is exceptional regarding the First 

Amendment, both freedom of expression and religious freedom. 

The notion of exceptional is closely related to the earlier 

discussion of constitutional convergence and the theory of “race to 

the top.”136 The issue is whether the United States’ constitutional 

law is at the “top” with respect to the right to abortion. Both Roe 

v. Wade and Casey cite viability at about seven months, or 28 

weeks, but it may occur earlier, around 24 weeks.137 Fifteen 

European countries set the cut-off at 12 weeks, and a few at 14 

weeks, among them Belgium, France, Germany, Luxembourg, 

Spain, and Romania.  
Secondly, whether or not the Mississippi legislature 

intended to do so, the Gestational Age Act and the litigation in 

the Supreme Court would bring the United States to adopt the 

European approaches to abortion. In other words, the Mississippi 

 
134 U.N. World Population Policies, supra note 7; see also Harned & Steupert, supra 

note 11 (since the Mississippi legislature conducted its fact finding, more countries are 

moving to pass the twentieth-week gestation line; those countries are Iceland, Guinea-

Bissau, and Colombia).  
135 Becky Currie, I Authored Mississippi's Abortion Bill. Here's Why, NEWSWEEK 

(Feb. 12, 2021), https://www.newsweek.com/i-authored-mississippis-abortion-bill-heres-

why-opinion-1654573.  
136 David Law, Globalization and the Future of Constitutional Rights, supra note 82. 
137 Roe, supra note 4, at 160; Casey, supra note 5, at 860. 
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Gestational Age Act would like to see the U.S. adopt European 

nations’ approaches in terms of abortion regulations. There is a 

point of divergence between the European-German and American 

approaches. Although the later development signified a point of 

convergence concerning women’s moral autonomy, the doctrinal 

starting point of European legislation is quite in contrast to the 

American approach. The German-European approach is based on 

the constitutional doctrine of the State’s obligation to protect 

human life against wrongful intrusion by others.138 The 

protection then requires an acknowledgement of the fetus’s right 

to life and does not depend on a woman’s choice. The later 

development in European abortion constitutionalism provides a 

compromise in which the ultimate responsibility for the abortion 

decision may rest with the woman. Nevertheless, European 

legislation still provides a significant barrier for women before 

they can obtain an abortion, which includes counseling, written 

consent, a waiting period, etc.139 Thus, abortion regulation in 

European countries adopted the restrained moral autonomy 

model in contrast to the American approach that provides greater 

moral autonomy to women. This article will later explore in more 

detail the restriction of abortion under the European regime. 
The Mississippi Gestational Act was framed like the 

European constitutional doctrine, in which the abortion 

regulation was designed to serve the cause of the protection of 

unborn life. The Act began by outlining the development of the 

fetus from between five (5) and six (6) weeks’ gestation when “an 

unborn human being’s heart begins beating.”140 Then it moved to 

fetus development in 8, 9, 10, and 11 weeks until 12 weeks, when 

“an unborn human being can open and close his or her fingers, 

starts to make sucking motions, and senses stimulation from the 

world outside the womb.”141 The Act then posits that seventy-five 

percent (75%) of all nations do not permit abortion after twelve 

(12) weeks’ gestation, except (in most instances) to save the life 

 
138 See Donald P. Kommers, Abortion and Constitution: United States and West 

Germany, 25 AM. J. COMP. L. 255 (1977). 
139 For a detailed analysis of the barrier to abortion in Europe, see Mark Levels et al., 

A Review of Abortion Laws in Western-European Countries. A Cross-National Comparison 

of Legal Developments Between 1960 and 2010, 118 HEALTH POLICY 95 (2014). 
140 MISS. CODE ANN. § 41, supra note 132, at (2)(b)(i)1. 
141 Id. at (2)(b)(i)6.  
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and preserve the physical health of the mother. This statement 

also signifies a close realignment with the European approach. 

The lowest limit of gestational age in Europe is 10 weeks. 
As mentioned earlier, most European countries adopted 12 

to 14 weeks of gestational age, with a few countries adopting a 

higher limit of 16 (Austria) and 18 weeks (Sweden). Iceland and 

the Netherlands are exceptions, allowing abortion on request at 

22 and 24 weeks, respectively. In a country like Portugal, the 

verification of the gestational age must be written and signed in a 

medical certificate by a physician other than the one performing 

the abortion to confirm that the gestational age is within the ten-

week limit approved by law.142 Similarly, Italian law also states 

that the physician performing the examination must issue a 

certificate notifying of the pregnancy and the woman’s request for 

an abortion.143 In sum, the Mississippi legislature would like to 

adopt the European model, in which the State must protect the 

fetus, and gives women no right to abort the fetus at her (and her 

doctor’s) discretion after a certain gestational age.  

B. THE ORAL ARGUMENT  

On Wednesday, December 1, 2021, the U.S. Supreme Court 

heard oral argument in Dobbs v. Jackson. During the oral 

argument, Chief Justice John Roberts stated to Julie Rickelman, 

the Counsel representing Jackson Women's Health, that the 15-

week ban is the standard that most other countries have.144 The 

Chief Justice stated: 

When you get to the viability standard, we share 

that standard with the People's Republic of China 

and North Korea. And I don't think you have to be in 

favor of looking to international law to set our 

 
142 LEI Nº 16/2007, supra note 107.  
143 LEGGE 22 MAGGIO 1978, N. 194 (It.) (Law No. 194 of 22 May 1978 on the Social 

Protection of Motherhood and the Voluntary Termination of Pregnancy). 
144 See Transcript of the Oral Argument, Dobbs v. Jackson Women’s Health 

Organization, No. 19-1392 (U.S. Dec. 1, 2021), 

https://www.supremecourt.gov/oral_arguments/argument_transcripts/2021/19-

1392_4425.pdf. 
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constitutional standards to be concerned if those are 

your -- share that particular time period.145 

Rickelman replied that the Chief Justice made an incorrect 

statement about international law. She said: 

First, that is not correct about international law. In 

fact, the majority of countries that permit legal 

access to abortion allow access right up until 

viability, even if they have nominal lines earlier. So, 

for example, Canada, Great Britain, and most of 

Europe allow access to abortion right up until 

viability, and it also doesn't have the same barriers 

in place.146 

Furthermore, Rickelman explained that while some countries 

have a nominal line of 12 weeks or 18 weeks, they permit legal 

access to abortion after that point for broad social, health, and 

socioeconomic reasons. Finally, Rickelman stated, “their regimes 

really aren't comparable, and they also don't have the same types 

of barriers that we have here.”147  
Chief Justice Roberts did not press further on the issue, 

but the brief exchange between the Chief Justice and the Counsel 

of Jackson Women's Health left out an important issue 

concerning the comparative law and abortion constitutionalism. 

Chief Justice Roberts and Rickelman made a fundamental 

mistake in distinguishing between "international law" and 

"foreign law.” Two very different types of law are at issue here: 

international law and foreign law (through comparative inquiry). 

These two very different types of law are sometimes conflated by 

politicians, commentators, and even judges, confusing the debate 

on this subject. During the oral argument, it was unclear whether 

Chief Justice Roberts really meant international law per se, 

foreign law, or both. Similarly, Rickelman also conflated 

international law and foreign law. She began her answer to the 

Chief Justice with a statement on “international law,” but then 

she explained her position on using "foreign law" on abortion.  
 

145 Id. at 54.  
146 Id. at 55.  
147 Id. at 55.  
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It is important to highlight that there is a distinction 

between foreign law and international law. International law 

generally refers to the body of law created through the 

interactions between nations. As the Restatement (Third) of 

Foreign Relations Law of the United States explains, 

“[International law] consists of rules and principles of general 

application dealing with the conduct of states and of international 

organizations and with their relations inter se, as well as with 

some of their relations with persons, whether natural or 

juridical.”148  

The Restatement explains further that international law, 

in most other countries, is referred to as "public international 

law," and it is often distinguished from private international 

law.149 Private international law is the law directed to resolving 

controversies between private persons, natural or juridical, 

primarily in domestic litigation, arising out of situations having a 

significant relationship to more than one State. In contrast to 

international law, foreign law is not a distinct body of law, but 

rather it is the law of another country, which refers to the laws of 

countries and states outside the United States. One can study 

differences and similarities between countries’ laws (legal 

systems) through comparative law inquiry. While comparative 

law might be a deep dive into foreign laws from multiple 

jurisdictions, it is still different from public international law.  
In short, when Rickelman argued that the Chief Justice 

made a mistake in reading “international law,” most likely she 

meant that Chief Justice Roberts was wrong in comparing the 

abortion regime in the United States with other countries’ laws 

on abortion. In Rickelman’s view, Chief Justice Roberts was 

wrong because many countries permit legal access to abortion on 

many different grounds, such as social, health, and economic 

reasons, which will be explored in the latter part of this article. 

 

C. THE COURT OPINION 

 
148 Restatement (Third) of Foreign Relations Law, § 101 (1987). 
149 Id. at 277. 
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The majority opinion in Dobbs mentioned the data about 

the abortion regimes abroad that became the background of the 

Mississippi law, but it did not address the issue at length.150 In 

his 79-page majority opinion, Justice Samuel Alito only wrote one 

line discussing comparative law: “The viability line, which Casey 

termed Roe’s central rule, makes no sense, and it is telling that 

other countries almost uniformly eschew such a line.”151 Chief 

Justice John Roberts, in his concurring opinion, reaffirmed 

Justice Alito's point and added: “Only a handful of countries, 

among them China and North Korea, permit elective abortions 

after twenty weeks; the rest have coalesced around a 12-week 

line."152  
The dissenting opinion by Justices Breyer, Sotomayor, and 

Kagan stated that American abortion law had become more and 

more aligned with other nations since Roe and Casey.153 The 

dissents tried to refute the majority and the Mississippi 

legislature's claims that the United States abortion regime is an 

outlier. The dissents pointed out that the global trend in abortion 

regulation has been toward the increased provision of legal and 

safe abortion care. The dissents relied heavily on the amici curiae 

brief of International and Comparative Legal Scholars 

(hereinafter “ICLS Dobbs Brief”),154 which argues that countries 

like New Zealand, the Netherlands, and Iceland permit abortions 

up to a similar time as Roe and Casey. The dissents also 

reiterated the argument that while most Western European 

countries impose restrictions on abortion after 12 to 14 weeks, 

“they often have liberal exceptions to those time limits, including 

to prevent harm to a woman’s physical or mental health.” Finally, 

the dissents argued that the United States would become a global 

outlier amid the liberalization of abortion across the globe. The 

dissenting Justices stated, “Perhaps most notable, more than 50 

countries around the world—in Asia, Latin America, Africa, and 

Europe—have expanded access to abortion in the past 25 years. 

In light of that worldwide liberalization of abortion laws, it is 

 
150 Dobbs, supra note 3, at 232 (opinion of the Court). 
151 Id. at 277. 
152 Id. at 351 (Roberts, C.J., concurring in part). 
153 Id. at 399 (Breyer, Sotomayor, Kagan, JJ, dissenting). 
154 ICLS Dobbs Brief, supra note 6 at 18-21. 
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American States that will become international outliers after 

today.”155 In sum, the dissenting Justices noted that, by 

overruling Roe and Casey, Dobbs has led to the United States 

being recognized as one of the few countries whose abortion laws 

have become more restrictive. 
Overall, of the 213 pages of the Court's decision, the 

Justices only spent about 1.5 pages addressing the comparative 

law regarding abortion. This extremely brief analysis is far from 

adequate to address the matter, considering that one of the 

primary driving forces behind the enactment of the Mississippi 

law was based on a comparative inquiry into abortion. 

IV. WHAT DOBBS SHOULD HAVE SAID ABOUT COMPARATIVE 

INQUIRY 
As explained earlier, Justice Scalia noted that the U.S. 

Supreme Court has generally avoided reference to foreign 

jurisdictions in its abortion case law. But while Justice Scalia 

intended to criticize the liberal majorities in Roe and Casey, the 

conservative judges took a similar approach in Dobbs. 

Nevertheless, there are several ways a comparative theorist could 

imagine what the majority may have said about the comparative 

issue in Dobbs. 

A. THIRD-PARTY STANDING  

First, Dobbs involved the comparative issue regarding 

third-party standing. In the petition of a Writ of Certiorari, the 

Office of the Attorney General of Mississippi presented several 

questions, including whether abortion providers have a third-

party standing to invalidate a law that protects women's health 

from the dangers of late-term abortion.156 
Justice Alito only wrote two sentences in his majority 

opinion on the issue of third-party standing: “The Court’s abortion 

cases have diluted the strict standard for facial constitutional 

challenges. They have ignored the Court’s third-party standing 

 
155 Dobbs, supra note 3, at 400 (Breyer, Sotomayor, Kagan, JJ, dissenting). 
156 Dobbs v. Jackson Women’s Health Organization, 945 F.3d 265 (5th Cir. 2019), 

petition for cert. filed, (U.S. June 15, 2020) (No. 19-1392). 
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doctrine.”157 While these two short sentences partially answer the 

question presented in the petition of a Writ of Certiorari, Justice 

Alito had missed the opportunity to address an important issue of 

third-party standing from the comparative perspective, especially 

concerning abortion constitutionalism. To understand this issue, 

one must revisit the Court's decision concerning third-party 

standing and abortion. 
A few months after Justice Scalia’s death, the U.S. 

Supreme Court of the United States dealt with a case that 

involved a third-party standing in an abortion case. On June 27, 

2016, the Court decided an abortion case in Whole Women’s 

Health v. Hellerstedt,158 which raised an important issue from a 

comparative constitutional law perspective. Many comparative 

legal scholars have yet to notice an important aspect of the case: 

the question of standing, which became one of the central 

arguments in Justice Thomas's dissent. In short, Whole Women’s 

Health raises an important discussion on standing from a 

comparative constitutional law perspective. 
In Whole Women’s Health, the U.S. Supreme Court held 

unconstitutional the portions of Texas's omnibus abortion bill 

that regulated abortion clinics. Before the bill took effect in 2013, 

a group of abortion providers filed an action in Federal Court 

raising a facial challenge to the admitting privileges provision 

and the medical abortion restriction provision. In this case, the 

petitioner was the abortion provider instead of Texas women who 

were seeking an abortion. 
One of the central concerns of Justice Thomas in his 

dissent was that the majority did not question whether doctors 

and abortion clinics should be allowed to sue on behalf of Texas 

women seeking abortions. In Justice Thomas’s view, the Court 

allowed abortion clinics and doctors to invoke a constitutional 

right that did not belong to them.159 Justice Thomas thus raised 

an issue of third-party standing. In the United States’ 

constitutional realm, principle generally prevents standing when 

the asserted harm is a generalized grievance shared by all or by a 

 
157 Dobbs, supra note 3, at 286-287.  
158 Whole Woman's Health v. Hellerstedt, 579 U.S. 582 (2016). 
159 Id. at 629 (Thomas J., dissenting). 
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large class of citizens.160 This principle prevents an individual 

from challenging a statute by asserting someone else's 

constitutional rights. Justice Thomas argued that “the Court has 

shown a particular willingness to undercut restrictions on third-

party standing when the right to abortion is at stake.”161  
From a comparative constitutional law perspective, third-

party standing is common. There are various terms used to 

describe this mechanism, including actio popularis, jus tertii, or 

public interest standing. In many jurisdictions, anyone, 

regardless of his or her injury, may file a challenge to a law that 

affects the public at large.162 An apt example of the application of 

third-party standing in abortion litigation can be found in 

Colombia. In Colombia, any citizen may file challenges to laws, 

constitutional amendments, and decrees issued by the 

government in the exercise of delegated legislation powers or 

during states of exception.163 The 1991 Constitution created two 

types of third-party standing: abstract and concrete review of 

constitutionality. The first is the public action of 

unconstitutionality by virtue of which any citizen can demand of 

the Court that a law or decree be declared unconstitutional 

without him or her being a lawyer or having any particular 

interest in the issue.164 The second is the tutela action, in which 

any person may directly request any judge to protect his or her 

fundamental rights when a state agent or an individual is 

 
160 See Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992), however, it should be 

noted in subsequent cases the Court slightly changed its approach in addressing the 

generalized grievance doctrine. See Federal Election Commission v. Akins, 524 U.S. 11 

(1998); Massachusetts v. EPA, 549 U.S. 497 (2007). 
161 Whole Woman's Health v. Hellerstedt, supra note 158, at 630 (Thomas J., 

dissenting). 
162 The Indian Supreme Court has been well-known for developing procedural rules 

for third-party standing since the 1970s, with the decision of Maharaj Singh v. State of 

Uttar Pradesh, (1976) 1 SCR 1072. The Indonesian Constitutional Court, in its infancy, 

ruled that anyone could come to the Court as a taxpayer and public defender. See Stefanus 

Hendrianto, Law and Politics of Constitutional Court: Indonesia and the Search for 

Judicial Heroes, ROUTLEDGE (2018); see also Stefanus Hendrianto, Hellerstedt and 

Standing: A Comparative View, INT’L J. CONST. L. BLOG, Aug. 23, 2016, 

http://www.iconnectblog.com/2016/08/hellerstadt-and-standing-a-comparative-view/. 
163 Constitutión Política de Colombia [C.P.] art. 241. 
164 Id. art. 242 (1).  
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violating them.165 Even in concrete review cases, the Court's rules 

on standing are relatively flexible. 
On March 14, 2005, Women’s Link Worldwide publicly 

launched an initiative to challenge the abortion laws of Colombia. 

Women’s Link Worldwide is an international human rights non-

profit organization dedicated to ensuring that gender equality is a 

reality worldwide, with its main office located in Bogotá, 

Colombia. The initial petition was filed by Monica Roa, the 

director of the Gender Justice Program at Women's Link 

Worldwide. Roa challenged the constitutionality of Colombia's 

abortion law, which categorically prohibited abortion, on abstract 

review. Roa argued that the Constitution of Colombia required 

exceptions to the prohibition of abortion that protect a woman's 

fundamental rights to life, health, privacy, and dignity.166 Roa’s 

petition prompted the 2006 Constitutional Court decision that 

decriminalized abortion in Colombia.167  
Despite the rich comparative materials available, Justice 

Breyer’s majority opinion in Whole Women’s Health did not refer 

to any foreign cases on third-party standing. After the flap in 

Knight v. Florida, in which he cited the Zimbabwe Supreme Court 

decision, perhaps Justice Breyer had become more cautious in 

citing foreign cases.168 Perhaps Justice Breyer may not have 

wanted to let Justice Thomas write an opinion ridiculing his 

approach to foreign law, as he did in Knight.169 Nevertheless, 

while Justice Breyer did not cite any foreign sources on third-

party standing, Whole Women’s Health employed a similar 

approach to third-party standing as that found in many foreign 

jurisdictions.  
Four years after Whole Women’s Health, in June Medical 

Services v. Russo,170 the Court ruled that Louisiana Act 620, 

 
165 Id. art. 86.  
166 Nicole Karsin, Colombians Push Abortion onto National Agenda, WOMEN’S 

ENEWS (2005), https://womensenews.org/2005/12/colombians-push-abortion-national-

agenda/?utm_source=chatgpt.com; Dara Mohammadi, Profile: Mónica Roa Legal 

Champion of Abortion Rights, 385 THE LANCET 493 (2015), 

https://www.thelancet.com/action/showPdf?pii=S0140-6736%2815%2960046-0. 
167 Sentencia C-355/06, supra note 111.  
168 Knight v. Florida 528 U.S. 990, 996 (Breyer J, dissenting). 
169 Id. (Thomas J., concurring). 
170 June Med. Servs. L.L.C. v. Russo, 591 U.S. 299 (2020). 
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which was identical to the Texas Law that requires the 

physicians who provide abortion care must obtain admitting 

privileges at a hospital within 30 miles of the facility where the 

abortion is performed, is unconstitutional. In June Medical, the 

Court majority reaffirmed the third-party standing—that 

physicians may advocate on behalf of their patients by asserting 

their patients’ abortion-related constitutional rights in the courts. 
Justice Breyer's plurality opinion in June Medical offered 

no new substantive defenses of third-party standing in abortion 

cases other than declaring the adoption of third-party standing. 

Nevertheless, the Court plurality opinion stated that the 

prohibition on third-party standing was a prudential rule instead 

of a constitutional requirement grounded in Article III.171 As a 

prudential rule, the plurality found that the prohibition is the 

"matters of judicial self-governance" that can be waived by the 

Court or overridden by congressional acts that grant standing to 

sue. In other words, in Justice Breyer’s view, the social 

significance of abortion cases justified an expansion in the Court’s 

standing rules.  
In his dissents, Justice Thomas wrote, "the 'prudential' 

label for the rule against third-party standing remains a bit of a 

mystery."172 Justice Thomas argued:  

It is especially puzzling that a majority of the Court 

insists on continuing to treat the rule against third-

party standing as prudential when our recent 

decision in Lexmark Int’l, Inc. v. Static Control 

Components, Inc., 572 U. S. 118 (2014), questioned 

the validity of our prudential standing doctrine more 

generally.173 

Indeed, Justice Thomas is correct in his assessment on the 

mystery of third-party standing, which continues in the Dobbs 

case.  
The mystery of the third-party standing could be 

understood if the Court majority in Dobbs wanted to conduct a 

 
171 Id. at 317 (Breyer, J., plurality opinion). 
172 Id. at 362 (Thomas, J., dissenting).  
173 Id.  
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comparative inquiry. For example, Justice Alito could have 

conducted a comparative law inquiry and explained how the 

Court’s opinion in Whole Women’s Health and June Medical 

Services changed the United States’ Constitutional doctrine and 

tradition by employing the third-party standing as other 

jurisdictions had employed. 
Through comparative inquiry, Justice Alito could have 

shown how a judge, applying the rules of standing in different 

jurisdictions, is determined by the judge’s approach to his judicial 

role. For instance, former Chief Justice Aahron Barak of Israel 

once said that a judge who regards his judicial role as bridging 

the gap between law and society and protecting (formal and 

substantive) democracy would tend to expand the rules of 

standing. In Justice Barak's view, liberal standing rules enable 

courts to hear matters that ordinarily would not find their way 

before a court.174 If a court restricts its standing rule, many 

potentially impactful cases would not be reviewed. Arguably, the 

third-party standing approach in abortion constitutionalism is 

closely connected with the attempt of judges to expand access to 

abortion. Thus, the majority in Dobbs should have held that there 

is no exception of third-party standing in abortion cases because 

such an exception will allow hijacking the constitutional process 

for their narrow interests.  

B. GLUCKSBERG 2.0  

Secondly, in Dobbs, Justice Alito heavily relied on 

Washington v. Glucksberg,175 which rejected an asserted 

unwritten right to physician-assisted suicide. As explained 

earlier, in Glucksberg, the Court held that the Due Process 

Clause does not confer “right to die” because fundamental rights 

must be “objectively, deeply rooted in this Nation’s history and 

tradition.”176 Based in part on Glucksberg,177 the Dobbs majority 

 
174 See also Aharon Barak, A Judge on Judging: The Role of a Supreme Court in a 

Democracy, 116 HARV. L. REV. 16, 107-108 (Nov. 2002); See AHARON BARAK, THE 

JUDGE IN A DEMOCRACY 190 (Princeton Univ. Press 2006). 
175 Glucksberg, supra note 30. 
176 Id. at 720-721.  
177 For an analysis of Glucksberg's influence on Dobbs, see Richard W. Garnett, The 

Lone Ranger’s Long Game: Justice William Rehnquist’s Dissents in Roe v. Wade and 
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concluded that the abortion right created in Roe is not a 

fundamental constitutional right because such a right has no 

basis in the Constitution’s text or in the nation’s history and 

tradition.178 
But, while Justice Alito relied heavily on Glucksberg, he 

did not follow Glucksberg's approach to comparative inquiry. The 

majority in Dobbs could have followed the Glucksberg approach to 

use data from different jurisdictions to address at least two main 

issues: first, many countries outside the United States have many 

grounds and liberal exceptions to abortion; and second, whether 

abortion is a solution to solve the problem of poverty and justice.  

1.  Grounds for Allowing Abortion  

Considering that the dissents argued that most Western 

European nations often have liberal exceptions to the time limits, 

the Court majority could look into the data from the European 

Union member states. In general, seven grounds for allowing 

abortion were identified and applied in the EU-28 member states: 

to save the life of the woman, to preserve physical health, to 

preserve mental health, in cases of rape or incest, fetal 

impairment, economic or social reasons, and available on 

request.179 But when we look deeper into each country, not all 

countries adopt all seven grounds. For instance, in the United 

Kingdom, abortion is not permitted on the grounds of rape or 

incest nor available on request.180 In Portugal, abortion is 

prohibited for economic and social reasons.181 Ireland, which 

recently joined the countries that legalized abortion, also does not 

allow abortion based on social and economic reasons.182 
The dissents argued that the liberal exceptions to abortion 

in Europe were to prevent harm to women’s physical or mental 

 
Planned Parenthood v. Casey Find Overdue Vindication in the Supreme Court’s Dobbs 

Ruling, CITY JOURNAL (June 28, 2022), https://www.city-journal.org/dobbs-ruling-

vindicates-rehnquists-jurisprudence. 
178 Dobbs, supra note 3, at 300.  
179 SIMONA MARIA STĂNESCU & MIRELA NEMȚANU, Comparative Analysis of 

Abortion Liberalisation in the European Union, 26 CALITATEA VIEȚII 3, 3-15 (2015). 
180 The Abortion Act 1967 (as amended by the Human Fertilisation and Embryology 

Act 1990). 
181 LEI Nº 16/2007, supra note 107. 
182 The Regulation of Termination of Pregnancy Act, supra note 110.  
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health. But abortion based on health is also not as simple as the 

dissents asserted. In addition to saving the life of the woman, 

abortion is allowed on three grounds: to preserve physical health, 

to preserve mental health, and fetal impairment, in most E.U. 

member states. These health grounds, however, are not 

acceptable in a few countries, including Malta and Poland. A few 

years ago, the Polish Constitutional Court found that a 1993 law 

allowing abortion in cases of severe and irreversible fetal 

abnormalities was unconstitutional.183 Even in countries that 

allow abortion on the grounds of health, there are still some 

restrictions on abortion. Again, looking at Ireland, pregnancy can 

be terminated on the grounds of risk to life or of serious harm to a 

woman's health, as long as the fetus is not deemed viable, and in 

cases of fatal fetal anomaly.184 In short, not all grounds of 

abortion listed above are acceptable and applicable in all E.U. 

member states, as the dissents argued.  

2. Barriers to Abortion: A Comparative View 

To address this issue of the abortion barriers across 

nationalities, the Court majority could have built an argument 

based on the corpus of information of abortion regulations in 

many jurisdictions. If the majority looked at E.U. member states, 

there are many differences between European countries’ national 

laws regarding barriers to abortion. 

Most European countries require written consent before an 

abortion at the woman's request. For instance, in Portugal, 

written consent must be signed by the pregnant woman or at her 

request and delivered to the health facility before the abortion.185 

Specific legal counseling for minors is mandatory in some 

European countries, including Bulgaria, Croatia, the Czech 

Republic (for minors under sixteen years old), Ireland, and Italy 

(for minors without parental agreement). An appointment with a 

social worker is required in France for minors who want to 

 
183 Trybunał Konstytucyjny [Constitutional Tribunal], Judgment K 1/20 (Oct. 22, 

2020) (Pol.). 
184 The Regulation of Termination of Pregnancy Act, supra note 110. 
185 LEI Nº 16/2007, supra note 107.  
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terminate their pregnancies (except emancipated minors).186 In 

general, there is an age limit for required parental or guardian’s 

consent for minors under sixteen years (such as in Ireland, 

Netherlands, Portugal, Slovakia, Latvia and Lithuania) and 

under eighteen years old (such as in France, Germany, Italy, 

Spain, Greece, Hungary, Luxemburg, Bulgaria, Croatia and 

Denmark).  
Within European countries, there is also a mandatory 

waiting period; eleven countries specify a waiting period before an 

abortion. The least amount of time required is in Slovakia (two 

days); with three days in Germany, Portugal, Spain, Ireland, 

Hungary, Latvia and Luxemburg; five days in the Netherlands; 

six days in Belgium, which period can be added to the 14 weeks of 

gestational limit when the woman requests the abortion late in 

her pregnancy. Italy has the longest waiting period of seven 

days.187  
Many countries in Europe also require mandatory 

counseling. Belgium, Germany, Hungary, Italy, Lithuania, the 

Netherlands, and Slovakia are the countries that require 

mandatory counseling, and pregnant women must receive 

information during an abortion appointment. For example, 

according to Italian Law, Italian women who want to undergo 

abortion must obtain a certificate from a physician from a 

counseling center, which certificate confirms pregnancy and 

provides the reason for the woman's desire to terminate her 

pregnancy.188 If the request for the abortion is evaluated as not 

"urgent," then the counseling center or social agency will invite 

her to reflect on her decision for seven days. Portugal requires 

three mandatory appointments at different times for the abortion 

procedures: first, the appointment to determine the gestational 

age and for counseling on abortion, where two doctors are 

requested; then the appointment after the waiting period; finally, 

 
186 LOI Nº 2001-588 DU 4 JUILLET 2001 RELATIVE À L’INTERRUPTION VOLONTAIRE DE 

GROSSESSE ET À LA CONTRACEPTION (Fr.) (Law relating to voluntary termination of 

pregnancy and contraception), 

https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000222631&cate

gorieLien=id. 
187 LEGGE 22 MAGGIO 1978, N. 194, supra note 143, art. 5.  
188 Id. art. 5.  
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the appointment after abortion to verify the accomplishment of 

the procedure.189  
Physicians' conscientious objection is another barrier to 

abortion in E.U. member states. With the exception of Sweden 

and Switzerland, every country in the E.U. allows conscientious 

objection regarding abortion. Many countries require the doctor to 

refer the woman to another professional who can perform the 

abortion. In France, health professionals are entitled to refuse to 

practice elective abortion, but they may not oppose their 

colleagues who choose to perform an abortion.190 In Portugal, the 

law states that doctors reserve the right of conscientious objection 

toward any act related to abortion.191 Italian and Spanish laws 

require a conscientious objection to be declared in advance. Italy 

provides an interesting case of conscientious objection. Under the 

law, conscientious objectors have a legal obligation to declare 

their stance formally if they wish to be exempted from performing 

abortions.192 The percentage of conscientious objectors among 

Italian gynecologists remained below 60% between 2002 and 

2005. Since 2006, the share of objectors stabilized around 70%, 

and in 2016, 71% of Italian gynecologists were objectors.193 This 

statistic suggests that conscientious objection is a substantial 

barrier to access to abortion in Italy and other European Union 

member states.  
In sum, most European countries have specific rules not 

only about gestational age but also waiting periods, mandatory 

counseling, medical certification, and written consent by the 

woman. In other words, the abortion regulation in those countries 

puts significant barriers that may halt abortion, even if the 

practice is legal. The Court majority could have certainly used the 

data on the barriers in those countries to inform its decision. 

 
189 LEI Nº 16/2007, supra note 107. 
190 LOI Nº 79-1204 DU 31 DÉCEMBRE 1979 RELATIVE À L’INTERRUPTION VOLONTAIRE 

DE LA GROSSESSE (Fr.) (Law relating to the voluntary termination of pregnancy) (in 2001, 

the legislature further reduced the scope of conscientious objection by obliging the 

physician to “immediately communicate the names of practitioners likely to perform this 

procedure.”). See LOI Nº 2001-588, supra note 186, at 8. 
191 LEI Nº 16/2007, supra note 107. 
192 LEGGE 22 MAGGIO 1978, N. 194, supra note 143, Art. 9.  
193 See Tommaso Autorino et al., The Impact of Gynecologists’ Conscientious 

Objection on Abortion Access, 87 SOC. SCI. RES., 102 403 (2020). 
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3. Abortion As a Solution to Poverty and Injustice? 

In Dobbs, the dissents relied on Casey's words, asserting 

that “[t]he ability of women to participate equally in the economic 

and social life of the Nation has been facilitated by their ability to 

control their reproductive lives.”194 The dissents believe that the 

majority opinion in Dobbs has diminished women’s opportunities 

to participate fully and equally in the Nation’s political, social, 

and economic life.195 The dissents further argue that women 

living below the federal poverty line experience unintended 

pregnancies at rates five times higher than higher-income women 

do, and nearly half of the women who seek abortion care live in 

households below the poverty line.196 Thus, the dissents believe 

that the poor would suffer most of the consequences from the 

Dobbs decision. To address this narrative, the Court majority 

could have relied on data from different jurisdictions that 

liberalize abortion to see whether access to abortion would solve 

poverty and welfare problems among women.  
For instance, the Court majority could have used the data 

from Mexico, which has liberalized access to abortion since 2007, 

specifically in Mexico City. In 2019, Oaxaca became the second 

state to permit abortion during the first twelve weeks of 

pregnancy.197 As of December 2024, 19 of 32 federal entities in 

Mexico have also decriminalized abortion up to the 12th week of 

gestation. Reforms have also exempted pregnancies “resulting 

from rape or non-consensual insemination, as well as cases where 

the pregnant person’s life or health is in danger”.198 
Nevertheless, this ruling does not mean that people outside 

Mexico City cannot access legal abortion there. When the Mexico 

City legislature passed legislation decriminalizing elective 

abortion in 2007, the law included a provision that stipulates 

 
194 Casey, supra note 5, at 856.  
195 Dobbs, supra note 3, at 406 (Breyer, Sotomayor, and Kagan, JJ dissenting). 
196 Id. at 407 (Breyer, Sotomayor, and Kagan, JJ dissenting).  
197 Paulina Macías Ortega, Abortion Progress in Mexico: An Analysis of the Past 

Year, SEXUAL AND REPRODUCTIVE HEALTH MATTERS (SRHM) (Dec. 13, 2024), 

https://www.srhm.org/news/abortion-progress-in-mexico-an-analysis-of-the-past-

year/#:~:text=Similarly%2C%20Mexico%20City's%20frozen%20initiative%20to%20com

pletely,that%20followed%20the%20city's%20groundbreaking%202007%20decriminalizati

on. 
198 Id. 
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abortion services be available and free of charge for Mexico City 

residents and on a sliding fee scale for those outside Mexico City. 

In other words, women outside Mexico City who have the means 

(and ability) to travel to Mexico City can get an abortion there. 

According to the World Bank, Mexico’s poverty rate has 

remained above 40 percent since 2008.199 At the same time, the 

number of single mothers and female-headed households in 

Mexico has increased.200 An inequality of employment 

opportunities continues to persist, and women in the workforce 

earn lower wages than men. So, poverty remains an overarching 

issue in Mexico, and women in general and female-headed 

households are more likely to live in poverty.  
One of the pretexts for decriminalizing abortion in Mexico 

was the risk of having an unsafe abortion. A study that used data 

from the 2006 Mexico National Demographic Survey found that 

the rate of unsafe abortions was highest for poor women and 

indigenous groups.201 Thus, the abortion reform in Mexico City 

was a response to the gravity of this public health problem.202 In 

2015, the maternal mortality rate in Mexico City remained high 

at 44.3 per 100,000 live births.203 Compared to other states, 

Mexico City's maternal mortality rate remains quite high. The 

State of Mexico, Puebla, and Veracruz show rates of 30.9, 32.3, 

and 29.9 per 100,000 live births.204 Indeed, there is still debate 

about whether decriminalizing abortion in Mexico effectively 

reduces maternal mortality. Some proponents of abortion have 

argued that abortion has considerably decreased the levels of 

maternal mortality in Mexico City. But, while there might be 

 
199 WORLD BANK, Poverty and Inequality Platform, Poverty Headcount Ratio at 

National Poverty Lines (% of the Population) – Mexico, 

https://data.worldbank.org/indicator/SI.POV.NAHC?locations=MX. 
200 THE NATIONAL INSTITUTE OF STATISTICS, GEOGRAPHY, AND INFORMATICS 

(INEGI), Características de Los Hogares, https://en.www.inegi.org.mx/temas/hogares/. 
201 Angelica Sousa et al., Exploring the Determinants of Unsafe Abortion: Improving 

the Evidence Base in Mexico, 25 HEALTH POLICY PLAN, 300-310 (2010). 
202 Davida Becker & Claudia Díaz Olavarrieta, Decriminalization of Abortion in 

Mexico City: The Effects on Women’s Reproductive Rights, 103 AM. J. PUBLIC HEALTH 

590 (2013).  
203 Cándido Pérez Hernández et al., Aborto: La Política de un Estado Claudicante, 

CONGRESO DEL LA UNIÓN NÚM. 66, 98 (April 2017) (LXIII Leg., Cámara de Diputados), 

https://raep.com.mx/wp-content/uploads/2021/01/estado_claudicante_final2.pdf. 
204 Id. at 99.  
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some significant decrease in the level of maternal mortality rate 

in the 2000s, it is still hard to recognize any positive association 

between levels of maternal mortality rate and abortion.  
In Mexico, at the national level, abortion is the fourth 

leading cause of maternal mortality. This cause accounts for 9.2% 

of maternal deaths, surpassed by deaths due to hypertensive 

diseases of pregnancy (20.5%), hemorrhage during pregnancy, 

childbirth, or puerperium (14.3%), and other complications, 

mainly of pregnancy and childbirth (15.3%).205 In Mexico City, 

abortion as a cause of maternal mortality represents a higher 

percentage than the national one, with 10.7% of maternal deaths 

per year, surpassed by deaths due to hypertensive diseases of 

pregnancy (16.07%), hemorrhage of pregnancy, (14.2%) and other 

complications mainly of pregnancy and childbirth (23.2%).206  
There has also been a long debate on the connection 

between the legalization of abortion and male-to-female domestic 

violence in Mexico. The proponents of abortion have suggested 

that there is some evidence that women’s autonomy regarding 

fertility decisions correlates with decreased domestic violence 

incidences.207 Consequently, abortion rights are necessary 

because they have the potential to reduce domestic violence. 

Nevertheless, according to the National Institute of Geography 

and Statistics (“INEGI”), in 2018, the main crimes committed 

against women were those related to sexual abuse 42.6% and rape 

37.8%. Even more alarming is that a group that suffers a higher 

rate of sexual violence is single women; 50.2% have experienced 

an incident of sexual violence.208 The recent report from INEGI in 

2022 estimated that more than 70% of 50.5 million women and 

 
205 Id. at 105.  
206 Id. at 106.  
207 Maximiliano Lauletta, Abortion Decriminalization and Domestic Violence: 

Evidence from Mexico, (June 13, 2019) (unpublished Master Thesis, Universidad de San 

Andres), 

https://repositorio.udesa.edu.ar/jspui/bitstream/10908/17085/1/%5BP%5D%5BW%5D%20

M.%20Eco.%20Lauletta%2C%20Maximiliano.pdf. 
208 The National Institute of Statistics, Geography, and Informatics (INEGI), 

Estadísticas A Propósito Del Día Internacional De La Eliminación De La Violencia 

Contra La Mujer, Press Release No. 568/20 (Nov. 23, 2020), 

https://www.inegi.org.mx/contenidos/saladeprensa/aproposito/2020/Violencia2020_Nal.pd

f?fbclid=IwAR2hD5mR1ZesgmWv1zCf6Ww1ms_ohgA2ubrA9whsw1jFfMcI-

iHKuUyOHbA. 
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girls aged over 15 in Mexico have experienced some violence, up 

four percentage points from the last time they ran the survey in 

2016.209  
Some proponents of abortion have posited that women in 

municipalities further away from Mexico City are more likely to 

experience domestic violence compared to those in Mexico City 

who have access to abortion.210 But the survey from INEGI in 

2021 reported that Mexico City is one of the states where 76.2% of 

women aged 15 and over have experienced the most violence.211 

In the meantime, the states with the lowest prevalence of violence 

against women aged 15 years and over are those further away 

from Mexico City: Tamaulipas (61.7%), Zacatecas (59.3%), and 

Chiapas (48.7%).212 Fifteen years after the decriminalization of 

abortion in Mexico City, women did not experience lower 

maternal mortality rates nor decreased domestic violence.213 In 

sum, violence against women continues to be a challenge and is a 

major social problem in Mexico which will require continued 

systematic change beyond abortion rights.  
If the Court majority in Dobbs relied on the data from 

Mexico, the dissents would presumably have argued that Mexico 

is not a jurisdiction that provides suitable comparative models for 

consideration in a comparative analysis in the United States. The 

dissents might have argued that Mexico is not a democratic 

industrialized country like the United States, and they only had a 

short span of experience (15 years) in decriminalizing abortion. 

The debate then would have come to the issue of the “model” and 

“anti-model” of comparative abortion constitutionalism.  

C. THE MYTH OF THE “MODEL” AND “ANTI-MODEL”  

In support of the respondent, the ICLS Dobbs Brief posited 

the concept of “model” and “anti-model” of abortion 

 
209 Violence Against Women in Mexico Rises to Over 70%, Study Finds, REUTERS 

August 31, 2022, https://www.reuters.com/world/americas/violence-against-women-

mexico-rises-over-70-study-finds-2022-08-31/.  
210 Lauletta, supra note 207.  
211 NAT’L INST. OF STATISTICS, GEOGRAPHY, & INFORMATICS (INEGI), Violencia 

Contra Las Mujeres en México (2021), 

https://www.inegi.org.mx/tablerosestadisticos/vcmm/.  
212 Id. 
213 ICLS Dobbs Brief, supra note 6.  
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constitutionalism.214 They argued that not all foreign 

jurisdictions' abortion laws provide suitable comparative models 

that the U.S. Supreme Court can consider. Countries that ban 

abortions or only permit abortions under limited circumstances 

are anti-model because their laws conflict with the fundamental 

right to liberty under the American Constitution.215 For instance, 

Poland is considered an anti-model because it imposes a near-

total ban on legal abortion unless the pregnancy threatens the 

pregnant person's life or health or results from rape or incest. 
Which countries will be suitable “models” of abortion 

constitutionalism? The ICLS Dobbs Brief listed several categories 

of countries that they considered as a “model” of abortion and 

constitutionalism. First, the jurisdictions with legal traditions 

similar to the United States that provide broad legal access to 

abortion, such as the United Kingdom, Australia (New South 

Wales), and New Zealand.216 Second, other liberal democratic 

states with which the United States shares a “societal affinity" 

that provide broad access to abortion around viability, such as the 

Netherlands and Iceland.217 Third, the countries that have 

liberalized their abortion laws in the past 25 years.218 Under the 

third category, they listed four examples of what they considered 

liberal democracies, which have increased access to abortion, 

including Ireland, Northern Ireland, Nepal, and South Africa.  
The ICLS Dobbs Brief cited the 2009 Supreme Court of 

Nepal decision that instructed the government to guarantee that 

no woman be denied an abortion.219 Moreover, the ICLS Dobbs 

Brief highlighted the Nepalese interim Constitution, which 

guarantees the right to reproductive health.220 But in reality, 

Nepal has gone through no less than 53 changes of government 

since it first became a democracy in 1951, and none of them has 

 
214 For the origin of a concept of a model and anti-model, see Heinz Klug, Model, 

and Anti-Model: The United States Constitution and the Rise of World Constitutionalism, 

2000 WIS. L. REV. 597 (2000). 
215 ICLS Dobbs Brief, supra note 6, at 22. 
216 Id. at 13-19.  
217 Id. at 20-21.  
218 Id. at 27-35.  
219 Lakshmi Dhikta v. Nepal, Writ No. 064-WO-0047, Supreme Court of Nepal 

(2009). 
220 NEPAL CONST. art. 38 § 2. 
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completed a full five-year term. Nepal's fragile multi-party 

democracy is still under stress to date. After the Maoist 

insurgency in the 1990s, the country has remained polarized with 

the deep-rooted conflict between two Communist parties: the 

Communist Party of Nepal (Unified Marxist Leninist) and the 

Communist Party of Nepal (Maoist Center).221 So, it is hard to 

argue that Nepal is a free society consistent with American 

constitutional values.  
Similarly, one might question the choice of South Africa as 

a suitable comparative model. The ICLS Dobbs Brief cited the 

decision of the High Court of South Africa, which ruled on the 

constitutionality of the Choice on Termination of Pregnancy Act, 

which governs abortion in South Africa.222 The ICLS Dobbs Brief 

also refers to the Constitution of South Africa, which guarantees 

the right to bodily integrity and reproductive autonomy.223 Since 

the end of apartheid in 1994, South Africa has been regarded 

globally as a proponent of human rights and a leader of liberal 

democracy on the African continent.  
In recent years, pervasive corruption and apparent 

interference by non-elected actors from the ruling African 

National Congress (“ANC”) have hampered the proper 

functioning of government. But suppose South Africa should be 

considered in a comparative analysis. In that case, one can look at 

the social data on whether abortion in South Africa has 

empowered women socially and economically. Despite the 

constitutional guarantee of bodily integrity and reproductive 

rights, women still become the face of poverty in South Africa,224 

in which most South African women with jobs are employed in 

 
221 See Renee Jeffery, Truth Commissions and Democratic Transitions: Neither Truth 

and Reconciliation nor Democratization in Nepal, 20 JOURNAL OF HUMAN RIGHTS, 318, 

318-338 (2021); Husain Haqqani, Nepal’s Political and Economic Uncertainty Likely to 

Continue, GIS REPORTS (Mar. 25, 2025), https://www.gisreportsonline.com/. 
222 ICLS Dobbs Brief, supra note 6, at 18-19; Christian Lawyers’ Ass’n. Nat’l 

Minister of Health 2004 (10) BCLR 1086 (T). 
223 ICLS Dobbs Brief, supra note 6, at 34-35; S. AFR. CONST., 1996, ch.2, art. 27 § 

1(a). In contrast to South Africa, another African nation, Kenya recognizes that every 

person the right to life and the life of a person begins at conception, nevertheless the amici 

did not refer to the Kenyan Constitution in their brief. See KENYA CONST. 2010, art. 26 §§ 

1-2. 
224 See David Francis & Edward Webster, Poverty and Inequality in South Africa: 

Critical Reflections, 36 DEVELOPMENT SOUTHERN AFRICA 788, 788-802 (2019). 
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low-skilled, low-paying and insecure jobs, and 47% of South 

African women between the ages of 15 and 64 were recorded as 

economically inactive (data per second quarter of 2022).225 
The last category of “model” is the countries with shorter 

abortion access time limits than the United States, but that 

provide broad exception access later in pregnancy. The ICLS 

Dobbs Brief listed some European countries, such as France and 

Germany;226 they praise France for fully funding all abortions 

through its social security system;227 meanwhile, in Germany, the 

ICLS Dobbs Brief cites that a certain number of exceptions allow 

abortion up to the 22nd week of pregnancy. Indeed, the German 

system has been praised by scholars as the model that Americans 

should emulate.228 In Germany, if a woman chooses to end her 

pregnancy, the State, as a last resort, will pay for the abortion out 

of general social welfare funds in the interest of her health and 

welfare. But here again, Justice Scalia's concern resurfaces that 

people would like to refer to the German system because it suits 

their preconceived views that abortion should be available and 

even paid for by the State.  
The 1975 decision of the German Constitutional Court 

ruled that the German State was under an affirmative obligation 

to protect the fetus “even against the mother” because the fetus 

has a constitutionally guaranteed right to life and human 

dignity.229 In the Abortion II case, the Court outlined a new 

counseling model, whose purpose is to protect the fetus, even 

though the somewhat paradoxical result is to allow a woman to 

 
225 President Cyril Ramaphosa, Address at the Second Women Economic Assembly in 

Pretoria (Oct. 6, 2022), https://www.youtube.com/watch?app=desktop&v=VOaa8opTg8Y.  
226 ICLS Dobbs Brief, supra note 6, at 25-26.  
227 In March 2024, France’s Parliament passed an amendment to enshrine abortion in 

the country’s Constitution, making France the first country to guarantee abortion as a 

constitutional right. The amendment to Article 34 states that "the law determines the 

conditions by which is exercised the freedom of women to have recourse to an abortion, 

which is guaranteed" (“la loi détermine les conditions dans lesquelles s’exerce la liberté de 

la femme de mettre fin à sa grossesse”). See N° 48, SÉNAT, SESSION ORDINAIRE DE 2022-

2023, PROPOSITION DE LOI CONSTITUTIONNELLE VISANT À PROTÉGER ET À GARANTIR LE 

DROIT FONDAMENTAL À L’INTERRUPTION VOLONTAIRE DE GROSSESSE (Fr.). 
228 ICLS Dobbs Brief, supra note 6, at 26; see also Julie C. Suk, A World Without 

Roe: The Constitutional Future of Unwanted Pregnancy, 64 W.M. & MARY L. REV. 443 

(2022). 
229 See Abortion I, supra note 98, at 605.  
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terminate her pregnancy. The counseling is aimed at helping the 

pregnant woman to reach a responsible and conscientious 

decision to protect the fetus in her womb.230 In short, under the 

German system, the State is duty-bound to protect and foster this 

life, i.e., the fetus or unborn child in utero, and the duty of the 

State to protect the fetus must be exercised even against the 

wishes of the mother. But, above all, the unborn have the right to 

life that is “stemming from the dignity of the person.”231  
The proponent of the German model tends to overlook that 

the German cases differ profoundly from Roe. Roe did not even 

consider the fetus as a person within the meaning of the 

Constitution. With the fetus categorically declared as a 

nonperson, a state does not have any duty to protect a viable 

fetus.232 In contrast, Germany characterizes a fetus as a life that 

deserves the State's protection. 
The Dobbs majority could have added that Germany could 

be a “model” because they have tried to achieve a consensus about 

what it means to create a society based on characterizing a fetus 

as a life with a “legal value” of utmost importance, thus meriting 

the State's protection. Moreover, as Donald Kommers once said, 

the German approach offers honesty about the realities of 

abortion: 

There is no pretending that a five-month-old fetus is 

not, in some sense, human life. There is no 

pretending that all doctors working in abortion 

clinics have the best interests of their patients at 

heart. There is no pretending that all women who 

choose to abort their unborn children are doing so 

 
230 See Abortion II, supra note 103, at 217.  
231 Id. at 147. 
232 See Cristina Rodríguez, The Supreme Court, 2020 Term—Foreword: Regime 

Change, 135 HARV. L. REV. 1 (2021), n. 541 (arguing that the recognition of fetal life as 

protected under the Fourteenth Amendment—a recognition that would mean abortion could 

become unconstitutional or at least would set up a conflict between two incommensurate 

rights—fetal right to life and the woman’s right to bodily integrity, or whatever formulation 

of the abortion right remains).  
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because they have made a responsible choice against 

the backdrop of all available alternatives.233  

In sum, the German abortion regime recognizes the complexities 

of the issue and offers an honest discussion of the reality of 

abortion instead of putting pressure and cross-pressure on each 

side to achieve total victory.  

The dissent in Dobbs posited that the United States would 

become an international outlier after the Dobbs decision. The 

Court majority could have addressed the dissents by asserting 

that, under Roe and Casey, the United States had become a global 

outlier because it is one of the advanced liberal democracies that 

does not recognize the fetus as a human life with significant 

value. Roe and Casey did not consider the fetus's inability to 

defend itself when a pregnant woman's claim to the protection of 

her right would result in terminating the developing life within 

her. Moreover, America was an outlier because it gave deference 

to the expertise of the medical profession as the best clinical 

judgment that an abortion is necessary.234 Consequently, the 

United States has become a fertile ground for commercializing 

abortion services, a practice that has been banned or curtailed in 

some Western European nations with liberal abortion policies. In 

the end, the Court majority could have pointed out that the 

United States is an outlier because it is one of the few 

industrialized nations that does not provide women the kind of 

social and financial assistance that would make it easier for them 

to carry their pregnancies to term.235  

V. CONCLUSION 

Justice Scalia once said that “the Court's reliance on 

foreign sources has been selective not only with regard to which 

foreign law is consulted, but also with regard to whether foreign 

 
233 Donald P. Kommers, The Constitutional Law of Abortion in Germany: Should 

Americans Pay Attention, 10 J. CONTEMP. HEALTH L. & POL'Y 1, 29 (1994). 
234 See Doe v. Bolton, 410 U.S. 179 (1973).  
235 29 U.S.C. § 2612(a)(1)(A) (2018) (providing eligible employees with up to 12 

weeks of unpaid leave for the birth and care of a newborn child) (Family and Medical 

Leave Act of 1993).  
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law is consulted at all.”236 The abortion cases are an apt example 

of how the U.S. Supreme Court has avoided or ignored foreign 

law. Moreover, Justice Scalia said that he would become a 

“believer” in comparative law if the Court sought the wisdom of 

foreign minds when it applied that wisdom in abortion cases.  
Justice Scalia noted that the Court has generally avoided 

reference to foreign jurisdictions in its abortion caselaw.237 But 

while Justice Scalia intended to criticize the majorities in Roe and 

Casey, who arguably ignored or overlooked abortion restrictions 

in different countries, the conservative judges themselves took a 

similar approach in Dobbs, where the majority ignored 

comparative inquiry. The constitutional debate was impoverished 

as a result. 
The lack of comparative inquiry in Dobbs has deprived the 

vigor of constitutional debate on abortion for several reasons. 

First, the majority in Dobbs did not resolve the third-party 

standing issues in abortion cases. The constitutional debate on 

third-party standing is whether abortion providers, to protect 

their clients’ interests, have a third-party standing to challenge 

the restriction on abortion. For example, the majority in Whole 

Women’s Health and June Medical allows doctors and abortion 

clinics to challenge laws on behalf of their clients. In other words, 

the Court chose to cut the restrictions on third-party standing 

when the right to abortion is at stake. Justice Alito could resolve 

the third-party standing issues through comparative inquiry, 

referring to the practice of third-party standing in different 

jurisdictions. The Court could demonstrate how the liberal 

American constitutional doctrine has been altered by adopting 

the third-party standing model, which resembles that of other 

jurisdictions. In the end, the Court could find that the third-party 

standing in abortion cases is closely aligned with judges’ 

subjective preferences to expand access to abortion. Therefore, 

third-party standing should not be allowed. 

 
236 SCALIA, supra note 46, at 257. 
237 See Stefanus Hendrianto, On the Legacy of Justice Scalia in Dobbs: The Lack of 

Comparative Analysis, INT’L J. CONST. L. BLOG (Aug. 3, 2022), 

https://www.iconnectblog.com/2022/08/on-the-legacy-of-justice-scalia-in-dobbs-the-lack-

of-comparative-analysis/. 
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Second, the majority in Dobbs missed the opportunity to 

address the dissent’s argument that most Western nations have a 

liberal exception for abortion. Like the Glucksberg decision, the 

majority could rely on data from different jurisdictions to show 

that most European countries have specific rules regarding 

gestational age, waiting periods, mandatory counseling, medical 

certificates, and written consent from the woman. Through 

comparative inquiry, the majority could address the charge that 

Dobbs has diminished women’s opportunities to participate fully 

in political, social, and economic life. From the data in different 

jurisdictions, the majority could show that abortion is not a 

complete solution to the problem of poverty and women’s 

empowerment.238 The Court majority could show that a better 

solution for women's lives is an investment in time and money to 

support women with the social and financial assistance that 

would make it easier for them to carry their pregnancies to term.  
Finally, the Dobbs majority failed to address the dissent’s 

categorization of the United States as an international outlier or 

the “anti-model” of abortion constitutionalism. The Court 

majority could point out that Roe and Casey put the United States 

as a global outlier instead of Dobbs. Roe and Casey do not 

consider the fetus as a person within the meaning of the 

Constitution. Through the comparative inquiry, the Court 

majority had the opportunity to address the issue that fetal life 

shall be protected under the Constitution, considering the fetus's 

potential to become a life. In the end, America was an outlier 

because of its lateness in allowing abortion and giving deference 

to the expertise of medical experts. Now, instead of being an anti-

model, Dobbs represents a new beginning for the United States to 

engage in an honest discussion about the complexities of abortion 

and the status of a fetus as a life that holds "important legal 

value" and deserves state protection. 

 
238 See Brief of 240 Women Scholars and Professionals, and Pro-Life Feminist 

Organizations as Amici Curiae in Support of Petitioners at 13, Dobbs v. Jackson Women’s 

Health Org., 142 S. Ct. 2228 (2022) (No. 19-1392), 

https://www.supremecourt.gov/DocketPDF/19/19-1392/185366/20210804180314919_19-

1392%20Brief%20of%20240%20Women%20Scholars%20et%20al%20In%20Support%2

0of%20Petitioners.pdf (arguing that access to abortion has not measurably improved 

economic or social opportunities for women as a group).  
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RINGS OF EXCLUSION: WHEN SANCTIONS COLLIDE 

WITH THE RIGHT TO SPORT 

Bonnie Stewart* 

Abstract  
In the 2024 Paris Olympics, Russian athletes were required 

to compete as “Individual Neutral Athletes” (“AIN”) due to 

sanctions following Russia's invasion of Ukraine. These sanctions 
reflect the Olympics’ practice of excluding athletes from 

participation based on the policies of their homeland. Such 

international sports sanctions unfairly punish athletes for the 

actions of their governments and violate their rights to self-

determination and sport. These sanctions strip athletes of their 

individual rights and are ineffective in deterring political 

aggression, mainly because their application has historically been 
inconsistent and politically driven. While sports-related sanctions, 

such as those addressing doping scandals, are justified to 

maintain the integrity of competition, politically related bans fail 

to achieve their intended goals. International sports competitions, 

specifically the International Olympic Committee (“IOC”), whose 

Charter claims to uphold neutrality and human rights, should 

abandon politically charged sanctions and develop alternative 

measures that hold governments accountable without depriving 

athletes of their rights.  
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I. INTRODUCTION 

Last year, fifteen Russian athletes competed in the 2024 

Paris Olympic Games.1 However, these athletes competed as 

Individual Neutral Athletes, (“AIN”), representing themselves as 

athletes—but not as Russians—because the International 

Olympic Committee (“IOC”) prohibited them from competing 

under Russia’s name due to the country’s invasion of Ukraine in 

2022.2 Since they competed as AINs, the athletes did not 

participate in the opening ceremonies, wear national colors, or 

hear their national anthem play when they won medals.3 Russian 

athletes also had to prove their lack of involvement in and 

support of the Ukraine War through a screening process.4  

 
1 James Ellingsworth, The 15 Russian ‘Neutrals’ at the Paris Olympics Are 

Politically Isolated and Rarely in the Spotlight, ASSOCIATED PRESS (Aug. 4, 2024), 

https://apnews.com/article/olympics-2024-russia-ukraine-neutralathletes-

0c753936cc1da967756a64cdeff8cb59. 
2 Id. 
3 Id. 
4 In Russia, Many Likely to Ignore Olympics After IOC Ban Over Ukraine War, 

REUTERS (July 26, 2024), https://www.reuters.com/sports/olympics/russia-many-likely-

ignore-olympics-after-ioc-ban-over-ukraine-war-2024-07-26.  
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Arguably, this sanction did not affect Russia, or at least did 

not have the effect the IOC hoped for. Last year, the Russian 

government did not televise the Olympics, and some politicians 

viewed competing Russian athletes as traitors.5 It seems that the 

sanctions have not incentivized Russia to change its political 

relationship with the rest of the world but rather have further 

alienated the country.6 On the other hand, the sanction has 

affected individual Russian athletes more heavily: The number of 

competing Russian athletes experienced a dramatic decrease in 

Russian AINs from the previous Summer Olympics in Tokyo, 

where over 300 Russians competed unaffiliated.7 The decrease in 

participating athletes correlates with increased restrictions on the 

AINs themselves; for example, during the Tokyo Olympics, 

Russian AINs could wear their country’s colors, and a Russian 

song played when they won medals, but this was not the case in 

Paris.8 The most significant restriction of the IOC last year—and 

likely an extensive explanation for why so few AINs competed in 

Paris—was that Russian AINs had to undergo a screening process 

to prove that they did not take part in or support the war in 

Ukraine.9  
This Note argues against the Olympics' requirement of 

making individuals who reside in sanctioned countries compete 

unaffiliated, which violates their human rights to self-

determination and sport. Furthermore, the practice of completely 

banning a country from participating for political reasons should 

stop. Because these practices punish a country's athletes more 

than deterring the government from pursuing its policies, the IOC 

and other international sports competitions should find ways to 

sanction a country without punishing its athletes.  

Part II of this Note provides an overview of the history of 

international sports sanctions and AINs. Part III analyzes the 

individual rights to self-determination and sport, whether they 

exist, and whether international sports competitions should 

recognize these rights. Part IV of this Note argues that 

 
5 Id.  
6 Id. 
7 Ellingsworth, supra note 1. 
8 Id.  
9 In Russia, Many Likely to Ignore Olympics After IOC Ban Over Ukraine War, 

REUTERS, supra note 4.  
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international sports sanctions violate these two rights, maintains 

that nonpolitical, sports-related bans are appropriate, analyzes 

the impact of political bans, and addresses counterarguments 

against the claim that international competitions should not 

engage in politically related sanctions. 

II. THE HISTORY OF INTERNATIONAL SPORTS SANCTIONS 

  Many international sports competitions, such as the 

Olympics and Paralympics, the FIFA World Cup, and the Davis 

Cup, have historically sanctioned countries and prohibited their 

teams from competing for various political and human rights 

reasons. This Note will highlight examples of banned countries 

and discuss the history of allowing individuals to participate in 

sporting events as neutral athletes. 

A. BANNED COUNTRIES  

1. Russia and Belarus  

  The IOC and the International Paralympic Committee 

(“IPC”) sanctioned Russia from 2016 to 2022 because of state-

sponsored doping of its athletes to dope.10 The IOC allowed some 

Russian athletes to compete under the Russian Olympic 

Committee (“ROC”) name at the Tokyo and Beijing.11 The IPC 

prohibited all Russian team members from competing in 2016 but 

then allowed some to compete in subsequent Olympic games, with 

stringent restrictions.12 Since 2022, the IOC and IPC have 

sanctioned both Russia and Belarus for their involvement in the 

 
10 Ben Church & Ben Morse, Russia Banned From 2020 Olympics and 2022 World 

Cup Over Doping Scandal, CNN (Dec. 9, 2019), 

https://www.cnn.com/2019/12/09/sport/wada-ban-russia-decision-rusada-doping-spt-

intl/index.html; The IPC Suspends the Russian Paralympic Committee with Immediate 

Effect, INT’L PARALYMPIC COMM. (Aug. 07, 2016), https://www.paralympic.org/news/ipc-

suspends-russian-paralympic-committee-immediate-effect.  
11 Anna Gordon, What Is AIN? How Russians and Belarusians Are Competing at the 

Olympics, TIME (July 27, 2024), https://time.com/7004418/what-is-ain-russia-olympics-

2024. 
12 Karolos Grohmann, Russian Athletes to Compete as Neutrals at Paris 

Paralympics, IPC says, REUTERS (Sept. 29, 2023), https://www.reuters.com/sports/russian-

athletes-compete-paris-paralympics-after-ipc-votes-against-full-ban-2023-09-29. 
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Ukraine invasion.13 In 2022, the Committees fully banned all 

Russian and Belarusian athletes from competing in the Olympics 

that year, and in the 2024 Games, athletes participated as 

neutrals.14  
Russia’s invasion of Ukraine prompted other international 

sports organizations to ban Russia and Belarus in 2022, and 

these bans remain in effect. FIFA banned Russia from 

participating in the World Cup and other FIFA-sponsored 

competitions due to its invasion of Ukraine.15 The International 

Tennis Federation (“ITF”), which sponsors tennis competitions, 

like the Davis Cup and the Billie Jean King Cup, imposed 

sanctions on the Russian and Belarusian teams, while allowing 

individuals to compete as neutrals.16 This prohibition heavily 

affected Russia because the Russian team won both Cups in 2021 

but could not defend its title.17  

2. South Africa  

For decades, various international sporting organizations 

sanctioned South Africa due to its apartheid policies. The IOC 

banned South Africa from competing in the Olympic Games 

from 1964 to 1988,18 while both the IPC and FIFA fully banned 

the country from 1964 until 1992.19 The International Cricket 

Council (“ICC”) and the ITF sanctioned South Africa, followed 

 
13 Q&A Regarding the Participation of Athletes with a Russian or Belarusian 

Passport in International Competitions, INT’L OLYMPIC COMM. (Oct. 25, 2023), 

https://olympics.com/ioc/media/q-a-on-solidarity-with-ukraine-sanctionsagainst-russia-

and-belarus-and-the-status-of-athletes-from-these-countries. 
14 Id. 
15 Sanya Mansoor, These Are the Countries FIFA Has Ever Banned from the World 

Cup, TIME (Nov. 17, 2022), https://time.com/6234776/countries-banned-world-cup-russia. 
16 Graham Dunbar & James Ellingworth, Russia Excluded from More Sports as 

Sanctions Mount, ASSOCIATED PRESS (Mar. 1, 2022), https://apnews.com/article/russia-

ukraine-vladimir-putin-winter-olympics-sports-

belarusa0b3aa48199dfefc17b254ae3ba5b13d. 
17 Serbia and Australia to Replace Suspended Russia in Davis Cup and Billie Jean 

King Cup, BBC SPORT (Mar. 14, 2022), https://www.bbc.com/sport/tennis/60734943. 
18 Find Out Why South Africa Was Barred from the Olympics for 32 Years, 

OLYMPICS (July 26, 2018), https://olympics.com/en/news/why-south-africa-barred-from-

the-olympics-apartheid. 
19 Mark Gleeson, South Africa Marks 30 Years Since Return from Footballing 

Wilderness, BBC SPORT (July 07, 2022), https://www.bbc.com/sport/africa/62067004; 

South Africa at the Paralympic Games, BRAND SOUTH AFRICA (Aug. 23, 2012), 

https://brandsouthafrica.com/104178/sports-news/paralympics. 
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suit, but lifted their sanctions, along with most other 

organizations, when President Nelson Mandela got rid of the 

country’s segregationist policy.20 Since then, South Africa has 

enjoyed full participation in international sports, including 

hosting the FIFA World Cup in 2010.21 

3. Yugoslavia  

In the early 1990s, the breakup of Yugoslavia and the 

subsequent Yugoslav Wars caused FIFA to suspend Yugoslavia 

from competing in the 1994 FIFA World Cup Qualifiers.22 The 

ITF banned the Yugoslavian team from competing in 1992 in 

keeping with United Nations sanctions, which prevented the 

country from participating in international sporting 

competitions.23 The new countries from the Yugoslav breakup 

began to participate in these competitions once they gained 

statehood and formed their own sporting teams.24 

4. The Middle East and Other Countries  

In the 2000s and 2010s, FIFA temporarily banned Iraq and 

Iran from competing because the countries’ governments 

interfered in their respective national football associations, which 

FIFA requires to be independent entities.25 The ITF suspended 

both Iran and Kuwait in 2008 for government interference in the 

 
20 History of Cricket, ICC, https://www.icc-cricket.com/about/cricket/history-of-

cricket/20th-century (last visited Dec. 5, 2024); Steve Tignor, The Shots Not Heard Around 

the World, TENNIS (Nov. 19, 2014), https://www.tennis.com/news/articles/the-shots-not-

heard-around-the-world. 
21 FIFA World Cup History, NDTV SPORTS, https://sports.ndtv.com/fifa-world-cup-

2022/history/2010-south-africa-football-world-cup (last visited Dec. 5, 2024). 
22 Yugoslavia Banned for 1994 World Cup, UPI (Oct. 1, 1992), 

https://www.upi.com/Archives/1992/10/01/Yugoslavia-banned-for-1994-

World/8232717912000/. 
23 Yugoslav Athletes Banned, N.Y. TIMES (June 1, 1992), 

https://www.nytimes.com/1992/06/01/sports/soccer-yugoslav-athletes-banned.html. 
24 See, e.g., Jerrad Peters, Yugoslavia and the Breakup of Its Soccer Team, CBC 

SPORTS (June 2, 2010), https://www.cbc.ca/sports/soccer/yugoslavia-and-the-breakup-of-

its-soccer-team-1.892207. 
25 FIFA Suspensions Caused by Political Interference, REUTERS (Nov. 23, 2016), 

https://www.reuters.com/article/world/africa/factbox-fifa-suspensions-caused-by-political-

interferenceidUSL4N1DO3H0. 
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countries’ national tennis federations.26 FIFA and other 

international sporting associations have sanctioned other 

countries, such as Greece and Nigeria, for government 

interference.27 Furthermore, Afghanistan was banned from the 

2000 Sydney Olympics because of its discriminatory policies 

towards female athletes.28 The Taliban’s takeover of Afghanistan 

in 2021 has created concerns over whether the country will let 

women participate in international sporting competitions.29 The 

ICC has not officially sanctioned Afghanistan, as it did in 2000, 

but continues to monitor its compliance closely.30 Moreover, 

because it attacked the Sri Lankan cricket team in 2009, Pakistan 

could not host international cricket matches for almost ten 

years.31 However, some teams began to tour Pakistan in 2018, 

and the country hosted the 2025 ICC Champions Trophy.32  

5. Non-Banned Countries  

Though international sporting associations have long 

sanctioned countries from competing in international events for 

various political reasons, many other countries have not been 

banned for similar concerns. For example, unlike Russia, North 

 
26 Current Sanctions, ITIA, https://www.itia.tennis/sanctions/ (last visited Dec. 5, 

2024). 
27 FIFA Bans Nigeria for Interference, ESPN (July 9, 2014), 

https://www.espn.com/soccer/story/_/id/37371522/fifasuspends-nigeria-government-

interference-football-federation; FIFA & UEFA Warn Greek Football Federation It Faces 

Ban, BBC SPORT (Apr. 23, 2015), https://www.bbc.com/sport/football/32425151. 
28 Ethan Jewell, Olympics to Lift Ban on North Korea’s Participation Ahead of 2024 

Paris Games, NK NEWS (Dec. 7, 2022), https://www.nknews.org/2022/12/olympics-to-lift-

ban-on-north-koreas-participation-ahead-of-2024. 
29 Tanya Aldred, Afghanistan Women’s Cricket Future Again Rests with Wrangling 

of Men, THE GUARDIAN (July 10, 2024), 

https://www.theguardian.com/sport/article/2024/jul/10/afghanistan-womens-cricket-future-

again-rests-with-wrangling-of-men. 
30 Tristan Lavalette, Push to Fund Afghanistan Women’s Cricket Fails to 

Materialize, FORBES (July 23, 2024), 

https://www.forbes.com/sites/tristanlavalette/2024/07/23/push-to-fund-afghanistan-

womens-cricket-fails-to-materialize. 
31 Diaa Hadid, International Cricket Returns to Pakistan for the First Time Since 

2009 Terror Attack, NPR (Oct. 28, 2017), 

https://www.npr.org/2017/10/28/560615409/international-cricket-returns-to-pakistan-for-

the-first-timesince-2009-terror-a. 
32 Id.; Stephan Shemilt, India Will Not Travel to Champions Trophy, BBC SPORT 

(Nov. 11, 2024), https://www.bbc.com/sport/cricket/articles/c5yr4l8prp9o. 
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Korea has never been banned from competing in the Olympics.33 

The IOC only banned the country from participating in the 2022 

Beijing Olympics because it violated the Olympic Charter by 

refusing to participate in the 2021 Tokyo Olympics due to COVID-

19.34 The reasoning behind banning Russia for invading Ukraine 

was that the invasion violated the Olympic Truce (hereinafter 

“Truce”).35 The Truce is a tradition that countries observe during 

the Olympic Games by ceasing global conflicts; it starts a week 

before the Olympics and ends a week after the Paralympics end, 

usually lasting two to three months.36 However, the IOC did not 

ban North Korea for violating the Truce when it invaded South 

Korea in 1950, which lasted through the 1952 Helsinki 

Olympics.37 It did not sanction the Soviet Union for its invasion of 

Afghanistan in 1979; rather, it allowed the country to host the 

Moscow Olympics the following year.38 And the Committee also 

did not ban the United States for invading Iraq in 2003; while 

 
33 Robbie Newton, The IOC Should Help Protect North Korean Athletes Returning 

from the Paris Olympics, HUMAN RIGHTS WATCH (Sept. 17, 2024), 

https://www.hrw.org/news/2024/09/17/ioc-should-help-protect-north-korean-athletes-

returning-paris-olympics. 
34 Id.  
35 Andrew Bertolli, The Politics Behind Olympic Bans, IE UNIV. (July 23, 2024), 

https://www.ie.edu/insights/articles/the-politics-behind-olympic-bans/. 
36 See G.A. Res. 71/160, Sport as a Means to Promote Education, Health, 

Development and Peace (Dec. 16, 2016); G.A. Res 78/10, Building a Peaceful and Better 

World Through Sport and the Olympic Ideal (Nov. 21, 2023); UNITED NATIONS, UN 

General Assembly Adopts Olympic Truce for Paris 2024 (Nov. 21, 2023), 

https://olympics.com/ioc/news/un-general-assembly-adopts-olympic-truce-for-paris-2024.  
37 Sheila Miyoshi Jager, The Strange, Dark History of North Korea and the 

Olympics, POLITICO (Feb. 9, 2018), 

https://www.politico.com/magazine/story/2018/02/09/north-korea-olympics-2018-history-

216951/. However, it could be argued that the reason for not banning North Korea was 

because North Korea did not participate in the Olympics until 1964, though it became a 

separate governing body in 1948. Perhaps if North Korea had wanted to participate earlier, 

such as in the 1952 Helsinki Olympics, where South Korea participated, the IOC would 

have sanctioned the country. Furthermore, the IOC did not officially integrate the Olympic 

Truce until 1992, though the Truce has been a part of the Olympics since their advent in 

1896. See Koryo Tours, North Korea at the Olympics, KORYO GROUP (Aug. 9, 2024), 

https://koryogroup.com/blog/north-korea-at-the-olympics; see also The History of the 

Olympic Truce, INT’L OLYMPIC COMM. (Nov. 13, 2017), 

https://olympics.com/ioc/news/the-history-of-theolympic-truce.  
38 Moscow 1980 Olympic Games, BRITANNICA, 

https://www.britannica.com/event/Moscow-1980-Olympic-Games (last visited Dec. 5, 

2024).  
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only a one-month invasion, the Iraq War lasted until 2011 and 

through four Olympic Games.39 It did not even ban Russia for its 

invasion of Georgia on the opening day of the 2008 Beijing 

Olympics and its first invasion of Ukraine, less than a week after 

the 2014 Sochi Olympics—both of which broke the Truce.40 
Additionally, the IOC banned South Africa for its policy of 

apartheid and Afghanistan for its discrimination against women, 

but the IOC has never banned China or North Korea for their 

various human rights violations.41 The situations in South Africa 

and Afghanistan differ from those in China and North Korea 

because apartheid and sexism are policies that affect which 

athletes may participate in international competitions, whereas 

human rights violations might affect participation less directly. 

However, the IOC’s line-drawing is ambiguous, especially because 

the Olympic Charter requires the IOC to remain politically 

neutral (yet many of its bans take a political stance against a 

country’s national or foreign policy) and “oppose any 

political…abuse of…athletes.”42 While sanctioning countries for 

human rights violations falls under the latter change, it violates 

the former. 

B. INDIVIDUAL NEUTRAL ATHLETES (“AIN”)  

Some international sporting competitions, most notably the 

Olympics, have allowed some athletes to compete in individual 

events as neutral or unaffiliated athletes if their home countries 

are banned.43 

 
39 Dana E. Abizaid, US Is Pushing Olympics to Exclude Russia, But What About Its 

Own War Crimes?, TRUTH OUT (Feb. 20, 2023), https://truthout.org/articles/us-is-pushing-

olympics-to-exclude-russia-but-what-about-its-own-war-crimes; The Iraq War, COUNCIL 

ON FOREIGN RELATIONS, https://www.cfr.org/timeline/iraq-war (last visited Dec. 5, 2024). 
40 Bertoli, supra note 35. 
41 China: Censorship Mars Beijing Olympics, HUMAN RIGHTS WATCH (Feb. 18, 

2022), https://www.hrw.org/news/2022/02/18/china-censorship-mars-beijing-olympics; 

Newton, supra note 33. 
42 Declaration by the IOC Against the Politicisation of Sport, INT’L OLYMPIC COMM. 

(Mar. 19, 2024), https://olympics.com/ioc/news/declaration-by-the-ioc-against-the-

politicisation-of-sport. 
43 See, e.g., Individual Neutral Athletes at the Olympic Games Paris 2024, INT’L 

OLYMPIC COMM. (July 20, 2024), https://olympics.com/ioc/paris-2024-individual-neutral-

athletes; FIA to allow Russian Drivers to Compete Under Neutral Flag Following Meeting 

of World Motor Sport Council, FIA (Mar. 1, 2022), 
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The IOC first allowed athletes to compete as AINs under 

the Olympic flag during the 1980 Moscow Olympics, when many 

countries boycotted the Games to protest the Soviet Union’s 

invasion of Afghanistan.44 Then, in 1992, 58 Yugoslav athletes 

competed in the Barcelona Games as AINs when sanctions 

prohibited Yugoslavia from competing.45 These athletes won three 

medals and thus began the practice of playing the Olympic song 

at the awards ceremony.46 After that, a few athletes participated 

as AINs during the dissolution or formation of their home 

countries and their National Olympic Committees.47 Later in 

2016 and 2018, Russian athletes not involved in the state’s 

doping program were allowed to compete as “Olympic Athletes 

from Russia” under the Olympic flag.48 In 2020, the IOC relaxed 

its standards and allowed Russia to compete under the name 

“Russian Olympic Committee.”49 The team could fly the 

Committee’s flag and wear uniforms featuring the Russian 

national colors.50 However, as stated earlier, the IOC changed 

course for the 2024 Olympics and severely limited Russian 

representation of its athletes as neutrals. Furthermore, the IOC 

also prohibited Russian and Belarusian AINs from using the 

Olympic flag and anthem, which was the previous custom for 

neutral athletes.51 
The restrictions and exceptions that international sporting 

groups place on nations and their athletes have evolved over time 

and vary between organizations and countries. Understanding 

their nuances is key to determining whether they violate athletes’ 

rights, which this Note will discuss next.  

 
https://www.formula1.com/en/latest/article/fia-to-allow-russian-drivers-to-compete-under-

neutral-flag-followingmeeting.4YMU1E3wsM8Z3EcByUyQ0B. 
44 Independent Olympians at the Olympic Games, WIKIPEDIA, 

https://en.wikipedia.org/wiki/Independent_Olympians_at_the_Olympic_Games#cite_note-

6 (last visited Dec. 5, 2024). 
45 Id. 
46 Id. 
47 Id. 
48 Id. 
49 Id. 
50 Id. 
51 Ellingsworth, supra note 1. 
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III. RELEVANT HUMAN RIGHTS 

The human rights relevant to the discussion surrounding 

international sanctions on national sporting teams include an 

athlete’s rights to self-determination and sport. This Note will 

discuss each in turn.  

A. THE RIGHT TO SELF-DETERMINATION  

1. Existence  

While the right to statehood is not an individual human 

right, the right to self-determination is.52 Under Article I of the 

International Covenant on Civil and Political Rights (“ICCPR”), 

all people “have the right of self-determination. By virtue of that 

right they freely determine their political status and freely pursue 

their economic, social and cultural development.”53 The right to 

self-determination allows all people to preserve their group 

identity and culture.54 This heavily intersects with the right to 

expression because a way to represent one’s national or cultural 

identity is through expression, such as carrying a flag. The right 

to express oneself is a fundamental human right as stated in 

Article 19 of the Universal Declaration of Human Rights 

(“UDHR”).55 As the ICCPR is a legally binding treaty, and 174 

parties have ratified it,56 the right to self-determination is not 

only a principle of customary international law but is also 

 
52 U.N. HUMAN RIGHTS OFF. OF THE HIGH COMM’R, Right to Self-Determination Not 

Synonymous with Independent Statehood, Third Committee Told, As Debate Continues 

(Oct. 31, 2001), https://www.ohchr.org/en/press-releases/2009/10/right-self-determination-

not-synonymous-independent-statehood-third. 
53 International Covenant on Civil and Political Rights, art. 1, Dec. 16, 1966, 999 

U.N.T.S. 171 [hereinafter ICCPR]. This right is also found in Article 1 of the International 

Covenant on Economic, Social and Cultural Rights [hereinafter ICESCR]. 
54 AUSTRALIAN GOVT’ ATT’Y-GEN.’S OFF., Right to Self-Determination (last visited 

Dec. 5, 2024), https://www.ag.gov.au/rights-and-protections/human-rights-and-anti-

discrimination/human-rights-scrutiny/public-sector-guidance-sheets/right-self-

determination. 
55 UNITED NATIONS, Freedom of Expression, A Fundamental Human Right (Feb. 26, 

2010), https://www.un.org/en/chronicle/article/freedom-expression-fundamental-human-

right. 
56 ICCPR, supra note 53. 
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recognized by treaty.57 Thus, the international community must 

uphold the right to self-determination. 

2. Application to International Sports Competitions 

International sports organizations are not states and are 

thus not bound by the UDHR and ICCPR. However, as 

organizations of global governance, they should recognize 

individuals’ right to self-determination. This Note argues that the 

Olympics must recognize this right because the IOC is governed 

by international law.58 
The Olympic Charter is “a basic instrument of a 

constitutional nature” 59 that governs the IOC. It states that the 

IOC is an “international non-governmental not-for-profit 

organisation, of unlimited duration, in the form of an association 

with the status of a legal person, recognised by the Swiss Federal 

Council in accordance with an agreement entered into on 1 

November 2000.”60 While it is not enough that the IOC recognizes 

its own legal personhood, countries besides Switzerland have 

recognized its international legal status, as scholar William 

Thomas Worster points out.61 For example, a United States Ninth 

Circuit decision recognized the Charter as an international 

agreement.62 The Supreme Court of British Columbia, Canada, 

determined that the IOC could not be subjected to Canadian 

law.63 The UN General Assembly admitted the IOC as an 

observer and placed it in a group with other international legal 

bodies, such as the ICRC and the Inter-Parliamentary Union.64 

 
57 LEGAL INFO. INST., Self-Determination (International Law) (last visited Dec. 5, 

2024), https://www.law.cornell.edu/wex/self_determination_(international_law). 
58 See Alexandre Miguel Mestre, the Law of the Olympic Games 39 (2009). 
59 International Olympic Committee (IOC), Olympic Charter, in force as of July 23, 

2024, Introduction at 6 (2024) [hereinafter 2024 Olympic Charter]; see also William 

Thomas Worster, Coming Full Circle: The International Legal Status of the International 

Olympic Committee, 31 UNIV. OF MIAMI INT’L AND COMPARATIVE L. REV. 390, 411 

(2024). 
60 2024 Olympic Charter, supra note 59, at Rule 15. 
61 Worster, supra note 59. 
62 See, e.g., Martin v. Int’l Olympic Comm., 740 F.2d 670, 673, 705 (9th Cir. 1984). 
63 See Sagen v. Vancouver Org. Comm. for the 2010 Olympic & Paralympic Winter 

Games, [2009] B.C.S.C. 942 (Can. B.C.). 
64 See G.A. Res. 45/6 (Oct. 16, 1990); See G.A. Res. 57/32 (Jan. 20, 2003). 
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Scholars have also argued that the IOC is not bound by domestic 

law.65 
However, Worster points out that international 

organization entities “must be created by other international 

legal persons” and “its membership must at least include 

international legal persons,” both of which the IOC lacks.66 Thus, 

the IOC may have international legal personhood but not be an 

international organization bound by international law.67 Legal 

personhood implies that if the entity can sue and be sued,68 is 

bound by the law of the jurisdictions in which it operates. Thus, 

the IOC must follow the laws of Switzerland, its headquarters 

country, and the Games’ host nations, even though it is an 

autonomous body.69 However, because its influence and 

jurisdiction extend beyond a single country’s borders and reach 

all international states that are part of the Games, it follows that 

the IOC operates internationally and thus should follow 

international law, including upholding athletes’ rights to self-

determination. 

B. THE RIGHT TO SPORT  

1. Existence  

There is debate as to whether a right to sport exists, as 

participating in sports and recreation is “often viewed as a luxury 

and not as a human right.”70 International law scholar Ilias 

Bantekas argues that the right to sport is not a justiciable right, 

so countries “do not have an obligation, under available treaty 

and customary law, to avail non-disabled [or disabled] persons on 

 
65 See Thomas Kistner, So korrupt ist das IOC [That’s How Corrupt the IOC Is], 

CICERO (June 2008), https://www.cicero.de/weltbuhne/so-korrupt-ist-das-ioc/38707. 
66 Worster, supra note 59, at 415. 
67 Id. 
68 LEGAL INFO. INST., Legal Person, https://www.law.cornell.edu/wex/legal_person 

(last visited Dec. 5, 2024). 
69 2024 Olympic Charter, supra note 59, at Preamble. 
70 Elise C. Roy, Aiming for Inclusive Sport: The Legal and Practical Implications of 

United Nation's Disability Convention for Sport, Recreation and Leisure for People with 

Disabilities, 5 E.S.L.J. 1, 1 (2007). 
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their territory of a right to sport or recreation.”71 However, “[t]he 

fact that many recognized human rights have not yet achieved a 

level of elaboration so as to render them justiciable does not mean 

that those rights simply do not exist: enforceability is not to be 

confounded with the existence itself of a right.”72 Multiple sources 

of international law recognize the existence of an individual right 

to sport, and this Note argues that it is a human right.  
For a right to exist, someone must “have a claim against 

[another] whose recognition as valid is called for by some set of 

governing rules.”73 Various binding and non-binding international 

governing rules either expressly or impliedly call for the 

recognition of the right to sport. For example, the International 

Charter on Physical Education and Sport (“ICPES”) states that 

“every human being has a fundamental right of access to physical 

education and sport…[this right] must be guaranteed both within 

the educational system and in other aspects of social life.”74 The 

194 United Nations Educational Scientific and Cultural 

Organization (“UNESCO”) member states adopted this charter in 

1978.75 An integral part of the charter is its inclusion of people 

with disabilities and a discussion about protecting the integrity of 

sports from violence, corruption, and doping.76 Furthermore, the 

United Nations Inter-Agency Task Force on Sport for 

Development and Peace Report states, “access to and 

participation in sport is a human right and essential for 

individuals of all ages to lead healthy and fulfilling lives.”77 

 
71 Ilias Bantekas, The Right of Access to Sport and Recreation for Disabled Persons 

Under International Law: What Does It Really Entail?, 45 LOYOLA INT’L & COMP. L. REV. 

157, 159 (2022). 
72 Roy, supra note 70, at 5 (quoting Eide, 1989). 
73 Joel Feinberg, The Nature and Value of Rights, 4 J. OF VALUE INQUIRY 243, 

249, 270 (1970); see also Danielle Ireland-Piper & Kim Weinert, Is There a “Right” to 

Sport?, 1 SPORTS L. AND GOVERNANCE J. 1, 1 (2014). 
74 United Nations Educational, Scientific and Cultural Organization, International 

Charter on Physical Education and Sport, G.A. Res. 20C/15, 20th Sess., U.N. Doc. 

20C/Resolution 15 (Nov. 21, 1978). 
75 International Charter of Physical Education, Physical Activity and Sport, 

UNESCO (Oct. 6, 2022), https://www.sportanddev.org/research-and-learning/resource-

library/international-charter-physical-education-and-sport. 
76 Id. 
77 UNITED NATIONS INTER-AGENCY TASK FORCE ON SPORT FOR DEVELOPMENT AND 

PEACE REPORT, at 1-4 (2003). 



2025] RINGS OF EXCLUSION 143 

 

 

The 1948 UDHR and the ICCPR, the two foundational 

rights-based international documents, do not list the right to 

sport as a fundamental and universal human right.78 However, 

Article 24 of the UDHR grants “the right to rest and leisure,” and 

Article 27 grants all people the right to participate in their 

community’s culture,79 which could include the right to sport.80 

All 193 UN member states have signed the UDHR.81 Likewise, 

the International Covenant on Economic, Social and Cultural 

Rights (“ICESCR”) recognizes the rights to rest, leisure, cultural 

life, and “the right to the highest standard of physical and mental 

health.”82 172 states have ratified the ICESCR.83  
Furthermore, international human rights treaties that 

protect vulnerable members of the international community 

allude to a right to sport. The United Nations Convention on the 

Rights of the Child (“UNCRC”), has specifically guaranteed the 

“right of the child to rest and leisure, to engage in play and 

recreational activities” in Article 31,84 and scholars argue that the 

right to sport falls under the right to rest and leisure and the 

right to play.85 The UNCRC has been signed by all countries 

except for the United States.86 Thus, if most states recognize that 

the UNCRC impliedly includes a right to sport, then the UDHR, 

 
78 S. Elumalai & S. Bhargavi, Right to Inclusive Sporting—Disability Regime—

Evolving Jurisprudence, 3 GLOBAL SPORTS POL’Y REV. 1, 1 (2023). 
79 Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. GAOR, 3rd 

Sess, 183rd Plen. Mtg., U.N. Doc. A/810 (10 Dec. 1948). 
80 Ireland-Piper & Weinert, supra note 73, at 3; see also Tony Veal, Sport and 

Human Rights: Assessing the Performance of Nation States in Assuring the Right to Sport 

Participation, 20 EUR. J. FOR SPORT AND SOCIETY 140, 140-41 (2023). 
81 MJ Altman, The Universal Declaration of Human Rights Is Turning 75: Here’s 

What You Need to Know, UNITED NATIONS FOUNDATION (Dec. 6, 2023), 

https://unfoundation.org/blog/post/the-universal-declaration-of-human-rights-is-turning-75-

heres-what-you-need-to-know. 
82 ICESCR supra note 53, arts. 7, 12, 15 (1966) (emphasis added). 
83 U.N. HUMAN RIGHTS OFF. OF THE HIGH COMM’R, UN Committee on Economic, 

Social and Cultural Rights Issues Findings on Albania, Cyprus, Honduras, Iceland, 

Kyrgyzstan, Malawi and Poland (Sep. 30, 2024), https://www.ohchr.org/en/press-

releases/2024/09/un-committee-economic-social-and-cultural-rights-issues-findings-

albania. 
84 Convention on the Rights of the Child, art. 31, Nov. 20, 1989, 1577 U.N.T.S. 3. 
85 Elumalai & Bhargavi, supra note 78, at 3. 
86 Frequently Asked Questions on the Convention on the Rights of the Child, 

UNICEF (last visited Dec. 5, 2024), https://www.unicef.org/child-rights-

convention/frequently-asked-questions. 
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which contains the same rights-based language as Article 31 and 

was signed by all UN member states, does as well. 
Additionally, the Convention on the Rights of Persons with 

Disabilities (“CRPD”) “sets out the right of access to sport and 

recreation for disabled persons.”87 Currently, 184 states are 

signatories to the CRPD.88 The CRPD sought to place disabled 

people on the same legal footing as non-disabled people, which 

demonstrates that the treaty’s signatories impliedly recognize the 

right of access to sports for non-disabled people. Likewise, the UN 

Convention on the Elimination of All Forms of Discrimination 

Against Women (“CEDAW”) ensures equality between men and 

women in sports.89 To date, 189 states have ratified CEDAW.90  
Apart from the treaties listed above, there is a convincing 

argument that the right to sport should be considered customary 

international law. For example, while the ICPES and UDHR are 

not binding on their signatories, the entire international 

community has signed both documents. Thus, the right to sport 

should be considered part of customary international law and 

therefore “universally obligatory.”91 And even though some 

signatories may not enforce the right to sport under the ICPES 

and UDHR in their countries,92 it should nevertheless qualify as 

customary international law because many countries have 

domestic law that implicitly recognizes the right. At least fifty 

countries have enacted legislation specifically concerning sport, 

and there are 26 countries that include provisions on sports in 

 
87 Convention on the Rights of Persons with Disabilities (CRPD), art. 30(5), Dec. 

13, 2006, 2515 U.N.T.S. 3; Bantekas, supra note 71, at 157. 
88 Julian Walker, The United Nations Convention on the Rights of Persons with 

Disabilities: An Overview, LIBRARY OF PARLIAMENT OF CANADA (Feb. 27, 2012), 

https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/201309E. 
89 Convention on the Elimination of All Forms of Discrimination against Women, 

art. 10(g), Dec. 18, 1979, 1249 U.N.T.S. 13. 
90 List of States Parties, UN WOMEN WATCH (last visited Dec. 5, 2024), 

https://www.un.org/womenwatch/daw/cedaw/cedaw20/list.htm#:~:text=List%20of%20Stat

es%20Parties,Japan. 
91 The Universal Declaration of Human Rights and its Relevance for the European 

Union, EUROPEAN PARLIAMENTARY RSCH. SERV. (Nov. 2018), 

https://www.europarl.europa.eu/RegData/etudes/ATAG/2018/628295/EPRS_ATA(2018)6

28295_EN.pdf. 
92 Ireland-Piper & Weinert, supra note 73, at 3 (For example, Ireland-Piper and 

Weinert recognize that Australia does not enforce the treaties that the country has signed 

unless the treaty obligations have been incorporated into domestic law). 
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their constitutions.93 Furthermore, because all countries besides 

the United States have signed the UNCRC, and most countries 

have signed the CRPD, which are both binding treaties, the right 

to sport for children and the right of access to sport for both 

disabled and non-disabled people should be considered customary 

international law at the minimum. Thus, the international 

community should uphold the right to sport. 

2. Application to International Sports Competitions 

As shown by declarations and agreements that most or all 

the international community have signed, a human right to sport 

exists. Under this assumption, this Note now looks to its 

application to international sports competitions. As discussed 

earlier, sports associations are not states and thus not parties to 

these documents, but because they have international influence 

and legal power, they should be bound by international law.94 And 

just as international sports competitions should uphold the right 

to self-determination, as argued earlier,95 these organizations 

should also uphold the right to sport. 
Furthermore, the organization and recognition of 

international sports competitions have arguably “created a 

human rights culture through sport.”96 Not only have these 

organizations impliedly recognized human rights generally,97 but 

 
93 Janwillem Soek, Sport in National Sports Acts and Constitutions: Definition, 

Ratio Legis and Objectives, GALE ACADEMIC ONEFILE (July 2006), 

https://go.gale.com/ps/i.do?id=GALE%7CA169017212&sid=googleScholar&v=2.1&it=r&

linkaccess=abs&issn=15677559&p=AONE&sw=w&userGroupName=anon%7E1b050d29

&aty=open-web- 

entry#:~:text=By%20means%20of%20a%20questionnaire,than%20through%20a%20Sport

s%20Act; see also Bede Harris, The Sports Grants Scandal: Constitutional Protection of 

Socioeconomic Rights as a Remedy for Pork-Barrelling, 29 J. COOK U. L. REV. 43 (2023) 

(“The right to sport is also protected in national constitutions, either impliedly as an aspect 

of the rights to health and to education, or expressly in constitutions which impose on the 

state an obligation to ensure access to sports facilities, examples being those of the 

Philippines, Ecuador, and Ethiopia.”). 
94 See supra Part III.A.2. 
95 Id. 
96 Richard Giulianotti, Human Rights, Globalization and Sentimental Education: 

The Case of Sport, SPORT IN SOCIETY: CULTURES, COMMERCE, MEDIA, POLITICS 355, 361 

(2010). 
97 See, e.g., Human Rights and Anti-Discrimination, INSIDE FIFA, 

https://inside.fifa.com/social-impact/human-rights (last visited Dec. 5, 2024). 



146 
CREIGHTON INTERNATIONAL AND 

COMPARATIVE LAW JOURNAL 
[Vol. 15:2 

 

 

some have also explicitly stated that the right to sport is a human 

right that cannot be infringed upon. For example, the IOC has 

stated in its official Charter that “[t]he practice of sport is a 

human right. Every individual must have the possibility of 

practising sport, without discrimination of any kind… Any form 

of discrimination with regard to a country or a person on grounds 

of race, religion, politics, gender or otherwise is incompatible with 

belonging to the Olympic Movement.”98 
The IOC has upheld its Charter, for example, by its 

exclusion of South Africa from the Olympic Games for twenty-

eight years due to the country’s discrimination against black 

citizens.99 However, this human rights culture has not fully 

embraced the idea of the right to sport as a human right; other 

than the Olympics and Paralympics, no other major international 

sports competition has taken a similar official stance. 
Thus, not only does the right to sport exists, and 

international sporting organizations should recognize it in 

tandem with countries. 

IV. DISCUSSION 

This Note recognizes that there are reasons to limit 

athletes’ participation in international sports competitions that do 

not concern the policies of their home country. Some athletes do 

not participate in the Olympics because they do not have the 

requisite talent. Some athletes come from countries that do not 

have an Olympic team, even if they are talented enough to 

compete. Those considerations are beyond the scope of this Note. 

The following discussion applies to all sporting competitions with 

 
98 International Olympic Committee (IOC), Olympic Charter, in force as from July 

7, 2007, at 11 (2007) 

https://stillmed.olympic.org/Documents/Olympic%20Charter/Olympic_Charter_through_ti

me/2007-Olympic_Charter.pdf (emphasis added); see also Kba Mbaye, Sport and Human 

Rights, OLYMPIC REV., (Dec. 1998), 

http://www.la84foundation.org/OlympicInformationCenter/OlympicReview/1998/oreXXV

I24/oreXXVI24i.pdf (“I should like to make three comments. The first is that sport is a 

human right.”). 
99 See supra Part II; see also Julie H. Liu, Lighting the Torch of Human Rights: The 

Olympic Games as a Vehicle for Human Rights Reform, 5 NW. J. INT’L HUM. RTS. 213, 

218-19. 
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more than one country participating, regardless of size, prestige, 

or international designation. 

A. ANALYZING INTERNATIONAL SPORTS SANCTIONS UNDER THE 

RIGHT TO SELF-DETERMINATION 

The Olympics have infringed upon athletes’ right to self-

determination in applying its sanctions. The primary example of 

this infringement is that the IOC prohibited Russian and 

Belarusian athletes from participating as citizens of their home 

country and required them to compete as unaffiliated athletes in 

the 2024 Paris Olympics. This violates the right to self-

determination by forcing an athlete to be known for something 

other than her membership in a country, while that designation is 

allowed for all other competing athletes. Being appointed by a 

country is central to the Olympics because a main part of the 

competition is determining which country’s team can win the 

most total medals. So, if a non-affiliated athlete wins a medal, the 

medal does not count towards any national medal tally, including 

an AIN medal tally.100 Prohibiting an athlete from carrying their 

country’s flag, wearing their country’s state colors, and having 

their country’s national anthem played when they enter the 

competition and accept any awards, which are all measures that 

the IOC took this past Olympics,101 and violates the right to self-

determination for the same reason. 

B. ANALYZING INTERNATIONAL SPORTS SANCTIONS UNDER THE 

RIGHT TO SPORT 

The right to sport is integral to analyzing international 

sports sanctions. The primary example of the right to sport 

being infringed upon in this context is fully banning an athlete 

from participating in group or individual competitions due to 

sanctions on her home country, which the IOC has previously 

done.102 As stated earlier, few sports competitions allow 

unaffiliated individual athletes to participate, especially 

competitions centered around team sports.103 
 

100 Gordon, supra note 11. 
101 Ellingsworth, supra note 1. 
102 See supra Part III.A. 
103 See supra Part III.B. 
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While the Olympics have allowed individual athletes to 

compete in recent years, even if their country’s team is banned, 

which does not violate athletes’ right to sport, the IOC’s sanctions 

have forced unaffiliated athletes to choose between their right to 

self-determination and sport. If a Russian or Belarusian athlete 

wanted to participate under the name of her home country, she 

would not be able to compete at all. But if she wanted to compete, 

she would not be able to do so under the designation of her 

country. Many athletes have chosen not to participate because 

they view the IOC’s sanctions as discriminatory.104 However, is it 

really a “choice” if the IOC puts athletes in a dilemma where they 

must choose whether to represent themselves or their country? 
Participation bans and other sanctions on countries and 

their athletes violate at least one of two human rights that the 

international community and the IOC should uphold. However, 

this Note concedes that there are valid reasons why international 

sports competitions should ban countries. The following section 

discusses these exceptions. 

C. WHEN BANS ARE APPROPRIATE 

International sporting associations have sanctioned 

countries for a plethora of reasons.105 This Note argues that the 

IOC may sanction a country, even if it violates its athletes’ rights 

to self-determination and sport, for reasons that relate to the 

sporting event itself. For example, the IOC’s ban of Russia for 

doping-related concerns from 2016 to 2021106 is a valid sanction 

because allowing performance-enhanced athletes to participate 

would unjustly alter the Games’ results, giving the Russian team 

an advantage. The IOC needed to stop doping to uphold the 

sanctity of the Games and promote “fair play,”107 so a full-out ban 

 
104 Oleg Matytsin, Russia's sports minister, spoke publicly against the IOC sanctions: 

“They are going against the principles of sport…They are damaging the Olympic Games 

themselves, and not Russian sport." Erika Ryan, Russians and Belarusians Can Compete in 

the 2024 Olympics—As Neutral Athletes, NPR (Dec. 9, 2023), 

https://www.npr.org/2023/12/09/1218406353/russian-belarus-athletes-ioc-2024-olympic-

games. 
105 See supra Part III.A. 
106 Church & Morse, supra note 10; The IPC Suspends the Russian Paralympic 

Committee with Immediate Effect, supra note 10. 
107 2024 Olympic Charter, supra note 59, at Preamble. 
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on the team was appropriate, especially because over a thousand 

team members were involved in the doping scandal.108 Even still, 

the IOC provided an exception to a few Russian athletes who were 

not implicated in doping and allowed them to participate in the 

Olympics to avoid equivocally violating their right to sport.109 
FIFA and ITF’s previous decisions to ban countries due to 

governmental interference are also justified, because allowing 

governments to intervene in the activities and decisions would 

compromise the associations' third-party nature.110 It is important 

for sporting organizations to function independently of 

governments to avoid biased officiating, corruption, tarnished 

reputation, and resource misuse.111 Furthermore, South Africa’s 

apartheid policies led to the segregation of black and white 

athletes in the Olympic qualifiers and other international 

competitions, so the ban was justified because apartheid affected 

the fair administration of the Games.112 Thus, sporting 

associations should enact temporary bans as needed to protect the 

autonomous character of international competitions, even if they 

limit athletes’ rights to self-determination and sport for a time. 
On the other hand, the IOC should not deny athletes their 

rights to sanction a country, such as banning Russia for its 

invasion of Ukraine, when the fair and smooth operation of the 

Olympic Games is unaffected.113 These sanctions are unjustified 

because Russia’s invasion did not directly affect the core 

 
108 Camila Domonoske, More Than 1,000 Russian Athletes Involved in Doping 

Conspiracy, Report Says, NPR (Dec. 9, 2016), https://www.npr.org/sections/thetwo-

way/2016/12/09/504937994/more-than-1-000-russian-athletesbenefited-from-doping-

conspiracy-report-says. 
109 Decision of the IOC Executive Board Concerning the Participation of Russian 

Athletes in the Olympic Games Rio 2016, INT’L OLYMPIC COMM. (July 24, 2016), 

https://olympics.com/ioc/news/decision-of-the-ioc-executive-boardconcerning-the-

participation-of-russian-athletes-in-the-olympic-games-rio-2016. 
110 Current Sanctions, supra note 26; FIFA Bans Nigeria for Interference, supra note 

27; FIFA & UEFA Warn Greek Football Federation It Faces Ban,  supra note 27. 
111 Do We Need Government Intervention in Sports, CHURCH COURT CHAMBERS (last 

visited Dec. 5, 2024), https://churchcourtchambers.co.uk/wp-

content/uploads/2022/06/Government-Intervention-in-the-Sports-Sector_280622.pdf; see 

Francesco Belcastro, A Game of Politics? International Sport Organisations and the Role 

of Sport in International Politics, 58 ITALIAN J. INT’L AFFS. 107 (2023). 
112 Michelle Sikes, It’s impossible to Separate Politics and the Olympics, WASH. 

POST (July 28, 2021), https://www.washingtonpost.com/outlook/2021/07/28/its-

impossible-separate-politics-olympics/. 
113 Q&A, supra note 13. 

https://churchcourtchambers.co.uk/wp-content/uploads/2022/06/Government-Intervention-in-the-Sports-Sector_280622.pdf
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administration and organization of the Olympic Games, yet the 

resulting sanctions inevitably circumscribed athletes’ individual 

rights. Most sanctions unrelated to event administration and fair 

play tend to have a political slant against a country’s policies. 

Furthermore, as discussed above, the IOC has applied politically 

motivated sanctions across countries unevenly due to various 

factors, such as financial or reputational concerns.114 For 

example, pressure from other countries influenced the decision to 

sanction Russia and Belarus in 2022.115 British sports minister 

Lucy Frazer stated, “As long as Putin continues his barbaric war, 

Russia and Belarus must not be represented at the Olympics.”116 

Ukraine also threatened not to participate in the Olympics if 

Russia was not banned.117 But any calls on the IOC to ban the 

United States when it invaded Iraq were nonexistent.118 

Therefore, because the IOC’s sanctions disparately impact some 

athletes’ rights and not others’, then all the more reason to limit 

them when they are unnecessary to preserving the Games’ 

functionality, especially when its own Charter requires the 

Committee to “apply political neutrality.”119 While the Olympic 

Truce was the historical basis for the original Olympic bans back 

in the time of the Spartans, if the IOC has not applied it evenly, it 

should not apply when it punishes individual athletes more than 

the state itself. 
The IOC and other sporting associations’ encroachment on 

athletes’ rights to self-determination and sport is unwarranted if 

they do not impose sanctions to preserve the realm of sporting 

 
114 See supra Part II.A.5. 
115 See, e.g., Alan Blinder & Tariq Panja, Russia Faces Global Sports Crackdown 

After Invasion of Ukraine, N.Y. TIMES (Feb. 28, 2022), 

https://www.nytimes.com/2022/02/28/sports/olympics/international-olympiccommittee-

russia-belarus.html. 
116 Abizaid, supra note 39. 
117 George Wright, Ukraine War: Russian Athletes Cannot Be Allowed at Olympics, 

Zelensky Says, BBC NEWS (Jan. 29, 2023), https://www.bbc.com/news/world-europe-

64448808. 
118 Drew Thompson, The Olympics, War, and Political Neutrality, ETHICS & INT’L 

AFFS. (July 17, 2024), https://www.ethicsandinternationalaffairs.org/online-exclusives/the-

olympics-war-and-

politicalneutrality#:~:text=Japan%20and%20Germany%20were%20not,invasion%20of%2

0Iraq%20in%202003. 
119 2024 Olympic Charter, supra note 59, at Preamble. 
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events themselves. Furthermore, politically motivated bans do not 

influence the banned country to change its policies, which the 

next section will discuss.  

D. ANALYZING THE EFFICACY OF POLITICAL BANS 

Other than the violation of individual rights, the IOC 

should not enact bans related to a country’s national or 

international politics because they do not meaningfully influence 

the country to change its policies and incite division when the 

Olympics’ express purpose is to “strengthen the unity of the 

Olympic Movement.”120 Thus, sanctions affect individual athletes 

more than the actual government. 
Take the recent 2022 ban on Russian athletes. Rather than 

induce Russia to withdraw troops from Ukraine—or at least 

induce the ROC to revoke its recognition of regional Olympic 

councils for Russian-occupied regions of Ukraine,121 the 

Committee’s sanctions infuriated Russia. State television did not 

show the Olympics, and Russian officials “denounced the IOC 

measure as politically motivated.”122 The government even paid 

the 245 Russian athletes who could not participate in the Paris 

Olympics over $2 million USD123 but did not compensate the 

fifteen competing athletes,124 showing its resistance to the 

sanctions. The Russian Sports Minister, Mikhail Degtyarev, who 

will fill the ROC’s chief position, recently stated that “[r]eturning 

to the Olympic movement in accordance with the contributions of 

Russian and Soviet sport. And restoring the rights of our 

athletes—this is the policy we will stick to. . . We need to 

maintain dialogue without insulting each other or shaking our 

 
120 IOC Mission, INT’L OLYMPIC COMM. (last visited Dec. 5, 2024), 

https://olympics.com/ioc/mission. 
121 In Russia, Many Likely to Ignore Olympics After IOC Ban Over Ukraine War, 

REUTERS, supra note 4. 
122 Id.; Russian Minister Calls for Dialogue with IOC, REUTERS (Oct. 17, 2024), 

https://www.reuters.com/sports/olympics/russian-minister-calls-dialogue-with-ioc-2024-

10-17/. 
123 Russia Compensates Athletes Not Invited to Paris Games, REUTERS (July 11, 

2024), https://www.reuters.com/sports/olympics/russia-compensates-athletes-not-invited-

paris-games-2024-07-11/. 
124 Riley Overend, Russia Will Not Pay Olympians for Paris 2024 Participation — 

Medals, Maybe, SWIMSWAM (Sep. 21, 2023), https://swimswam.com/russia-will-not-pay-

olympians-for-paris-2024-participation-medals-maybe/. 
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fists.”125 While banned countries care that sanctions cause their 

athletes to lose their rights, Degtyarev’s statement demonstrates 

that this matter comes second to Russia’s grievance that the IOC 

is acting against its government because of disagreements with 

its “Russian and Soviet” policies. Degtyarev seeks to come to an 

understanding with IOC members—but not at the expense of his 

country’s political autonomy.126  

E. COUNTERARGUMENTS AND RESPONSES 

There are several valid counterarguments to the idea that 

international sports competitions should not enact political 

sanctions on a country at the expense of athletes’ rights. First, the 

idea that international competitions should not engage in 

politically related sanctions immediately raises the dichotomy of 

asking the IOC and others to be organizations of global 

governance by recognizing human rights, such as the rights to 

self-determination and sport, while simultaneously expecting 

them to stay truly politically neutral by halting political bans. 

Furthermore, halting political bans may result in the 

neglect of other human rights, such as the right to life and self-

determination of Ukrainian athletes, in the case of the 2022 

Russia sanctions. However, the Olympic Charter requires the IOC 

to both give “[e]very individual…access to the practice of sport, 

without discrimination of any kind in respect of internationally 

recognised human rights within the remit of the Olympic 

Movement”—one of which is the right to self-determination127—

and “apply political neutrality.”128 A policy that allows bans of a 

sports-related nature but not of a political nature fulfills both 

charges, whereas allowing the latter, especially when the IOC 

 
125 Russian Minister Calls for Dialogue with IOC, REUTERS (Oct. 17, 2024), 

https://www.reuters.com/sports/olympics/russian-minister-calls-dialogue-with-ioc-2024-

10-17/. 
126 Id. 
127 The Olympic Movement and its Responsibility for Human Rights, INT’L OLYMPIC 

ACADEMY (last visited Dec. 5, 2024), https://www.ioa.org.gr/post/the-olympic-movement-

and-its-responsibility-for-

humanrights#:~:text=Freedom%20of%20thought%2C%20consciousness%20and%20religi

on%2C%20freedom%20of%20 

movement%2C,feels%20primarily%20obliged%20to%20pursue. 
128 2024 Olympic Charter, supra note 59, at Preamble. 



2025] RINGS OF EXCLUSION 153 

 

 

inconsistently applies them, breaks both charges.129 However, if 

the Olympic Charter expressly rejects discrimination and seeks to 

uphold human rights, as stated above, shouldn’t the IOC 

affirmatively act against countries that discriminate against its 

own or another nation’s people and their rights to uphold this 

part of the Charter? This Note certainly does not support Russia’s 

horrific invasion of Ukraine. However, the Charter limits its 

discussion of discrimination and human rights to the context of 

sports, rather than in a broader political context, which likely 

justifies its ban of South Africa because of its apartheid policies, 

which led to the segregation of black and white athletes in 

international competitions,130 but does not account for its ban on 

Russia. 
Another related counterargument is that the Charter also 

states that the “IOC’s role is to . . . oppose any political . . . abuse 

of . . . athletes,”131 so it should condone political practices with 

which it does not agree. While a valid argument, there are many 

unanswered questions about the meaning of this provision. 

Although the Charter is a constitution of sorts that governs the 

IOC, the international community does not have access to court 

cases or other official memoranda on what this provision might 

mean in practice. Does “political abuse of athletes” just mean 

within the context of sports, such as coercion or abuse of power, or 

does it encompass the political well-being of athletes in their non-

Olympic lives? Because much of the Charter is limited to the 

context of its sporting events, the former interpretation is valid, 

but it is not the only interpretation or clearly the correct one. If 

the latter interpretation is correct, then the IOC is justified in 

banning Russia from the Paris Games to oppose the government’s 

political abuse of Ukrainian athletes who are affected by the war. 

If correct, then the Charter contradicts itself by asking the IOC to 

“oppose political abuse” and simultaneously “apply political 

neutrality.”132 If the Charter truly contradicts itself, causing the 

IOC to choose which role to follow, then this Note still advocates 

 
129 See supra Part IV.A-D. 
130 2024 Olympic Charter, supra note 59, at Preamble. “Every individual must have 

access to the practice of sport, without discrimination of any kind in respect of 

internationally recognised human rights within the remit of the Olympic Movement.” 
131 Id. 
132 Id. 
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for it to remain politically neutral to protect athletes’ rights 

within the practice of sport. 
Yet another counterargument is that the IOC should limit 

applying politically related bans to governments that are 

intertwined with its nation’s sports to incentivize them to comply 

with the IOC’s political ideals. For example, many Russian 

athletes grew up representing military teams with sponsorship; 

the Russian Defense Ministry pays athletes their salaries, and 

many athletes hold ranks in the military.133 Thus, Russian 

athletes and state and military funding are intricately tied 

together, which is not the case in America,134 which may explain 

why the IOC did not ban the United States for the Iraqi invasion, 

while it banned Russia for the Ukraine invasion. However, this 

would be another example of the IOC applying sanctions 

unevenly among countries that engage in similar disparaged acts, 

and the IOC should not curtail athletes’ rights just because their 

governments function closely with the nation’s sports. 
Various counterarguments arise when discussing the idea 

that international sporting associations should not impose non-

sporting political bans on countries to prevent the infringement of 

athletes’ rights. It is a valid argument that the right of self-

determination in the sporting context and the right to sport 

should come second to limiting the participation of countries 

engaged in war and discriminatory practices. However, the fact 

that political sanctions often do not dissuade a country from 

engaging in questionable policies and that the IOC is required by 

its Charter to apply political neutrality bolsters the idea that its 

political bans should cease. 

 
133 The Fallout of Russia's Invasion in the Wide World of Sports: The Guardian, 

COLUM. J. INT’L AFFS., https://jia.sipa.columbia.edu/content/fallout-russias-invasion-wide-

world-sports-feature-the-guardian (last visited Dec. 6, 2024); Yanina Kornienko, Olympic 

Athletes in Uniform: How Russian Sportsmen Receive Salaries from the Russian Defence 

Ministry and Openly Campaign for Military Service, SLIDSTVO (Mar. 21, 2023), 

https://www.slidstvo.info/english-stories/olympic-athletes-in-uniform-how-russian-

sportsmen-receive-salaries-from-the-russian-defence-ministry-and-openly-campaign-for-

military-service/. 
134 Ashley Eneriz, How Athletes Get Funding for the Olympics, INVESTOPEDIA (Aug. 

15, 2016), https://www.investopedia.com/news/how-athletes-get-funding-olympics/ (“The 

United States is one of the only countries with an Olympic Committee that is not supported 

through federal government support.”). 
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V. CONCLUSION 

Over time, the IOC and other international sporting 

competitions have enacted restrictions and participation bans on 

countries and their athletes. They impose sanctions on some 

occasions to preserve the integrity of a sporting event and, on 

other occasions, to deter a country from engaging in unsavory 

political practices. Associations sometimes allow individual 

athletes from a banned country to participate as neutral athletes, 

forcing athletes to choose between competing and representing 

their country. 

Both types of bans violate the athletes’ rights to self-

determination and sport. The right to self-determination is a more 

established right than the right to sport; however, the right to 

sport is found, both expressly and implicitly, in many 

international treaties and declarations to which most 

international countries are parties. International sporting 

competitions should uphold these human rights because they 

operate internationally and have legal status, even though they 

are not states. 

Sporting associations are justified in enacting sports-

related sanctions to ensure the proper administration of the 

events. On the other hand, politically motivated sanctions often 

do not meaningfully influence the sanctioned country, so they are 

further unjustified when weighed against protecting athletes’ 

rights. Thus, international sports competitions should stop 

imposing political bans unrelated to sport on countries. 

 

* * * 
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Abstract 

This Note demonstrates that the United States’ practice of 

making reservations limiting its obligations to nothing beyond 

existing federal and constitutional law when entering human 

rights treaties consistently undermines the objects and purposes of 
those treaties, making the United States’ reservations invalid. 

Relying on the United States’ treatment of homelessness as a 

violation of the International Covenant on Economic, Social and 

Cultural Rights (“ICESCR”), this Note argues that the United 

States should pass legislation to enter existing human rights 

treaties into force, overriding any non-self-executing clauses 

previously attached to the treaties. The United States should also 
accept the additional obligations in human rights treaties as 

requiring more than what the Constitution establishes. 

Based on an analysis of obligations under the ICESCR and 

other human rights treaties, the United States could pursue a 

constitutional amendment that expresses and endorses human 

rights. In tandem, other developed countries should stand against 

the United States’ reservations made to human rights treaties by 
naming and shaming the United States for its behavior. Finally, 

this Note also describes models implemented by other States and 

analyzes their viability in the United States. 
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I. INTRODUCTION 
I spent the summer of 2024 working in downtown Salt 

Lake City, Utah. My daily commute into the city exposed me to 

the unhoused crisis in the city as I walked past person after 

person experiencing homelessness. Sometimes I would offer food 

or snacks. Sometimes I fearfully avoided eye contact. And all the 

time, I felt immense sadness at witnessing these human beings 

who did not have access to a home or even a roof over their heads. 

I wondered how different my life would be if I slept each night on 

a patch of grass where people walking to work strolled past me 

minute after minute—a life without any privacy or private space. 
Liz, a woman who experienced homelessness starting in 

2016 when her husband walked out on [her] three weeks before 

[her] mother died of cancer, describes the terror of taking a 

shower at a shelter:  
You delayed taking showers—it was dangerous. 

You’re a sitting duck. It got to where my friend and I 

would go in there together: One of us would take 

their clothes off, hand it to the other person. They’d 

stand there and kind of guard you while you took a 

shower. I would have never gone in there and took 

showers without somebody with me. That is a fact.1 
Liz had access to a roof over her head, but she was missing the 

privacy and security that the human right of adequate housing 

includes. Another woman who has experience being unhoused, 

 
1 Susan Shain & Aidan Gardiner, What’s Homelessness Really Like? 30 People 

Answer Questions and Share Their Experiences, N.Y. TIMES (Feb. 10, 2023), 

https://www.nytimes.com/interactive/2023/02/10/headway/homelessness-mental-health-

us.html. 
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Jessica, describes why her shower in her new house is her 

favorite spot: 

For so long, I was taking communal showers. One of 

the first things I got when I was stabilizing was 

hygiene products: shower gel, shampoo of my own. 

Now I have, like, five different shampoos and really 

expensive body wash. And I have that privacy, and 

there’s just nothing like that.2 
Again, the concept of privacy and security is of utmost importance 

to a person experiencing homelessness. Just as it was for Jessica, 

privacy is often one of the best parts of having a stable housing 

situation. The stories of these two women serve as a small 

indicator of what being denied the human right to housing means; 

since both have now secured housing, they also illustrate the 

parts of having adequate housing that are of the utmost value 

and importance. 

Tragically, close to two billion people worldwide lack 

adequate housing.3 The Office of the High Commissioner of 

Human Rights (“OHCHR”) of the United Nations (“UN”) states 

that: “More than 1.8 billion people live in informal settlements or 

inadequate housing with limited access to essential services such 

as water and sanitation [or] electricity and are often under threat 

of forced eviction.”4 The right to housing, while a human right 

recognized under international law, is being denied to many. 

OHCHR further identifies that “many economically advanced 

countries” are experiencing a rise in homelessness5 

Homelessness, according to OHCHR, “is one of the most severe 

violations of the right to adequate housing.”6 
 

2 Id. 
3 U.N. OFF. OF THE HIGH COMM’R FOR HUM. RTS., The Human Right to Adequate 

Housing: Special Rapporteur on the Right to Adequate Housing, 

https://www.ohchr.org/en/special-procedures/sr-housing/human-right-adequate-housing 

[hereinafter OHCHR Special Rapporteur on the Right to Adequate Housing].  
4 Id. 
5 Id. 
6 U.N. OFF. OF THE HIGH COMM’R FOR HUM. RTS., The Right to Adequate Housing, 

UN-Habitat Fact Sheet No. 21 (Rev. 1), 

https://www.ohchr.org/sites/default/files/Documents/Publications/FS21_rev_1_Housing_en

.pdf. 

https://www.ohchr.org/EN/Issues/Housing/Pages/InformalSettlementsRighttoHousing.aspx
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Specifically, in the United States, an estimated 653,100 

people experienced homelessness each day in 2023.7 The 

Organisation for Economic Co-operation and Development 

(“OECD”) compiles data from multiple countries to create more 

comparative numbers of homelessness. “In about half of the 

countries, more than 100 in every 100,000 people are homeless.”8 

The United States reports 193 people per 100,000 that experience 

homelessness.9 Although the United States does not have the 

largest proportion of people experiencing homelessness, the 

United States has a bigger homeless population relative to its 

population than such countries as Canada, Denmark, Finland, 

Japan, and Spain.10  
The United States has consistently entered reservations—

statements that modify the legal obligation of a multilateral 

treaty—to international human rights treaties, stating the United 

States has no additional obligations beyond those required by the 

Constitution and domestic law.11 The United States has not 

ratified the International Covenant on Economic, Social and 

Cultural Rights (“ICESCR”),12 but based on past practice, the 

United States will likely maintain a similar constitution/domestic 

law reservation to the ICESCR if it ever ratifies the treaty. A 

reservation claiming that the ICESCR imposes no additional 

obligations on the United States beyond those already required 

under the Constitution and domestic law undermines the object 

and purpose of the ICESCR. The United States should pass 

legislation to enter existing human rights treaties into force, 

 
7 U.S. DEP’T HOUSING AND URBAN DEVEL., The 2023 Annual Homelessness 

Assessment Report (AHAR) to Congress 2 (2023), 

https://www.huduser.gov/portal/sites/default/files/pdf/2023-AHAR-Part-1.pdf [hereinafter 

2023 AHAR Report] (“On a single night in 2023, roughly 653,100 people—or about 20 of 

every 10,000 people in the United States—were experiencing homelessness.”). 
8 Bastian Herre & Pablo Arriagada, Homelessness, OUR WORLD IN DATA (last 

visited Nov. 23, 2024), https://ourworldindata.org/homelessness. 
9 Id.  
10 INST. GLOBAL HOMELESSNESS, State of Homelessness in Countries with 

Developed Economies, 9-10 (May 2019), https://www.un.org/development/desa/dspd/wp-

content/uploads/sites/22/2019/05/CASEY_Louise_Paper.pdf. 
11 See generally Dinah Shelton, State Practice on Reservations to Human Rights 

Treaties, 1983 CAN. HUM. RTS. Y.B. 205 (1983). 
12 U.N. OFF. OF THE HIGH COMM’R FOR HUM. RTS., Status of Ratification: 

Interactive Dashboard, “Ratification of 18 International Human Rights Treaties,” 

https://indicators.ohchr.org. 
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overriding any non-self-executing clauses previously attached to 

the treaties. The United States should also accept the additional 

obligations in human rights treaties as requiring more than what 

the Constitution establishes. Thus, the Constitution could be 

considered a floor of rights. Particularly regarding homelessness, 

the United States should ratify the ICESCR and pursue a policy 

where shelters and other temporary housing amenities are 

modified into longer-term rental locations modeled by Finland. 

Such a policy would be most effective if the United States also 

decriminalized homelessness and increased the supply of housing 

available.  
Part II explains why this paper focuses on the right to 

housing when determining the validity of the United States’ 

reservations to human rights treaties. It describes the right to 

adequate housing and cites the major international declarations 

and conventions that provide it.  

Part III of this paper defines reservation and describes the 

United States’ practice of reservations regarding multilateral 

human rights treaties. Specifically, Part Three grapples with the 

apparent United States policy of using reservations to limit the 

obligations in human rights agreements by claiming that its 

ratification of the treaty does not impose any obligations beyond 

those required by existing domestic law or the Constitution. 

Part IV illustrates the homelessness crisis in the United 

States. It provides statistics to paint the picture of how 

widespread the problem is, who is experiencing homelessness, 

and where homelessness is most prevalent. Additionally, this part 

briefly discusses the recent U.S. Supreme Court case, City of 

Grant’s Pass, Oregon v. Johnson, that allows criminalization of 

some aspects of homelessness.13 This part concludes that the 

current treatment of homelessness in the United States and its 

reservations typically made to human rights treaties demonstrate 

a failure of the United States to provide adequate housing, which 

violates the norms established by the ICESCR. 
Part V proposes multiple solutions and actions the United 

States should take to better ensure and protect the right to 

adequate housing. First, I suggest the United States withdraw all 

unnecessary reservations to existing human rights treaties. 

 
13 City of Grant’s Pass, OR v. Johnson, 144 S. Ct. 2202 (2024). 
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Second, I recommend ratifying the ICESCR and then passing 

legislation that universally implements all human rights treaties 

the United States has signed. Third, the United States could 

pursue a constitutional amendment that expresses and endorses 

human rights. Fourth, I encourage other developed countries to 

stand against the United States’ reservations made to human 

rights treaties and to name and shame the United States for its 

behavior. Finally, I provide multiple examples of State models of 

how to address homelessness and analyze their viability in the 

United States to reinforce how the United States can support 

those experiencing homelessness. 
II. THE RIGHT TO HOUSING 

This Note focuses on the right to housing to analyze 

whether the United States’ practice of reservations to human 

rights treaties undermines the purpose of the human rights 

treaties themselves. “The human right to adequate housing, 

which is thus derived from the right to an adequate standard of 

living, is of central importance for the enjoyment of all economic, 

social and cultural rights.”14 The right to an adequate standard of 

living helps to make the other rights possible because, as is 

demonstrated in Maslow’s hierarchy of needs, until the basic 

material needs are met, the higher order needs that are 

accompanied by rights to political representation and 

participation, right to work/labor, and more are largely 

unattainable.15 They require that individuals have their more 

basic needs taken care of, one of which is sufficient shelter, before 

they can pursue more intellectual, higher order rights. Nelson 

Mandela said, “Freedom is meaningless if people cannot put food 

in their stomachs, if they can have no shelter, if illiteracy and 

disease continue to dog them.”16 Mandela articulates a common-

 
14 COMM. ON ECON., SOC. & CULTURAL RTS., Gen. Comment No. 4: The Right to 

Adequate Housing, ¶ 1, U.N. Doc. E/1992/23 (Dec. 13, 1991) [hereinafter Gen. Comment 

No. 4]. 
15 Abraham Harold Maslow, A Theory of Human Motivation, 50 PSYCH. REV. 370 

(1943). 
16 OUR FATHER’S HOUSE SOUP KITCHEN, 40+ Quotes That Will Open Your Eyes 

About Homelessness (Oct. 17, 2023), https://ofhsoupkitchen.org/quotes-that-will-open-

your-eyes-about-homeless (last visited Dec. 2, 2024). 
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sense idea: people need their basic material needs met before the 

other rights guaranteed in human rights instruments are worth 

much. 
The right to housing is guaranteed in multiple 

international treaties and is an area of focus for the United 

Nations. The Office of the High Commissioner on Human Rights 

has a page dedicated to “the human right to adequate housing.”17 

The first major recognition of a right to housing comes from 

Article 25(1) of the Universal Declaration of Human Rights 

(“UDHR”). UDHR Article 25(1) states: 
Everyone has the right to a standard of living 

adequate for the health and well-being of himself 

and of his family, including food, clothing, housing 

and medical care and necessary social services, and 

the right to security in the event of unemployment, 

sickness, disability, widowhood, old age or other lack 

of livelihood in circumstances beyond his control.18 
This right was further strengthened and specified in Article 11(1) 

of the International Covenant on Economic, Social and Cultural 

Rights: 

The States Parties to the present Covenant recognize 

the right of everyone to an adequate standard of 

living for himself and his family, including adequate 

food, clothing and housing, and to the continuous 

improvement of living conditions. The States Parties 

will take appropriate steps to ensure the realization 

of this right, recognizing to this effect the essential 

importance of international co-operation based on 

free consent.19 
“The United Nations Committee on Economic, Social and 

Cultural Rights has underlined that the right to adequate 

housing should not be interpreted narrowly. Rather, it 

 
17 OHCHR Special Rapporteur on the Right to Adequate Housing, supra note 3. 
18 Universal Declaration on Human Rights, G.A. Res. 217A(III), U.N. Doc. 

A/RES/217(III), art. 25(1) (Dec. 10, 1948). 
19 International Covenant on Economic, Social and Cultural Rights, art. 11(1), Dec. 

16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR]. 
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should be seen as the right to live somewhere in security, 

peace and dignity.”20 General Comment 4 provides helpful 

descriptions of adequate housing: 
As both the Commission on Human Settlements and 

the Global Strategy for Shelter to the Year 2000 have 

stated: “Adequate shelter means ... adequate privacy, 

adequate space, adequate security, adequate lighting 

and ventilation, adequate basic infrastructure and 

adequate location with regard to work and basic 

facilities - all at a reasonable cost.21  
These conditions may seem self-explanatory, but the 

specificity of definition helps to develop what guaranteeing 

the right to housing requires of a country. A right to 

housing includes privacy, space, security, lighting, and 

ventilation.  

Housing . . . connotes the essential elements of space, 

privacy and identity in the social existence of 

individual human beings. That is, a house, or even 

just shelter, is somewhere and that space, if 

adequate, should provide at least a base level of 

privacy, and through one’s association with it, also 

constitute a primary component in the construction 

of an individual’s social identity.22 
Beyond simply guaranteeing a right to privacy and 

physical shelter, housing provides one element of “an 

individual’s social identity” because it is a way to form 

community and connection and access various resources. 

The right to adequate housing is one of the central human 

rights because without it, many other human rights will 

not be as meaningful. Failure to ensure the right to 

 
20 OHCHR Special Rapporteur on the Right to Adequate Housing, supra note 3. 
21 Gen. Comment No. 4, supra note 14 at para. 7. 
22 Ben Saul et al., Article 11: The Right to an Adequate Standard of Living, THE 

INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS: 

COMMENTARY, CASES, AND MATERIALS, 1 (2014; online ed., Oxford Academic), 

https://doi.org/10.1093/law/9780199640300.003.0013) (last visited 2 Oct. 2024). 
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adequate housing could even make additional human rights 

utterly unattainable. 

The right to adequate housing is a right that requires 

states to do more than eliminate homelessness; however, 

homelessness is “one of the most severe violations of the right to 

adequate housing.”23 Because homelessness is such a severe 

violation, this paper analyzes the United States’ treatment of 

the homelessness crisis to illustrate that the United States’ 

reservations to human rights treaties undermine the purpose of 

the treaty and are therefore legally invalid. 
III. RESERVATION DEFINITION AND THE UNITED STATES’ 

PRACTICE  

The Vienna Convention on the Law of treaties defines 

reservation as “a unilateral statement, however phrased or 

named, made by a state, when signing, ratifying, accepting, 

approving or acceding to a treaty, whereby it purports to exclude 

or to modify the legal effect of certain provisions of the treaty in 

their application to that State.”24 However, the Vienna 

Convention specifies that reservations are inadmissible if “the 

reservation is incompatible with the object and purpose of the 

treaty.”25 Given the universality of human rights and the desire 

to create uniform understandings of what constitutes human 

rights, “[s]ome human rights treaties expressly prohibit 

reservations, either in whole or in part.”26  
Although historically, reservations had to be unanimously 

accepted by all state parties to an agreement to be valid, 

reservations now are valid between whatever individual parties 

accept the particular reservations on a state-by-state basis.27 The 

1951 International Court of Justice advisory opinion on 

 
23 OHCHR Special Rapporteur on the Right to Adequate Housing, supra note 14. 
24 Shelton, supra note 11, at 207 (quoting Vienna Convention on the Law of 

Treaties, May 23, 1969, 1155 U.N.T.S. 331 [hereinafter Vienna Convention]). 
25 Id. at 209 (quoting the Vienna Convention); see also Ann Elizabeth Mayer, 

Reflections on the Proposed United States Reservations to CEDAW: Should the 

Constitution Be an Obstacle to Human Rights?, 23 HASTINGS CONST. L.Q. 727, 731 

(1996). 
26 Id. 
27 Massimo Coccia, Reservations to Multilateral Treaties on Human Rights, 15 CAL. 

W. INT’L L.J. 1, 4 (1985).  
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Reservations to the Convention on the Prevention and 

Punishment of the Crime of Genocide formalized the 

understanding of reservations as agreements between individual 

states.28 This change, referred to as the “rule of reciprocity of 

reservations,”29 followed a general perspective shift among states. 

“With respect to multilateral treaties, the priority had shifted 

from the principle of the absolute integrity of the treaty to the 

principle of universal participation.”30 The Court explained how 

reservations would now operate as follows: 
[E]ach State . . . will or will not . . . consider the 

reserving State to be a party to the Convention [and] 

such a decision will only affect the relationship 

between the State making the reservation and the 

objecting State. . . . Finally, it may be that a State . . . 

will . . . object to [a reservation] but that an 

understanding between that State and the reserving 

State will have the effect that the Convention will 

enter into force between them, except for the clauses 

effected by the reservation.31 
The Vienna Convention adopted these more flexible reservation 

rules to “foster a larger participation in multilateral treaties.”32  
The Vienna Convention essentially sees States as “free to 

make whichever reservations they deem appropriate unless the 

treaty forbids some or all of them. Only reservations which are 

compatible with the object and purpose of the treaty are 

admissible.”33 This framework of reservations results in “modern 

multilateral treat[ies that] involve[] a patchwork of different 

rights and obligations among the various contracting States, 

depending upon reservations, objections and acceptances.”34 To 

summarize, reservations are statements made by States to 

 
28 Id. at 6. 
29 Id. 
30 Id. 
31 Id. (quoting Reservations to the Convention on the Prevention and Punishment of 

the Crime of Genocide, Advisory Opinion, 1951 I.C.J. 15) (bracketed material in original). 
32 Id. at 8. 
33 Id. 
34 Id. at 9. 
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treaties that “exclude or modify the legal effect of some 

provisions;”35 reservations are only valid if they do not undermine 

the object and purpose of the treaty; State parties must object to 

individual reservations if they want to eliminate the obligations 

between themselves and the State party that made the 

reservation; and the obligation between States as to the treaty 

provisions unencumbered by a reservation remain in force. 
Although some think that no reservations should be 

allowed to human rights treaties because human rights are 

supposedly universal rights held by any person simply due to his 

or her identity as a human36, “[s]tate practice does not seem to 

differentiate, from the legal point of view, human rights treaties 

from other multilateral treaties.”37 Further, “where no jus cogens 

is involved, under the Vienna Convention rules, States are free to 

accept any reservation by another State regardless of its content. 

This is true even where the reservation is incompatible with the 

object and purpose of the treaty.”38 An objection to a reservation 

allows a state to leave open the possibility of challenging the 

validity of the reservation, but objections could also be made for 

reasons separate from concerns that the reservation defeats the 

object and purpose of the treaty.39 
States make reservations to human rights treaties for a 

variety of reasons. “One common factor is the presence, in the 

domestic law of the State concerned, of a constitutional or 

statutory provision which is somewhat inconsistent with the 

treaty at stake.”40 Another common concern, especially among 

States with a federal system of government, is “maintaining the 

 
35 Id. at 10. 
36 “Allowing states to enter reservations that signal that they do not intend to comply 

with human rights conventions therefore defeats the purpose of setting universal norms in 

the area of human rights. Upholding domestic standards in lieu of international rights 

standards destroys the aims of human rights treaties. Concerned with compliance with the 

ICCPR, the Human Rights Committee in 1994 expressed the view that ‘reservations should 

not systematically reduce the obligations undertaken only to those presently existing in less 

demanding standards of domestic law,” because to do otherwise would mean that 

reservations could lead to “a perpetual non-attainment of international human rights 

standards.’” Mayer, supra note 25, at 734. 
37 Coccia, supra note 27, at 16. 
38 Id. at 32. 
39 Id. at 33. 
40 Id. at 19. 
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constitutional balance between the jurisdictions of central and 

local authorities.”41 Therefore, reservations do not always indicate 

“a will not to comply with human rights principles.”42 
IV. THE UNITED STATES’ PRACTICE OF RESERVATIONS TO HUMAN 

RIGHTS TREATIES 
The United States has been a vocal proponent of human 

rights from post-WWII efforts to draft and pass a Universal 

Declaration of Human Rights. Even before that involvement, the 

United States’ Declaration of Independence “rested on this 

assertion that human rights are universal and binding on all 

human beings, nations, and states and that it is only to secure 

these rights that governments legitimately exist.”43 Despite the 

founding principle of universal human rights found in the 

declaration, the United States has not risen to full participation 

in the international human rights treaties in existence today. 
The United States is a party to only five international 

human rights treaties: the International Convention on the 

Elimination of All Forms of Racial Discrimination (“ICERD”), the 

International Covenant on Civil and Political Rights (“ICCPR”), 

the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (“CAT”), the Optional 

Protocol to the Convention on the Rights of the Child on the 

involvement of children in armed conflict and Optional Protocol to 

the Convention on the Rights of the Child on the sale of children, 

child prostitution and child pornography. The United States has 

signed but not ratified four human rights treaties: ICESCR, 

Convention on the Elimination of All Forms of Discrimination 

against Women (“CEDAW”), Convention on the Rights of the 

Child (“CRC”), and Convention on the Rights of Persons with 

Disabilities. The United States has not acted on the remaining 

nine international human rights treaties.44 
 

41 Id. 
42 Id. at 22. 
43 M. N. S. Sellers, Universal Human Rights in the Law of the United States, 58 AM. 

J. COMP. L. 533, 533 (2010).  
44 U.N. OFF. OF THE HIGH COMM’R FOR HUM. RTS., Status of Ratification: 

Interactive Dashboard, “Ratification of 18 International Human Rights Treaties,” 

https://indicators.ohchr.org. 



2025] NO ROOM IN THE INN 169 

 

 

As grouped by Louis Henkin, the United States’ 

reservations to human rights treaties fall into five categories: 
(1) The United States will not undertake any treaty 

obligation that it will not be able to carry out because it 

is inconsistent with the United States Constitution.  
(2) United States adherence to an international human 

rights treaty should not effect or promise change in 

existing U.S. law or practice.  
(3) The United States will not submit to the jurisdiction of 

the International Court of Justice to decide disputes as 

to the interpretation or application of human rights 

conventions.  
(4) Every human rights treaty to which the United States 

adheres should be subject to a “federalism clause” so 

that the United States could leave implementation of 

the convention largely to the states.  
(5) Every international human rights agreement should be 

“non-self-executing.”45 
The United States has a long history of viewing its own 

constitution as superior to any international human rights 

treaty.46 In part because of this sense of constitutional 

superiority, the United States has failed to ratify many major 

human rights instruments, including the ICESCR. “Any U.S. 

president advocating ratification of human rights conventions 

must contend with a climate of negativity that has been created 

by forces determined to convince the U.S. public that it has 

everything to lose and nothing to gain by such ratification.”47  
In 1951, an ABA committee and United States Senator, 

John Bricker. worked to advance a constitutional amendment 

“that would have prevented ratification of human rights treaties 

or at least would have limited their domestic impact.”48 Even for 

 
45 Penny M. Venetis, Making Human Rights Treaty Law Actionable in the United 

States: The Case for Universal Implementing Legislation, 63 ALA. L. REV. 97, 105 (2011) 

[hereinafter Venetis (2011)] (citing Louis Henkin, Editorial Comment, U.S. Ratification of 

Human Rights Conventions: The Ghost of Senator Bricker, 89 AM. J. INT'L L. 341, 342 

(1995)). 
46 Mayer, supra note 25, at 741, 747. 
47 Id. at 748. 
48 Id. at 749. 
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human rights treaties on something as universally opposed as 

genocide, there has been domestic resistance. For example, “the 

reservations [to the Genocide Convention] included one assertion 

that nothing in the Genocide Convention required or authorized 

legislation or action prohibited by the U.S. Constitution as 

interpreted by our courts.”49 In general, “regardless of shifts in 

support of ratifying human rights instruments, the U.S. practice 

of appending constitutional and other reservations seems to be a 

constant.”50 These constitutional and other reservations are 

“‘designed to ensure that these treaties would have virtually no 

domestic legal effect in enhancing human rights.’”51  
Experts find that “[t]he general policy of the United States 

with respect to all new multilateral human rights treaties has 

been to view the great majority of their substantive provisions as 

consistent with the existing constitutions and laws of the United 

States.”52 In this framework, consistent is interpreted as not 

requiring anything more of the United States from entering into 

these multilateral human rights treaties than what current 

domestic law (both statutory and Constitutional) requires. 
Another way to phrase these reservations is that the 

United States consistently states that human rights treaties 

impose nothing more than what the domestic constitution and 

federal statutes require. “[T]he United States when ratifying 

treaties, limits the norms it accepts through the attachment of 

reservations, understandings, and declarations (“RUDs”) which, 

in effect, render the rights protected no more expansive than their 

corollaries in the [U.S.] Constitution and laws.”53 The United 

States’ reservations limit human rights instruments by 

narrowing their applicability and obligation to only what is 

already covered by the United States Constitution or other 

domestic law.54 Proponents of such an approach view these 

 
49 Id. at 751. 
50 Id. at 754. 
51 Id. at 755 (quoting Paul L. Hoffman & Nadine Strossen, Enforcing International 

Human Rights Law in the United States, in HUMAN RIGHTS: AN AGENDA FOR THE NEXT 

CENTURY 478 (Louis Henkin & John Lawrence Hargrove eds., 1994)).  
52 Sellers, supra note 43, at 550. 
53 James L. Cavallaro, U.S. Exceptionalism, Human Rights and Civil Society, 16 

AUSTRIAN REV. INT'L & EUR. L. 41, 41 (2011).  
54 Mayer, supra note 25, at 756-59. 



2025] NO ROOM IN THE INN 171 

 

 

limitations as honoring the Constitution as a premier document 

in guaranteeing important rights. However, critics have 

purported an alternative explanation: 
One must question whether the U.S. “constitutional” 

rationales for reservations to human rights treaties 

are not merely pretextual and ultimately contrived to 

give respectability to a preference for adhering to the 

norms of domestic law regardless of whether or not 

they are constitutionally mandated. That is, the 

“constitutional” reservations might have been offered 

for much the same reason as the “Islamic” 

reservations made by Muslim countries to human 

rights treaties—to give respectability to policies of 

upholding domestic laws that are discriminatory or 

otherwise deficient by international human rights 

standards by associating these policies with sacred 

laws.55  
Mayer explains that the purported “constitutional” reasons 

for the United States’ reservations may actually 

demonstrate its unwillingness to change its domestic law to 

comply with human rights obligations. Some non-

governmental organizations focused on human rights find 

the United States’ tendency to cling to existing domestic 

law troubling.56 Further, “to the extent civil society invokes 

the Constitution and fails to invoke international human 

rights language and bodies regularly, these instruments 

lose their impact and legitimacy.”57  
Article VI, Clause 2 of the U.S. Constitution,58 also 

known as the Supremacy Clause, places treaty law and 

federal law on the same level of legitimacy, with state law 

being superseded by both treaty and federal law. Because 

both treaty and federal law are “supreme,” the controlling 

law is determined by a last-in-time analysis. Whichever law 

 
55 Id. at 757-58. 
56 Id. at 758. 
57 Cavallaro, supra note 53, at 46-47. 
58 U.S. Const. art. VI, § 2. 
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was passed most recently will be held supreme compared to 

earlier laws.59  
Unfortunately, the United States’ ratification of 

many international human rights treaties has been seen as 

motivated by creating obligations for other nations. The 

constitutional exceptionalism tends to create the 

perspective that the United States does not need to make 

any advancements in human rights.60 “Whenever the 

United States has taken the unusual step of ratifying an 

international treaty governing or defining universal human 

rights, the motive has been to encourage greater respect for 

fundamental rights in other nations, rather than to change 

existing American constitutional guarantees.”61 As further 

evidence of this intention not to increase any obligations on 

the United States even when it becomes a party to a human 

rights treaty, reservations “protect existing understandings 

of the U.S. Bill of Rights, while also usually . . . requiring 

that implementing legislation must pass through the U.S. 

Congress before U.S. courts will apply the provisions of 

international human rights conventions directly to U.S. 

cases and controversies.”62  
V. HOMELESSNESS IN THE UNITED STATES 

“On a single night in 2023, roughly 653,100 people–or 

about 20 of every 10,000 people in the United States–were 

experiencing homelessness.”63 The 2023 estimates document the 

“highest number of people reported as experiencing homelessness 

on a single night since reporting began in 2007.”64 Despite being a 

global superpower with a reputation for heralding human rights, 

“the United States still has one of the biggest problems with 

 
59 Shea Esterling, The Illusion of Human Rights: The US Constitution, NSE 

Declarations and International Human Rights Treaty Law, 1 MALAWI L.J. 179, 184-85 

(2007). 
60 Cavallaro, supra note 53, at 50. 
61 Sellers, supra note 43, at 549. 
62 Id. at 550. 
63 2023 AHAR Report, supra note 7.  
64 Id. at 2. 
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homelessness, even when compared to more impoverished 

countries.”65 
HUD’s Annual Report defines a person experiencing 

homelessness as “a person who lacks a fixed, regular, and 

adequate nighttime residence.”66 Experiencing homelessness 

includes both 
An individual or family with a primary nighttime 

residence that is a public or private place not 

designed for or ordinarily used as a regular sleeping 

accommodation for human beings, including a car, 

park, abandoned building, bus or train station, 

airport, or camping ground; or  
An individual or family living in a supervised 

publicly or privately operated shelter designated to 

provide temporary living arrangements (including 

congregate shelters, transitional housing, and hotels 

and motels paid for by charitable organizations or by 

federal, State, or local government programs for low-

income individuals).67 
HUD’s definition of experiencing homelessness falls within what 

the ICESCR would consider a failure to provide adequate 

housing. Over thirty-nine percent of those experiencing 

homelessness are unsheltered, with individuals making up over 

thirty-six percent of unsheltered, while unsheltered people in 

families made up under three percent of the total percentage. 
“Households with only adults staying in unsheltered 

locations comprised the largest single segment of the total 

population experiencing homelessness.”68 The next largest group 

was adults staying in sheltered locations. “Seventy-six percent of 

all people experiencing homelessness were adults aged 25 or older 

(494,048 people), 17 percent were children under the age of 18 

(111,620 children). Seven percent were young adults aged 18 to 24 

 
65 WORLD POPULATION REVIEW, Homelessness by Country 2024, 

https://worldpopulationreview.com/country-rankings/homelessness-by-country (last visited 

Oct. 28, 2024). 
66 2023 AHAR Report, supra note 7, at 4.  
67 Id. at 6. 
68 Id. at 12. 
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(47,436 young adults)”69 “Roughly one in every three individuals 

experiencing homelessness had experienced a chronic pattern of 

homelessness (31%), meaning that they have experienced 

homelessness for extended periods of time and have a disability 

(as defined by HUD).”70 
“States with very high rates of overall experiences of 

homelessness included New York, Vermont, Oregon, and 

California, with 52, 51, 48, and 46 people experiencing 

homelessness for every 10,000 people in the state. In the District 

of Columbia, a single city, 73 of every 10,000 people were 

experiencing homelessness.”71 Major cities experienced the most 

significant increase in people experiencing homelessness 

compared to suburban or rural cities.72 Multiple factors can cause 

homelessness, but it is always at least in part caused by a lack of 

access to necessary supports and housing. “This [lack of access] 

can be the result of economic and socio-structural factors, like 

shortage of affordable housing, extreme poverty, and 

discrimination; it can occur when systems of care and support 

fail; and it can occur in response to individual or relational 

factors, such as relationship violence or personal trauma.”73 

Regardless of the factors that lead to homelessness, the United 

States has a large population of individuals experiencing 

homelessness. 
Beyond the statistics, the U.S. Supreme Court recently 

held that cities can criminalize aspects of being unhoused.74 In 

 
69 Id. at 14. 
70 Id. at 26. 
71 Id. at 16. 
72 Id. at 19-20. 
73 INSTITUTE OF GLOBAL HOMELESSNESS, State of Homelessness in Countries with 

Developed Economies 3 (2019), https://www.un.org/development/desa/dspd/wp-

content/uploads/sites/22/2019/05/CASEY_Louise_Paper.pdf. 
74 “Robinson had authorized ‘a very small’ intrusion by courts ‘into the substantive 

criminal law’ ‘under the aegis of the Cruel and Unusual Punishment[s] Clause.’ That small 

intrusion, Justice Marshall said, prevents States only from enforcing laws that criminalize 

‘a mere status.’ Powell v. Texas, 392 U. S. 533, (1968). It does nothing to curtail a state’s 

authority to secure a conviction when ‘the accused has committed some act . . . society has 

an interest in preventing.’ Id. That remains true, Justice Marshall continued, regardless of 

whether the defendant’s act “in some sense” might be described as ‘involuntary or 

occasioned by’ a particular status. Id. This case is no different from Powell. Just as there, 

the plaintiffs here seek to expand Robinson’s “small” intrusion “into the substantive 



2025] NO ROOM IN THE INN 175 

 

 

this case, Gloria Johnson, a person experiencing homelessness 

and representing all others similarly situated, attempted to argue 

that criminalizing aspects of being unhoused violated the 8th 

amendment prohibition on “cruel and unusual punishment.”75 

However, the U.S. Supreme Court reversed the Ninth Circuit’s 

decisions, agreeing with Johnson’s argument, and held that 

criminalizing aspects of homelessness, such as prohibiting 

encampments in certain areas of a city, was not a cruel and 

unusual punishment. 
This decision further proves the United States’ failure to 

protect the right to adequate housing. While the text of ICESCR 

and the relevant general comments do not explicitly prohibit the 

criminalization of homelessness, implicit within the right to 

adequate housing is an understanding that the right will be 

protected. In stark contrast to protecting the right to adequate 

housing, the United States has allowed cities to punish 

individuals who do not have access to one of their foundational 

human rights. Such an approach seems starkly wrong in light of 

international norms regarding protection of international human 

rights. Since housing is key to “the enjoyment of all economic, 

social and cultural rights,”76 denying adequate housing or even 

failing to provide sufficient supports to allow access to adequate 

housing, in addition to allowing criminalization of aspects of 

homelessness defeats a central tenant of the ICESCR and the 

UDHR. 
While homelessness is only one aspect of the broader 

human rights scheme, the United States inability to ensure 

adequate housing is only one example of its larger failure to 

meaningfully fulfill its obligations under human rights treaties. 

 
criminal law. . . The only question we face is whether one specific provision of the 

Constitution—the Cruel and Unusual Punishments Clause of the Eighth Amendment—

prohibits the enforcement of public-camping laws. . . The Constitution’s Eighth 

Amendment serves many important functions, but it does not authorize federal judges to 

wrest those rights and responsibilities from the American people and in their place dictate 

this Nation’s homelessness policy.” City of Grant’s Pass, OR v. Johnson, 144 S.Ct. 2202, 

2219-20, 24, 26 (2024). 
75 Jason Pohl, Supreme Court Has ‘Greenlighted the Criminalization of 

Homelessness,’ Berkeley Experts Say, UC BERKELEY NEWS (June 28, 2024), 

https://news.berkeley.edu/2024/06/28/supreme-court-has-greenlighted-the-criminalization-

of-homelessness-berkeley-experts-say. 
76 Gen. Comment No. 4, supra note 11, at para. 1. 
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In its discussion of state’s ability to criminalize aspects of 

homelessness, the Supreme Court does not engage in any 

discussion around the United States’ obligations under the 

ICESCR or the UDHR. The Supreme Court is following the 

United States’ reservations that nothing in the human rights 

treaties adds any obligation beyond what the Constitution 

already guarantees; therefore, the U.S. Supreme Court needs only 

look to the Constitution when determining legality and duty.  
However, just as the reservation to limit housing rights to 

what is in the Constitution fails to provide meaningful human 

rights, the other reservations made to such treaties as the ICCPR 

and the CEDAW demonstrate an overall framework that prevents 

the United States from guaranteeing the tenants of its 

agreements. The reservations made regarding the rights to 

adequate housing are similar to reservations the United States 

makes in other human rights agreements, and by interpreting its 

obligation as nothing more than what the Constitution provides, 

the United States fails to provide the benefits it signs onto in 

these international agreements. Given the inability of the current 

framework to provide the rights included in the human rights 

instruments it has ratified and given the failure of the United 

States to even become a full party to many foundational human 

rights instruments, the United States should take multiple 

measures to change its current practice and take steps to increase 

its compliance with the agreements already ratified. 
VI. PROPOSED SOLUTIONS FOR IMPROVING ACCESS TO ADEQUATE 

HOUSING IN THE UNITED STATES 
The United States should rely on constitutionally based 

reservations to human rights treaties only when such a 

reservation is necessary. Despite the commonality of United 

States reservations regarding constitutionality on human rights 

treaties, there is a difference between a treaty obligation that 

requires something that conflicts with the Constitution and a 

treaty provision that simply illustrates “a difference between the 

lower rights protection afforded under United States domestic 

law, and the more exigent international human rights 
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principles.”77 The former is the time the United States should 

make a reservation. However, the latter is the much more 

common situation.78  
A difference in obligation where international norms 

demand more of the United States than its own Constitution is 

not inherently a problem because “the Constitution does not 

impose ceilings on rights, but only floors—minimum acceptable 

levels of rights protections.”79 The United States is free to enter 

into treaties that increase its domestic obligations, and the 

United States should do so regarding the fundamental human 

rights treaties, such as the ICESCR, the ICCPR, and the 

CEDAW. Further, the United States should “reexamine the 

reservations it has previously attached to human rights treaties, 

with a view to withdrawing those that are not constitutionally 

required.”80 
In addition to limiting its use of reservations to the 

instances where the treaty obligation would require something 

the Constitution prohibits, the United States should consider 

giving legal force to all human rights treaties by passing 

legislation in Congress.81 Penny M. Venetis argues that “Human 

rights treaties will only become the ‘supreme Law of the Land,’ as 

explicitly mandated in the Constitution's Supremacy Clause, if 

and only if human rights violations can be adjudicated and courts 

can order remedies for human rights violations.”82 She posits that 

justiciability is possible within the existing United States court 

system, assuming that Congress passes legislation universally 

implementing all existing human rights treaties.83 
Regarding the first step as passing this legislation, Venetis 

proposes legislation that “obviates the need for specialized 

implementing legislation for each individual treaty, and thus 

eliminates the possibility that Congress will use implementing 

 
77 Mayer, supra note 25, at 758. 
78 Id. 
79 Id. 
80 Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of 

Senator Bricker, 89 AM. J. INT’L L. 341, 350 (1995).  
81 Venetis (2011), supra note 45 at 99.  
82 Id.  
83 Penny M. Venetis, Enforcing Human Rights in the United States: Which Tribunals 

Are Best Suited to Adjudicate Treaty-Based Human Rights Claims, 23 S. CAL. REV. L. & 

SOC. JUST. 121, 121-22 (2014). 
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legislation to compromise the stated goals and scope of human 

rights treaties,” and thus preserves the object and purpose of each 

treaty.84 Step two of Venetis’ suggestion discusses how 

individuals would seek redress of their violated human rights. 

She claims that “[o]nce Congress strips human rights treaties of 

non-self-executing RUDs, individuals whose treaty rights have 

been violated can seek redress through the federal courts, 

ostensibly through 42 U.S.C. § 1983.”85 She argues that because 

treaties are considered “the Supreme Law of the Land” alongside 

the Constitution that ratified treaties are included within federal 

law. 
Venetis continues, “Because ratified treaties are federal 

law, it would seem to follow that, given the plain language of § 

1983, the violation of any rights secured under a particular treaty 

would automatically be an actionable claim under § 1983.”86 

Unfortunately, Venetis admits to a potential interpretative-based 

complication to her proposed solution: “One cannot assume that 

every time ‘law' is mentioned by Congress it means both statutes 

and treaties. In fact, the federal courts have had great difficulty 

determining what constitutes ‘and laws’ for purposes of § 1983 

adjudication.”87 
Venetis further demonstrates the specific limitation of § 

1983: “Because an individual right must be unambiguously 

conferred in a treaty's text to make it enforceable under § 1983, 

that statute may only work to implement some, but not all, 

human rights treaties.”88 Since the existing court remedy in § 

1983 is only available for those human rights treaties that 

sufficiently state an individual claim to the rights, additional 

legislation is necessary for effective enforcement of the major 

human rights treaties.89 Therefore, the universal-implementation 

legislation should also include explicit language that “makes very 

 
84 Venetis (2011), supra note 45, at 119. 
85 Id. at 130. 
86 Id. at 131. 
87 Id. 
88 Id. at 142. 
89 Id. 
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clear Congress's intent to allow human rights treaties to be 

enforced by the courts.”90 
Alternatively, or in addition, the United States could follow 

the example of other democratic nations that “do not treat 

international human rights as a force threatening the integrity of 

their constitutions and domestic systems of rights. Instead, their 

constitutions may treat international human rights as friendly 

entities and endorse them by express constitutional provisions.” 

Although it is highly unlikely that an amendment would be added 

to the Constitution, the United States could pursue a 

constitutional amendment that endorses international human 

rights and norms. Such an endeavor would largely help change 

the perspective of the United States as a non-cooperative party to 

human rights treaties. If the United States did pass an 

amendment expressing some foundational human rights beyond 

those already covered in the U.S. Bill of Rights—such as the right 

to adequate housing, aspects of the genocide convention and/or 

the CAT—the United States would regain its place and credibility 

as a primary proponent of international human rights.  
Other states could encourage the United States to improve 

its treatment of human rights using the soft enforcement 

measures of naming and shaming. If the United States’ more 

developed state peers were to call out the United States for failing 

to enter into human rights treaties in good faith, then the United 

States may feel more pressure to rely on fewer reservations. 

However, this approach is unlikely to have a large effect because 

the United States has already faced international criticism for its 

approach to human rights treaties, but the United States 

continues to rely on reservations that narrow its obligations to 

requiring nothing beyond existing law. 
Beyond naming and shaming, other States can provide 

ideas and models for addressing homelessness to ensure the right 

to adequate housing. For example, Denmark, Finland, the United 

Kingdom, and Greece present approaches to progressing toward a 

human right to adequate housing. Denmark’s approach 

“provid[es] a range of temporary accommodations, and, at the 

same time, [enforces] laws against the presence of homeless 

 
90 Id. at 131. 
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encampments.”91 Given recent Supreme Court decisions allowing 

criminalization of some aspects of homelessness, the United 

States would benefit from pairing criminalization with providing 

increased access to temporary accommodations. Currently, there 

are insufficient shelters and beds for the estimated number of 

people experiencing homelessness. 
Great Britain similarly provides greater access to 

temporary housing for a larger number of people as a percentage 

of the population than the United States’ system provides.92 

Based on a count on a single night in 2023, the United States has 

76 people per 100,000 living on the streets or in public spaces, 

with 117 per 100,000 living in temporary accommodations.93 In 

comparison, the United Kingdom has only 16 per 100,000 people 

living on the streets or in public spaces, but has 410 per 100,000 

staying in temporary accommodation or shelter.94 While the 

United Kingdom has more than triple the number of people 

experiencing homelessness who are staying in shelters or 

temporary accommodations compared to the United States, the 

higher numbers also demonstrate an increased capacity to 

provide at least temporary shelter compared to the United States. 

To begin improving the right to adequate housing, the United 

States should increase the amount of temporary housing 

available to ensure there is room for the more than half a million 

people experiencing homelessness on any given night.  
Denmark, Great Britain, and Finland, along with other 

countries, have developed programs to address homelessness 

based on the Housing First Model, which “advocated[s] providing 

housing and on-site support for people with a history of mental 

illness and substance abuse, as a way to end homelessness.”95 

Further, the Housing First Model prioritizes transitioning 

 
91 Sasha Abramsky, Other Countries Know Housing Is a Human Right. Why Doesn’t 

America?, THE NATION (July 28, 2024), 

https://www.thenation.com/article/politics/housing-homelessness-europe-america. 
92 Id. 
93 Herre & Arriagada, supra note 8. 
94 Id. 
95 WORLD ECONOMIC FORUM, Homelessness: What Drives It and What's Needed to 

End It (August 20, 2024), https://www.weforum.org/stories/2024/08/homelessness-urban-

housing-affordability (last visited Nov. 23, 2024). 
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temporary shelters into long-term, affordable rental units.96 This 

type of program has been demonstrably successful at reducing 

homelessness. In Finland, “[b]etween 2008 and 2022 the total 

number of people experiencing long-term homelessness decreased 

by 68 percent. Research has shown that on average 80 percent of 

homeless people have accessed housing through the 

programme.”97 The Finnish program involves “partnerships 

between the state, cities, municipalities, the Y-Foundation and 

local NGOs.”98 The state governmental entities direct funding to 

the cities, municipalities and other organizations to build and 

develop these rental units.99 
There are three key aspects of the program: 1) the people 

living in these units are tenants under contract, which 

establishes a sense of ownership over their housing situation; 2) 

the housing units are available without condition, so people do 

not have to solve all of their potential problems with substance 

abuse or mental health challenges before acquiring adequate 

housing; and 3) the housing units include support services that 

address medical, social, and mental health needs.100 Other 

countries have followed Finland’s lead with similar programs; 

however, some of these “pilot” programs have had less success 

because they do not provide sufficient housing to meaningfully 

decrease homelessness.101 Juha Kaakinen, CEO of the Y-

Foundation, which provides low-cost flats to homeless people 

across Finland, said, “We know what works. You can have all 

sorts of projects, but if you don’t have the actual homes . . . A 

sufficient supply of social housing is just crucial.”102 While the 

United Kingdom has more shelters available than the United 

 
96 Laura Maria Rojas Morales, Finland's “Housing First” Policy Successfully 

Tackles Long-Term Homelessness (2008–Ongoing), N.Y.U. CTR. ON INT’L COOPERATION 

(Apr. 16, 2024), https://www.sdg16.plus/policies/housing-first-policy-

finland/#:~:text=Housing%20First%20solves%20long%2Dterm,into%20affordable%20ren

ted%20accommodation%20units (last visited Nov. 23, 2024). 
97 Id. 
98 Id. 
99 Id. 
100 Jon Henley, 'It’s A Miracle': Helsinki's Radical Solution to Homelessness, THE 

GUARDIAN (June 3, 2019, 3:00 AM), https://www.theguardian.com/cities/2019/jun/03/its-

a-miracle-helsinkis-radical-solution-to-homelessness. 
101 Id. 
102 Id. 
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States, the United Kingdom, like the United States, lacks 

sufficient housing, which partially explains why the United 

Kingdom has documented consistently increasing numbers of 

people experiencing homelessness in recent years.103 While the 

United States should follow the United Kingdom’s example of 

increasing available shelters, it should more closely model its 

programs after Finland’s by ensuring sufficient housing units are 

available to people previously experiencing homelessness. 
Finally, some countries and cities have included legislative 

provisions against homelessness. Athens, Greece, passed a 

homeless bill of rights.104 The mayor of Athens said that the 

homeless bill of rights “means the recognition of the fundamental 

rights of all people to housing, employment, education, and 

health. By adopting this charter, Athens agrees to ensure that the 

homeless have a right to equal treatment, housing, basic sanitary 

facilities, emergency services, privacy, etc.”105 Athens’ homeless 

bill of rights accompanied the creation of an additional shelter 

that could “house up to 400 people.”106 Finland “included the right 

to housing and provision of support and care for those unable to 

obtain the means necessary to live in dignified conditions” in its 

constitution.107 Finland and Athens did not stop with their more 

symbolic statements guaranteeing the rights of people 

experiencing homelessness. They both took additional concrete 

measures to increase support and services provided to people 

experiencing homelessness.  
The United States has some public support for increased 

numbers of shelters, but individuals generally do not want 

shelters built in or near their own communities.108 Public 

information campaigns on the success of the Finnish model and 

other successful efforts could help bolster domestic support for the 

 
103 Ann Cooban, This Measure of Homelessness in England Has Reached a 25-Year 

High, CNN (July 26, 2023, 10:36 AM), 

https://www.cnn.com/2023/07/26/economy/england-homelessness-increase/index.html. 
104 Abramsky, supra note 91. 
105 Svilena Iotkovska, Athens Takes Another Step Towards Eliminating 

Homelessness, THE MAYOR (Mar. 12, 2021), https://www.themayor.eu/en/a/view/athens-
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107 Rojas Morales, supra note 96. 
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development of shelters and longer-term units among United 

States citizens. In addition, citizens may be more supportive of 

these additional measures if they were aware that the Housing 

First Model is more economically efficient than alternatives.109 

Finland reports that “[t]he state now spends 15,000 Euros less 

per homeless person each year, as a result of less emergency 

situations that follow assaults, injuries, and breakdowns.”110 

Finland initially spent approximately 408 million dollars 

(accounting for inflation and currency conversion from euros to 

U.S. dollars) to implement this program.111 While estimating an 

exact initial cost to the United States in implementing this 

program is difficult,112 researchers have determined that the 

United States could feasibly pursue a Housing First Model.113  
The United States could implement a Housing First model 

similar to Finland, despite being a less homogenous country, 

because 1) “[t]he choice of spending on social welfare is essentially 

a political choice, not one dictated by homogeneity” and 2) the 

United States is a wealthier nation than Finland overall.114 

Increasing information and awareness of the viability of Housing 

 
109 Rojas Morales, supra note 96. 
110 THE ATLAS, Housing First policy in Finland Provides Long-Term Housing & 

Stability to Homeless Populations, https://the-atlas.com/projects/finland-housing-first-
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and Provides Shelter for All in Need, THEBETTER.NEWS (Nov. 10, 2020), 

https://thebetter.news/housing-first-finland-homelessness/). 
111 In 1987 when Finland first began addressing homelessness, there were 

approximately 18,000 people experiencing homelessness. Patrice Bergeron, Finland’s 

Successful Approach to Ending Homelessness Catches Eye of Quebec City, GLOBAL NEWS 
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homelessness. Marybeth Shinn & Jill Khadduri, How Finland Ended Homelessness, U.S. 
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Housing First program. Bergeron supra note 111. Assuming similar per person funding as 

Finland, the United States would spend $350 billion initially based on an estimated 

653,100 people that experienced homelessness in 2023. (This is a very rough estimate, and 

a more exact number should be determined by assessing the available housing units for the 

program, support services and funding already allocated that could be re-routed to the new 
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Finland’s implementation.) 2023 AHAR Report, supra note 7, at 2. 
113 Shinn & Khadduri, supra note 111, at 78-79.  
114 Id. 
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First programs could help bolster the ability of the United States 

to implement similar policies by improving public support and 

political will. The current decision of the United States to fund 

fewer social welfare programs overall is simply a political choice, 

so changing public opinion could mean the United States makes a 

different decision in the future. The United States needs to 

explore solutions to the homelessness crisis to ensure that people 

in the United States truly have the right to adequate housing. 

The current status quo of homelessness in the United States fails 

to provide adequate housing. It is time to do something different, 

such as implementing the Housing First model. 
VII. CONCLUSION 

The United States was an integral committee member that 

drafted the UDHR, with Eleanor Roosevelt as the committee 

chair, working to create the first international declaration of 

widely accepted human rights. Unfortunately, the United States’ 

practice of making reservations when entering any multilateral 

human rights treaty has decreased its credibility as an advocate, 

protector, and guarantor of human rights. United States 

reservations to human rights treaties tend to limit the obligations 

to nothing more than what is already required by the U.S. 

Constitution and domestic law.  
The right to adequate housing is one of the fundamental 

human rights, and the OHCHR has made repeated statements 

that securing the right to adequate housing is often a necessary 

precursor to the enjoyment of many other human rights. The 

United States has not ratified the ICESCR, which explicitly 

includes a right to adequate housing; however, the United States 

did vote to approve the UDHR, which also discusses the right to 

housing. Further, the United States has signed the ICESCR 

despite never ratifying the covenant. Recent estimates state that 

approximately 653,100 individuals experienced homelessness on a 

given night in the United States. These individuals do not have 

the security, privacy, and shelter that they have a right to under 

the right to adequate housing.  
The United States should ratify the ICESCR without 

reservations that would narrow obligations to nothing more than 

is already required by the Constitution and domestic law, 
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withdraw any unnecessary reservations from other human rights 

instruments based on a narrow constitutional analysis, and pass 

legislation that universally implements all ratified human rights 

treaties. If the United States takes these actions, it can once 

again serve as a leader among states regarding guaranteeing and 

enforcing human rights. 
 

* * * 
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REVERSING COURSE ON RESTRICTED WOMEN’S 
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Stacy H. Runia* 

Abstract 
This paper examines the intersection of international 

diplomacy, human rights, and gender equality in the context of 

Afghanistan under Taliban rule. The paper includes a detailed 

exploration of gender oppression in international law, using 
Afghanistan as a case study, and suggests ways to engage the 

Taliban diplomatically while holding them accountable for their 

violations of universal human rights. It advocates for a hybrid 

approach to diplomatic recognition that balances principled 

condemnation of human rights violations with pragmatic and 

necessary engagement. The paper argues that, while the Taliban's 

actions have resulted in devastating restrictions on Afghan 
women’s education, employment, and mobility, an inflexible policy 

of non-recognition is inadequate in addressing the urgent needs of 

Afghan women. By conditioning foreign aid and diplomatic 

dialogue on tangible steps toward improving women’s freedoms, 

the paper proposes a path that empowers Afghan women and 

fosters long-term regional stability.  
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I. INTRODUCTION 

“A cat has more rights than a woman in Afghanistan. A cat 

can go outside as it pleases and can warm its face in the sun,”1 

proclaimed Meryl Streep, an accomplished American actress, to 

the United Nations General Assembly in New York, in October 

2024. Streep gathered with many women’s rights activists, who 

appeared at the United Nations General Assembly to voice their 

outrage at the restrictions placed on Afghan women by the 

Taliban since their return to political power in 2021. The activists 

also protested the ineffective international response to this gross 

violation of women’s rights, which has done far too little to 

prevent the eventual erasure of freedoms for an entire generation 

of girls and women. 
The international response to these human rights 

violations has been mixed. The United States and others, 

 
1 Kelly Ng, Cats Have More Freedom than Afghan Women - Meryl Streep, BBC 

NEWS (Sept. 24, 2024), https://www.bbc.com/news/articles/cr54d3qd5r7o. 
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including the United Nations, have taken a principled approach, 

stating they will not officially recognize the Taliban as the 

government of Afghanistan unless they reverse their course on 

restricting women’s rights. Regional states have understood the 

importance of keeping the peace in Afghanistan and have 

engaged cautiously but pragmatically with their neighbor to 

ensure secure borders and economic interdependence.2 So far, 

neither approach has influenced Taliban policy decisions, with 

the de facto government ordering over 100 edicts restricting the 

rights of women and girls to education, employment, healthcare, 

and mobility, and even the right to speak in public.3 
This paper advocates for a hybrid approach to recognition, 

emphasizing the protection of human rights while simultaneously 

engaging with those in power. By examining Afghanistan as a 

case study, I argue that the international community can 

effectively empower Afghan women and foster long-term regional 

stability by balancing principled condemnation of oppressive 

practices with pragmatic diplomatic engagement. Specifically, 

conditioning foreign aid and diplomatic talks on meaningful, yet 

acceptable steps for the Taliban to take towards greater women’s 

freedom. This includes allowing women back into employment to 

bolster a struggling economy, revitalize humanitarian 

organizations, and participate meaningfully in domestic and 

international policy discussions. At this point, the human costs 

borne by Afghan women are too high to continue a highly rigid 

foreign policy strategy of strict non-recognition. 

Following the introduction, Part II gives a general 

background on gender oppression within the international law 

framework, including recent efforts to codify ‘gender apartheid’ as 

a crime against humanity. It analyzes how problems with 

enforcement in international law continue to hinder the law’s 

effectiveness in addressing human rights violations happening in 

real time. Part III introduces Afghanistan as a case study and the 

complexities of engaging with the Taliban in their quest for 

international recognition. Part IV offers the first part of a hybrid 

 
2 Belquis Ahmadi et al., Where is the Taliban Three Years On?, U.S. INST. OF 

PEACE, 

https://web.archive.org/web/20240926191614/https://www.usip.org/publications/2024/09/

where-afghanistan-three-years-taliban-rule (last visited Sept. 21, 2024). 
3 Id.  
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solution that incorporates a principled approach and discusses 

the importance of ensuring that human rights and women’s rights 

specifically be universal. While cultural and religious autonomy 

are important, they too are protected by a universal freedom of 

belief that does not infringe on individual religious practice. Part 

V delves deeper into the complexities of engaging with the 

Taliban while advocating for the fundamental rights of Afghan 

women, arguing for a carefully balanced approach that upholds 

universal human rights standards while recognizing the realities 

of contemporary diplomacy. It offers suggestions for conditional 

recognition, including small steps the Taliban can take to restore 

women’s freedoms. 

II. BACKGROUND: KEY HUMAN RIGHTS AGREEMENTS CODIFYING 

GENDER APARTHEID 

Since the Universal Declaration of Human Rights was 

unanimously approved in 1948, gender equality has formed the 

bedrock foundation of multiple rights agreements in international 

law. While the UDHR is non-binding, its principles of protection 

against gender discrimination have been adopted and ratified in 

multiple binding treaties including the Convention on 

Elimination of All Forms of Discrimination Against Women 

(CEDAW), the International Covenant on Civil and Political 

Rights (ICCPR) and the International Covenant on Economic, 

Social and Cultural Rights. Additionally, in response to the 

ongoing violation of these international agreements, momentum 

is growing to include gender apartheid as a crime against 

humanity (CAH). However, despite a robust legal framework 

protecting these rights, enforcement remains a common problem, 

weakening the effectiveness of these treaties, and international 

law in general. A summary of the relevant provisions in each of 

these instruments is given below, and a delineation of 

enforcement problems the international community must 

address. 

 

A. UNIVERSAL DECLARATION OF HUMAN RIGHTS 



2024] OUR SISTER’S KEEPER 191 
 

 

After the devastation and incomprehensible loss of life in 

World War II, the drafters of the UDHR knew that equality, in 

addition to inherent dignity, was the bedrock foundation that all 

other human rights are built upon and the key to a more peaceful 

world. 4 They explicitly set forth provisions of the declaration that 

eschewed discrimination based on sex. 5 This included equal 

protection before the law, and freedom of religion and belief.6 
Important to its creation, the UDHR distinctly sought to be 

not just a bill of international rights, but a list of rights universal 

in nature. To accomplish this, care was taken to ensure that the 

ideas espoused in the declaration were not derived from one 

(specifically Western) culture but rather collected from values 

embedded deeply across borders and ideologies.7 For example, the 

Chinese diplomat Pengchung Chang introduced ideas of 

Confucianism to the UDHR drafting committee, and subsequently 

the Confucian idea of “ren,” (meaning sympathy or benevolence) 

was drafted into the declaration.8 Chang stated, “Confucius 

taught that the man of virtue is the man who can extend his 

sympathy and understanding to others; the man who is conscious 

not only of himself but of others; the virtuous man is, every 

moment, really more than himself.”9  
This inclusion of ideas from a broad swath of cultures and 

ideologies opened the door for agreement on a universal set of 

 
4 See Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. GAOR, 

3rd Sess, 183rd Plen. Mtg., U.N. Doc. A/810 (Dec. 10, 1948) (Preamble) (“[R]ecognition 

of the inherent dignity and of the equal and inalienable rights of all members of the human 

family is the foundation of freedom, justice and peace in the world.”).  
5 Id. at art. 2 (“Everyone is entitled to all the rights and freedoms set forth in this 

Declaration, without distinction of any kind, such as race, color, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status.”). 
6 Id. at art. 7 (“All are equal before the law and are entitled without any 

discrimination to equal protection of the law. All are entitled to equal protection against 

any discrimination in violation of this Declaration and against any incitement to such 

discrimination”); Id. at art. 18 (“Everyone has the right to freedom of thought, conscience 

and religion; this right includes freedom to change his religion or belief, and freedom, 

either alone or in community with others and in public or private, to manifest his religion 

or belief in teaching, practice, worship and observance.”). 
7 See Mary Ann Glendon, A WORLD MADE NEW: ELEANOR ROOSEVELT AND THE 

UNIVERSAL DECLARATION OF HUMAN RIGHTS (Random House 2001). 
8 Pinghua Sun, Peng Chun Chang’s Contributions to the Drafting of the UDHR, 5 J. 

OF CIV. & L. SCI. 4 (2016).  
9 PENG-CHUN CHANG, CHINA AT THE CROSSROADS 46 (1936). 
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rights.10 In a show of rare consensus and solidarity, the United 

Nations General Assembly adopted the UDHR by unanimous 

vote. However, this grand accomplishment came at the cost of 

including the critically binding nature of later international 

treaties. Nonetheless, the UDHR has been instrumental in the 

drafting of nine other core human rights treaties and their 

optional protocols. 

B. ICCPR AND ICESCR 

These two treaties were born out of the groundwork on 

human rights laid by the UDHR, but with the added force of a 

binding international covenant. Both treaties include language 

that all the rights contained within are inherent to ALL, without 

distinction based on race, religion, or importantly for this paper, 

gender.  

The ICCPR sets forth civil and political rights to be 

protected by states and the international community at large.11 

Self-determination, the right to freely determine political status 

and economic, social and cultural development open the document 

as article 1.12 Parties to the treaty agree to take necessary steps 

to adopt national legislation or other measures to ensure the 

rights in the covenant are protected.13 
Also included for protection under the ICCPR are the right 

to life, liberty of movement, due process rights, freedom of 

expression, and freedom of association with others.14 Article 26 

 
10 GLENDON, supra note 7, at 77. 
11 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 

171 [hereinafter ICCPR]. 
12 Id. at art. 1 
13 Id. at art. 2 (2) (“Where not already provided for by existing legislative or other 

measures, each State Party to the present Covenant undertakes to take the necessary steps, 

in accordance with its constitutional processes and with the provisions of the present 

Covenant, to adopt such laws or other measures as may be necessary to give effect to the 

rights recognized in the present Covenant.”). 
14 Id. at art. 6(1) (“Every human being has the inherent right to life. This right shall 

be protected by law. No one shall be arbitrarily deprived of his life”); Id. at art. 12(1) 

(“Everyone lawfully within the territory of a State shall, within that territory, have the right 

to liberty of movement and freedom to choose his residence”); Id. at art. 14(1) (“All 

persons shall be equal before the courts and tribunals. In the determination of any criminal 

charge against him, or of his rights and obligations in a suit at law, everyone shall be 

entitled to a fair and public hearing by a competent, independent and impartial tribunal 
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states that all persons are equal before the law and entitled to 

equal protection of the law, and that it is the law that shall 

prohibit any discrimination.15 In cases of gender oppression, it is 

often the law itself that is discriminatory, a violation of the 

ICCPR.16 For instance, in Afghanistan, the Taliban have declared 

that the public law is based on the foundation of Sharia law, and 

therefore justifies the restrictions placed on women.17 Officials 

have declared the treatment and status of women to be an 

“internal matter” not to be discussed in diplomatic talks.18 This 

however, is a direct violation of the ICCPR’s anti-discriminatory 

articles that state clearly that the law must guarantee equal 

protection against discrimination on the basis of sex.  
The ICESCR protects economic, social, and cultural rights, 

including the right to work which includes the opportunity of 

everyone to “gain his living by work which he freely chooses or 

accepts.”19 Importantly, the ICESCR includes everyone’s right to 

education.20 In the words of the covenant, “[E]ducation shall be 

directed to the full development of the human personality and the 

 
established by law. The press and the public may be excluded from all or part of a trial for 

reasons of morals, public order or national security in a democratic society, or when the 

interest of the private lives of the parties so requires, or to the extent strictly necessary in 

the opinion of the court in special circumstances where publicity would prejudice the 

interests of justice; but any judgement rendered in a criminal case or in a suit at law shall 

be made public except where the interest of juvenile persons otherwise requires or the 

proceedings concern matrimonial disputes or the guardianship of children”); Id. at art. 

19(2) (“Everyone shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, regardless of 

frontiers, either orally, in writing or in print, in the form of art, or through any other media 

of his choice”); Id. at art. 22(1)(“Everyone shall have the right to freedom of association 

with others . . .”). 
15 Id. at art. 26. 
16 See Michelle Milford Morse, Gender Discrimination Is Enshrined in Law. That 

Needs to Change., UNITED NATIONS FOUNDATION (Mar. 8, 2022), 

https://unfoundation.org/blog/post/gender-discrimination-is-enshrined-in-law-that-needs-

to-change/. 
17 Yogita Limaye, 'If We Can't Speak, Why Live?' - BBC Meets Women After New 

Taliban Law, BBC NEWS, (Sept. 11, 2024), 

https://www.bbc.com/news/articles/c20rq73p3z4o. 
18 Michelle Nichols, Taliban Defends Record on Women as UN Looks at Path 

Forward, REUTERS (Nov. 21, 2024), https://www.reuters.com/world/asia-pacific/taliban-

defends-record-women-un-looks-path-forward-2023-11-21/.  
19 International Covenant on Economic, Social and Cultural Rights, art. 6(1), Dec. 

16, 1966, 993 U.N.T.S. 3. 
20 Id. at art. 13. 
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sense of its dignity[. . . .]”21 According to the Covenant, primary 

education should be compulsory and provided for free, while 

secondary education “shall be made generally available and 

accessible to all by every appropriate means.”22 Likewise, higher 

education shall be equally accessible to all.23 Countries restricting 

women’s rights often engage in gross violations of the provisions 

of these covenants on equal access to education.24 
Although these two international law instruments are 

legally binding treaties, they are still not enough to protect 

women’s rights, so the international community decided to go one 

step further and draft a treaty specifically tailored to women. 

C. CEDAW: CONVENTION ON THE ELIMINATION OF ALL FORMS 

OF DISCRIMINATION AGAINST WOMEN 

As the “all” in the title of the Convention suggests, 

discrimination against women is perpetrated in myriad ways. 

Despite best efforts to protect women’s rights, including the 

ICCPR and ICESCR, additional pressure from UN resolutions, 

and the creation of agencies designed specifically to prevent 

gender oppression, “extensive discrimination against women” 

continues to exist across the globe.25 
The convention recognizes that all people’s full enjoyment 

of rights is crucial to alleviating poverty, international peace and 

security, and the world's welfare.26 It then places on the shoulders 

 
21 Id. at art. 13(1). 
22 Id. at art. 13(2)(a)-(b) (“(a) Primary education shall be compulsory and available 

free to all; (b) Secondary education in its different forms, including technical and 

vocational secondary education, shall be made generally available and accessible to all by 

every appropriate means, and in particular by the progressive introduction of free 

education”). 
23 Id. at art. 13(c), Higher education shall be made equally accessible to all, on the 

basis of capacity, by every appropriate means, and in particular by the progressive 

introduction of free education. 
24 See GENEVA CENTRE FOR HUMAN RIGHTS ADVANCEMENT AND GLOBAL 

DIALOGUE, Defending Women and Girls’ Right to Education: Current Challenges and 

Perspectives (Jan. 24, 2023), https://gchragd.org/defending-women-and-girls-right-to-

education/. 
25 Convention on the Elimination of All Forms of Discrimination Against Women, 

Dec. 18, 1979, 1249 U.N.T.S. 13, at 193 (Dec. 18, 1979). 
26 Id. at Preamble, “Noting that the Universal Declaration of Human Rights affirms 

the principle of the inadmissibility of discrimination and proclaims that all human beings 
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of states the specific responsibility to “ensure the full 

development and advancement of women.”27 This responsibility 

includes abolishing any “existing laws, regulations, customs and 

practices” that discriminate against women.28 A key word here is 

“custom,” because many heretofore discriminatory practices have 

been enacted and tolerated in the name of respecting the customs 

of a people or culture. However, as will be discussed in greater 

detail in Part 3 of this article, allowing oppression in the name of 

custom has historically come at an incredible human cost, the 

price of which the international community is increasingly 

recognizing as too high to bear. 
The articles of CEDAW carefully lay out a plan to end all 

forms of discrimination, which includes modifying social and 

cultural patterns of the conduct of men. The convention also 

ensures that women are equal participants in public and political 

life and critical actors in the formulation of formal public policy– 

recognizing that women fulfill vital roles within NGOs and 

humanitarian efforts.29  
Currently, CEDAW is signed by 189 countries and ratified 

by 187 countries.30 Although widely accepted as a governing legal 

instrument, over 100 reservations and declarations relate to 

specific articles of the convention reflecting cultural, religious, or 

legal considerations. As one of the most heavily reserved of the 

international human rights treaties, the deference to 

traditionalist religious practices poses a severe challenge to 

women’s civil and political rights.31 While important for its 

prescriptive and transformative role in advancing gender 

protection and equality, the allowance of so many reservations 

ultimately contravenes the aims of the convention and impedes 

 
are born free and equal in dignity and rights and that everyone is entitled to all the rights 

and freedoms set forth therein, without distinction of any kind, including distinction based 

on sex.” 
27 Id. at art. 3. 
28 Id. at art. 2. 
29 Id. at arts. 7-8.  
30 The two countries that have not ratified the Convention are Iran and the United 

States. 
31 Frances Raday, Gender and Democratic Citizenship: The Impact of CEDAW, 10 

INT’L J. OF CONST. L., 512, 516 (2012).  
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progress for women.32 Allowing states to ratify the treaties with 

attached reservations is an elemental flaw in international law 

that creates loopholes through which states violate fundamental 

human rights with impunity.33 

D. ENFORCEMENT IN INTERNATIONAL LAW 

Further weakening the fabric of international law is a lack 

of enforcement when human rights violations do occur within 

treaty member states. Typically, enforcement for human rights 

violations comes through a collaborative international effort to 

exert pressure on the offending state, using economic sanctions, 

public condemnation of violations (naming and shaming), and 

diplomatic means, which includes official recognition of state 

sovereigns.34 Each of these mechanisms is flawed in its own way. 
The most used and most harmful tool is economic 

sanctions.35 In many cases, restrictions on business and trade, 

freezing of assets, investment banks, and aid cuts cause undue 

harm to innocent victims, who are already the victims of human 

rights violations. Some go as far as to argue that these types of 

sanctions, at least in a country at war, amount to collective 

punishment prohibited by Article 33 of the Fourth Geneva 

Convention.36 While only applicable during an international 

armed conflict, the idea of eschewing collective punishment 

 
32 Malvina Halberstam, United States Ratification of the Convention on the 

Elimination of All Forms of Discrimination Against Women, 31 GEO. WASH. J. OF INT’L L. 

AND ECON. 49, 57 (1997). 
33 Hilary Charlesworth et al., Feminist Approaches to International Law, 85 AM. J. 

OF INT’L L. 613, 633 (1991). 
34 See Anu Bradford & Omri Ben-Shahar, Efficient Enforcement in International 

Law, 12 CHI. J. INT'L L. 375 (Winter 2012).  
35 Id. at 377 (“Despite their frequent use, sanctions are controversial, costly, and 

usually ineffective. Obviously, sanctions must entail economic and political costs to the 

state on which they are imposed (Target). The problem is that sanctions are also costly to 

the state imposing them (Sender).' Take trade embargos, for example. By preventing 

domestic firms from trading with Target, embargos both hurt exporters and curtail the flow 

of cheap imports. These costs dilute domestic support for sanctions and, consequently, 

often deter a government from pursuing them in the first place. Humanitarian costs 

associated with economic embargoes further diminish public support for the sanctioning 

regime.”). 
36 Michael Swainston, Sanctions Are Just Government-Backed Discrimination, THE 

TIMES, (Aug. 28, 2024), https://www.thetimes.com/uk/law/article/michael-swainston-

comment-sanctions-are-just-government-backed-discrimination-9d7f6f2z3.  
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outlined in the Geneva Conventions can logically extend to a 

principle of human rights in peacetime, where the basic rights of 

all, especially the vulnerable and innocent should be protected 

from the harmful effects of economic sanctions. 
Naming and shaming can also be ineffective.37 Under the 

above international human rights treaties, the UN has 

implemented a robust reporting process where violations are 

investigated and reported on regularly. While to some degree, 

states feel pressure to implement recommendations by the 

reporting committees, the result is still a “recommendation” with 

little recourse for continuing under the current status quo, and 

states may make changes that include reformation on paper but 

do little to stop human rights violations in practice.38 
The international community has touted diplomatic 

measures that include formal recognition or its refusal as a carrot 

of significant weight. However, in a complex, interdependent 

world recognition becomes a tool in name only.39 This is because 

regional considerations often compel neighbors of “unrecognized” 

states to engage in a way that gives off the appearance of 

statehood.40 For instance–peace and security, trade, migration 

considerations, and even international sports create a reality 

where recognition takes many forms, and the position of bodies 

 
37 See Emilie M. Hafner-Burton, Sticks and Stones: Naming and Shaming the 

Human Rights Enforcement Problem, 62 INT'L ORG. 689, 690-691 (2008) (“The evidence 

shows that naming and shaming is not all cheap talk. On the one hand, governments named 

and shamed as human rights violators often improve protections for political rights after 

being publicly criticized, hold elections, or pass legislation to increase political pluralism or 

participation. On the other hand, naming and shaming rarely is followed by the cessation of 

political terror and, paradoxically, sometimes is followed by more.”). 
38 Id.  
39 See Robert D. Sloane, The Changing Face of Recognition in International Law: A 

Case Study of Tibet, 16 EMORY INT'L L. REV. 107, 109-110 (2002) (arguing that there are 

three types of recognition: “political recognition, [or] the formal acts by which one 

sovereign recognizes another's claim to statehood or legitimate governance;' second, legal 

recognition, a judgment of recognition based on some set of reasonably objective legal 

criteria; and third, civil recognition, the force of popular moral opinion, as expressed by 

civil society through its representative institutions, both governmental and 

nongovernmental.”). 
40 Ahmadi et al., supra note 2.  
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like the UN or states like the United States becomes less 

important.41 
With the traditional sticks and carrots not applying enough 

pressure on states violating human rights, legal recourse on the 

international level provides another avenue for enforcement. 

Increasingly alarmed by continued gender oppression around the 

world, some have explored including gender apartheid as a crime 

against humanity.42 

E. MOVEMENT TO RECOGNIZE GENDER APARTHEID AS A CRIME 

AGAINST HUMANITY  

The oppression of women in Afghanistan is likely the most 

egregious and publicized, but women and girls in other parts of 

the world are experiencing similar restrictions on their rights and 

freedoms. For example, in Myanmar, the junta government has 

committed persistent human rights violations, many of which 

result in the disproportionate suffering of women.43 Since the 

mid-2010s, the government has restricted women’s access to civic 

spaces so severely that a study in 2022 by UN Women found that 

one in three women no longer feel safe within their own 

neighborhood or village during daylight hours.44  
Additionally, in Mali horrific abuses of women’s rights 

(including torture, rape, and sexual slavery) were committed 

when the al-Qaeda-linked Ansar al-Din group seized control of 

Timbuktu in 2012 for nearly a year.45 Women’s rights advocates 

 
41 See Simon Darnell, Sport as a Means of Advancing International Development, 53 

UN CHRONICLE (2016), https://www.un.org/en/chronicle/article/sport-means-advancing-

international-development (last visited Oct. 15, 2024).  
42 Paloma van Groll, Signals of Support for Gender Justice in the Draft Treaty on 

Crimes Against Humanity, JUST SECURITY, (Jan. 19, 2024), 

https://www.justsecurity.org/91335/signals-of-support-for-gender-justice-in-the-draft-

treaty-on-crimes-against-humanity/. 
43 GEORGETOWN INSTITUTE FOR WOMEN PEACE AND SECURITY, Women Peace and 

Security Index 54 (2023). 
44 UN WOMEN, A Guide to UN Security Resolution 1325 and the Women, Peace and 

Security Agenda in Myanmar (Oct. 31, 2023), 

https://asiapacific.unwomen.org/en/stories/news/2023/10/the-women-peace-and-security-

agenda-in-myanmar. 
45 AL JAZEERA NEWS, ICC sentences Al Hassan Ag Abdoul Aziz to 10 Years Over 

Mali War Crimes (Nov. 20, 2024), https://www.aljazeera.com/news/2024/11/20/icc-

sentences-al-hassan-ag-abdoul-aziz-to-10-years-over-mali-war-crimes. 
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carefully watched a case at the International Criminal Court 

where the head of the Islamic Police in Mali, Al Hassan Ag 

Abdoul Azi, was brought before the court accused of war crimes 

and crimes against humanity.46 In that case, the court found that 

persecution on the basis of gender was a crime against humanity 

and was ongoing at the time that Al Hassan committed other war 

crimes.47 While a significant finding by the court, it ultimately 

found that liability for those crimes did not attach to him.48 While 

not the “resounding victory” against perpetrators of gender 

persecution that advocates hoped for, the decision nevertheless 

clarified how international tribunals might analyze similar claims 

in the future brought from other countries.49  
The discrimination in Myanmar and Mali and many others 

based on sex explicitly violates multiple international human 

rights treaties with little to no consequence. In Afghanistan, 

human rights activists and international law scholars have drawn 

parallels to present state acts and the racial apartheid of South 

Africa in the 1990’s.50 They make the case for codifying gender 

apartheid in international law as a crime against humanity, 

adding trial by international tribunal to the arsenal of tools to 

fight gender oppression.51 

 
46 INTERNATIONAL CRIMINAL COURT, Situation in Mali: Mr. Al Hassan Convicted of 

War Crimes and Crimes Against Humanity Committed in Timbuktu (June 26, 2024), 

https://www.icc-cpi.int/news/situation-mali-mr-al-hassan-convicted-war-crimes-and-

crimes-against-humanity-committed. 
47 Id.  
48 Belquis Ahmadi et al., What an ICC Case on Mali Means for Prosecuting Taliban 

Gender Crimes, U.S. INST. OF PEACE, (Sept. 18, 2024), 

https://www.usip.org/publications/2024/09/what-icc-case-mali-means-prosecuting-taliban-

gender-crimes. 
49 Id.  
50 See Karima Bennoune, The International Obligation to Counter Gender Apartheid 

in Afghanistan, 54 COLUMBIA HUM. RTS. L. REV. 1 (2022). 
51 Id. Australia, Canada, Germany and the Netherlands announced during the 

October 2024 UN General Assembly that they are initiating legal proceedings at the 

International Court of Justice against Afghanistan for numerous violations of CEDAW. See 

also Dr. Ewelina U. Ochab, The Taliban to Be Taken Before the International Court of 

Justice, FORBES, (Sept. 26, 2024), 

https://www.forbes.com/sites/ewelinaochab/2024/09/26/the-taliban-to-be-taken-before-the-

international-court-of-justice/. Ochab explains, “The four countries called upon 

Afghanistan and the Taliban de facto authorities to immediately cease their violations of 

the human rights of women and girls and to answer the request for dialogue to address the 

concerns of the international community on this matter. The announcement is the first step 

towards engaging the ICJ. Article 29 of CEDAW prescribes that any dispute between 
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Advocates of codifying gender apartheid submitted 

comments to a committee charged with drafting a new treaty on 

crimes against humanity. Thirty comments from UN member 

states were received and over half mentioned gender-related 

issues.52 In a brief prepared for the United Nations by the Global 

Justice Center, the writers noted that the definition of 

“apartheid” from the 1998 Rome Statute narrowly defines the 

term within the bounds of race.53 In their words, this narrow 

definition “perpetuates an accountability vacuum that leaves 

many victims and survivors without remedy or reparation.”54  
While the definition of apartheid as it is contemporarily 

understood calls up notions of race, the parallels between racism 

and gender oppression are helpful to eliminate that vacuum by 

codifying gender apartheid. Originally an Afrikaans word 

meaning “apartness,” the word apartheid adopted a racial 

undertone when used by South African Prime Minister Daniel 

Malan to signify “South African policies of racial segregation 

between whites and various non-white groups.”55 The South 

African government used the subsequent laws and regulations to 

dominate “every aspect of the lives of Black people, including 

restrictions of movement, education, employment, access to public 

spaces, and property ownership.”56  
Currently, in certain states, and most visibly in 

Afghanistan, the government has taken a similar approach to 

create an ‘apartness’ for women through oppressive laws and 

regulations that limit their freedoms and resources in efforts to 

 
States Parties concerning the interpretation or application of CEDAW, which is not settled 

by negotiation shall, at their request, be submitted to arbitration. If within six months from 

the date of the request for arbitration, the parties are unable to agree on the organization of 

the arbitration, the parties may refer the dispute to the ICJ. If the case proceeds before the 

ICJ, Afghanistan will become the first country to be summoned to the international court 

for discriminating against women.” 
52 van Groll, supra note 42.  
53 GLOBAL JUSTICE CENTER, Joint Call to Amend the Draft Crimes Against 

Humanity Convention to Encompass Gender Apartheid (Oct. 5, 2023), 

https://www.globaljusticecenter.net/joint-call-to-amend-the-draft-crimes-against-humanity-

convention-to-encompass-gender-apartheid/. 
54 Id.  
55 Raday, supra note 31 at 17.  
56 GJC, supra note 53 at 3.  
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systematically control and dominate them.57 The lack of available 

legal recourse due to the absence of a codified crime of gender 

apartheid has allowed this system to persist largely 

unchallenged.58 The upcoming Convention on Draft Articles for 

Crimes Against Humanity presents an opportunity to address this 

oversight, which continues to result in significant negative 

outcomes for human rights.59 
Codifying gender apartheid as a CAH is a positive 

development in international law, yet it will take time and a large 

degree of buy-in to the international judicial system before it can 

have any meaningful effect. Additionally, countries like 

Afghanistan with strong ideological views on women and their 

roles will likely not even be a party to the new articles once 

drafted. Thus, until the idea of gender apartheid becomes 

accepted as customary law, it will be unenforceable against a non-

party state like Afghanistan. As such, states will still grapple with 

how to address systemic gender oppression in the here and now. 

Debates on whether to take a principled approach or a pragmatic 

one when engaging with states with heavy gender oppression 

have left the international community stumped as to how to 

protect women’s rights. 60 

III. CASE STUDY IN AFGHANISTAN 

As of 2024, there is likely no other country that is 

restricting women’s rights to the degree the Taliban are in 

Afghanistan. The world has watched in disbelief as the Taliban 

have systematically dismantled over two decades of progress 

made for women and girls since the initial American occupation in 

 
57 Nazila Jamshidi, Why Does It Matter What We Call the Oppression of Afghan 

Women?, THE DIPLOMAT (Nov. 20, 2024) https://thediplomat.com/2024/11/why-does-it-

matter-what-we-call-the-oppression-of-afghan-women/ (“What Afghan women face is not 

just misogyny. It is systematic oppression from the top down—a characteristic of 

apartheid—that goes beyond the inequalities most societies are still striving to overcome. 

By establishing a gender apartheid regime, the Taliban’s actions meet the legal criteria for 

crimes against humanity: a widespread and systematic attack directed against a civilian 

population with intent to marginalize and exclude a group (in this case, women) entirely 

from society. This legal framing aligns with precedents set by international law, ensuring 

that such actions are condemned and punished appropriately.”). 
58 See van Groll, supra note 42, however, this is a rapidly evolving issue.  
59 GJC, supra note 53. 
60 Ahmadi et al., supra note 2.  
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2001, and subsequent Afghan governance supported by the United 

States military. The penultimate act of repression for women, so-

called “virtue and vice laws,” makes it legally permissible to stone 

a woman for speaking in public. The result is the ongoing removal 

of women from all aspects of public society, with devastating and 

long-lasting effects.61 With history repeating itself, one can ask, 

how did we get here? 

A. TALIBAN RULE FROM 1996-2001 AND THE UNITED STATES’ 

INTERVENTION 

The status of women has featured prominently in the 

political underpinnings of Afghan society, not just in relation to 

the rise, fall, and return of the Taliban, but as a significant factor 

over the past 125 years.62 For the purposes of this paper the focus 

on the specific actions the Taliban have taken to suppress women, 

over the past 4 decades and in particular since their return in 

2021 to power will be highlighted.63  
In 2001, the United States invaded Afghanistan after the 

attacks of 9/11 in efforts to destroy al-Qaeda, punish the Taliban 

for giving them safe harbor, and ultimately prevent another 

terrorist attack on Americans.64 Prior to American intervention, 

the Taliban undertook severe measures to impose a regime of 

gender apartheid, “effectively thrusting the women of 

Afghanistan into a state of virtual house arrest.”65 While not 

initially cited as a justification for the United States intervention 

in Afghanistan, subsequent rhetoric from President George W. 

Bush, his administration, and Congress used women’s rights to 

 
61 Binaifer Nowrojee, Take the Taliban to the Hague for What They’re Doing to 

Women, TIME (Aug. 15, 2024), https://time.com/7011031/taliban-hague-women-essay/. 
62 Huma Ahmed-Ghosh, A History of Women in Afghanistan, 4 J. INTL WOMEN'S 

STUD. 1, 1 (2003). 
63 U.N. OFF. OF THE HIGH COMM. ON HUM. RTS. (OHCHR), Afghanistan, 

Comprehensive Efforts Needed to Stop Destructive Cycle of Impunity, Says UN Expert 

(Sept. 9, 2024), https://www.ohchr.org/en/press-releases/2024/09/afghanistan-

comprehensive-efforts-needed-stop-destructive-cycle-impunity. 
64 SPECIAL INSPECTOR GENERAL FOR AFGHANISTAN RECONSTRUCTION (SIGAR), 

Support for Gender Equality: Lessons from the U.S. Experience in Afghanistan, 21 (Feb. 

2021). 
65 Bennoune, supra note 50 at 31-32 (citing FEMINIST MAJORITY FOUND., The 

Taliban & Afghan Women, https://feminist.org/our-work/afghan-women-and-girls/the-

taliban-afghan-women/ [https://perma.cc/H3RB-T8LX]).  
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garner political support for the war.66 This was not a 

disingenuous concern, and the United States actively sought ways 

to improve the lives of women and girls in Afghanistan as a part 

of their broader foreign policy agenda seeking peace, stability, 

and economic growth in the country.67 
After the American intervention, significant progress was 

made to educate women and expand their freedoms previously 

restricted under Taliban rule.68 However, with the withdrawal of 

United States troops in 2021 and the return of Taliban rule by 

military force, any progress for women’s rights abruptly ceased, 

and an intense reversal of freedoms commenced.69  

B. ALARMING HUMAN RIGHTS VIOLATIONS SINCE TALIBAN 

RETURN TO POWER, 2021-2025 

What has the Taliban done that amounts to the crime of 

gender apartheid? Symbolic of their scheme to erase women from 

all aspects of public society, Taliban leaders promptly painted 

over any image of a woman depicted in public billboards and 

murals after taking control of the city of Kabul in August of 

2021.70 Subsequent Taliban actions dashed any hopes that this 

 
66 Support for Gender Equality: Lessons from the U.S. Experience in Afghanistan, 

supra note 64 at 21-22 (“‘In Afghanistan, America not only fights for our security, but we 

fight for values we hold dear,’ said former President George W. Bush in December 2001. 

He explicitly linked those American values to women’s rights: ‘The central goal of the 

terrorists is the brutal oppression of women.’ A month earlier, First Lady Laura Bush had 

delivered the President’s weekly radio address and said the fight against the Taliban was a 

‘fight for the rights and dignity of women.’ Also in December, the Congress passed the 

Afghan Women and Children Relief Act of 2001, authorizing educational and healthcare 

assistance for Afghan women and children.”). 
67 Id. at 23 (“In fact, the Bush administration’s focus on Afghan women’s rights can 

be seen as a continuation of U.S. policy in the 1990s. During Taliban rule in the late 1990s, 

the Clinton administration elevated women’s rights as a U.S. priority in Afghanistan. In 

1997, Secretary of State Madeleine Albright declared, “Advancing the status of Afghan 

women is not only a moral imperative; it is being actively integrated into the foreign policy 

of the United States.”).  
68 Madeline Fitzgerald & Brianna Navarre, A Timeline of Women’s Rights in 

Afghanistan, US NEWS, 4 (May 2, 2023) (“By the end of 2001, the Taliban were ousted 

from power, though military conflicts persisted over the subsequent two decades. During 

this time, rights were expanded—girls attended school, women had jobs and the 

government enshrined women’s rights in the constitution.”). 
69 Bennoune, supra note 50 at 34-35.  
70 Nowrojee, supra note 61.  
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group of leadership was “new and improved” and would continue 

the previous efforts to expand and protect women's rights.71 
First, the Taliban banned the education of girls over the 

age of 12.72 In a report to the United Nation Human Rights 

Council, Special Rapporteur Robert Bennett explained that this 

exclusion from education will have devastating effects, putting 

girls at a heightened risk of forced marriage and debt bondage.73 

In a film depicting the lives of women after the Taliban takeover, 

a Taliban official threatens a woman to “shut up, or I will kill you 

now.”74 She responds by yelling back, “You closed the universities 

and schools. You might as well kill me now[!]”75 
Additionally, the Taliban have issued over 100 degrees 

barring women from participation in public and political life, 

including restricting employment, freedom of movement, and 

dress. 76 These edicts have circumvented the carefully crafted 

laws enacted during the period of American involvement meant 

to establish a solid foundation of governance grounded in the rule 

of law.77 Women who have resisted the increasing restrictions 

have been forcibly disappeared, imprisoned and tortured for 

voicing their opposition to the draconian laws.78 Harrowing 

 
71 See Alex Crawford, Afghanistan: Taliban Fighters Claim They 'Have Changed' 

and Afghanistan Now 'Safest Country in the World', SKY NEWS (Sept. 13, 2021), 

https://news. sky.com/story/afghanistan-taliban-fighters -claim -they-have-changed and-

afghanistan-now-safest-country-in-the-world-12404378. 
72 Ayaz Gul, Afghan Girls Endure 1,000 Days Without School Under Taliban Rule, 

VOA NEWS (June 12, 2024) 
73 Press Release, U.N. Human Rights Council, Human Rights Council Hears That 

the Severity of Violations Against Women and Girls in Afghanistan Might Amount to 

Crimes against Humanity, U.N. Doc.  (June 18, 2024), https://www.ohchr.org/en/meeting-

summaries/2024/06/human-rights-council-hears-severity-violations-against-women-and-

girls.  
74 Emma Jones, ‘I Just Felt Desperate to Do ASomething’: Jennifer Lawrence and 

Malala on their Film About the Afghan Women Fighting Back, BBC NEWS (Nov. 19, 

2024); see also Bread and Roses (Sahra Mani dir., 2024).  
75 Id.  
76 For a comprehensive timeline of the decrees and edicts issued under Taliban rule 

since 2021, see U.S. INST. OF PEACE, Tracking the Taliban's (Mis)Treatment of Women, 

https://www.usip.org/tracking-talibans-mistreatment-women. 
77 U.S. DEP’T OF STATE, Afghanistan 2022 Human Rights Report Executive 

Summary, 2 (2022) (finding under the new Taliban rule “Widespread disregard for the rule 

of law and official impunity for those responsible for human rights abuses was common.”). 
78 Fereshta Abbasi, An Avenue to Justice for Afghan Women, HUMAN RIGHTS 

WATCH (May 13, 2024).  



2024] OUR SISTER’S KEEPER 205 
 

 

reports of violence against “violators” of the Taliban edicts 

include “[p]unishments . . . includ[ing] beatings, detention, 

torture, rape, and death. Women protesters have reported being 

beaten and tortured with electric shocks. The Taliban have 

reportedly raped girls and women in jail, including filming the 

gang rape of an Afghan woman activist jailed for protesting.”79 
In practice, the disempowering effects of these edicts are 

devastating. For example, the forced closure of beauty salons 

caused an estimated 60,000 women to lose their jobs and 

significant source of family income.80 In the humanitarian space, 

women have been banned from working in NGOs, as part of a de 

facto ban on a broad range of employment options, allowing 

women to only work in specific sectors such as health care, 

primary education, and nutrition.81  
The ban on employment also precludes women from work in 

higher levels of government and civil society, as judges and 

lawyers, another measure reinforcing a woman’s state-enforced 

dependence on men.82 This, along with reliance on a strict 

interpretation of Sharia law has severely curtailed Afghan 

women’s access to justice.83  
On the three-year anniversary of the Taliban takeover, 

Alison Davidian, the UN Women Country Representative in 

Afghanistan described this period as “three years’ worth of 

countless decrees, directives and statements targeting women 

and girls, stripping them of their fundamental rights and 

eviscerating their autonomy.”84 In a stunning UN survey, 98% of 

those interviewed “felt they had limited or zero influence over 

decisions made in their communities.”85 This has all the 

hallmarks of a long-term mental health crisis as taking away 

 
79 Dyab Mazurana & Sima Samar, How the Taliban’sNew ‘Vice and Virtue’ Law 

Erases Women by Bustifying Violence Against Them, THE CONVERSATION (Sept. 30, 

2024). 
80 AL JAZEERA, Beauty Salons in Afghanistan Are Closing – On Taliban Orders 

(July 26, 2023). 
81 AL JAZEERA, Taliban Ban on Women Has Forced UN Into ‘Appalling Choice’ 

(Apr. 11, 2023). 
82 UN NEWS, Systemic Gender Oppression in Afghanistan May Amount to Crimes 

Against Humanity (June 18, 2024). 
83 Mazurana & Samar, supra note 79.  
84 Dianne Penn, Afghanistan: Taliban Rule Has Erased Women from Public Life, 

Sparked Mental Health Crisis, UN NEWS, (Aug. 13, 2024). 
85 Id.  
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education restricts their rights to work and public life at its core 

generally affects a woman's agency, with negative consequences 

sure to follow.86  
Most concerning is the most recent introduction of the 

previously mentioned “virtue and vice laws” that make it a crime 

for a woman’s voice to be heard in public. According to the UN 

Office of Human Rights, the new laws, reinforce and expand 

existing discriminatory policies, such as mandatory dress codes, 

the requirement for women to have a male guardian (mahram), 

and the segregation of men and women in public spaces. . . The 

law also introduces new, even more, repressive measures. 

Women can be punished for singing or speaking outside their 

homes, while men and boys are subject to rigid rules on their 

appearance, the experts said.87 
The current harsh conditions in Afghanistan as set forth 

through Taliban edicts aim to effectuate the systematic 

separation of men and women that is the hallmark of gender 

apartheid.  

C. GLOBAL RESPONSE 

While the Taliban continue their systemic suppression of 

women and girls in Afghanistan, the world watches with a 

reaction akin to viewing a horror movie. Personally outraged, 

global leaders are quick to offer condemnation, warnings and 

expressions of concern.88 Yet even “calls for concerted action” go 

largely unheeded.89 Some countries have taken steps to 

 
86 Id.  
87 Press Release, Office of the High Comm’r for Hum. Rts., New Morality Law 

Affirms Taliban’s Regressive Agenda, Experts Call for Concerted Action (Aug. 30, 2024), 

https://www.ohchr.org/en/press-releases/2024/08/new-morality-law-affirms-talibans-

regressive-agenda-experts-call-concerted.  
88 See e.g., Ayaz Gul, UN Denounces Taliban Morality Law as 'Distressing Vision' 

for Afghanistan, VOICE OF AMERICA (Aug. 25, 2024); Ayaz Gul, US Voices Impatience 

with Taliban Over Morality Law Targeting Afghan Women, VOICE OF AMERICA (Sept. 4, 

2024); INTERNATIONAL FEDERATION FOR HUMAN RIGHTS, Afghanistan: Oral Statement at 

the United Nations Human Rights Council (Oct. 9, 2024).  
89 Id. (“The experts urged all international actors, and in particular UN Member 

States, to develop a robust, principled, and coordinated strategy on Afghanistan which 

places human rights, including women’s human rights and gender equality, at the center. 

They warned that engagement without such a strategy will only reinforce the Taliban's 

impunity and embolden further abuses. “The continued failure to end these violations 
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implement formal sanctions against Afghanistan.90 For example, 

the United States has frozen billions of dollars in Afghan assets 

and the UN has imposed travel restrictions that require senior 

Taliban officials to seek exemptions to enter other countries.91 

Rather than seeing the intended results of the Taliban reversing 

restrictions on women and girls, these sanctions have had little to 

no effect, other than the unintended effect of exacerbating the 

current humanitarian crisis.92 
A lack of action perpetuates the unraveling of effective 

human rights protection, a dangerous trend with lasting 

consequences.93 In Afghanistan, the Taliban continues to take 

significant steps to undermine cooperative action. For example, in 

August of 2024, the UN Special Rapporteur for Human Rights in 

Afghanistan (the most vocal supporter of women’s rights) was 

barred entry to the country, cutting off a major avenue for women 

to tell the world what they are experiencing.94 Without a 

significant revision of international responses to the current 

situation, the women of Afghanistan face the real danger that 

Taliban efforts to “erase” them from society are likely to succeed. 

The remainder of this paper will explore ways to effectively 

address this destructive cycle of impunity.  

 
wrongly suggests that the fundamental rights of Afghan women and girls are negotiable, 

particularly their rights to equality, security, and dignity. It also seriously undermines the 

prospects of a stable, inclusive, and prosperous Afghanistan.”) 
90 See GLOBAL SANCTIONS, Afghanistan 

https://globalsanctions.com/region/afghanistan/. 
91 James Politi, Joe Biden Orders Freeze on $7bn of Afghan Assets Within US, 

FINANCIAL TIMES (Feb. 11, 2022). 
92 See Daniel F. Runde et al., The Future of Assistance for Afghanistan: A Dilemma, 

CTR. FOR STRATEGIC AND INT’L STUD. (June 13, 2024) (“Unmoved by sanctions or 

international pressure, the Taliban’s flagrant disregard for human rights poses a tremendous 

operational and moral challenge for donors and humanitarian actors, who struggle between 

providing lifesaving assistance despite the Taliban’s edicts or withholding funds and 

services in protest despite the impact on civilians.”). 
93 See Edith Lederer, The World Is at a Dangerous Moment as Conflicts Spread, UN 

Rights Chief Says, AP NEWS (Oct. 17, 2024), (“The U.N. high commissioner for human 

rights spoke about this critical moment “for human life, for human rights and for the 

stability and prosperity” of countries to reporters Thursday and in a briefing to the General 

Assembly’s human rights committee on Wednesday. Türk said the reason the world is in 

such a crisis of conflicts and violations of international law is because the international 

structures that were painstakingly built after World War II and the Holocaust to protect 

human rights and prevent atrocities are starting to erode.”). 
94 REUTERS, Taliban Bars UN Human Rights Special Rapporteur from Afghanistan 

(Aug. 21, 2024).  
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IV. EXPLORING THE PRINCIPLE VERSUS PRAGMATIC PARADOX 

Before addressing the gross violations of women’s rights in 

Afghanistan outlined above, it is helpful to take a step back and 

examine the competing approaches to addressing human rights 

abuses.  

A. THE PRINCIPLED APPROACH 

The United States and its Western allies have often taken 

the principled approach when it comes to interacting with parties 

committing human rights abuses with the hope that they can 

pressure non-conforming states to adopt policies protecting 

human rights.95 The reasoning for this approach is obvious–larger 

states of influence can use foreign policy as a powerful tool in 

shaping foreign state behavior in a process of international 

socialization that includes accepted norms.96 Also at stake is 

global status and cache: one state’s continued dealings with 

another state known for human rights abuses can damage the 

first government’s reputation.97 
Additionally, so many activists, NGOs, and nonstate actors 

have painstakingly taken careful time to construct a framework 

where states view human rights through the lens of a human 

dignity for all.98 These groups urge influential state actors to 

“hold a firm, consistent line on human rights” by refusing to 

engage with the Taliban on moral grounds.99 
A final reason for the principled approach to human rights 

has a foundation in respecting national sovereignty.100 In 2024, 

acute transnational crises like the conflict between Russia and 

 
95 Jessica Anderson & Amanda Murdie, What Helps Protect Human Rights: Human 

Rights Theory and Evidence, OXFORD RSCH ENCYCLOPEDIA: POL. (May 24, 2017), 

https://oxfordre.com/politics. 
96 Id.  
97 Justin Esarey & Jacqueline H. R. DeMeritt, Political Context and the 

Consequences of Naming and Shaming for Human Rights Abuse, 43 INT’L INTERACTIONS, 

589, 592 (2017). 
98 Tine Destrooper, On Travel, Translation, and Transformation, in HUMAN RIGHTS 

TRANSFORMATION IN PRACTICE 1-2 (Tine Destrooper & Sally Engle Merry eds., 2018). 
99 Runde et al., supra note 92.  
100 RECLAIMING HUMAN RIGHTS IN A CHANGING WORLD ORDER 3 (Christopher 

Sabatini ed., 2023). 
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Ukraine, Israel and Gaza, and Israel and Hezbollah in 

neighboring Lebanon force attention away from human rights 

violations committed within the sovereign borders of a state.101 

Understandably, strategic foreign policy requires states to 

address these acute conflicts, and so the principled approach 

becomes an excuse not to meddle in the internal affairs of a state. 
102  

Thus, the principled approach is based on respect for well-

established values of human rights and national sovereignty. 

However, national sovereignty concerns have begun to overtake 

the need to protect human rights. A closer look at the current 

human rights regime has raised questions of its universality, and 

subsequently, respect for international institutions has 

decreased.103 In 2024, the UN High Commissioner for Human 

Rights alarmingly stated that disregard for and disrespect for 

international law is reaching a “deafening crescendo.”104 States in 

conflict lean into a “country first” attitude.105 This newfound 

isolationist rhetoric has changed the landscape in international 

cooperation, with the larger powers seeking more autonomy to 

shape the global order through conquest, proxy influence, and 

authoritarianism.106 

 
101 E.g., Abubakar Siddique, 'We Are Desperate': War in Ukraine Diverting World's 

Attention from Afghan Humanitarian Crisis, RADIO FREE EUROPE (Mar. 4, 2022); see also 

Jonathan Freedland, Sudan is the World’s Gravest Humanitarian Disaster – But Almost 

Nobody Cares, THE GUARDIAN (Oct. 11, 2024). 
102 E.g., Philippe Jacqué reporting the difficulties faced by EU countries in 

maintaining “its partnership with Tunisia [experiencing alarming democratic backsliding 

with the election of President Kais Saied, who has imprisoned and ‘eliminated’ political 

opponents] in order to ensure the country’s stability (including socio-economic stability), 

promote respect for human rights, continue effective cooperation on migration 

management and maintain its anchoring with Europe. [A]chieving this "will entail striking 

an increasingly difficult balance between the EU’s credibility in terms of values and its 

interest in staying constructively engaged with the Tunisian authorities." Philippe Jacqué, 

Europe is Considering What Approach to Take with Kais Saied's Tunisia, LE MONDE 

(Sept. 24, 2024). 
103 See William Hinchberger, Big Ideas Rise as Global Institutions Decline, WORLD 

ECON. FORUM (Sept. 10, 2024). 
104 LEDERER, supra note 93. 
105 Sally Engle Merry, Preface, in HUMAN RIGHTS TRANSFORMATION IN PRACTICE 

vii (2018). 
106 See Condoleeza Rice, The Perils of Isolationism: The World Still Needs 

America—And America Still Needs the World, 103 FOREIGN AFFAIRS 8-25 (2024). 
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B. THE PRAGMATIC APPROACH 

In contrast to the principled approach, there are those 

states that take a more pragmatic approach to foreign policy 

interactions with states that have no ‘official’ international 

status.107 These states recognize that human rights violations are 

happening, yet their own self-interest compels them to engage in 

a way to secure their own peace or economic benefit.108 For 

example, while no state has officially recognized the Taliban as 

the government of Afghanistan, many countries have engaged 

bilaterally or regionally in dealings with the Taliban in a 

“realpolitik acceptance” of Taliban rule.109  
Critics of the pragmatic approach note the danger of 

engaging with states that are consistent human rights 

violators.110 In doing so, these countries may be addressing an 

immediate need, but in doing so, they normalize the violating 

government authority, further undermining the carefully crafted 

rule of law outlined in international law.111  
Unfortunately, neither the principled nor the pragmatic 

approach to addressing human rights violations seems to have 

had any effect on policymaking, at least in the case of the Taliban 

in Afghanistan.112 Although the United States has expressed its 

commitment to the principled approach, the pressing economic 

needs of Afghans have forced the United States to offer 

significant aid, negating some of the effects of economic sanctions, 

 
107 R Joseph Huddleston, Continuous Recognition: A Latent variable Approach to 

Measuring International Sovereignty of Self-Determination Movements, 57 J. OF PEACE 

RSCH, 789, 790 (2020). 
108 Marc Bossuyt, International Human Rights Systems: Strengths and Weaknesses, 

in HUMAN RIGHTS IN THE TWENTY FIRST CENTURY 50-51 (Kathleen Mahoney & Paul 

Mahoney eds., 1993). 
109 Ahmadi et al., supra note 2. These countries include China, Russia, Turkey, Iran, 

Pakistan, multiple Arabian Gulf countries and a few others. 
110 OFF. OF THE HIGH COMM. FOR HUM. RTS., Afghanistan: “All Tools” Approach 

Needed to End Systematic Gender Oppression, Says UN expert (June 18, 2024), 

https://www.ohchr.org/en/press-releases/2024/06/afghanistan-all-tools-approach-needed-

end-systematic-gender-oppression-says (According to the UN Special Rapporteur on the 

situation of human rights in Afghanistan Richard Bennett, “Concrete, measurable, and 

verified improvements on human rights should take place before any normalization or 

legitimation of the de facto authorities in Afghanistan.”). 
111 Ahmadi et al., supra note 2. 
112 Id. 
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including freezing the assets of Taliban leaders, mentioned 

above.113  
The United States government acknowledges its lack of 

clear objectives, as it has not articulated a strategy for the aid.114 

Other reasons for the aid include ensuring stable and “friendly” 

relations in the country and other diplomatic aims. In total, the 

United States has spent over $21 billion dollars in Afghanistan 

since its withdrawal in 2021, including nearly $3 billion in 

humanitarian and development aid.115 Of this sum, there are no 

guarantees that the money earmarked for aid has not landed in 

the hands of the Taliban.116 The United States Treasury has 

enacted several protections against this, including a registry of 

institutions available to receive humanitarian aid; however, this 

is a weak mechanism to prevent a misappropriation of funds, 

especially when Taliban members run target institutions.117  
Thus the United States, as the largest donor to 

Afghanistan, finds itself in a curious position: balancing the need 

to continue economic aid in a country plagued with drought, 

famine, and a desperate economy with the principled approach of 

eschewing engagement with a known human rights violator.118 So 

far, the international community has no answers to this 

multidimensional dilemma, and absent a coordinated strategy of 

 
113 Afghanistan, one of the most aid-dependent countries in the world, rapidly slid 

into a desperate humanitarian crisis after losing most international development funding 

and humanitarian assistance after the Taliban seized power in August 2021. A marked 

decrease in trade and an enduring drought magnified the losses. According to the Human 

Development Index, Afghanistan is one of the poorest and least developed nations in the 

world, ranked 182 out of 193 countries and territories. Runde et al., supra note 92. 
114 See Walter Pinkus, The U.S. is Still Sending Money for Afghanistan. What’s the 

Strategy?, THE CIPHER BRIEF (Nov.21, 2023) (reporting on testimony of John F. Sopko, 

Special Inspector General for Afghanistan Reconstruction (SIGAR), before the US House 

Committee on Foreign Affairs). Sopko also addressed the principal v. pragmatic paradox 

when he told the committee, “SIGAR’s work to date shows there are no good choices for 

policy makers when providing humanitarian assistance in an environment like 

Afghanistan—only trade-offs. Policymakers and donors need to be comfortable with the 

idea that accomplishing one objective will likely come at the expense of another.” 
115 Jacques Follorou, US Aid is Still Vital to Afghanistan, LE MONDE (Aug. 28, 2024).  
116 Id.  
117 Charlie Savage, U.S. Eases Sanctions to Allow Routine Transactions with Afghan 

Government, N.Y. TIMES (Feb. 26, 2022) (“The move allows financial dealings with civil 

servants at government institutions, even if those ministries are now overseen by Taliban 

members.”). 
118 Jackie Northam, Afghanistan is Struggling Without Aid, But Unfreezing Funds to 

the Country is Tricky, NPR (Dec. 6, 2021).  
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international engagement, the people of Afghanistan continue to 

suffer.119 

C. TACIT VERSUS OVERT RECOGNITION: ENGAGING WITH THE 

TALIBAN 

The awful oppression of women in Afghanistan demands a 

coordinated effort to engage the Taliban and exert careful 

pressure that results in meaningful concessions granting women 

more freedom. The financial aid described above is but one of 

many ways to engage with the Taliban. Another is formal 

recognition as a state in the international community. Publicly, 

the Taliban have expressed a desire for international recognition 

as the official government of Afghanistan, due to economic and 

humanitarian needs.120 However, even with Western powers 

taking a principled approach and putting pressure on them, the 

Taliban, as the de facto governing body have achieved a great 

degree of engagement on the international stage amidst concerted 

efforts to diminish the freedoms of women and girls.121 
An example of this type of engagement is the Doha III talks 

in June of 2024, where, for the first time since the withdrawal of 

American forces, the Taliban attended formal talks with 

international representatives.122 The meeting garnered harsh 

criticism from human rights activists because Afghan women and 

other civil society representatives were excluded from the 

negotiations.123 Sponsored by the UN, over 30 countries met to 

talk about integrating Afghanistan into the international 

community.124 Not only were women’s voices excluded from the 

 
119 Id.; see also Runde et al., supra note 92.  
120 Kate Bateman et al., Taliban Seek Recognition, But Offer Few Concessions to 

International Concerns, U.S. INST. OF PEACE (Sept. 28, 2021), 

https://www.usip.org/publications/2021/09/taliban-seek-recognition-offer-few-concessions-

international-concerns. 
121 Sarah Zaman, Taliban Call on West to Build Deeper Ties, Ignore Curbs on 

Women, VOICE OF AMERICA (June 20, 2024), https://www.voanews.com/a/taliban-call-on-

west-to-build-deeper-ties-ignore-curbs-on-women/7678823.html. 
122 Id.  
123 SPECIAL INSPECTOR GENERAL FOR AFGHANISTAN RECONSTRUCTION (SIGAR), 

Quarterly Report to Congress, https://www.sigar.mil/pdf/quarterlyreports/2024-07-

30qr.pdf (last visited Oct. 24, 2024).  
124 Osama Bin Javaid, What to Expect as Taliban Joins Third UN-Held Talks on 

Afghanistan in Qatar, AL JAZEERA (July 1, 2024).  
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talks, but the meetings also excluded any discussion of issues 

relating to the rights and well-being of women.125 Again justifying 

their policies of oppression as an “internal matter,” Taliban 

leaders summarily rejected the opportunity to discuss a possible 

way forward that included women’s participation.126 
While the refusal of Taliban leaders to discuss women’s 

rights is distressing for human rights activists, concerns about 

legitimizing the Taliban government through the Doha talks are 

also significant and serious.127 In this case, the principled 

approach is overtaken by the pragmatic approach of taking the 

Taliban as they are.  
In essence, regarding the Taliban’s systematic oppression 

of women and girls, the international community is in dire need 

of an innovative approach to engagement that promotes the 

protection of human rights and development. Addressing the 

contemporary realities of diplomatic engagement requires looking 

past hard lines and building a path forward toward cooperation in 

ensuring women’s rights.  

V. A NEW APPROACH: PROMOTING STATE BUY-IN TO UNIVERSAL 

RIGHTS AND COORDINATED INTERNATIONAL ENGAGEMENT 

WITH AFGHANISTAN 

The above examples of global response to the Taliban 

takeover of Afghanistan illustrate that it is challenging to deploy 

either an entirely principled or solely pragmatic approach. State 

actors balance their current circumstances and needs against 

international commitments and obligations, including human 

rights. In an age of complexity, the effectiveness of any approach 

will depend upon state buy-in to international human rights 

norms and carefully coordinated international cooperation. 

A. INCREASING STATE BUY-IN TO HUMAN RIGHTS WITH A 

REJECTION OF CULTURAL RELATIVISM  

In this case, where the suppression of women has arguably 

amounted to gender apartheid, the international community must 

 
125 Ayaz Gul, Taliban Stand Firm Against Negotiating Women’s Rights at Doha, 

VOICE OF AMERICA (June 29, 2024). 
126 Id.  
127 OHCHR, supra note 110. 
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dispense with harmful ideologies that are barriers to universal 

human rights.128 Certainly, states are entitled to a large degree of 

pluralism in foreign affairs, but in an acute crisis like the 

devastating reversal of women's rights in Afghanistan, a 

coordinated effort is not just beneficial, but necessary. This effort 

also requires a consensus on which human rights deserve 

protection, a problem frequently co-opted by arguments favoring 

cultural relativism.  
Cultural relativism can insulate states from outside 

interference and justify rights violations.129 In the case of 

Afghanistan, outsiders may view the implementation of Shari’a 

law by the Taliban as integrating a religious tradition into the 

state’s governance. However, the Taliban itself has been careful 

to classify women’s issues as an “internal affair” rather than a 

manifestation of their religious practice.130 This distinction is 

important, and one possible reason they have done this is that the 

Taliban recognize there will be differences in interpretation of 

 
128 See Robert D. Sloane, Outrelativizing Relativism: A Liberal Defense of the 

Universality of International Human Rights, 34 VANDERBILT L. REV. 527, 528 (2021), 

https://scholarship.law.vanderbilt.edu/vjtl/vol34/iss3/2 (“[A] state elite cannot, for 

example, appeal to the liberal values of autonomy to challenge human rights law as 

"imperialistic"—for failing to extend adequate tolerance to cultural pluralism—but then 

conveniently reject these very same values when individuals within their polity invoke 

them in the form of human rights claims. . . . It cannot . . . then demand respect for 

"cultural autonomy" as a rhetorical device to deflect criticism of its human rights 

practices.”). 
129 The theoretical danger that cultural relativism “and its more polite cousin—

cultural sensitivity” have been used to “justify gender apartheid and sex discrimination” 

has become the desperate reality for women in Afghanistan. Bennoune, supra note 50 at 

74. According to some experts, “no social group has suffered greater violation of its human 

rights . . . than women” in the name of culture. Id. at 75. The drafters of CEDAW 

attempted to address the culture clash by expressly requiring the modification of “cultural 

patterns of conduct” or “customs” that impede the advancement of women. Raday, supra 

note 31 at 518. 
130 It is important to note that the Taliban have been careful to justify their actions as 

“in the national interest” and to protect the “honor” of women. This could be a calculated 

strategy to sidestep attacks that the edicts are in line with the practice of Islam, a fact 

greatly debated by those in and out of the religion. In fact, one Taliban official directly 

stated, “I must say that Islam has given women the right to education, Islam has given 

women the right to work, Islam has given women the right to entrepreneurship,” AL 

JAZEERA STAFF, Taliban Official Says Islam Grants Women Right to Education, Work 

(Sept. 12, 2024). 
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their religion, and so have resorted to a national interest 

argument to justify their restrictive policies.  
In Afghanistan, the current policies “erasing” women from 

society are carried out under the banner of cultural relativism. 

However, the violated rights transcend religion or cultural 

considerations into universal rights. Critics of the universal 

nature of human rights point to problems equating rights with 

legal norms, as this ignores additional levels of values found in 

political and moral spheres. However, peremptory norms, also 

known as jus cogens, are a set of fundamental principles of 

international law accepted by the international community as 

norms from which no derogation is permitted. These norms 

include several examples where human rights are readily 

transformed into widely accepted legal prohibitions, barring acts 

such as torture, wars of aggression, war crimes, crimes against 

humanity, genocide, piracy, and the slave trade. Counting 

women’s rights as universal has the potential to bolster the long-

accepted arguments against cultural relativism as justifying the 

complete obliteration of women’s rights in Afghanistan. 

Further evidence of this is the refusal to recognize the 

Taliban as an official government based on their violations–this 

principled approach also reinforces the deadlock between the 

parties. This deadlock must be addressed through additional 

efforts of coordinated cooperation, such as economic sanctions, 

diplomatic negotiations, and international pressure. These efforts 

can help to break the impasse and pave the way for a more 

inclusive and rights-respecting government in Afghanistan. 

B. INTERNATIONAL COOPERATION AS A KEY TO SUCCESSFUL 

ENGAGEMENT AND POTENTIAL PROGRESS 

Part IV of this paper gave examples outlining how many 

states have already engaged with the Taliban, acting as the de 

facto, yet unrecognized government of Afghanistan. Despite many 

warnings that engagement of this kind should be prohibited 

because it will have a normalizing effect on international and 

diplomatic relations, the Doha III conference in June 2024 did 
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just that.131 Therefore, the Taliban’s determination to continue to 

enact regressive policies for women is evidence that a lack of 

formal international recognition has little weight. Formal 

recognition is important in international relations, and a decision 

to deviate from the principled stance should not be made 

lightly.132 Here, the international community and Afghanistan 

have reached a deadlock in negotiations, where women's rights 

are violated at will because of a lack of cooperation and vision for 

future progress. The failure to recognize the violating state 

reinforces a cycle of impunity.133 With official recognition, 

additional tools become available to advance human rights 

compliance.134 Additional responsibilities to international treaties 

and foreign governments attach to official recognition, so a 

greater variety of options accompany foreign engagement.135  
If principled governments want to advance their 

democratic goals of protecting human rights, they must offer 

pragmatic forms of recognition to progress beyond the impasse 

they have created by drawing hard lines. Hard lines are 

acceptable when the stakes are low and human suffering is not 

part of the equation. However, in Afghanistan, the human costs of 

not recognizing the Taliban significantly outweigh the benefits of 

a claim to moral superiority. The danger is also that recognition 

opens the door to normalizing human rights violations. 

Nevertheless, the contemporary need to address human rights 

 
131 OHCHR, supra note 110 (“Concrete, measurable, and verified improvements on 

human rights should take place before any normalization or legitimation of the de facto 

authorities in Afghanistan.”). 
132 PAVLE KILIBARDA, RECOGNITION OF STATES IN INTERNATIONAL LAW, 10 (2024) 

(“A legal act could be undertaken for political, moral, or symbolic purposes.”). 
133 Id. at 62 (“Non-recognition is typically accompanied by some form of protest: not 

only does the State refuse to accept the new situation but it considers it to be unlawful.”). 
134 These include a state's obligation to adhere to formal treaty obligations and the 

ability to seek remedies at the international level by bringing cases to the ICJ and 

individuals to the ICC. 
135 See HERSCH LAUTERPACHT, RECOGNITION IN INTERNATIONAL LAW 63 (2013) 

(“Once we have assimilated the idea that recognition is not primarily a manifestation of 

national policy but the fulfillment of an international duty, we shall have removed the 

principal objection to the acceptance of the view that recognition marks the rise of the 

international rights and duties of the State. . . The method, which is more consonant with 

practice and principle, is to admit the constitutive character of recognition and to bring it—

the primary and perhaps the most fundamental aspect of international relations—under the 

sway of legal right and obligation.”). 
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violations necessitates an “all tools approach,” and recognition 

itself is a powerful tool that can promote friendly interactions to 

ease human rights abuses.136 So what does this type of 

recognition look like in practice, and how does it relate to 

international cooperation? 

C. CULTIVATING CONCESSIONS THAT EASE ECONOMIC CRISES 

AND AID IN HUMANITARIAN RELIEF 

Focusing on engagement is critical to successfully 

addressing human rights abuses. By opening a dialogue where 

there is real give and take (i.e., formal recognition, policy 

changes, aid packages, measurable and verified human rights 

improvements), concerned states can educate with empirical 

evidence of the exponential value added by protecting women’s 

rights. For example, in Afghanistan, where economic instability 

hinders development and self-sufficiency, negotiators can 

highlight how women’s full participation in education and the 

workforce can address the country’s multifaceted economic crisis. 
137 

Already steeped in an economic crisis, the Taliban’s 

oppressive regime drastically inhibits potential economic 

development by taking 50 percent of the population out of the 

workforce. After one year of Taliban rule, some experts estimated 

that the economy in Afghanistan contracted between 30% and 

35%.138 When women were banned from working in nonprofits, 

 
136 Id.  
137 In addition, current concerns about security can be addressed by integrating them 

into high-level decision-making, as studies have shown that women’s meaningful 

participation in peacemaking increases the effectiveness and durability of peace 

agreements. See Jana Krause et al., Women’s Participation in Peace Negotiations and the 

Durability of Peace, 44 INT’L INTERACTIONS 985-1016 (2018) (empirically testing the 

proposition that women’s participation in peace negotiations contributes to the quality and 

durability of peace after civil war and finding “agreements signed by women show a 

significantly higher number of peace agreement provisions aimed at political reform, and 

higher implementation rates for provisions.”). Further, whereas Afghanistan has suffered a 

series of natural disasters, including drought, famine, and floods, employing women in the 

distribution of humanitarian aid increases the effectiveness and timeliness of aid. See M.Y. 

Essar et al., Cycles of Disasters in Afghanistan: The Urgent Call for Global Solidarity, 

PLOS GLOB. PUB. HEALTH 4 (2024). 
138 NORWEGIAN REFUGEE COUNCIL (NRC), A Ban on Female Aid Workers Will Cost 

Lives, Warn Leading Aid Groups (Dec. 29, 2022), 
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over 6,000 women lost their jobs and their livelihood.139 The loss 

of female aid workers critically damaged the distribution of life-

saving funds to the 97% of the population who were at risk for 

falling below the poverty line, with “[o]ver 1.1 million children 

aged under five are acutely malnourished.”140 
The Taliban have taken some steps to bolster the economy, 

such as lowering taxes in certain areas. Still, experts note the 

need for a broader and multi-faceted monetary and fiscal 

policy.141 Additionally, these same experts warn, “Depriving a 

nation’s young men and women of modern education and 

subjecting them to prolonged extreme poverty can have 

existential repercussions for the nation.”142 Currently, the heavy 

restrictions on women working outside the home have left an 

estimated 47% of the Afghan population unemployed or 

underemployed.143 
Economic sanctions are historically viewed as one of the 

most powerful tools to pressure governments, and as noted above, 

are currently being used to exert pressure on the Taliban to 

reverse their systemic oppression of women. However, recent 

research has shown that economic sanctions can harm the target 

population, leading to more repressive actions to protect political 

power and maintain public order.144 
 

https://www.nrc.no/news/2022/december/a-ban-on-female-aid-workers-in-afghanistan-

will-cost-lives-warn-leading-aid-groups. 
139 UN WOMEN, Out of Jobs, Into Poverty – The Impact of the Ban on Women 

Working in Afghan NGOs (Jan. 13, 2023) 6 n.38 (noting Save the Children employs 2,490 

female staff and the International Red Cross employs 3,000 women. Both Save the 

Children and the IRC suspended operations in Afghanistan in Dec. 2022), 

https://www.unwomen.org/sites/default/files/2023-01/Gender-alert-3-Out-of-jobs-into-

poverty-Afghanistan-en.pdf. 
140 NRC, supra note 138. 
141 Gul Maqsood Sabit, Evaluating the Taliban’s Economic Policies, THE DIPLOMAT 

(Sept. 13, 2024), https://thediplomat.com/2024/09/evaluating-the-talibans-economic-

policies/. 
142 Gul Maqsood Sabit, Can Afghanistan’s Economy Survive Without Aid?, THE 

DIPLOMAT (Sept. 14, 2024), https://thediplomat.com/2024/09/can-afghanistans-economy-

survive-without-aid/. 
143 Id.  
144 See Dursun Peksen, Economic Sanctions and Political Stability and Violence in 

Target Countries, in RESEARCH HANDBOOK ON ECONOMIC SANCTIONS 187-201 (Peter 

A.G. van Bergeijk, ed., 2021) (“There is substantial evidence in the literature that foreign 

economic pressure induces targeted governments to commit more repression to eliminate 

any potential threats to their regimes and to restore political order and stability. Existing 
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Additionally, when these sanctions are viewed as 

contributing to a marked economic decline in a nation with an 

already vulnerable population, the resulting blame for the 

sanctions’ negative impact has the potential to outweigh the net 

‘positive’ effect.145 
In contrast to economic sanctions, economic development 

has long been used as a tool for expanding human rights 

protections.146 When an economy grows, it can provide resources 

to fund social programs and services that support fundamental 

human rights like healthcare, education, and sanitation.147  
In the case of Afghanistan, the current leaders complain 

that existing economic sanctions are hindering the economic 

progress they are striving for.148 One official asked 

 
research shows that sanctions are likely to trigger more anti-government protests and 

violence. Studies also find evidence that sanctions are likely to threaten the survival of 

democratically elected leaders while having no discernible effect on the stability of 

autocracies, except personalist dictatorships.”). Conversely, some studies point to the 

effectiveness of sanctions on protecting human rights. See Jerg Gutmann, et al., Precision-

Guided or Blunt? The Effects of US Economic Sanctions on Human Rights, 185 PUB. 

CHOICE 161-182 (2020) (asserting “With respect to women’s rights, our findings even 

indicate a positive effect of sanctions that is associated with improvements in women’s 

economic rights” was reached before the return of the Taliban in 2021). 
145 See Charlie Savage, U.S. Eases Sanctions to Allow Routine Transactions With 

Afghan Government, N.Y. TIMES (Feb. 22, 2022) (“In a statement, Wally Adeyemo, the 

deputy Treasury secretary, portrayed the move [the adjustment of sanctions] as part of a 

larger effort by the United States to not just support the flow of humanitarian aid to 

Afghanistan, but also to facilitate commercial and financial activity there that could allow 

the economy to function—without directly benefiting Islamist extremists. “In light of this 

dire crisis, it is essential that we address concerns that sanctions inhibit commercial and 

financial activity while we continue to deny financial resources to the Taliban, the Haqqani 

network and other malign actors,” he said. The measure appeared aimed at making it 

harder to blame the United States government’s sanctions for the unfolding economic 

disaster in Afghanistan. The economic situation is creating a humanitarian crisis, including 

widespread starvation, that is spurring a huge wave of migrants to leave the country.”) 

(emphasis added). 
146 Kristoffer Marslev & Hans-Otto Sano, The Economy of Human Rights, THE 

DANISH INST. FOR HUM. RTS. 24 (2016) (“If development is defined as the process of 

enlarging people’s choices and opportunities, then human rights and development are 

narrowly linked concepts, where the realization of human rights is intrinsically linked to 

development. Many stakeholders in development and in human rights would agree to such 

a human rights-based interpretation of the raison d'être of development objectives.”). 
147 OHCHR, Development and Human Rights (Oct. 26, 2024), 

https://www.ohchr.org/en/development. 
148 Zahman, supra note 121 (“Mujahid urged unfreezing Afghan funds and lifting 

banking sanctions that have cut off the country from the international financial system, 
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representatives of the World Bank and the International 

Monetary Fund, “Afghans are questioning why the easing of 

sanctions on financial and trade sectors remains slow-paced? Why 

are the government and the private sector consistently 

confronting various challenges?”149 The answer is the refusal to 

reverse course on the regression of women’s rights. The assets 

that are most needed for economic growth are not frozen in a 

Swiss bank account, and they have been relegated out of the 

workforce and into their homes by Taliban edicts and 

restrictions.150 If not confined to their homes, the “very people 

needed to govern their country” have primarily been driven out of 

the country for fear of their own safety.151 This brain drain has 

left women who desire higher education or employment other 

than “traditional” feminine occupations of handicraft and 

embroidery with little to no options to be gainfully employed and 

support their families.152  
The economic power of women must headline international 

negotiations with the Taliban, and their economic participation 

offered as an instrument to stabilize the struggling Afghan 

economy. Vedant Patel, Principal Deputy Spokesperson for the 

Department of State, has said that Human rights are at the 

forefront of our engagement with the Taliban, which primarily 

includes the rights of women and girls who continue to be 

oppressed by the Taliban. We continue to work with our allies 

and partners to press the Taliban to reverse their discriminatory 

edicts and make sure that any step – we make sure that any 

significant steps toward normalization of relations are contingent 

 
saying such actions were hindering the economic progress his government was aiming 

for.”). 
149 Id.  
150 UN WOMEN, Women in Afghanistan Have Not Stopped Striving for their Rights, 

and Neither Should We (Aug. 12, 2024), https://www.unwomen.org/en/news-

stories/feature-story/2024/08/women-in-afghanistan-have-not-stopped-striving-for-their-

rights.  
151 Kelly Kimball, Afghanistan Braces for a Brain Drain, FOREIGN POL’Y (Aug. 24, 

2021), https://foreignpolicy.com/2021/08/24/afghanistan-brain-drain-taliban-biden-kabul-

troop-withdrawal/. 
152 UN WOMEN, supra note 150. Noting that efforts have been made to continue the 

secondary education of girls through such programs as Radio Femme and Radio Begum. 

“An estimated 60,000-70,000 Afghans tune in to Radio Femme broadcasts and access their 

content on social media, in Pashto and Dari . . .”). 
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upon profound improvements in their treatment of women and 

girls, including but not limited to allowing women and girls back 

in school and lifting the restrictions on women’s employment.153 
However, in reality, the Taliban are pressed for cash, and 

the United States has contributed significant sums to a UN 

program sending actual U.S. dollars to private banks in 

Afghanistan while publicly condemning the Taliban policies 

against women.154 Understandably, the United States’ action has 

engaged in this way, arguing “that the welfare of the population 

cannot be held hostage to an unlikely moderation in Taliban 

policies.”155 Although this transfer of cash assistance has been 

carried out carefully through UN channels, it ultimately 

undermines the effectiveness of other economic sanctions.156 

D. THE PRICE OF RECOGNITION: REINTEGRATING WOMEN INTO 

AFGHAN SOCIETY 

As this paper argues, pragmatic action and publicly held 

principles of respecting human rights must be taken. In this case, 

financial assistance to Afghanistan must be accompanied by 

principled conditions of the aid, while balancing the acute needs 

of the Afghan population. This includes the previously mentioned 

shipments of cash from the UN. While under the banner of 

“humanitarian assistance,” the United States admits that the 

Taliban benefits from the UN cash shipments.157 Engaging 

principally and pragmatically requires a closer look at current 

practices and possible creative solutions. As such, the United 

States should reevaluate the feasibility of providing donations-in-

kind (food, clothing, medication, and medical supplies) rather 

than large cash shipments. At a minimum, the continued 

 
153 U.S. DEP’T OF STATE, Press Briefing, (Oct. 22, 2024), 

https://www.state.gov/?post_type=state_briefing&%3Bp=92333. 
154 SPECIAL INSPECTOR GENERAL FOR AFGHANISTAN RECONSTRUCTION (SIGAR), 24-

12 Evaluation Report: Cash Shipments to Afghanistan: The UN Has Purchased and 

Transported More than $2.9 Billion to Afghanistan to Implement Humanitarian Assistance, 

RELIEF WEB (Jan. 2024) [hereinafter SIGAR 24-12 Report]. 
155 Runde et al., supra note 92.  
156 The cash is needed “because of Afghan banks’ inability to participate in 

international wire transfers and Afghanistan’s lack of domestic currency circulating 

throughout its economy.” Id.  
157 SIGAR 24-12 Report, supra note 154.  
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shipments of cash should require the reinstatement of female 

NGO employees and the work of disbursing aid.158 
If the Taliban respond favorably to the above conditions, 

allowing local Afghan women back into NGO work and NGOs 

back into the country, that good-faith effort may incline the 

United States and others to consider a “formal recognition” of the 

government. Currently, recognition depends on the Taliban lifting 

the restrictions on women’s education and employment. As stated 

above, recognition will accompany increased international human 

rights obligations for the Taliban and an expansion of legal 

remedies for the international community. International 

meetings should include women and address their concerns. In 

this, it will be critical for Afghanistan to protect the rights of 

freedom of religion and belief, and in some cases, make 

arrangements to creatively have men and women participate, who 

otherwise would not feel comfortable.159 This will allow protection 

for those wishing to practice Islam according to their own belief 

and conscience, and not according to the arbitrary edicts of the 

Taliban.160  
Additionally, formal recognition can allow the international 

community to explore ways to measure and verify human rights 

in Afghanistan. Currently, there is limited access to what exactly 

is going on because Afghanistan has denied travel visas to those 

interested in observing the human rights conditions there.161 

Formal recognition must be contingent on allowing a safe and 

secure embassy in Afghanistan. Reporting requirements on the 

status of women and girls, not to mention other human rights 

 
158 See supra note 137.  
159 In the age of Google Translate and Zoom, there are certainly options available to 

open the door for women’s viewpoints and meaningful participation, through a third party 

or otherwise. The seat at the table can be “figurative,” but it must not be for appearances 

only. See Stacy H. Runia, Prioritizing Peace: Elevating Women Influencers in Global 

Governance, 37 PACE INT’L L. REV. 121 (2025), https://doi.org/10.58948/2331-3536.1444.  
160 It is not this author's purpose to restrict any person from the exercise of their 

religious beliefs, including worshiping according to the dictates of Islam. The Taliban 

themselves speak of “honor” and “internal matters” when referencing their edicts, and so I 

do not believe an attack on their public policies excluding women are a transferable attack 

on Islamic practice. Their actions are treated here as public policy and not an expression of 

their religion because they have not held them out as such. See supra note 130. 
161 See supra note 94 (Afghanistan refusing to grant travel visa to UN Special 

Rapporteur Robert Bennett). 
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abuses, can be put in place. A formally recognized nation would 

expect nothing less. Under the international human rights 

regime, many states receive letters of recommendation from 

international bodies and, in return, respond to those 

recommendations with an accounting of their “undertaking 

reasonable and necessary steps” to fulfill their international legal 

obligations.162 
Regarding offering recognition in exchange for certain 

human rights guarantees, some scholars argue that using 

recognition as a “means of exacting promises and concessions” is 

an abuse of the true purpose of recognition.163 However, the 

prominent acceptance by these same scholars of using 

nonrecognition as a political tool to influence states to change 

their behavior undermines the strength of this argument.164 If 

nonrecognition can be applied to exert political pressure, its 

opposite, recognition, must also be available to extract particular 

desired behavior as international law dictates. 
Others regard the situation of the women in Afghanistan 

as an impossible predicament, with no good solutions. This 

attitude is just as dangerous as the Taliban rhetoric used to 

justify the erosion of women’s rights, and the human cost of 

inaction is too great. We cannot give up hope for the girls of 

Afghanistan. Septima Clark, a little known American Civil Rights 

activist who taught the famed Rosa Parks said later in life, one 

cannot give up hope for change because “[Y]ou never know when a 

person’s going to leap forward or change around completely—I’ve 

seen growth like most people don’t think possible. I can even work 

 
162 UNITED NATIONS, Follow-Up to Concluding Observations, 

https://www.ohchr.org/en/treaty-bodies/follow-concluding-observations (last visited Nov. 

26, 2024). 
163 LAUTERPACHT, supra note 135 at 112-113 (“A dictatorial regime will have little 

hesitation in acknowledging a doubtful obligation at the valuable price of recognition.”). 

Lauterpacht argues the true purpose of recognition is to fulfil a legal duty as determined by 

international law. 
164 Id. at 37 (“Undoubtedly, considerations of national advantage cannot always be 

divorced from the exercise of the function of recognition which, even when performed in a 

spirit of detachment and of impartial fulfilment of international duty, may still have far-

reaching political repercussions.”). 
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with my enemies because I know from experience they might have 

a change of heart any minute.”165 
Working with perceived “enemies” is essential to real 

movement on the issue of women's rights in Afghanistan. While 

the oppressive regime of the Taliban now presents a united front, 

there is a chance that some in the ranks see the possibility of 

another path, one that includes protecting the rights of girls. In a 

rare interview with The New York Times, high-ranking Taliban 

member Anas Haqqani remarked that the current situation “does 

not mean that girls are forever denied from going to schools and 

receiving an education.”166 Haqqani expressed his opinion that 

“the Taliban’s leadership was ‘monopolizing power’ and ‘hurting 

the reputation’ of the government.”167 If there are indeed 

pragmatists in the Taliban regime, they have the potential, with 

careful persuasion, to reverse the devastating course for women 

and girls. 

VI. CONCLUSION 
There must be some concessions from the Taliban to 

reverse their oppressive chokehold on women's freedoms, even if 

incrementally. Under the current status quo, the world has been 

forced to engage with the Taliban as the de facto government of 

Afghanistan. It has come dangerously close to de facto 

recognition, without the necessary concessions from the Taliban. 

Until there is some movement, there should be no more Doha 

meetings, and no more cash assistance circumventing economic 

sanctions disguised as foreign aid. States should recognize the 

Taliban as a legitimate international actor and then hold them 

accountable for their egregious human rights violations. This 

includes employing the full force of the UN Security Council, the 

ICJ, and the ICC.  

 
165 SEPTIMA POINSETTE CLARK, READY FROM WITHIN: SEPTIMA CLARK AND THE 

CIVIL RIGHTS MOVEMENT (Navarro, CA: Wild Tree Press, 1986) 103. See also Sharon 

McMahon, THE SMALL AND THE MIGHTY (2024) 244-245. 
166 Christina Goldbaum, Is Afghanistan’s Most-Wanted Militant Now Its Best Hope 

for Change?, N.Y. TIMES (Oct. 24, 2024) (“Such statements seem to reflect his belief that 

even an authoritarian government needs public support to last. ‘Unity is important for 

Afghanistan currently,’ Mr. Haqqani told me, ‘So we can have a peaceful country.’”). 
167 Id.  
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Only this “all tools approach” can offer a glimmer of hope to 

the increasingly invisible women and girls of Afghanistan. The 

costs of losing an entire generation of women, erased by their 

government, are too high. However, undertaking a pragmatic 

approach conditioned on principles of human rights can create a 

catalyst for change for our sisters in Afghanistan, allowing states 

to take meaningful steps toward official recognition of the 

Taliban. Through the increased empowerment of women and 

girls, the Taliban can reverse course and begin to reap the 

benefits of their greatest assets–their people.  

 

* * * 
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