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TINKERING WITH HIGH SCHOOL PRESS:
KUHLMEIER v. HAZELWOOD SCHOOL
DISTRICT

INTRODUCTION

Historically, public high schools have been called “the symbol of
our democracy and the most pervasive means for promoting our com-
mon destiny.”? In the celebrated case of Tinker v. Des Moines In-
dependent Community School District,? the United States Supreme
Court stated that the classroom is the “‘marketplace of ideas.’ "3
High school students are entitled to express their views unless those
views interfere with the operation and discipline of the schools.*
Thus, courts and legislatures have a responsibility to protect and pre-
serve students’ freedom of expression in public high schools.®

The Eighth Circuit decision in Kuhlmeier v. Hazelwood School
District® may have a significant effect on future litigation in the area
of first amendment rights for high school students. The high school
students in Kuhlmeier claimed that their first amendment rights
were violated when school officials deleted controversial articles
from Spectrum, the high school newspaper.” The students filed an
action in the United States District Court for the Eastern District of
Missouri requiring declaratory and injunctive relief and damages.®
The district court held that the school officials action did not violate
the students first amendment rights and the students appealed to the
Eighth Circuit.® Reversing the district court’s decision, the Eighth
Circuit held that the students’ first amendment rights were vio-
lated.1® Specifically, the court found that Spectrum was a public fo-

Illinois ex rel. McCollum v. Board of Education, 333 U.S. 203, 231 (1948).
393 U.S. 503 (1969).
Id. at 512 (citing Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967)).
Id. at 513 (citing Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966)).
See Keyishian, 385 U.S. at 603. In Keyishian, the Court stated: ¢ ‘The vigilant
protection of constitutional freedoms is nowhere more vital than in the community of
American schools.”” Id. (citing Shelton v. Tucker, 364 U.S. 479, 487 (1960)).
6. 1795 F.2d 1368 (8th Cir. 1986).
7. Id. at 1370.
8. Kuhlmeier v. Hazelwood School Dist., 596 F.Supp. 1422, 1424 (E.D. Mo. 1984).
9. Kuhlmeier v. Hazelwood School Dist., 607 F.Supp. 1450, 1467 (E.D. Md. 1985);
rev'd, 795 F.2d 1368 (8th Cir. 1986), cert. granted, 107 S. Ct. (1987).

10. Tinker, 393 U.S. at 509. In Tinker, the Court stated that students have a right
to express their views unless those views “would materially and substantially interfere
with the requirements of appropriate discipline in the operation of the school.” Id.
The Court placed the burden of proving disruption on school officials. Id. (citations
omitted); See also J. NOwWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL Law 987 (3d

R .
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rum and, based on the Tinker test, found that the articles would not
have materially or substantially disrupted school discipline or in-
vaded the rights of others.11

This Note traces the evolution of students’ first amendment
rights in the area of student expression and examines the criteria
that courts have used to distinguish between a student publication as
an integral part of the curriculum or a public forum.12 In addition,
this Note thoroughly investigates the elements of the Tinker test and
reviews the court’s application of the Tinker test.13 Finally, this Note
focuses on the application of the Tinker test in the Kuhlmeier case
and makes recommendations for avoiding potential tort liability
under the invasion of rights prong in the Tinker test.14

FACTS AND HOLDING

During the spring semester of 1983, Cathy Kuhlmeier, Leslie
Smart, and Leanne Tippett were members of the Journalism II class
at Hazelwood East High School in St. Louis, Missouri.l®> The Jour-
nalism II class produced a student newspaper called Spectrum.16
These student staff members designed the layout and contributed to
the content of the student paper.l?

Robert Stergos taught the Journalism II class and was the
faculty advisor of Spectrum,'® which was published from eight to ten

ed. 1986) [hereinafter J. NOWAK] (indicating that the Tinker test strives to balance stu-
dents’ first amendment rights against the rules of school authorities).

11. Kuhlmeier, 795 F.2d at 1378.

12. See infra notes 49-59, 70-99 and accompanying text.

13. See infra notes 60-69, 100-164 and accompanying text.

14. See infra notes 168-209 and accompanying text.

15. Kuhlmeier, 607 F.Supp. at 1451.

16. Id. at 1452.

17. Id. Cathy Kuhlmeier was Spectrum’s layout editor; Leslie Smart was the
newswriter and movie reviewer; Leanne Tippett was the news feature writer,
cartoonist, and part-time photographer. Cathy Kuhlmeier prepared the page layouts
for the articles that were the subject of this action, and Leanne Tippett made a graph
used in connection with one of the articles. None of the three actually wrote any of
the articles. Id. at 1451.

18. Id. at 1453. The facts show:

[During the class period] staff members worked on producing Spectrum. Spec-

trum staff members were permitted to obtain passes to leave the journalism

room to do research and investigation on stories during the Journalism II pe-
riod. In addition, some work was done by Spectrum staff members outside the

Journalism II period, both during the school day and at home. However, the

amount of work required outside of the regular class meeting period was not

substantially greater than that required in other courses taught at Hazelwood

East. In this regard, Spectrum was an integral part of the Journalism II

course and was not akin to an extra-curricular activity, such as Hazelwood

East’s Student Council, team sports, or cheerleading squad.

Id.
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times each year.l® Spectrum generated revenues from sales to stu-
dents and was supplemented by funds from the school board.2° The
stories were usually written by the students of the Journalism II
class, but articles could be submitted by other students.2! Spectrum
included stories that would be of interest to high school students and
matters of interest to the Hazelwood community.?2

As part of the publication procedure, the faculty advisor gave
Spectrum to the school principal, Robert Reynolds, for final ap-
proval.28 Included in the May 13, 1983 issue were articles concerning
Hazelwood pregnant students and the effects of divorce on high
school students.?¢ Mr. Reynolds determined not to publish the arti-
cles and notified the printer accordingly.?5

The stories were deleted without notice to the Spectrum staff.?6
Shortly afterwards, a group of staff members met with Reynolds to

19. Kuhlmeier, 795 F.2d at 1370.

20. Kuhlmeier, 607 F.Supp. at 1452.

21. Id. at 1453.

22. Id. Spectrum usually included “stories of interest to students, such as sports,
interviews with faculty members, prom news, news items, movie reviews, editorials,
and current items of interest.” Id. at 1452. Spectrum also included “matters of interest
to the entire Hazelwood School District community.” Id. at 1453. Included topics cov-
ered by Spectrum articles since 1976, were:

1) teenage dating; 2) the effects of television on children; 3) students’ use of

drugs and alcohol; 4) race relations; 5) teenage marriage; 6) the death penalty;

7) the St. Louis Schools desegragation case; 8) runaways; 9) teenage preg-

nancy; 10) religious cults; 11) the draft; 12) school busing; and 13) students

fourth amendment rights.
Id. at 1459.

23. Kuhlmeier, 795 F.2d at 1370. Stergos approved the following articles that
were the subject matter of this action:

stories on teenage pregnancy, personal accounts of three pregnant Hazelwood

East High School students, the causes of divorce, the difficulties of teenage

marriage, the reasons why teenagers run away from home, and the proposed

federal regulation requiring parents of minors to be notified if the minor re-
ceives birth control advice or devices from a federally-funded clinic.
Kuhlmeier v. Hazelwood School District, 578 F. Supp. 1286, 1289 (E.D. Mo. 1984).

24. Kuhlmeier, 578 F. Supp. at 1289. On April 29, 1983, Stergos left the Hazel-
wood School District, and Howard Emerson became the acting faculty advisor for the
newspaper. Kuhlmeier, 607 F. Supp. at 1458. Mr. Emerson sent a copy of the May 13th
issue to Reynolds for prepublication review. Kuhlmeier, 578 F. Supp. at 1289. Spec-
trum was published on May 13, 1983 without these articles. Id.

25. Kuhlmeier, 578 F. Supp. at 1289. Reynolds objected to one story which re-
ported three Hazelwood East students’ experiences with pregnancy, and another which
described the impact of divorce on children. Kuhlmeier, 607 F. Supp. at 1459.

26. Kuhlmeier, 795 F.2d at 1371. The principal deleted two pages of Spectrum
which contained the allegedly objectionable articles. Id. at 1370-71. Other articles in-
cluded stories about runaways, teen pregnancy generally and the “squeal law.” Id. at
1371 n.1. The principal later testified that the reason for the deletion of the two arti-
cles was that he thought the students in the two objectionable articles could be identi-
fied. However, the article concerning divorce had originally named a student;
Reynolds, however, did not know that the name was deleted before it was sent to the
printer. Id. at 1371.
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protest the removal.2?” Reynolds stated that the articles were “too
sensitive for our immature audience of readers.”?8 On May 16, Reyn-
olds met again with the Spectrum staff and the faculty advisor, ex-
plaining that the reason for the deletion was that the articles were
not suitable for the newspaper because of their personal and sensitive
nature.?®

Kuhlmeier, Smart and Tippett first brought suit in the United
States District Court for the Eastern District of Missouri on January
24, 1984,30 claiming that the school violated their rights to freedom of .
speech, freedom of expression, and freedom of the press.3 The stu-
dents alleged that the newspaper was a student activity published in-
cidental to the Journalism II class.32 Specifically, the students
alleged that the articles did not violate any standard of journalism or
school board regulation, and “that none of the articles would have
caused material and substantial disruption to the work and discipline
of Hazelwood East.”3¥ On May 9, 1985, the district court held that
the students’ first amendment rights were not violated when school
officials deleted student articles.3¢ The court reasoned that the
school-sponsored newspaper was not a public forum for student ex-
pression,3® that the school officials had a reasonable and legitimate
concern that the stories involving pregnant students and divorce
would result in an invasion of privacy.%6

On appeal to the Eighth Circuit, the court reversed the district
court’s decision.?” The Eighth Circuit, using the Tinker v. Des
Moines Independent Community School District38 test (“Tinker

27. Id.

28. Kuhlmeier, 607 F. Supp. at 1459.

29, Id.

30. Kuhlmeier, 578 F. Supp. at 1289. There are three district court opinions of
this case. The first of these deals with procedural motions filed by the parties. Id. at
1297. The second is an opinion denying a summary judgment motion with respect to
plaintiffs’ damage claim filed by the defendants. Kuhlmeier, 596 F. Supp. at 1427. Fi-
nally, in the third opinion, the district court adjudicated the action on the merits, hold-
ing for the defendant school. Kuhlmeier, 607 F. Supp. at 1467.

31. Kuhlmeier, 578 F. Supp at 1289.

32. Hd.

33. Id. at 1289-90. The students sought damages, declaratory judgment and an in-
junction. Each student claimed “mental and emotional distress, damage to reputation,
and denial of the opportunity to submit the articles in question to various contests for
high school newspapers.” Id. at 1290. The students sought an injunction enjoining the
school authorities from their allegedly illegal acts and requested that the school au-
thorities enact a plan that will assure the students that this action will not happen in
the future. Id.

34. Kuhlmeier, 607 F. Supp. at 1467.

35. Id. at 1462.

36. Id. at 1466.

37. Kuhlmeier, 795 F.2d at 1370, 1377-78.

38. 393 U.S. 503 (1969).
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test”), held that Spectrum was “a public forum for the expression of
student opinion and that the two articles objected to by the adminis-
trators could not reasonably have been forecast to materially disrupt
classwork, give rise to substantial disorder, or invade the rights of
others.3® The court found that Spectrum was a “public forum be-
cause it was intended to be and operated as a conduit for student
viewpoint."’40

The central issue before the Eighth Circuit was “whether the
principal justifiably censored the divorce story because it identified
one freshman, and the pregnancy case study because it allegedly in-

39. Kuhlmeier, 795 F.2d 393 at 1370. The Eighth Circuit emphasized the policy
statement published by Spectrum and the standards found in the textbook based on
fundamental first amendment rights. The Eighth Circuit stated:

Spectrum published a policy statement, announcing that it was a student

newspaper, that its publication policy would be guided by the first amend-

ment, that the articles and editorials reflected the view of the staff and not

the administrators or faculty of the high school, and that it followed the stan-

dards set forth in the journalism textbook.

Id. at 1372-73 (citations omitted). The policy statement declared “Spectrum, as a stu-
dent-press publication, accepts all rights implied by the First Amendment of the
United States Constitution which states that ‘congress shall make no law restricting
. . . or abridging the freedom of speech or the press. . . .” Id. at 1372 n.3 (quoting U.S.
ConsT. amend. I). The policy statement cites Tinker as clarifying student rights. Id.
The textbook stated that the rights and responsibilities are based on the same rights as
the mass media and quotes the standard from Tinker. Id. at 1373 n.4. The textbook
also sets a standard for prior restraint and subsequent punishment. Id.

40. Id. at 1372. In holding that Spectrum was a public forum, the Eighth Circuit
considered the following factors: the general interest topics covered by Spectrum, the
publication of a policy statement saying that it was a student newspaper guided by the
first amendment and that the articles reflected the views of the staff and not the ad-
ministrators, and that Spectrum was something more than a Journalism II class exer-
cise. Id. at 372-73. The Eighth Circuit stated:

[Spectrum] was a forum in which the school encouraged students to express

their views to the entire student body freely, and students commonly did so.

Spectrum was not just a class exercise in which students learned to prepare

papers and hone writing skills, it was a public forum established to give stu-

dents an opportunity to express their views while gaining an appreciation of
their rights and responsibilities under the First Amendment to the United

States Constitution and their state constitution.

Id. at 1373.

The Eighth Circuit used the Tinker test as applied to public forums in the context
of the high school setting. Id. at 1374. The Eighth Circuit stated: “In order for a pro-
hibition on protected speech to be adjudged valid, school officials must demonstrate
that the prohibition was ‘necessary to avoid material and substantial interference with
school work . . . or discipline or the rights of others.’” Id. (citations omitted). Using
the Tinker test, the Eighth Circuit stated first, that the principal could not “have rea-
sonably forecast that the censored articles or any materials in the censored articles
would have materially disrupted classwork or given rise to substantial disorder in the
school.” Id. at 1375. Second, the court stated that there was no reason to delete two
pages of text because of a nonexistent publication timetable. Id. Third, the court
stated that there was no evidence that, if published, the article on teenage pregnancy
“would create the impression that the school endorsed the sexual norms of the stu-
dents interviewed.” Id.
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vaded the privacy of the fathers and the pregnant girls’ parents.”4!
The court examined the “invasion of rights” prong of the Tinker
test*? and stated that school officials may only limit student speech
when the publication could expose the school to tort liability.43 Thus,
since a tort action could not have arisen from these facts, the court
concluded that, based on the Tinker “invasion of others” test, school
officials could not have justified deleting the articles.**

The court then examined the constitutional validity of the school
regulation and deferred to the school administrators to make “adjust-
ments to the regulations necessary to comport with the constitutional
standards outlined in this opinion.”4® The court instructed school of-
ficials that they are obligated to give students notice to alter any
questionable articles and placed the burden on ‘“school administrators
to justify their actions under the Tinker standards.”’46

Dissenting, Judge Wollman asserted that Spectrum was not a
public forum, because it was a practical exercise in journalism skills
and an integral part of the curriculum.?” Moreover, the dissent
stated that a school-sponsored paper should not be given the same
first amendment protection that is given to the commercial press.48

BACKGROUND
THE STANDARD FOR REGULATING STUDENT SPEECH

The first amendment guarantee of free speech has been ex-
tended to public high school students with certain limitations.4°® The
Tinker standard was first developed in two Fifth Circuit companion
cases, Burnside v. Byars5® and Blackwell v. Issaquena County Board
of Education.5! In Burnside, high school students brought an action

41. Id.

42. See infra notes 60-69, 143-64 and accompanying text.

43. Kuhlmeier, 795 F.2d at 1375-76.

44. Id. at 1376.

45. Id. at 1377.

46. Id.

47. Id. at 1378.

48. Id. The dissent stated: “We judges are not journalists, however, and even less
school administrators. Granting the defendant school officials the deference due them,
I would hold that they commit no constitutional violation in declining to publish the
article in question.” Id. at 1379 (Wollman, J., dissenting).

49. Tinker v. Des Moines School Dist., 393 U.S. 503 (1969). See also Diamond, The
First Amendment and Public Schools: The Case Against Judicial Intervention, 59 TEX.
L. Rev. 477, 482-89 (1981) (indicating the limitations of first amendment freedoms to
high school students); Trager, Freedom of the Press in College and High School, 35
ALB. L. REv. 161, 171 (1971) (discussing the Tinker standard as applied to high school
students).

50. 363 F.2d 744, 748 (5th Cir. 1966).

51. 363 F.2d 749, 753 (5th Cir. 1966). Burnside and Blackwell were decided accord-
ing to standards set out in West Virginia State Board of Education v. Barnette, 319 U.S.
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against school officials for denying their “right” to wear “freedom
buttons.”32 The Fifth Circuit held that the wearing of these buttons
did not hamper school operation and thus was a protected activity.53

The test set forth in Burnside called for a balancing of the first
amendment rights of the students against the maintenance and pro-
tection of the public education system.?* In striking the balance, the
Fifth Circuit found no evidence of student interference with educa-
tional activities, and nothing to support a conclusion that the buttons
distracted the students’ minds away from the teachers.55 Therefore,
the court found that the regulation prohibiting the buttons was “arbi-
trary and unreasonable” and infringed on the “students’ protected
right of free expression.”%6 '

The Burnside Court, however, indicated that school authorities
could regulate student speech if the speech is materially disruptive,

612, 639 (1943). In Barnette, the Supreme Court was called on to decide whether a
public school student could be compelled to salute the flag. Id. at 631. Ruling in favor
of the student, Justice Jackson wrote for the majority, urging that the “Fourteenth
Amendment, as now applied to the States, protects the citizen against the State itself
and all of its creatures—Boards of Education not excepted.” Id. at 637. The Constitu-
tional freedom of young students must be guarded “. . . if we are not to strangle the
free mind at its source and teach youth to discount important principles of our govern-
ment as mere platitudes.” Id. First amendment freedoms may only be subordinated to
substantial state interest. Id. at 639. The Court surmised:

“If there is any fixed star in our constitutional constellation, it is that no offi-

cial, high or petty, can prescribe what shall be orthodox in politics, national-

ism, religion, or other matters of opinion or force citizens to confess by word

or act that their faith therein. If there are any circumstances which permit an

exception, they do not now occur to us.
Id. at 642,

52. Burnside, 363 F.2d at 746. The “freedom buttons” had the words ‘‘one man
one vote” and “SNCC” or pictured black and white hands joined and the letters
“SNCC.” Id. The Burnside court stated that the expression of an important societal
interest is entailed in first amendment protection against encroachment by state offi-
cials. Id. at 747 (citing Thornhill v. Alabama, 310 U.S. 88, 101 (1940)). The Fifth Cir-
cuit in Burnside explained that the first amendment rights of school children included
protection against boards of education. Id. at 747-48 (citing Barnette, 319 U.S. at 637).
This liberty of expression can be diminished by state officials only if their protection of
legitimate state interests is compelling. Id. at 748. The same criteria was applied in
Blackwell decided contemporaneously with Burnside. Blackwell, 363 F.2d at 752-53.

53. Blackwell, 363 F.2d at 748.

54. Id. at 748. The court stated that school officials may design regulations if they
are reasonable and benefit the direction and acceptable standards of discipline of the
school system. The Burnside court stated:

[The] establishment of an educational program requires the formulation of

rules and regulations necessary for the maintenance of an orderly program of

classroom learning. . .. It is not for us to consider whether such rules are wise

or expedient but merely whether they are a reasonable exercise of the power

and discretion of the school authorities.
Id. See infra note 59.

55. Blackwell, 363 F.2d at 748.

56. Id. 748-49.
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creates substantial disorder or invades the rights of others.’” The
Fifth Circuit used this part of the Burnside balancing test to prohibit
disruptive speech in Blackwell v. Issaquana County Board of Educa-
tion.’8 The court stated in Blackwell that the school authorities did
not violate the students’ freedom of expression because the expres-
sion caused a general state of confusion in classrooms.5?

THE TINKER TEST

In Tinker v. Des Moines Independent School District,%® the
United States Supreme Court adopted the Burnside balancing test to
settle the conflict between the interests of students in exercising
their constitutional rights and the school authorities’ power to pro-
mulgate speech-restrictive rules.®? In Tinker, Des Moines high
school students had worn black armbands to class to protest the war
in Vietnam.%2 School officials reacted to the protest by prohibiting
the armbands.3 The Tinker Court ruled in favor of the students,
finding no evidence that the wearing of the armbands materially and
substantially interfered with the maintenance of school discipline.54

As applied by the Supreme Court, the Tinker test would not pro-
tect student expression that materially disrupted classwork, involved
substantial disorder, or invaded the rights of others.® To allow

57. Id. at T48.

58. 363 F.2d 749, 753 (5th Cir. 1966).

59, Id. at 754. The Burnside test was applied in Blackwell when the students
placed “freedom buttons” on clothing of school children whether they wanted them or
not. Id. at 751. The result was disruption of class instruction and a general breakdown
of orderly discipline. Subsequently, the principal prohibited the wearing of pins at
school. Id. The Fifth Circuit stated that this case presented a different picture than
Burnside in which no evidence of disruption of classes or school routine appeared in
the evidence. Id. at 783. However, the question remained the same: whether the regu-
lation that prohibited the wearing of “freedom buttons” was reasonable and necessary
to maintain order and discipline in school. Id. Using the balancing test in Burnside,
the Fifth Circuit upheld the regulation forbidding students from wearing “freedom
buttons”. Id. at 754.

60. 393 U.S. 503 (1969).

61. Id. at 513. See J. NOWAK, supra note 10, at 987.

62. Tinker, 393 U.S. at 504.

63. The students were suspended when the school officials adopted a policy
prohibiting the wearing of armbands after the principal became aware of the students’
plan. Id. The Court stated that the wearing of the armbands was “closely akin to
‘pure speech’” and thus protected by the first amendment. Id. at 505-06.

64. Id. at 508. The Tinker Court stated:

These petitioners merely went about their ordained rounds in school. Their

deviation consisted only in wearing on their sleeve a band of black cloth. . . .

They neither interrupted school activities nor sought to intrude in the school

affairs or the lives of others. They caused discussion outside of the class-

rooms, but no interference with work and no disorder. . . . [OJur Constitution
does not permit officials of the State to deny their form of expression.

Id. at 514.
65. Id. at 513.
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school officials some flexibility in maintaining order, the Tinker
Court developed the “forecast rule”®® as a concomitant to its balanc-
ing test.57 The facts in Tinker, however, did not show that school au-
thorities might have reasonably forecast substantial or material
disruption with school activities.58 Thus, the Tinker Court limited
the authority of school officials to infringe on students’ first amend-
ment rights by demanding a showing of reasonable need to protect
the order and decorum of the school’s routine.®? It is within this con-

66. Id. at 514. The Court gave school officials the authority to forecast whether
student conduct would result in material and substantial disruption of discipline or in-
vasion of the rights of others. Id.

67. Id. at 509. The court stated: “In order for the State in the person of school
officials to justify prohibition of a particular expression of opinion, it must be able to
show that its action was caused by something more than a mere desire to avoid the
discomfort and unpleasantness that always accompany an unpopular viewpoint.” Id.
(citing Burnside, 363 F.2d at 749). There was no evidence to show school officials an-
ticipated that the activity would have caused substantial or material interference with
the school operation or invaded the rights of others. Id.

68. Id. at 514. Later courts have used the “forecast rule” to predict student con-
duct. Scoville v. Ed. of Educ., 425 F.2d 10 (7th Cir. 1970), cert. denied, 400 U.S. 826
(1970), first defined the reasonable forecast rule as “an extension of the substantial dis-
ruption or material interference’ rule” applied in Burnside and Blackwell. Id. at 13
n.6. Here the burden of showing a reasonable forecast of substantial disruption of
school activity fell upon the School Board because of infringement of the students’
constitutional rights. Id. at 13.

The Fourth Circuit, in Quarterman v. Byrd, 453 F.2d 54 (4th Cir. 1971), stated that
school officials could regulate student publications when the school officials can rea-
sonably forecast material or substantial interference with school activities. Id. at 58.
The court relied on the dictum in Tinker to expand the Tinker test to apply restric-
tions to student speech if supporting facts would reasonably lead to forecasting a mate-
rial or substantial disruption. Id. The court declared that if a reasonable basis for such
a forecast exists it is not necessary that the school make use of a power of prior re-
straint until the disruption had actually occurred. Id. at 58-9.

The Seventh Circuit in Fujishima v. Board of Education, 460 F.2d 1355 (7th Cir.
1972), interpreted the “forecast” rule from Tinker as a “prediction by school officials
that existing conduct, such as the wearing of armbands—if allowed to continue—will
probably interfere with school discipline.” Id. at 1358 (citing Tinker, 393 U.S. at 514).
The court stated further that the “Tinker forecast rule is properly a formula for deter-
mining when the requirements of school discipline justify punishment of students for
exercise of their First-Amendment rights. It is not a basis for establishing a system of
censorship and licensing designed to prevent the exercise of First-Amendment rights.”
Id.

69. Tinker, 393 U.S. at 511. In Eisner v. Stamford Bd. of Educ., 440 F.2d 803 (2d
Cir. 1971), the Second Circuit stated that a “public school is undoubtedly a ‘market-
place of ideas.” Id. at 807. Using the Tinker criteria, the Eisner court found the
Board’s policy deficient. Id. at 810-11. The Eisner court further stated that “[a]lthough
the policy does not specify that the foreseeable disruption be either ‘material’ or ‘sub-
stantial’ as Tinker requires, we assume that the Board would never contemplate the
futile as well as unconstitutional suppression of matter that would create only an im-
material disturbance.” Id. at 808. The court also stated that “Tinker as well as other
federal cases . . . establish that, if students choose to litigate, school authorities must
demonstrate a reasonable basis for interference with student speech, and that courts
will not rest content with officials’ bare allegation that such a basis existed.” Id. at 810.
See also Shanley v. Northeast Indep. School Dist., 462 F.2d 960, 970 (5th Cir. 1972) (dis-
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text that cases concerning the applicability of the first amendment to
student newspapers, articles, and other publications have been
decided. :

INTEGRAL PART OF SCHOOL CURRICULM OR PUBLIC FORUMS

In considering whether a school newpaper is a public forum,
courts have examined the special circumstances of the school and the
relationship of the activity to the school environment.’ If a court de-
termines that a school newspaper is a public forum, then first amend-
ment protection attaches.”? Relevant factors include whether the
activity was extra-curricular, part of the curriculum, funded by
outside sources, or funded by the school.?? Public forums have been
found in a journalism class,”® an underground newspaper,’ and a
school yearbook.” Courts have held that student first amendment

cussing and applying the Tinker test and holding that there was no material or sub-
stantial disruption in fact or forecast).

70. Tinker, 393 U.S. at 506. See also Trager, The Legal Status of Underground
Newspapers. in Public Secondary Schools, 20 KaN. L. REv. 239, 241 (1972) (stating that
application of first amendment rights to students must also consider the special cir-
cumstances of the school situation).

71. Gambino v. Fairfax County School Bd., 429 F. Supp. 731, 735 (E.D. Va. 1977),
aff’d, 564 F.2d 157 (4th Cir. 1972). See also Widmar v. Vincent, 454 U.S. 263, 267-68
(1981) (stating that “the Constitution forbids a State to enforce certain exclusions from
a forum generally open to the public, even if it was not required to create the forum in
the first place.”); Bender v. Williamsport Area School Dist., 741 F.2d 538, 546-47 (3d
Cir. 1984) (supporting the theory that when school officials have created a public fo-
rum, school officials are limited by the first amendment in restraining student
expression).

72. See Nicholson v. Board of Educ., 682 F.2d 856, 861 (9th Cir. 1982). In Nichol-
son, the court gave particular attention to the fact that the school newspaper was pub-
lished as part of a journalism class, and that school officials have greater latitude in
supervising and reviewing the content of such newspaper. The Nicholson court held
that a constitutionally protected student publication required a “strong showing on
part of school administrators that publication of forbidden material would materially
and substantially interfere with requirements of appropriate discipline in operation of
school.” Id.

73. Gambino, 429 F. Supp. at 735; Trujillo v. Love, 322 F. Supp. 1266, 1270 (D.
Colo. 1971); See infra notes 79-99 and accompanying text.

74. Eisner v. Stamford Bd. of Educ., 440 F.2d 803, 805 (2d Cir. 1971); Scoville v.
Board of Educ., 425 F.2d 10, 15 (7th Cir.), cert. denied, 400 U.S. 826 (1970); Sullivan v.
Houston Indep. School Dist., 307 F. Supp. 1238, 1241-42 (S.D. Tex. 1969), vacated on
other grounds, 475 F.2d 1071 (5th Cir.), cert. denied, 414 U.S. 1032 (1973). In this con-
text, underground newspaper has been defined as referring to periodicals written by
students at their own expense and not authorized by school officials. Trager, supra
note 70, at 239 (citations omitted).

75. Stanton v. Brunswick School Dep't, 577 F. Supp. 1560, 1570-71 (D. Me. 1984).
In Stanton, a student selected a quotation describing an electric chair execution for the
yearbook, but was denied publication because the school principal believed the quota-
tion was in poor taste and would be disruptive to the community. Id. at 1562. Since
the present and past expression of student views was intended to continue, the court
stated that “[t]hose representatives of the school system, acting within the scope of
their authority, as that is displayed on the present record, have created of the Bruns-



1987] HIGH SCHOOL PRESS 1209

rights are protected once a public forum is established for student
expression.”®

The United States District Court for the District Court of Colo-
rado in Trwjillo v. Love™ established that once a forum for expres-
sion was created, school authorities could not restrain the use of that
forum in a manner that would frustrate student protected speech.’8
In Trugjillo, the managing editor of the South Colorado State College
Arrow was suspended because the faculty advisor determined that
the student’s editorial was “potentially libelous” and violated journal-
ism’s canons of ethics.”™ The court, characterizing the Arrow as an
“instructional tool,” determined that the Arrow was a teaching device
and a forum for student expression because it was supervised by the
mass communication department and financed originally by student
activities fees.8? Responding to the school officials’s argument that
the Arrow should be under their complete control, the Trugillo court
stated that “[t]he state is not necessarily the unfettered master of all
it creates.”8! Hence, the court found that the Arrow was a protected
public forum.82 The court next examined whether the school offi-
cials had shown cause for restricting the content of the Arrow.83 The
court found no evidence to show that the regulation on student
speech was “necessary to avoid material and substantial interference
with schoolwork or discipline.”8 Thus, the court determined that
the Arrow originated as and remained a public forum and held that
the restrictions on student expression violated first amendment
rights.85

wick High School Yearbook, a defacto public forum for the expression of senior stu-
dents’ personal ideas.” Id. at 1570-71.

76. Gambino, 429 F. Supp. at 734; Trugillo, 322 F.Supp. at 1270. But see Seyfried v.
Walton, 668 F.2d 214, 215-17 (3d Cir. 1981). In Seyfried, a school play was not held to
be a protected public forum and was not included in the protection of the first amend-
ment freedom of expression. Id. Seyfried held that a public school superintendent’s
decision to cancel a school play because of its sexual theme did not violate students’
first amendment rights. Id. The court applied Tinker in light of the special circum-
stances presented in this case and distinguished between student newspapers and other
“non-program related expressions of student opinion” from school-sponsored activities.
Id. at 216. According to the court, the critical factor was the relationship of the play to
the school curriculum. Id. But see also Bethel School Dist. v. Fraser, 106 S.Ct. 3159,
3166 (1986) (holding that a student nominating speech was not protected by the first
amendment because of the use of graphic and sexual metaphors).

77. 322 F. Supp. 1266 (D. Colo. 1971).

78. Id. at 1270.

79. Id. at 1268.

80. Id. at 1267-68, 1270.

81. Id. at 1270.

83. Id. at 1270-71.
84. Id. at 1270 (citing Tinker, 393 U.S. at 511).
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The same result was obtained in Gambino v. Fairfax County
School Board 8 in which the Fourth Circuit stated that “[o]nce a pub-
lication is determined to be in substance a free speech forum, consti-
tutional protections attach and the state may restrict the content of
that instrument only in accordance with First Amendment dic-
tates.”®7 In Gambino, a student newspaper, The Farm News, was des-
ignated as a public forum when it was established for the exchange of
ideas and expression rather than as an integral part of the school cur-
riculum.®® The Farm News included an article entitled Sexually Ac-
tive Students Fail to Use Contraception.8® The School Board had
issued a notice that prohibited sex education until the school had
reached a decision on a sex education program.?® The Farm News
was a school activity that generated revenues from students and
outside sources.®! Some of the staff members were enrolled in a
school journalism class while others were involved on the paper as an
extra-curricular activity.92

The school board argued that The Farm News was essentially an
“in-house organ” of the school system and not a public forum entitled
to the protection of the first amendment.9% The Fourth Circuit, how-
ever, found that the newspaper provided a vehicle for student expres-
sion and thus fell within the protection of the first amendment.%¢
The court reasoned that The Farm News’ function was analogous to
that of “the school library where more extensive and explicit infor-
mation on birth control philosophy and methodology is available.”95
Accordingly, the Gambino court found that the newspaper, like the
library, was not suppressible simply because it did not conform “to
the sensibilities of the School Board or its constituents.”?¢ Since the
student newspaper was not an integral part of the curriculum offered
at Hayfield and was entitled to first amendment protection, the court
ruled that the school board may not regulate its content.%?

86. 429 F. Supp. 731 (E.D. Va.), aff’d, 564 F.2d 157 (4th Cir. 1977). In Gambino,
the United States District Court for the Eastern District of Virginia held that student
expression in The Farm News was protected under the first amendment because the
newspaper was a public forum and could not be restrained just because the school
board did not agree with its content. Id. at 736.

87. Id. at 734.

88. Id. at 733, 735.

89. Id. at 733.

90. Id.

91. Id. at 733-34.

92. Id. at 733.

93. Id. at 734.

94, Id. at 735.

95. Id. at 736.

96. Id. (citations omitted).

97. Id. See also Bayer v. Kinzler, 383 F. Supp. 1164, 1166 (E.D.N.Y. 1974), aff'd.,
515 F.2d 504 (2d Cir. 1975) (holding that school officials cannot regulate the content of
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Courts are reluctant to preclude high school students from ex-
pressing their views “through traditionally accepted nondisruptive
modes of communication.”%® Thus, if the forum were to be estab-
lished to express student views rather than as an integral part of the
curriculum, courts have found that a public forum exists and first
amendment protections would attach.%®

SUBSTANTIAL DISORDER, MATERIAL DISRUPTION AND INVASION OF
RIGHTS oF OTHERS

States have a compelling interest in maintaining order and deco-
rum in their learning instituions.1%® Accordingly, school officials, as
representatives of the state, have a duty to regulate student expres-
sion if such expression interferes with school discipline and order.10?
The Fifth Circuit has stated that school officials must be “careful in
their monitoring of student expression [for] in circumstances in
which such expression does not substantially interfere with the oper-
ation of the school,” such monitoring of speech will not be
tolerated.102

The standard in Tinker permits school authorities to regulate
student speech if it materially disrupts the educational process.103 A
material disruption is found if classes or the movement between
classes is disrupted.l®® Additionally, public school administrators
have the authority to regulate student publications when the failure
to do so would risk substantial disorder or violence.l%5 It is the
school authorities’ responsibility to maintain the school routine by

a student newspaper and that school officials cannot prohibit or restrict the distribu-
tion of the newspaper).

98. Zucker v. Panitz, 299 F. Supp. 102, 105 (S.D.N.Y. 1969). The dispute in Zucker
arose when high school students wanted to publish a paid advertisement against the
war in Vietnam. Id. at 102-03. The students claimed that their freedom of speech was
violated because the purpose of their newspaper, The Huguenot Herald, was to “pro-
vide a forum for the dissemination of ideas.” Id. at 103. The school board claimed that
The Huguenot Herald was not a newspaper “in the usual sense” but was “developed as
part of the curriculum and intended to inure primarily to the benefit of those who
compile, edit and publish it.” Id. The court agreed with the students, and thus, held
that their rights had been violated by the school’s action. Id. at 105. See Trager, supra
note 49, at 172 (stating that Zucker is the landmark case for freedom of student
publications).

99. See supra notes 70-97.

100. Burnside, 363 F.2d at 748.

101. Id. See also Note, Administrative Regulation of High School Press, 83 MICH.
L. REv. 625, 626 (1984) (discussing whether fundamental constitutional rights are in-
volved or whether courts should defer to the guidelines of school administrators to de-
termine whether a disruptive event occurred).

102. Blackwell, 363 F.2d at 754.

103. Tinker, 393 U.S. at 513.

104. Id. See Blackwell, 363 F.2d at 751-52.

105. Blackwell, 363 F.2d at 753.
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regulation and punishment of actions that impair the school proce-
durel% However, the harm resulting from the student expression
must be more than a possibility; school officials may restrict distribu-
tion and materials only if a substantial fear or apprehension of mate-
rial disruption may foreseeably result.107

Material Disruption and Substantial Disorder

Courts determine what constitutes material disruption or sub-
stantial disorder on a case-by-case basis.1% However, the fear or ap-
prehension of substantial disorder or material disruption must be
supported by facts that could be reasonably forecasted.1%® In Scoville
v. Board of Education, 110 two students were expelled for writing and
distributing a publication that included an editorial that was critical
of school officials and policies.}11 Based on the Tinker criteria, the
issue was narrowed to whether the publication and sale of Grass
High to students and faculty members could have reasonably led the
school board to forecast a substantial disruption of school activi-
ties.112 The Seventh Circuit applied the Tinker standard and held
that the evidence did not justify a forecast of substantial disruption
or material interference with school activities.!?3 The Scoville court
delineated the reasonable forecast rule as “an extension of the ‘sub-
stantial disruption or material interference’ rule applied in the lead-
ing decision of Burnside v. Byars, in favor of students, and in
Blackwell v. Issaquena Co. Board of Education, against students’ con-
duct.”!1¢ In applying the forecast rule, the Seventh Circuit placed
the burden of showing a reasonable forecast of substantial disruption

106. Tinker, 393 U.S. at 509. See Note, supra note 101, at 637 (stating that material
disruption does not include the fear that students may read opposing viewpoints unless
they potentially harm or endanger the students).

107. See Note, supra note 101 at 637.

108. Shanley, 462 F.2d at 975; Blackwell, 363 F.2d at 758.

109. Fujishima, 460 F.2d at 1358; Quarterman, 459 F.2d at 58. See infra notes 127-
45, But see Williams v. Spencer, 622 F.2d 1200, 1205-06 (4th Cir. 1980) (stating that
school authorities may limit students freedom of speech under some circumstances
even when they cannot show that such speech will or may result in material or sub-
stantial disruption of school activities).

110. 425 F.2d 10 (7th Cir.), cert. denied, 400 U.S. 826 (1970).

111. Id. at 11.

112. Id. at 13 (citing Tinker, 393 U.S. at 514).

113. Id. at 15. In Scoville, the court focused on the student publication, Grass High.
Although the objectionable articles were intended to offend and shock readers, the
court found this was of no significance. Id. at 14. One article criticized the dean as
having a “sick mind.” Id. The second article contained a statement to the effect that
“[o]ral sex may prevent tooth decay.” Id. The Seventh Circuit found that the School
Board “could not have reasonably forecast that the publication and distribution of this
paper to the students would substantially disrupt or materially interfere with school
procedures.” Id. at 15.

114. Id. at 13 n.6 (citations omitted).
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of school activity upon the school board, because the board’s regula-
tion infringed on the students’ constitutional rights.115

The definition of the forecast rule established in Scoville was re-
fined in Fujishima v. Board of Education11® Cases have used the
forecast rule to determine if the regulation was constitutionally ap-
plied.117 In Fujishima, three high school students were disciplined
for violating a Chicago Board of Education regulation prohibiting dis-
tribution of publications without prior approval.ll® In May, 1970,
during a fire drill, the students distributed 350 copies of an under-
ground newspaper, The Cosmic Frog.11® The court found no evidence
of material disruption or disorder during the fire drill or other school
activity.12¢ The Fujishima court defined the “forecast” rule as a
“prediction by school officials that existing conduct such as the wear-
ing of armbands—if allowed to continue—will probably interfere
with school discipline.”??? In applying its rule, the Seventh Circuit
could find no substantial basis for such a prediction, and held that
the Board’s regulation was unconstitutional.122

The same forecast rule used by the Scoville court was applied in
Reineke v. Cobb County School District,'23 with the same result.1?¢
In Reineke, the Arrowhead, a student publication, was returned to

115. Id. at 13.

116. 460 F.2d 1355, 1358 (7th Cir. 1972). See also Reineke v. Cobb County School
Dist., 484 F. Supp. 1252, 1260 (N.D. Ga. 1980) (using the “forecast rule” to hold that
there was no potential material or substantial disruption).

117. Shanley, 462 F.2d at 975-76; Fujishima, 460 F.2d at 1358.

118. Fujishima, 460 F.2d at 1356.

119. Id.

120. Id. at 1359.

121. Id. at 1358 (citing Tinker, 393 U.S. at 514).

122. Id. at 1357-58. In Shanley, Texas high school students were suspended for dis-
tributing and authoring an underground newspaper, the Awakening, which violated a
school board policy of prior approval of distribution. Shanley, 462 F.2d at 964. The
Fifth Circuit did not find the newspaper libelous or obscene. Id. at 971. The Shanley
court found that the activity did not approach substantial or material disruption in fact
or forecast. Id. at 975. The court stated:

“Under the First Amendment and its decisional explication, we conclude
that: (1) expression by high school students can be prohibited altogether if it
materially and substantially interferes with school activities or with the rights
of other students or teachers, or if the school administration can demonstrate
reasonable cause to believe that the expression would engender such material
and substantial interference; (2) expression by high school students cannot be
prohibited solely because other students, teachers, administrators, or parents
may disagree with its content; (3) efforts at expression by high school students
may be subjected to prior screening under clear and reasonable regulations;
and (4) expression by high school students may be limited in manner, place,
or time by means of reasonable and equally-applied regulations.”

Id. at 970. :

123. Reineke, 484 F. Supp. 1252, 1257 (N.D. Ga. 1980) (citing Tinker, 393 U.S. at
508).

124. Id. at 1258.
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the journalism class with deletions and substitutions.12> An article
regarding general attitudes toward homosexual teachers was deleted,
and a substitution of the word ‘darn‘ for ‘damn’ in a quotation of a
local radio personality was made.1?¢ The principal also thought pho-
tographs used in an article called Vietnam Syndrome were in poor
taste and that an article regarding high school football statistics was
erroneous.1?” The principal objected to two other articles, one about
the student body president because it was a personal attack, and an
article quoting an old segregationalist stance of a current board mem-
ber that would undermine racial relations.'?® The United States Dis-
trict Court for the Northern District of Georgia held that even
though the deletions were made in good faith, the objections failed to
satisfy the standard in Tinker,129 because the fear or apprehension of
material disturbance was inadequate to justify stifling the student
publication.}3® The court found the principal’s authority was over-
reaching and that the controversy “could have been settled within
the framework of the journalism class itself.””151

In addition to establishing the proper application of the forecast
rule, courts have also examined the potential prior restraint
problems that the rule may create.’? In Quarterman v. Byrd,'3® a
tenth grader was suspended for distributing an underground high
school newspaper because it violated a regulation requiring submis-
sion of all written material for approval by the school principal.13¢
The Fourth Circuit stated that “school authorities may, by appropri-
ate regulation, exercise prior restraint upon publications distributed
on school premises during school hours in those special circum-
stances where they can reasonably ‘forecast material interference
with school activities’” due to the distribution.}3> However the
Fourth Circuit invalidated the particular regulation because the

125. Id. at 1255-56.

126. Id.

127. Hd.

128. Id.

129. Id. at 1258.

130. Id. at 1259.

131. Id. at 1261.

132. Leibner v. Sharbaugh, 429 F. Supp. 744, 748 (E.D. Va. 1977). In Leibner, the
court held schoo! regulations invalid for vagueness Id. at 749. The court reasoned
that regulations which “act as a prior restraint” on student publications are impermis-
sible unless “substantive justifications for such restraint are precisely defined.” Id. at
748. The Leibner court further stated that to conclude that literature which students
seek to distribute has potential disruptive impact is not sufficient to pass constitutional
muster. Id. Thus, a reasonable forecasting of disruption and process of this determina-
tion must be adequate prior to repression of students’ first amendment rights. Id.

133. 453 F.2d 54 (4th Cir. 1971).

134. Id. at 55-56.

135. Id. at 58.
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school rule failed to provide any criteria for the review of
materials.136.

Although school administrators may use the forecast rule to ex-
ercise prior restraint, courts have emphasized that the forecasting
regulations must be consistent with constitutional principles.’37 In
Nitzberg v. Parks, 38 school officials at Woodlawn Senior High School
ordered cessation of student articles, one of them regarding cheer-
leaders as sex objects.13 The student newspapers were private publi-
cations unrelated to school activities.140 The court stated that school
officials could restrict publications distributed on school grounds dur-
ing school hours when the officials could reasonably forecast a sub-
stantial disruption because of the distribution.!4! However, the
Fourth Circuit held that the regulations prohibiting distribution of
literature were invalid because the regulations failed to provide clear
review procedures for publications and provided no criteria for what
amounted to a substantial disruption or material interference with
school activities.142

Invasion of the Rights of Others

Under the “rights of others” prong of the Tinker test, courts
have prohibited student expression that (1) invaded the rights of
others,143 or (2) created potential tort liability.14¢ In Bayer v. Kin-
zler,1%5 the students challenged the seizure of a sex education supple-
ment to a high school newspaper.14¢ The principal of Farmingdale
High School ordered the seizure of 700 undistributed copies contain-

136. Id. at 59.

137. Shanley, 462 F.2d 960, 975-77 (5th Cir. 1972); Quarterman, 453 F.2d at 59.

138. 525 F.2d 378 (4th Cir. 1975).

139. Id. at 380 n.1.

140. Id. at 380.

141. Id. at 382 (quoting Quarterman, 453 F.2d at 57-58).

142. Id. at 383-84.

143. Trachtman v. Anker, 563 F.2d 512, 519-20 (2d Cir. 1977); Bayer, 388 F. Supp.
1164.

144. Frasca v. Andrews, 463 F. Supp. 1043, 1050 (E.D.N.Y. 1979). See Note, supra
note 101, at 640-44 (arguing that the invasion of rights prong of the Tinker test would
refer to tortious actions, that is, libel or personal abuse. One commentator stated:

Tort standards define when an act invades the rights of another to such an
extent that the person wronged should recover damages. Limiting school ac-
tion under the invasion-of-rights justifications to torts or potential torts means
that a school can refer to previously defined legal standards to decide if it may
constitutionally restrain student expression. Moreover, limiting invasion of
rights to tortious behavior fulfills the primary function of this justification for
restraint—allowing the school to protect itself from tort liability for its stu-
dents’ actions.”
Id. at 641.
145. 383 F. Supp. 1164 (E.D.N.Y. 1974), aff 'd. 515 F.2d 504 (2d Cir. 1975).
146. Id. at 1165.



1216 CREIGHTON LAW REVIEW [Vol. 20

ing the supplement.’4” The Bayer court held that the sex supple-
ment did not violate the parents’ right to freedom of religion nor
involve an unauthorized intrusion into an area of school curricu-
lum.14® Moreover, the court found that school authorities must have
shown some significant harm to students in order to justify the
limitation.149

An opposite result was obtained in Trachtman v. Anker.1%® In
Trachtman, the Second Circuit held that a sex questionnaire would
cause significant psychological harm to ninth and tenth graders.151
The students wanted to publish results from a sex survey in The
Stuyvesant Voice, a student newspaper.152 Topics included premari-
tal sex, contraception, homosexuality, masturbation, and the extent
of students’ sexual experiences.’>® The Board of Education denied
distribution and stated that “[flreedom of the press must be affirmed;
however no inquiry should invade the rights of other persons.”15¢
Trachtman was distinguished from Shanley and Bayer in that the sex
questionnaire “did not seek to convey information but to obtain it in
a manner that school officials contend may result in psychological
damage.”155 The court stated that first amendment protection did
not extend to the distribution of a questionnaire when there was a
substantial basis to believe that a number of students may suffer
harmful consequences from the questionnaire.156

Further refining the rights-of-others prong, the District Court
for the Eastern District of New York determined that a school offi-
cial had a rational basis for preventing distribution of a high school
newspaper that invaded the rights of a particular student in Frasca v.
Andrews. 157 Copies of the Chieftain, a student newspaper and extra-
curricular activity funded by the local school district, were returned
because of the two objectionable articles.!®® One of the articles criti-
cized a particular student, the vice-president of the student govern-
ment.’5® The court found that the “public figure” exception to libel

147. H.

148. Id. at 1166.

149. Id. at 1165. The Bayer court declared that the seizure and refusal to allow dis-
tribution of the supplement did not present a clear and present danger that the state
had a right to prevent. Id.

150. 563 F.2d 512, 520 (24 Cir. 1977), cert. denied, 435 U.S. 925 (1978).

151. Id. at 526.

152. Id. at 515.

153. Id.

154, Id.

155. Id. at 516 n.2.

156. Id. at 519-20.

157. 463 F. Supp. 1043, 1051 (E.D.N.Y. 1979).

158. Id. at 1046. ’

159. Id.
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should not be extended to the level of a high school newspaper.169
The other objectionable article was a letter to the editors attributed
to the lacrosse team, but which in reality was written by only one
member of the team.161 The principal denied distribution because he
concluded that the articles were false and potentially libelous.162 The
court found that the power of a school authority to prevent publica-
tion of material which invaded the rights of others did not disappear
because the school board did not have a written policy of review in
advance of distribution.163 The court stated that the principal had a
substantial basis for preventing publication of material that would
create a substantial disruption and invade the rights of others.164

In conclusion, students must demonstrate that their expression is
emanating from a public forum before courts will protect the expres-
sion by applying the Tinker test.15 Once a public forum is shown,
however, the burden shifts to the school administrators to prove that
they could reasonably predict that the expression would cause a sub-
stantial disruption or invade the rights of others.16¢ While the test
appears simple, the various definitions that could apply to such terms
as “public forum” or “invade the rights of others” created the impe-
tus for the Eighth Circuit’s decision in Kuhlmeier.167

ANALYSIS

Applying the Tinker test in Kuhlmeier v. Hazelwood School Dis-
trict,1%8 the Eighth Circuit stated that school officials are justified in
limiting student expression when it “materially disrupts classwork or
involves substantial disorder or invasion of the rights of others,”169
The court used the forecast rule and the “invasion of rights of
others” prong from Tinker in holding that the school officials did not
have a reasonable apprehension that the articles would have substan-
tially disrupted school discipline or invaded the rights of others.17
This Note details the court’s process and submits that the scope of

160. Id. at 1052.

161. Id. at 1047.

162. Id.

163. Id. at 1050.

164. Id. at 1052. See also Trachtman, 563 F.2d at 519-20 (stating that judicial review
in these cases is limited to determining whether there was a substantial basis for the
school officials’ belief that publication or distribution of the newspaper would result in
significant harm to a number of students).

165. See supra notes 70-99 and accompanying text.

166. See supra notes 65-69, 100-64 and accompanying text.

167. See supra notes 70-99, 143-64 and accompanying text.

168. 795 F.2d 1368 (8th Cir. 1986).

169. Id. at 1371 (citing Tinker, 393 U.S. 503, 513 (1969); Burnside, 363 F.2d at 749;
Blackwell, 363 F.2d at 754.

170. Id. at 1375-76.
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post-Tinker student rights cases will be narrowed in future adjudica-
tions by a stricter interpretation of what constitutes a public fo-
rum.!”™ Questions considered include whether the Tinker test is
applied only when a public forum is found;'’2 to what extent first
amendment protections are given to a public forum in a high school
context;'”® how the interests of the state in maintaining order and
avoiding potential tort liability are weighed against the students’ con-
stitutional rights;1™ and what the future is for the Tinker test and
forecast rule.175

To determine the standard for regulating student speech, the
Eighth Circuit first examined factors to settle whether the student
newspaper was a public forum or an integral part of the curricu-
lum.1?¢ The Eighth Circuit distinguished between high school publi-
cations that are public forums and those that are an integral part of
the curriculum and recited the district court’s conclusion that the
Tinker test is only applied to public forumsl? In addition, the
Eighth Circuit noted that the standard applied to activities that are
an integral part of the curriculum is “more deferential to the inter-
ests of school officials.”178

The Eighth Circuit, determined that Spectrum was a public fo-
rum “because it was intended to be and operated as a conduit for stu-
dent viewpoint.”17® This view is consistent with Trujillo v. Love,180
which found that once a student publication, the Arrow, served as a
forum for student expression, then that publication became a pro-
tected public forum.18! Like Spectrum, Arrow was organized by the
student journalism department, but had functioned for the benefit,
and as a forum, for all students.®2 Consistent with this, the Eighth
Circuit reasoned that because the students controlled the selection of
staff members, the writing and printing of the articles, and the deter-

171. See infra notes 176-96 and accompanying text.

172. See infra notes 176-200 and accompanying text.

173. See infra notes 198-200 and accompanying text.

174. See infra notes 201-07 and accompanying text.

175. See infra notes 207-09 and accompanying text.

176. Kuhlmeier, 795 F.2d at 1371-72.

177. Id. at 1371.

178. Id. The Eighth Circuit concluded that “Spectrum is not a curricula paper but
rather a public forum.” Id. at 1374. The court found support for its conclusion in
Reineke v. Cobb County School Dist., 484 F. Supp. 1261, 1252 (N.D. Ga. 1980), Gambino
v. Fairfax County School Bd., 429 F. Supp. 731, 735 (E.D. Va. 1977), and Bayer v. Kin-
zler, 383 F. Supp. 1164, 1166 (E.D.N.Y. 1974), affd., 515 F.2d 504 (2d Cir. 1975),
Kuhlmeier, 795 F.2d at 1374. The court also uses Bethel School Dist. v. Fraser, 755
F.2d 1356, 1364 (1985), rev'd, 106 S. Ct. 315 (1986)., as support.

179. Kuhlmeier, 795 F.2d at 1372

180. 322 F. Supp. 1266 (D. Colo. 1971).

181. Id. at 1270.

182. Id.
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mination of the content of the articles, Spectrum was therefore held
out by the school as a vehicle of student expression and served in
that capacity.183 In finding that Spectrum’s status as a part of the
curriculum was not dispositive of the public forum issue, the Eighth
Circuit stated:
Although, as the district court noted, Spectrum was pro-
duced by members of the Journalism II class, its staff was
essentially restricted to students of that class and Spectrum
was a part of the school adopted curriculum, it was some-
thing more. It was a forum in which the school encouraged
students to express their views to the entire student body
freely, and students commonly did so.184
In contrast, the district court was persuaded to afford less defer-
ence to the students’ constitutional rights because of Spectrum's sta-
tus as an integral part of the curriculum.185 Specifically, the district
court found that activities such as Spectrun, which were integral
parts of the curiculum, could be regulated by a showing of “some-
thing less than substantial disruption of the educational process.”186

The Eighth Circuit and district court’s argument regarding
whether Spectrum was a public forum, resulting in opposite conclu-
sions, determined whether the Tinker test would be applied.187 The
district court gave greater credence to the school officials justification
for restraining the articles;188 however, the Eighth Circuit required
the state to show a compelling state interest in light of the high
school setting.189

In attempting to pigeon-hole these categories, it is clear there is
not a defined standard to determine whether a high school publica-

183. Kuhlmeier, 795 F.2d at 1272-73.

184. Id. In contrast, the district court approached the public forum issue by defin-
ing two lines of cases, one that concerned student expression “outside of official school
programs” and the other “where the speech or conduct in question occurred within the
context of school-sponsored programs.” Kuhlmeier, 607 F. Supp. at 1462. The district
court used Tinker as an example of conduct that was “privately initiated and carried
out independent of any school-sponsored program or activity,” and stated that in this
situation students’ first amendment rights endure. Id. (citations omitted). The district
court reasoned that in these cases the burden is on school officials to show that student
speech will create a material or substantial disruption because the “primary focus is on
the extent to which the exercise of such rights would interfere with the educational
process.” Id. at 1463.

185. Kuhlmeier, 607 F.Supp. at 1463.

186. Id.

187. Kuhlmeier, 795 F.2d at 1374; Kuhlmeier, 607 F. Supp. at 1463.

188. Kuhlmeier, 607 F. Supp. at 1463. The district court stated: “The rule has been
wisely established that decisions of school officials will be sustained, even in a First
Amendment context, when, on the facts before them at the time of the conduct which
is challenged, there was a substantial and reasonable basis for the action taken.” Id.
(citing Frasca, 463 F.Supp. at 1052. See supra notes 161-69 and accompanying text.

189. Kuhlmeier, 795 F.2d at 1374.
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tion is a public forum.19° The disagreement between the Eighth Cir-
cuit and the district court provides an opportunity to examine the
boundaries of what constitutes a public forum. The lines in
Kuhlmeier were drawn clearly to find a public forum when the fo-
rum’s primary purpose is student expression.191 Historically, courts
first examine the particular facts before them to determine whether
the forum is established to promote freedom of expression.192 Fac-
tors that the courts evaluate to determine whether a school paper is a
public forum include whether the activity was extra-curricular,
funded by outside sources, and the individuals involved in the publi-
cation.!93 Kuhlmeier thus stands for the idea that a student publica-
tion designed as a channel for student expression is a public forum,
even though it was a Journalism II class production.!®® In other
words, it was more than part of the curriculm, Spectrum was a forum
for a student expression and, once established, had a responsibility to
continue the tradition of expressing student views.

Finally, accepting that high school students are going to learn
valuable lessons that will become the foundation of their individual
critical thinking in the years beyond high school, the curriculum
must be applicable to their adult lives.195 The Eighth Circuit’s char-
acterization of the Kuhlmeier facts show that the textbook and the
policy statement of Spectrum provided something more than just a
class exercise—it provided a forum for free student expression and
“an opportunity to express their views while gaining an appreciation
of their rights and responsibilities under the First Amendment to the
United States Constitution and their state constitution.”'%¢ In fact,
one commentator has observed that “the theory of freedom of ex-
pression is a sophisticated and even complex one. It does not come
naturally to the ordinary citizen but needs to be learned. It must be
restated and reiterated not only for such generation, but for each

190. See supra notes 70-99 and accompanying text.

191. Kuhlmeier, 795 F.2d at 1373.

192. Gambino, 429 F. Supp. at 734; Trujillo, 322 F. Supp. at 1270. See supra notes
77-97 and accompanying text.

193. See supra notes 70-76 and accompanying text.

194. Kuhlmeier, 795 F.2d at 1372.

195. See generally J. DEWEY, JOHN DEWEY ON EDUCATION 295-310 (1964) (discuss-
ing foundational principles of the public education system). In this book, Dewey advo-
cated a school system that instructs students on all of society’s accomplishments and
“better thoughts.” Id. at 295. One commentator noted that moreover, Dewey believed
the function of high schools “was to diffuse the values of the officially defined cul-
ture.” O. HANDLIN, JOHN DEWEY’S CHALLENGE TO EDUCATION 36 (1959). Freedom of
expression is certainly a value of American culture that has been endorsed officially.
See Palko v. Connecticut, 302 U.S. 319, 327 (1937). Justice Cardozo stated that freedom
of expression is “the matrix, the indispensible condition of nearly every other form of
freedom.”

196. Kuhlmeier, 795 F.2d at 1373. See supra notes 38-39, and 51.
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new situation.”197 Therefore, to hold that this lesson in reality was
mere theory would intentionally falsify the principles of the educa-
tional system.

Determining that Spectrum was a public forum, the Eighth Cir-
cuit then examined to what extent first amendment protection is
given to high school publications.!98 Based on the compelling state
interest standard in the high school context, the court used the
Tinker forecast rule to inquire whether Spectrum would have “mate-
rially disrupted classwork, given rise to substantial disorder, or in-
vaded the rights of others.”'9? Interpreting the forecast rule as
requiring only a reasonable prediction of disruption, the court found
no evidence to support the school board’s claim that Spectrum would
interfere with school discipline.200

Finding no evidence of a potential material and substantial dis-
ruption, the court next examined whether the censored articles
would have invaded the rights of others.20! The court noted that
school officials are justified in limiting student speech when it could
result in tort liability; however, the Eighth Circuit warned that
“[alny yardstick less exacting than potential tort liability could result
in school officials curtailing speech at the slightest fear of
disturbance.”202

The state in the form of a public institution, such as a high
school, has an interest in protecting itself from potential tort liabil-
ity.203 When considering the issue of invasion of rights of others,
courts should examine whether the student expression or activity

197. Emerson, Toward A General Theory of the First Amendment, 72 YALE L.J.
877, 894 (1963).

198. Kuhlmeier, 795 F.2d at 1374.

199. Id. Since the articles were deleted from Spectrum and there was no material
or substantial disruption in fact, the Eighth Circuit had to inquire whether there was
evidence to demonstrate a reasonable forecasting of material disruption, substantial
disorder or invasion of rights of others. Id.

200. Id. at 1375. The students argued that Tinker established that the school ad-
ministrators were not authorized to “exercise prior restraint.” Id. at 1374 n.5. The
Eighth Circuit used the definition of forecasting material and substantial disruption es-
tablished in Fujishima. The Fugjishima court had defined forecasting as a “prediction
by school officials that existing conduct, such as the wearing of armbands—if allowed
to continue—will probably interfere with school discipline.” Fujishima, 460 F.2d at
1358 (citing Tinker, 393 U.S. at 514). See supra note 145 and accompanying text. The
Eighth Circuit further stated: “We think the better view, however, is that the Tinker
standard are to be applied whenever administrators can reasonably predict that the
content of a student publication will violate the Tinker standard.” Id. at 1374 n.5 (cita-
tion omitted).

201. Id.

202. Id. at 1376.

203. Id. (citing ABA INST. OF JUDICIAL ADMIN., STANDARDS RELATING TO SCHOOLS
AND EDUCATION 84 (1982)). See also Note, supra note 101 at 641.
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would be tortious.2%¢ The Eighth Circuit in Kuhlmeier adopted this
interpretation of the invasion of rights standard, and properly con-
cluded that since a tort action could not have been maintained, school
officials were not justified in deleting the articles.205 Specifically, the
standard in Kuhlmeier allowed limiting student speech that “is viola-
tive of another person’s right of privacy by [publically] exposing de-
tails to such persons’ life, the exposure of which would be offensive
and objectionable to a reasonable person of ordinary sensibilities.206
However, the Eighth Circuit did not find that the individuals in the
articles were damaged in this manner.207

Two considerations cause immediate concern in the use of this
standard: first, what weight will courts give the school administra-
tor’s determination of potential tort liability; and second, what ele-
ments of tort law would officials be required to know to avoid
potential tort liability? The Kuhlmeier court correctly answered the
first consideration when it rejected the school administrator’s conclu-
sions and made an independent assessment of tort liability.2°® Thus,
courts should not blindly endorse the determinations of school ad-
ministrators, but the courts should follow the Eighth Circuit’s exam-
ple and make their own determinations. The second consideration
reflects a realistic concern for the plight of school administrators,
who, with little or no legal education, are being asked to make a deci-
sion as to whether student expression would result in potential tort
liability. Accordingly, school districts will have to consider the fol-
lowing alternatives: (1) allow the school administrators to continue
deciding tort liability questions; or (2) have administrators consult
with the school district’s attorney when tort liability questions arise.
The first alternative would allow for prompt publication decisions,
but would not completely solve the problem of uninformed determi-
nations. Moreover, continuing education programs may be prohibi-
tively expensive. The second alternative would protect both the
student from any administrative abuse of discretion and would better
protect the school officials from tort liability. However, this alterna-
tive would possibly face prior restraint problems because publication
would be delayed while awaiting the review and advice of the

204. See Note, supra note 101, at 641.

205. Kuhlmeier, 795 F.2d at 1376 (quoting ABA INST. OF JUDICIAL ADMIN., STAN-
DARDS RELATING TO SCHOOLS AND EDUCATION 84 (1982)).

206. Id. (citing W. PROSSER & W. KEATON, THE LAW OF TORTS 809 (4th ed. 1971)).
Thus, school officials may limit publications when the publication invades privacy
rights, such as by specifically naming individuals or by printing an anonymous descrip-
tion of individuals that would unmistakenly identify them. Id.

207. Id.

208. Id.
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attorney.209

Although these alternatives are not exhaustive, they would pro-
vide protection for the students’ first amendment rights and the
school authorities’ interest in avoiding potential tort liability. Inher-
ent in this manner of care taken by the school officials is the teach-
ing of constitutional law to high school students. The standard
established in Kuhlmeier supports the principle that the purpose of
the invasion of interest doctrine is to balance the interests of the
school administrators and high school students. Such fundamental
first amendment interests are at stake, students deserve no less than
a showing by school officials that student speech will invade an indi-
vidual’s privacy interest before allowing school officials to limit that
speech. The standard in Kuhlmeier, coupled with one of the alterna-
tives discussed above, will properly protect the interests of school of-
ficials and students and should serve as a guide for future litigation
in this area.

CONCLUSION

The clash between student speech and school board regulation
was showcased in the Eighth Circuit decision Kuhlmeier v. Hazel-
wood School District. The Eighth Circuit found that a student news-
paper was a public forum and thus entitled to the free expression
protections given high school students by the Supreme Court in its
landmark Tinker case. In response to the school district’s argument
that the newspaper would have violated identifiable privacy interests,
the Eighth Circuit held that school officials could only limit expres-
sion in a public forum when the expression would have been tortious.
Finding that the newspaper articles were not tortious, the Kuhlmeier
court concluded that the students could publish the articles.

In so holding, the Eighth Circuit squarely placed the burden of
showing an invasion of privacy on school boards and also defined the
extent of the invasion necessary to warrant regulation, that is, tor-
tious. The willingness of the Kuhlmeier court to find that a student
newspaper was operating as a public forum and the emphasis the
court placed on the invasion of rights prong of the Tinker test pro-
vided a strong boost for student free-expression rights. In effect, the

209. Note, supra note 101, at 643 (citing Reineke, 484 F. Supp. at 1258) (suggesting
that limited prior restraint would be permitted until an attorney’s opinion can be ob-
tained). This commentator suggests that the student must be afforded a right, as in
any adverse determination such as a suspension by the school board, which would pro-
tect the student from abuse by school officials. Further, this right to review was up-
held in Nitzberg, 525 F.2d at 383-84; Bauchman, 478 F.2d at 1348-49, and Eisner, 440
F.2d at 810. Such a review would give students “a prompt and appealable decision.”
Note, supra note 101, at 651.
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Eighth Circuit has sent a message to highschool newspapers that
their efforts are a valuable addition to the rich American heritage of

a free press.

Sylvia Lee Melton - 88



