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"WHAT'S A HANDSHAKE WORTH?" CONAGRA, INC. v. CARGILL,
INC.

"Trust a handshake? Listen, pal, the only thing you can
trust in this business is that people are greedy."*

INTRODUCTION

On October 17, 1978, Charles M. Harper, President of ConAgra,
Inc., and David J. LaFleur, President of MBPXL, shook hands and
announced to the media that the boards of both companies had
agreed to a one-for-one stock swap merger worth 65 million dollars.1

ConAgra, it seemed, had scored an impressive coup by acquiring a
company twice its size in an aggressive move that would make the
Omaha-based producer of feed and foodstuffs a force to be reckoned
with in the future.2

On March 9, 1986, an enraged Charles M. Harper addressed re-
porters with his reaction to the Nebraska Supreme Court's decision
in ConAgra, Inc. v. Cargill, Inc. :3

We had a signed formal agreement with MBPXL's board....
ConAgra's stockholders would be much better off if we were
in Texas, where a contract is a contract, as demonstrated by
the Texaco-Pennzoil case ... we're optimistic the Nebraska
Supreme Court will recognize that a contract is a contract in
Nebraska.

4

This Note examines the forces that created one of the most con-
troversial results in corporate merger history and analyzes the deci-
sion that attempted to make sense out of a situation where sound
business judgment did not control. Such is the background of
ConAgra.

ConAgra was not the result of a "vacuum over the Nebraska
Supreme Court."5 Nor was it a case in which Chief Justice Krivosha
spoke "with an Eastern accent," siding with the eastern investment

* Sonny Crockett, Miami Vice, "Where the Buses Don't Run" (fall 1985).

1. A Takeover Tangle Over a Beef Packer, Bus. W., Dec. 11, 1978, at 62, 62 [here-
inafter Takeover Tangle].

2. See id.
3. 222 Neb. 136, 382 N.W.2d 576 (1986).
4. ConAgra Ruling Set, N.Y. Times, Mar. 10, 1986, at D-6, col. 6 (late city final

ed.).
5. ConAgra's Harper Spars With Bar Official Hewitt, Omaha World Herald,

Mar. 16, 1986, at 12, col. 1. ConAgra has raised many intemperate comments among
the principal players involved, caused perhaps by the very high stakes involved in the
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banking establishment.6 Instead, the decision was an attempt to cope
with one of the largest and most complex merger fevers in American
corporate history.7 ConAgra is a good example of the chaos that can
occur when the law does not evolve at the same pace as the corporate
practice it governs.8 This Note critically evaluates the current status
of the law as applied to mergers and suggests some needed reform
through interpretations of current law which would bring stability to
an area which requires stability to thrive.9

This Note begins with an explanation of the facts and holding of
the ConAgra decision and then focuses on prior developments in the
"merger game." 10 A comparison is then made with the Pennzoil, Co.
v. Texaco, Inc." litigation, which will help illustrate the manner in
which the personalities involved can influence the outcome of these
cases.12 A background summary of the treatment of tortious inter-
ference and contractual interpretation in Nebraska culminates in a
discussion of two competing theories of merger behavior.13 This will
develop a foundation to analyze the Nebraska Supreme Court's deci-
sion in ConAgra, using existing case law.14 Finally, this Note con-
cludes with a brief analysis of why the ConAgra-MBPXL merger
failed and suggests procedures to effect a judicially-acceptable lock-
up provision in a merger agreement.15

FACTS AND HOLDING

ConAgra, Cargill, and MBPXL are Delaware corporations. 16

ConAgra is an Omaha-based, publicly-held international diversified
basic feed and foodstuffs company. 17 Cargill is a Minneapolis-based,
privately-held company engaged in all aspects of the agricultural
commodity business.' 8 The last player, the "target" company,

litigation. See generally id. (Harper claiming that the court's decision was a miscar-
riage of justice).

6. Id.
7. Merger Game Altered By New Rulings, N.Y. Times, Dec. 30, 1985, at D-1, col. 3

(late city final ed.) [hereinafter Merger Game].
8. Interview with J. Patrick Green, Professor of Law, Creighton University

School of Law (June 9, 1986).
9. Id.

10. See infra notes 80-147 and accompanying text.
11. No. 84-05905, slip op. (151st D. Tex. Nov. 19, 1985) modified, No. 01-86-0216-

CV, slip op. (1st D. Tex. Ct. App. Feb. 12, 1987) (available on LEXIS, States library,
Tex. file).

12. See infra notes 148-72 and accompanying text.
13. See infra notes 232-82 and accompanying text.
14. See infra notes 283-335 and accompanying text.
15. See infra notes 336-54 and accompanying text.
16. ConAgra, Inc. v. Cargill, Inc., 222 Neb. 136, 137, 382 N.W.2d 576, 578 (1986).
17. Id. at 140, 382 N.W.2d at 576. See Takeover Tangle, supra note 1, at 62.
18. ConAgra, 222 Neb. at 140, 382 N.W.2d at 579.
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MBPXL, was a publicly-held, "integrated slaughterer and fabricator
of beef products and byproducts." 19

In July of 1978, ConAgra and MBPXL management met to dis-
cuss the possibility of a stock merger between the two companies.20

These discussions led to the drafting of a letter of intent, which was
executed by the management of the two companies on August 11,
1978.21 This letter was promptly rejected by the MBPXL board on
August 16, 1978.22 A second letter of intent was then approved by
both boards and executed on September 28, 1978 by the presidents of
both companies. 23 The respective companies then conducted further
negotiations regarding the merger through October 17, 1978.24

In September of 1978, Cargill representatives discussed among
themselves a possible cash purchase of MBPXL stock to effect a
merger.25 On October 11 and 12, 1978, Cargill representatives toured
MBPXL's facilities in connection with their proposed acquisition at-
tempt.26 Four days later, ConAgra's board of directors approved an
"Agreement and Plan of Reorganization and Merger," which was
duly approved by the MBPXL board and executed by both parties.27

However, certain shareholders of MBPXL, including two officers and
directors of the company, entered into fourteen separate agreements
with Cargill on November 14, 1978 to acquire 21.9 percent of
MBPXL's outstanding common stock, with a further purchase of 4.5
percent planned for January 3, 1979.28 On November 16 and 27, and
on December 5, 1978, MBPXL's board of directors met to discuss all

19. Id. MBPXL was formed in 1974 by the merger of Missouri Beef Packers, Inc.
and Kansas Beef Industries, Inc. Id.

20. Id. at 141, 382 N.W.2d at 579.
21. Id.
22. Id. at 141, 382 N.W.2d at 580. This refusal was prompted by the resistance of

Samuel Marcus, a retired MBPXL director, and his sons, who owned almost 10 percent
of MBPXL's common stock. Samuel Marcus was furious, believing that this deal was
"cut behind his back." Deposition of Jerry Marcus at 19, ConAgra, v. Cargill, Inc., 222
Neb. 136, 382 N.W.2d 576 (1986). As a result, Samuel Marcus refused to support the
deal. ConAgra, in its Nebraska Supreme Court brief, tried to develop this fact into a
plausible motive for the Marcus sale. Id. at 19-23. After the MBPXL board meeting at
which the agreement was approved, Samuel Marcus approached Charles Harper, Pres-
ident of ConAgra, and stated: "This deal will never go through.., my boys have been
discriminated against for a long time and there wasn't any good will in that Board
meeting today." Brief for Appellee at 4, ConAgra, Inc. v. Cargill, Inc., 222 Neb. 136,
382 N.W.2d 576 (1986).

23. ConAgra, 222 Neb. at 143, 382 N.W.2d at 581.
24. Id. at 145, 382 N.W.2d at 581.
25. Id. at 138, 382 N.W.2d at 578.
26. Id.
27. Id.
28. Id. The Hart-Scott-Rodino Antitrust Improvements Act of 1976 prevented

Cargill from acquiring all of the Marcus shareholder group's stock through purchase
agreements. See 15 U.S.C. § 18(a) (1982).
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merger-related activities.29

David J. LaFleur, President of MBPXL, had several reasons to
be warm to the idea of merging with ConAgra. MBPXL, like others
in the "price-sensitive beef industry" had earnings that swung up and
down with the beef-growing cycle.3 0 The company lacked diversifica-
tion to offset the earnings fluctuations.3 1 While MBPXL would lose
a measure of autonomy as a ConAgra subsidiary, its revenues of 1.1
billion dollars, against ConAgra's 546 million dollars, all but assured
MBPXL's management a strong voice in the new company. 32 More-
over, LaFleur extracted a promise from ConAgra to refrain from en-
tering the beef business as part of the merger consideration.3 3

Conversely, if MBPXL merged with Cargill, MBPXL would be just
another one billion dollar enterprise within an eleven billion dollar
company.

34

Samuel Marcus, a retired director of MBPXL, was not impressed
with this logic. He thought that MBPXL was "selling out too
cheaply," as ConAgra's stock price lost $4 per share in value.3 5 Out-
voted by a majority of the MBPXL board in September, the family
went to Cargill and privately sold their own shares and those of in-
vestors close to the family.36

Shook, Hardy & Bacon, counsel for MBPXL, outlined to the
MBPXL board the various options that the board could pursue at the
November 27, 1978 meeting. The board could recommend to the
shareholders that they accept the ConAgra proposal, recommend ac-
ceptance of the Cargill proposal, proceed with the shareholders'
meeting and present both proposals, take no action on either propo-
sal, or continue to review both offers.3 7

29. Id.
30. See Takeover Tangle, supra note 1, at 62.
31. Id.
32. Id. ConAgra concluded that MBPXL "was the most attractive merger candi-

date" for entry into the boxed-beef industry. As such, MBPXL would have significant
bargaining power with regard to control of the new entity. ConAgra, 222 Neb. at 141,
382 N.W.2d at 579.

33. See Takeover Tangle, supra note 1, at 63.
34. See id.
35. See id. ConAgra's stock value plummeted from 25 to 21 dollars per share af-

ter the ConAgra-MBPXL merger was announced. However, it rebounded six dollars
upon the apparent success of the Cargill tender offer for MBPXL. These fluctuations
reflected Wall Street's perception that the ConAgra-MBPXL merger was unfavorable
for ConAgra. Brief for Appellant at 37, ConAgra, Inc. v. Cargill, Inc., 222 Neb. 136, 382
N.W.2d 576 (1986).

36. ConAgra, 222 Neb. at 148-50, 382 N.W.2d at 583-84. Cargill had expressed an
earlier interest in MBPXL, yet these efforts were rejected by LaFleur with the state-
ment: "It wouldn't draw flies." Id. at 144, 328 N.W.2d at 581.

37. Id. at 151, 382 N.W.2d at 587.
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On December 7, 1978, Cargill Holdings3 8 commenced its tender
offer in which it agreed to purchase MBPXL shares beginning on De-
cember 27, 1978.39 This development was a result of the MBPXL
board's decision on December 5, 1978 to cancel the shareholders'
meeting scheduled for December 15, 1978.40 The shareholders' meet-
ing to consider both offers could not be held until late January, 1979,
due to the combined effects of the Kansas takeover statute and appli-
cable federal securities laws.41 The delay would deprive MBPXL
shareholders of a choice in deciding when to tender their shares,
since different tax consequences would result based on when the
shares were tendered.42 The MBPXL board also decided at this
meeting, after hearing counsel's advice, not to recommend the
ConAgra proposal to its shareholders, but to recommend the Cargill
proposal.

43

By late January of 1979, Cargill had purchased some 92.5 percent
of outstanding MBPXL common shares.4 4 On March 1, 1979, Cargill
Holdings ended its separate corporate existence and merged into
MBPXL, which now operates as the Excel Corporation, a wholly-
owned subsidiary of Cargill, Inc.45

Meanwhile, on November 21, 1978, ConAgra commenced an ac-
tion in equity in the Nebraska District Court of Douglas County to
restrain Cargill from tortiously interfering with the ConAgra-
MBPXL merger agreement which had been executed on October 17,
1978.46 Also, on November 21, a temporary restraining order was en-
tered against Cargill.47 A preliminary injunction was later entered
enjoining Cargill "from tortiously interfering with the contractual re-
lations between [ConAgra] and MBPXL Corporation."48 This order
did not, however, enjoin Cargill from proceeding with its tender offer

38. Cargill Holdings consisted of a shell subsidiary set up by Cargill, Inc. to con-
summate the MBPXL tender offer. Brief for Appellant at 2 n.2, Congra.

39. Con gra, 222 Neb. at 138, 382 N.W.2d at 578.
40. Id. at 152-53, 382 N.W.2d at 587-88.
41. Brief for Appellant, at 15, 30, Con4gra. The provisions of sections 17-1276 to

1284 of the Kansas Statutes Annotated would have delayed the commencement of a
tender offer until mid-January of 1979, unless the MBPXL board unanimously recom-
mended the Cargill offer. MBPXL was required to disclose in its proxy solicitations
all of the events that had occurred up to this date, such as the Cargill offer and the
Marcus sale to Cargill. 17 C.F.R. § 240.14a-9 (1978). These disclosures would have re-
quired additional review by the Securities and Exchange Commission, making a De-
cember shareholders' meeting impossible. Brief for Appellant at 15, 30, Con4gra.

42. Brief for Appellant at 15, 30, ConAgra.
43. Con4gra, 222 Neb. at 153, 382 N.W.2d at 588.
44. Id. at 138, 382 N.W.2d at 578.
45. Id.
46. Id. at 139, 382 N.W.2d at 578.
47. Id.
48. Id.
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for MBPXL.49

ConAgra later joined MBPXL as a party defendant, alleging that
the latter was a party to a conspiracy to interfere with the merger
agreement and therefore had breached that agreement. 50 Cargill and
MBPXL demurred on the grounds of improper joinder of claims and
parties. 51 These special demurrers were denied.52

Following discovery, the parties moved for partial summary
judgment on the issue of liability.53 On April 10, 1980, the district
court ruled that "no genuine issue of fact with respect to liability ex-
isted, entered a partial summary judgment in favor of [ConAgra], and
denied [Cargill's] motion for partial summary judgment. ' 54

The period between April 10, 1980 and August 16, 1982 was filled
with motions for reconsideration and for transfer to the law docket,
all of which were denied.55 On August 16, 1982, a four-week trial be-
gan in order to resolve the issues of proximate cause and damages. 56

On October 3, 1983, the district court entered judgment in favor of
ConAgra and awarded damages of $15,996,000. 57 Cargill's motion for
a new trial was overruled on October 21, 1983.5" Cargill then fol-
lowed with an appeal to the Nebraska Supreme Court, assigning nu-
merous errors as to the pretrial rulings, the partial summary
judgment, and the final decree rendered by the district court.59

The Nebraska Supreme Court began its analysis by stating the
obligations that a board of directors has pursuant to a merger agree-
ment before shareholder approval.60 The applicable law under these
circumstances was found to be subsections 251(b) and (c) of the Dela-
ware General Corporation Law, which provided that "[t]he board of
directors of each corporation which desires to merge... shall adopt a
resolution approving an agreement of merger or consolidation," and
that the agreement adopted "shall be submitted to the stockholders

49. Id. Curiously, ConAgra did not seek to enjoin Cargill's tender offer. Cargill,
in its Nebraska Supreme Court brief, seized on this failure as justification for Cargill's
conduct, since the injunction held the tender to be a lawful independent act. Brief for
Appellant at 28, ConAgra.

50. Con gra, 222 Neb. at 139, 382 N.W.2d at 578.
51. Id.
52. Id.
53. Id.
54. Id. There was some confusion over the issues left to be tried as a result of the

trial judge's refusal to define the undisputed material facts. Brief for Appellant at 3,
ConAgra.

55. ConAgra, 222 Neb. at 139, 382 N.W.2d at 578.
56. Id. at 139-40, 382 N.W.2d at 578-79.
57. Id. at 140, 382 N.W.2d at 579.
58. Id.
59. Id.
60. Id. at 153, 382 N.W.2d at 586.
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of each constituent corporation... for the purpose of acting on the
agreement." 61 The court also accepted Cargill's assertion that the
merger agreement was an executory contract "specifically drafted to
permit the MBPXL Board to fulfill its fiduciary duty to the com-
pany's shareholders. '62

Having selected this analytical framework, the determinative is-
sue became whether the actions of the MBPXL board were protected
because the board was acting within its fiduciary duty.63 The court
held that the MBPXL board's fiduciary duty to its stockholders "obli-
gated" it to withdraw its recommendation of the ConAgra proposal,
and that Cargill and MBPXL were not liable for breach of contract
or tortious interference with a contract.6 4 This finding was centered
on the court's notion that the MBPXL board's fiduciary duty acted as
a condition precedent to the formation of a binding contract between
the parties under the terms of the "best efforts" clause.6 5 The court
reasoned that since a binding contract is an element of a tortious in-
terference as well as a breach of contract action, neither Cargill or
MBPXL could be found liable for their combined conduct. 66

Judges White, Shanahan, and Grant dissented from the per
curiam opinion, asserting that the majority ignored basic principles of
contract law in reaching its decision, and that the long-term effect of
the majority decision was to circumscribe the role of a corporate
board of directors by restricting the exercise of that board's business
judgment.6 7 In addition, the dissenters found the use of the major-
ity's cited cases "selective" and "inapposite. 68

Based on this analysis and the ramifications of the majority's
sweeping declaration of a board's fiduciary duty, the dissenters postu-
lated that merger agreements at best would become mere formalities,
having no legal effect.69 The dissenters, therefore, would have af-
firmed the lower court's holding.70

61. DEL. CODE ANN. tit. 8, § 251(b)-(c) (1974).
62. ConAgra, 222 Neb. at 153-54, 382 N.W.2d at 586.
63. See id.
64. See id. at 158, 382 N.W.2d at 588-89.
65. Id. at 158-59, 382 N.W.2d at 589. See inkfra note 294 (including the text of the

"best efforts" clause).
66. Id. at 158, 382 N.W.2d at 589.
67. Id. at 168, 382 N.W.2d at 594.
68. Id.
69. Id.
70. Id.
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BACKGROUND

BACKGROUND OF THE MERGER GAME

The past eight years have witnessed one of the most vicious and
complex merger cycles in American business history.7 1 Created by a

relaxing governmental stance toward antitrust issues72 and an in-
creasingly sophisticated system of financing, the terms "raider, 73

"white knight, '74 and "greenmail"7 5 have become readily recogniza-
ble features of the merger game.76

This eight-year period has also seen the major court decisions

that have set the ground rules for merger battles.7 7 The trend of
these decisions seems to grant a board of directors threatened by

merger a "larger arsenal" in dealing with a merger situation.78

Within the holdings of the following cases decided during this period
lies the confused legal principles which foreshadowed the ConAgra
holding.

79

Jewel Companies v. Pay Less Drug Stores N.W, Inc.8 0 was an

early example of the confusion found in case law regarding the issues
involved with merger and merger agreements in the corporate set-

ting.8 ' Jewel dealt with a merger agreement between Jewel and Oak-
land Pay Less which called for a tax-free exchange of stock and was

71. Merger Game, supra note 7, at D-1, col. 3.
72. See Lockups Ease an Acquisition, May Forestall Bidding War, Legal Times,

Oct. 24, 1983, at 13-14.
73. Unocal v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985). "Raider" refers

to an individual, investment firm or company which stalks the corporate world seeking
profit through hostile takeover attempts and "value maximization." Normally, the
raider receives his profit through greenmail. See id. See also infra note 75.

74. Unocal, 493 A.2d at 954. "''White Knight' refers to a friendly bidder who en-
ters a hostile tender situation to attempt a purchase of the company and thus thwart
the unfriendly suitor." Id. at 954 n.14.

75. Id. at 954. "'Greenmail' refers to the practice of buying out a takeover bid-
der's stock at a premium that is not available to other shareholders in order to prevent
the takeover." Id. at 954 n.13.

76. See id. at 954.
77. Merger Game, supra note 7, at D-1, col. 3.
78. Id.
79. See supra notes 60-68 and accompanying text.
80. 510 F. Supp. 1005, 1009 (N.D. Cal. 1981), offd, 550 F. Supp. 770, 773 (N.D. Cal.

1982), rev'd, 741 F.2d 1555, 1564 (9th Cir. 1984).
81. In 1981, the district court in Jewel denied a preliminary injunction which

would have enjoined the tender offer commenced by Pay Less. Id. at 1009. In 1982,
the district court granted a summary judgment, rejecting Jewel's claim that Pay Less
Northwest's conduct with regard to Pay Less Oakland shareholders constituted tor-
tious interference. Jewel Companies v. Pay Less Stores N. W, Inc., 550 F. Supp. 770,
773 (N.D. Cal. 1982), rev'd, 741 F.2d 1555, 1564 (9th Cir. 1984). The Ninth Circuit, on
appeal, reinstated Jewel's claim on the grounds that Pay Less Oakland's board of di-
rectors could bind its corporation to a merger agreement in limited circumstances.
Jewel Companies v. Pay Less Stores N. W, Inc., 741 F.2d 1555, 1564 (9th Cir. 1984).
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conditional upon shareholder approval.8 2 Oakland ,Pay Less agreed
to use its "best efforts" to consummate the merger and to recom-
mend approval to its shareholders.8 3 Following public announcement
of the proposed Jewel-Oakland merger, Pay Less Northwest at-
tempted to acquire Oakland through a cash tender offer.8 4 Jewel
failed to increase its offer, and the Oakland Pay Less board unani-
mously recommended the acceptance of the more valuable Pay Less
Northwest offer.85 The federal district court ("Jewel I") rejected
Jewel's claim that Pay Less Northwest's actions constituted tortious
interference.8 6 The court found that the merger agreement involved
was not a binding contract because only the shareholders held the
power to accept the contract.8 7 The court further commented that
"the marketplace is the proper forum to resolve competing tender
offers.""8

The Ninth Circuit Court of Appeals ("Jewel II") overturned the
district court's decision, finding that a board may bind itself in lim-
ited areas to exert its best efforts to consummate a merger.8 9 The
court failed to discuss the full scope of a board's "best efforts" obliga-
tion, but determined that it did "include at a minimum a duty to act
in good faith." 90 The Ninth Circuit also noted:

The board can bind the corporation temporarily with provi-
sions . . .which essentially require the board of the target
firm to refrain from entering any contract outside the ordi-
nary course of business or from altering the corporation's
capital structure. Such provisions are intended, essentially
to preserve the status quo until the shareholders consider
the offer.91

The court concluded that a board could bind itself in limited areas
consistent with its fiduciary duties, pending shareholder approval. 92

82. Jewel, 550 F. Supp. at 772.
83. Id.
84. Id.
85. Id. In this regard, Pay Less Oaldand's board fully disclosed to its shareholders

a complete history of the two competing offers. Id.
86. Id. at 772-73. "Jewel I' signifies the lower federal court actions, namely the

preliminary injunction and the summary judgment proceedings. Jewel, 510 F. Supp. at
1009; Jewel, 550 F. Supp. at 773.

87. Jewel, 550 F. Supp. at 772.
88. Id. at 773. This case also provides a portion of the framework for the "free

market" theory of merger behavior which is examined later in this Note. See id. at
772. See also infra notes 230-55 and accompanying text (discussing the proposition that
stockholders are the ultimate managerial apparatus).

89. Jewel, 741 F.2d at 1563. The Ninth Circuit reversed the lower court holding
that only stockholders could accept a merger agreement. Id. at 1555.

90. Id. at 1564.
91. Id. at 1564 n.12.
92. Id. at 1564 n.11.
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This issue was also addressed by the Illinois appellate court in
Belden Corp. v. InterNorth, Inc.93 Belden entered into a merger
agreement with Crouse-Hinds. 94 After InterNorth's subsequent
tender offer for Crouse-Hinds, Belden sought to enjoin InterNorth's
offer, which was conditional upon the defeat of the Crouse-Hinds and
Belden merger.95 Belden claimed that InterNorth's actions consti-
tuted contractual tortious interference and interference with a "pro-
spective business advantage. '9 6  The lower court granted a
preliminary injunction which was eventually vacated by the appellate
court.97 The appellate court found that a merger agreement which is
subject to stockholder approval gives the acquiring company "nothing
more than a mere expectancy that the agreement will be
consummated."

9 8

In Hanson Trust PLC v. ML SCM Acquisition, Inc.,99 the United
States District Court for the Southern District of New York ad-
dressed the additional element of a "lock-up," which further compli-
cated the merger game. Hanson Trust made an offer to buy all of
SCM's stock for $60 per share.'0 0 SCM then reached an agreement
with Merrill Lynch regarding Merrill Lynch's acquisition of SCM for
$70 per share.10 1 Hanson increased its offer to $72 per share, which

93. 90 Ill. App. 3d 547, 548, 413 N.E.2d 98, 99 (1980).
94. Id. at 548, 413 N.E.2d at 99. Merger agreements normally provide the agreed-

upon consideration for the transaction and the means of consummating the transac-
tion. 3 Fletcher, Cyclopedia of Corporations, § 848, at 168 (1975).

95. Belden, 90 Ill. App. 3d at 549, 413 N.E.2d at 100.
96. Id.
97. Id.
98. Id. at 550, 413 N.E.2d at 101 (emphasis added).
99. 623 F. Supp. 848 (S.D.N.Y. 1985), rev'd, 781 F.2d 264 (2d Cir. 1986). Much of

the recent litigation in the corporate merger area has concerned the controversy sur-
rounding the validity of a "lock-up," which is a mechanism within the agreement that
protects a merger offer from competing overbids. Note, Lock-up Options: Toward a
State Law Standard, 96 HARV. L. REv. 1068, 1068 (1983). In these cases, courts assume
that it is lawful for a third party interloper to make a bid for a company which has
entered into a merger agreement with another party. See Pantor v. Marshall Field &
Co., 646 F.2d 271, 283 (7th Cir. 1981) (holding lock-ups valid, except where misrepre-
sentation is involved) cert. denied, 451 U.S. 1092 (1981). The courts tend to focus on
the fairness and legality of the devices, (for example, the "crown jewel" accommoda-
tion which allowed for the purchase of key corporate assets at rock-bottom prices in
order to deter competing bids), used to facilitate the "lock-up" and the motive behind
such devices. See ConAgra, 222 Neb. at 153, 382 N.W.2d at 584 (appellants assert that
motive and fairness of the competition becomes the standard of legality). Cf. Mobil
Corp. v. Marathon Oil Co., 669 F.2d 366, 382 (6th Cir. 1981) (invalidating a lock-up op-
tion). The Mobil decision has been effectively repudiated by the U.S. Supreme Court
in Schreiber v. Burlington Northern, 105 S. Ct. 2458, 2470 (1985). The Court's holding
has not settled this question, since their holding found that lock-ups and "crown
jewel" options did not constitute manipulative devices under section 14(e) of the Se-
curities Exchange Act. Id.

100. Hanson, 781 F.2d at 268.
101. Id. at 269. SCM sought a "white knight," a friendly takeover partner, to deter
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was upstaged by Merrill Lynch's offer of $74 per share, provided that
SCM would give Merrill Lynch lock-up options to buy SCM's pig-
ments business and its Durkee Famous Foods subsidiary.'0 2 Hanson
responded with a $75 cash tender offer, subject to the invalidation of
the lock-up, and filed suit in federal court, seeking an injunction of
the lock-up provision.'0 3 The court upheld the lock-up after finding
that it could "not secure" ML SCM's offer without the lock-up.10 4

In contrast to the Hanson court, the Delaware Supreme Court
opposed the lock-up in Revlon, Inc. v. MacAndrews & Forbes Hold-
ings, Inc.i0 5 In August 1985, Pantry Pride, through its affiliated sub-
sidiary, MacAndrews & Forbes, offered $45 per share for Revlon, an
offer dismissed as "ridiculous.' 0 6 Revlon then began to increase its
debt in an attempt to ward off the takeover.'0 7 Pantry Pride retali-
ated with a $53 offer.'08 Concluding that the company would likely
be broken up, the Revlon board began to "shop around."1 0 9 The
board found a more palatable suitor in Forstmann Little & Company
("Forstmann"), which offered $56 per share in a leveraged buyout
plan.11 0 Pantry Pride then topped Forstmann's bid by twenty-five
cents."' Forstmann responded with an offer of $57.25, also agreeing
to protect the holders of newly issued Revlon notes which had fallen
sharply in value, an occurrence that caused Revlon's directors some

the Hanson bid. Following several days of negotiations, SCM and its investment
banker enticed Merrill Lynch to participate in a leveraged buyout. The agreement
provided that Merrill, through its shell entity ML SCM Acquisition, Inc., would make
a seventy dollar cash tender offer for eighty-five percent of SCM. Id.

102. Id. at 270.
103. Id. at 272. This lock-up consisted of a nine million dollar break-up fee, paya-

ble should a thid party acquire one-third of SCM's stock, an additional six million dol-
lar "hello again" fee and an option to purchase SCM's Pigments and Consumer Foods
business. Merrill Lynch also sought a stock option, which SCM subsequently refused.
Id. at 270.

104. Id. at 264, 272.
105. 506 A.2d 173, 182 (Del. 1986), affg 501 A.2d 1239 (Del. Ch. 1985).
106. Id. at 178. The chief executive officers of Revlon and Pantry Pride, Michel C.

Bergerac and Ronald 0. Perelman, formed a strong personal antipathy toward one an-
other during the negotiations. This, coupled with disagreement on the valuation of
Revlon, led to the dismissal of Pantry Pride's overtures by the Revlon board. Id. at
179.

107. See id.
108. Id.
109. See id. at 180.
110. Id. at 178, 180. A leveraged buyout plan ("LBO") typically consists of a junk

bond or debenture offering, often along with some cash to the shareholders, which is
financed by spinning off and selling assets of the company. In Revlon's case, the LBO
was to be financed by the sale of Revlon's Norcliff Thayer, Reheis, cosmetic, and fra-
grance divisions in separate transactions. Experts estimated that these separate trans-
action would produce a return somewhere between $60 and $70 per share, while the
entire company as a whole was valued in the "mid-fifty" dollar range. Id. at 178-79.

111. Id. at 180.
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concern. 112 In exchange, Revlon's board agreed to lock-up Forst-
mann's offer by offering an option to purchase key assets at bargain-
basement prices. 113 Pantry Pride then offered $58 per share and
pledged its support of the notes;114 it also sued to void the lock-up. 115

In a decision upheld by the Delaware Supreme Court, the Dela-
ware Court of Chancery overturned the lock-up.116 The chancery
court found that when Revlon's board agreed to a bargain-basement
lock-up, it acted to the detriment of Revlon's shareholders and in its
own self-interest to resolve the noteholder's problems.117 The court
noted that "[a] lock-up agreement is not per se illegal ... [but] must
advance or stimulate the bidding process, not retard it."'118 Declining
to defer to the board's business judgment, the court concluded that
where a "lock-up option is extended to foreclose further bidding in
an active bidding situation and to promote an agreement which re-
lieves the directors of the potentially damaging consequences of their
own defensive policies," the lock-up should be voided.119

The tradition of judicial deference to a board's business judgment
by the courts was again not followed in Smith v. Van Gorkom.120 In
this case, the directors were found liable for mismanagement even
though their actions produced an unqualified success.' 2 '

In 1980, Trans Union Corporation, a railcar producer, merged
with the Marmon Group, Inc., which was controlled by the Pritzker

112. Id. at 180-81. These notes were issued as a defensive measure. Revlon offered
to buy back ten million shares with Senior Subordinated Notes and shares of a Cumu-
lative Convertible Exchangeable Preferred Stock. These "new notes contained cove-
nants limiting Revlon's ability to incur additional debt, sell assets, or pay dividends."
However, as part of the LBO package, these covenants were waived, which caused the
market value of these notes to fall drastically. This prompted many irate noteholder
telephone calls. On October 10, 1985, the Wall Street Journal reported that some note-
holders were threatening litigation. Id. at 180.

113. Id. at 180-81. See supra note 112 (discussing the threat of shareholder
litigation).

114. Id. at 181 (conditioning offer upon the nullification of the Forstmann lock-up).
115. Id.
116. Id. at 179-80.
117. MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc., 501 A.2d 1239, 1249 (Del.

Ch. 1985). In so holding, the court noted: "(T]he element of loyalty may turn, as it
does here, in the selection of a takeover defense or a bargaining device that is not pro-
portionate to the objective needs of the shareholders but merely serves the conven-
ience of the directors." Id.

118. Id. at 1247 (citing Thompson v. Enstar Corp., No. 7641, slip op. at 12 (Del. Ch.
June 20, 1984)).

119. Id.
120. 488 A.2d 858, 864-66 (Del. 1985).
121. Id. (holding that the board's decision was not based upon "informed business

judgment"). See generally Herzel & Katz, Smith v. Van Gorkom: The Business of
Judging Business Judgment, 41 Bus. LAW. 1187, 1190-92 (1986) (discussing the ramifi-
cations of a stricter scrutiny regarding directors' actions).
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family.122 Trans Union had accumulated investment tax credits
which it could not use.1 2 3 Jerome Van Gorkom, president of Trans
Union, felt that a merger with Marmon would allow the company to
"cash in" on its investment tax credits. 124 Trans Union stockholders
received a twenty dollar premium over the current market price, but
some "who thought the share price too low" sought court inter-
vention. 125

In their petition, the stockholders alleged that Van Gorkom
breached his fiduciary duty by negotiating the merger agreement
without the knowledge of the other board members.126 The court
found that Van Gorkom put the deal together himself, presented it to
the board "almost as a fait accompli," obtained the board's approval
after two hours of discussion, and signed the merger documents
while attending a social benefit for the Chicago Lyric Opera.12 7 How-
ever, the court also found that the board which finally approved the
merger had substantial business experience. 128

The overriding issue before the court in Van Gorkom was to de-
termine if individual directors who failed to inform themselves and
the stockholders of all available and relevant information regarding
the proposed merger could be held liable even when the shareholders
made a profit.129 . The directors raised the business judgment rule as
a defense to their action, a defense that was rejected. 130 The court
found the directors individually liable because of their failure to in-
quire into the merger agreement and to disclose to the shareholders
the information that a reasonable shareholder would desire in deter-
mining whether or not that shareholder would participate in the
transaction.' 31 The fact that the shareholders received a premium on
their shares became unimportant, as the court concluded that a direc-
tor's fiduciary duty included the obligation to get the best possible

122. Van Gorkom, 488 A.2d at 870.
123. Id. at 864.
124. See Herzel & Katz, supra note 121, at 1188.
125. Id. The investment firm of Kohlberg, Kravis, Roberts & Co. ("KKR") made

an offer of $60 per share as compared to Marmon's $55 offer. Van Gorkom's reaction
to this offer was negative due to its "financing conditions." However, Marmon's offer
was similarly conditioned. Van Gorkom, 488 A.2d at 884-85.

126. Van Gorkom, 488 A.2d at 866.
127. Herzel & Katz, supra note 121, at 1188.
128. Id. Members of this board included a former dean of the University of Chi-

cago Business School and the chief executives of IC Industries Holding Co., American
Steel, U.S. Gypsum, and Swift & Co. Id. at 1188.

129. See Van Gorkom, 488 A.2d at 874 (emphasis added).
130. See id. at 889. The court stated: "[T]he defendants ... mistake the business

judgment rule's application to this case by erroneously invoking presumptions of good
faith and 'wide discretion.'" Id.

131. Id. at 893.
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price under the circumstances for his shareholders. 132

The court held that directors faced with the decision to accept or
reject a merger offer must exercise informed business judgment to
get the protection of the business judgment rule even when there are
no allegations of self-dealing. l 33

Nevertheless, in Unocal Corp. v. Mesa Petroleum Co.,134 the Del-
aware Supreme Court approved the legality of an exclusionary
tender offer in response to a hostile takeover attempt.135 Mesa's two-
tier "front-loaded" tender offer sought to purchase thirty-seven per-
cent of Unocal's shares for $54 per share.136 This would have given
Mesa control over fifty-one percent of Unocal's stock.' 3 7 The "back
end" of Mesa's offer was to finance the purchase of the remaining
forty-nine percent of Unocal's shares by the use of "junk bonds" pur-
portedly worth $54 dollars.138

To retaliate, Unocal took a bold defensive step. It offered to pay
$72 per share for the remaining forty-nine percent of Unocal's out-
standing stock, but it excluded Mesa from participating.139 Mesa
filed suit to overturn this tender offer on the grounds that Unocal's
directors had breached its fiduciary duty by treating a special group
of shareholders more favorably.140

The Delaware Supreme Court upheld Unocal's tender offer,
finding that it was a defense against a corporate "perceived harm.' 1 4 1

The court stated that "wholly beyond the coercive aspect of an inade-
quate two-tier tender offer, the threat was posed by a corporate
raider with a national reputation as a greenmailer.'1 42 The court,
however, limited the effect of its holding by adding foreboding lan-
guage: "A corporation does not have unbridled discretion to defeat
any perceived threat by any Draconian means available."'1 43

These cases helped create the growing uncertainty regarding cor-

132. Id.
133. Id. at 872-73.
134. 493 A.2d 946 (Del. 1985).
135. Id. at 948.
136. Id.
137. Id.
138. Id. The purpose behind the two-tier "front-loaded" tender offer is to motivate

shareholders to tender their shares expeditiously: the front-tier consists of those
shareholders who tender their shares to the extent that the corporate raider acquires
fifty-one percent control of the corporation. These shareholders receive cash for their
shares, while the remaining, or second-tier, shareholders receive a lesser amount of
cash and "junk bonds." See id.

139. See id. at 949.
140. Id.
141. Id. at 952.
142. Id. at 953.
143. Id. at 952 (emphasis added).
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porate merger agreements and lock-ups.1 44 By the end of 1985, it
seemed that the key test for upholding a lock-up was "whether it was
done to get the best price or for some other purpose.' 145 It appeared
that the rule on lock-ups was that "once a target company began a
spirited auction, it must be careful not to stop the bidding war and
favor one party by granting a lock-up. '146

The embryonic stability that appeared by the end of 1985 did not
last for long. On January 6, 1986, the Second Circuit Court of Ap-
peals reversed and remanded the Hanson decision, finding that the
district court's decision to deny a preliminary injunction was an
abuse of judicial discretion.147

PENNZOIL, CO. v. TEXACO, INC.

The nation's corporate and legal communities were shocked by
the 10.53 billion dollar verdict in the November 19, 1985 decision of
Pennzoil, Co. v. Texaco, Inc.148 Few had been following the twists
and turns of Pennzoil's civil action against Texaco for allegedly im-
properly luring Getty Oil away from a merger with Pennzoil in Janu-
ary of 1984.149 The overriding issue in Pennzoil was whether Getty
Oil had a binding contract with Pennzoil at the time Getty Oil agreed
to accept Texaco's higher offer.150

For most of 1983, Gordon Getty, one of two surviving sons of the
late J. Paul Getty and sole trustee of the Sarah C. Getty Trust, had
been embroiled in an increasingly bitter feud with the Getty Oil

144. Merger Game, supra note 7, at D-1, col. 3.
145. Id.
146. Id. (emphasis added).
147. Hanson, 781 F.2d at 265 (holding that lock-ups are not part of a "viable busi-

ness strategy").
148. No. 84-05905, slip op. (151st D. Tex. Nov. 19, 1985), modified, No. 01-86-0216

CV, slip op. (1st Tex. Ct. App. Feb. 12, 1987). See How Texaco Lost Court Fight, N.Y.
Times, Dec. 19, 1985, at D-1, col. 3 (late city final ed.) [hereinafter Texaco Lost]. This
case was appealed, leading to a federal court intervention to reduce the supersedeas
bond required under the Texas' rules of civil procedure. See Texaco, Inc. v. Pennzoil,
Co., 626 F. Supp. 250, 252 (S.D.N.Y. 1986), affd, 784 F.2d 1133 (2d Cir. 1986) rev'd, 107
S. Ct. 1519 (1987); TEX. R. App. PROC. R. 47 (West 1986) (stating that a supersedeas
bond for the entire judgment amount is required to stay an execution during an appeal
process). Texaco was required to file a supersedeas bond in the amount of 10.53 billion
dollars in order to avoid execution on the judgment by Pennzoil during the appeal pro-
cess. See Texaco, 626 F. Supp. at 252. Since this requirement was well beyond Texaco's
financial capacity, the company had sought federal court intervention to reduce the
bond amount, claiming due process and equal protection violations of the fourteenth
amendment. Id. The United States Supreme Court reversed, funding that the inter-
vention violated the Younger abstention doctrine. Texaco, 107 S. Ct. at 1532.

149. See Texaco Lost, supra note 148, at D-1, col. 3.
150. Id. The exhibits introduced into evidence included a signed merger agree-

ment, press release detailing the pact, and Texaco documents authorizing indemnifica-
tion for key Getty officials. Id.
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Company's management over the company's direction.' 5 ' Getty con-
trolled 40.1 percent of Getty Oil's stock, making him a key player in
Getty Oil affairs.15 2

On January 1, 1984, Getty signed a pact with Pennzoil's chair-
man, J. Hugh Liedtke, that contemplated a major personal victory
for Getty over Getty Oil's management. 15 3 With this agreement,
Getty would control approximately fifty-seven percent of Getty Oil
and be named its chairman.154 Liedtke would become its president
and chief executive officer, with Pennzoil controlling nearly forty-
three percent of Getty Oil.' 55 Furthermore, Getty and Liedtke also
agreed in writing to chart a new course for Getty Oil: if the two par-
ties could not reach a "restructuring" agreement by late 1984, they
would split Getty Oil's assets in accordance with their respective
ownership interests.156 Moreover, Harold M. Williams, president of
the J. Paul Getty Museum, which controlled 11.8 percent of Getty's
stock, also signed a copy of the agreement, which called for the mu-
seum to sell its block of Getty shares to Pennzoil. 5 7 Essentially, Wil-
liams and Getty's signatures represented fifty-two percent of Getty's
stock - a clear majority.15 8

Testimony from the trial revealed that this agreement was ap-
proved by a voice vote of Getty Oil directors at a board meeting on
January 3, 1984.159 Immediately thereafter, a Getty Oil attorney ap-
proached Pennzoil attorney Arthur Liman and stated: "Congratula-
tions, Arthur, you've got a deal.' '160 Liman then proceeded to shake

151. Id.
152. Id.
153. Id. As Getty Oil's new chairman and major stockholder, Getty could remove

the management which had proved to be troublesome. See supra note 151 and accom-
panying text. See also intfra note 154 and accompanying text.

154. See Texaco Lost, supra note 148, at D-1, col. 3. Essentially, Getty would tender
to Pennzoil his 40.8 percent ownership, and Getty Museum would tender its 11.8 per-
cent share to Pennzoil in a cash-out exchange, which would equal approximately 52%
aggregate controlling ownership, enabling Pennzoil to commence a leveraged buy-out
of the remaining outstanding shares of Getty Oil. In return, Getty would receive 57%
of the newly-formed company, and Pennzoil would retain 43% of the same. The Getty
Museum would be cashed out with no ownership interest in the new company. See id&
See also infra text at note 158.

155. See Texaco Lost, supra note 148, at D-1, col. 3. See also supra note 154.
156. See Texaco Lost, supra note 148, at D-1, col. 3.
157. Id.
158. I& See supra note 154.
159. See Texaco Lost, supra note 148, at D-1, col. 3. Vote was recorded in the corpo-

rate minutes as fifteen-to-one, approving the "agreement." Id. During the trial, Tex-
aco argued that the Getty Oil board had voted only to approve the $112.50 Pennzoil
offer and not the terms of the "agreement." Id. (emphasis added).

160. Id. Pennzoil placed their lawyer who negotiated with the Getty Oil directors,
Arthur Liman, on the stand. Liman testified that after Pennzoil sweetened the deal
from $110 per share to $112.50, the attorneys for Gordon Getty and the Getty Museum
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hands with each of the Getty directors.161 Texaco contended that the
board's vote was merely an approval of Pennzoil's $112.50 per share
offer, and not of the terms of the agreement. 162 The next morning,
Getty Oil, the Getty Trust, and the Getty Museum each issued identi-
cal press releases which included the details of the memorandum of
agreement between Getty and Liedtke.163

Nevertheless, upon hearing the news of the leveraged buyout,
Texaco swung into action.164 Texaco chairman John K. McKinley
telephoned Sidney R. Petersen, president of Getty Oil, and asked if
the deal was final. Petersen replied that it was not: "The fat lady
has not sung."'165 Texaco originally offered Getty Oil $125 per share,
but the Getty-Pennzoil "agreement" remained firm. However, the
deal began to unravel when Texaco increased its offer to $128 per
share and agreed to indemnify the Gettys against subsequent legal
action.

166

The Getty museum was the first to break ranks with Pennzoil
when it accepted Texaco's 128 dollar per share offer on January 5,
1984.167 This left Gordon Getty in a quandary. If Getty did not
tender his shares to Texaco, he ran the risk of becoming "a locked-
out minority," thereby causing the value of the Getty Trust stock to
plummet.168 Realizing that his partnership with Pennzoil could no
longer work, Getty tendered his shares that very evening.169

Pennzoil subsequently brought suit in a Texas state court, alleg-
ing that Texaco tortiously interfered with the Pennzoil-Getty merger
"agreement.' 70 Following a lengthy and acrimonious trial, a 10.53
billion dollar verdict was rendered against Texaco.171 Jurors based
their decision upon a finding that a binding agreement between

emerged from the Getty Oil boardroom, whereupon the famous "handshake" took
place. Id. (citation omitted).

161. Id.
162. See supra note 159.
163. See Texaco Lost, supra note 148, at D-1, col. 3.
164. Loomis, Pennzoil Goes For A Gusher In Court, Fortune, Jan. 21, 1985, at 29, 29

(domestic ed.).
165. Id.
166. See Texaco Lost, supra note 148, D-1, col. 3. Testimony during the trial re-

vealed that top Texaco executives felt that indemnification was crucial to the deal.
Pennzoil, however, maintained that this was a very "unusual" arrangement as most
buyers only indemnify sellers for acts that occur before the sale. Id.

167. Id.
168. 1& See supra note 154.
169. See Texaco Lost, supra note 148, at D.1, col. 3.
170. See Texaco, 626 F. Supp. at 252.
171. Id. The taint of scandal lingered over the trial when it was discovered that a

Pennzoil attorney had made a ten thousand dollar contribution to Judge Farris' cam-
paign fund, which even Farris called a "princely sum." See Loomis, supra note 164, at
29.

198T]
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Pennzoil and Getty existed because: (1) the January 4 press releases
discussed in detail the particulars of the merger agreement, (2) these
press releases received prior approval from each company's attor-
neys, and (3) in Texas, most people regard a handshake as manifest-
ing intent to be bound.172 As it now stands, a handshake in Texas is
worth 10.53 billion dollars.17 3

TORTIOUS INTERFERENCE WITH CONTRACTS

The tort of interference with contractual relations evolved from
the landmark case of Lumley v. Gye,174 which was the first case to
extend protection to all contracts.175 Previously, only master-servant
status relationships were protected.176 This cause of action evolved
as a result of society's movement from status to contract. 77 The de-
sirability of protecting contractual property from third-party inter-
lopers conflicted with the privilege of the interlopers to compete
actively in the marketplace. 7 8 The overly "formalistic" approach
taken in the resolution of contractual interference soon gave way in
the early 1900's to an "interest balancing" technique in which courts
attempted to deal with the incompatibility of competition and con-
tractual property protection.179

172. See Texaco Los supra note 148, at D-1, col. 3. Texaco rested its case without
even addressing the issue of damages, fearing that such an act would be "defeatist."
As a result, the jury only had Pennzoil's damage estimate to rely upon. Judge Casseb's
jury instructions proved to be pivotal, in that he instructed the jury that a binding con-
tract need not be in writing: "'The law provides that persons may bind themselves to
an agreement even though they do not sign it, where their assent is otherwise indi-
cated.'" Id. (quoting Judge Casseb's jury instructions). However, on April 2, 1986,
Judge Casseb told a group of Los Angeles attorneys that he may have erred in his jury
instructions. Texaco Takes On the Judge; Firm's Appeal Calls Errors Too Grave for
Award to Stand, Wash. Post, Apr. 27, 1986, at F-2 (final ed).

173. See Texaco, slip op. at 92-101. The Texas appeals court affirmed 9.1 billion dol-
lars of Pennzoil's 11.1 billion dollar judgment against Texaco. Texaco has responded
by appealing to the Texas Supreme Court and by calling the decision "absurd," "appal-
ling," and "patently wrong." Even though many observers share Texaco's view, this
latest decision lends even more credibility to a jury verdict which was originally de-
cided as a fluke. Texas Judges Affirm $9.1 Billion of Pennzoil Award From Texaco,
Wall St. J., Feb. 13, 1987, at 3, col. 1 (discussing the ramifications of the Texas appeals
court's decision). The removal of federal protection by the U.S. Supreme Court's re-
versal of Texaco forced Texaco to seek the protection of the Bankruptcy Code through
a Chapter 11 filing. What started out as a simple tortious interference case has ended
up as one of the largest bankruptcy cases in the history of the United States. The bat-
tle rages onward; yet Texaco is beginning to run out of options.

174. 2 El. & B1. 216, 118 Eng. Rep. 749 (1853).
175. Note, Tortious Interference With Contractual Relations In The Nineteenth

Century: The Transformation Of Property, Contract, and Tort, 93 HARV. L. REV. 1510,
1510 (1980).

176. Id.
177. See id. at 1525.
178. Id. at 1511.
179. Id.
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The first response was to develop rules which qualified each
party's rights and privileges.'8 0 Contracts that used "term" or "at
will" language no longer received the same protection.' 8 ' By the
1920's, some courts adhered to a doctrine that granted greater protec-
tion to a contract from interference when the plaintiff had secured
an "expectation against the other party through an explicit agree-
ment for a fixed term," compared to when either party "could termi-
nate the contract at will."'81 2 Similarly, the defendant-interloper's
ability to shield activity under the guise of competition was lim-
ited.183 The defendant's intentions became determinative, but the de-
fendant's classification as a friend or competitor would no longer act
as a defense per se.1 84

The second response was an attempt to balance the competing
interests. 85 Judicial analysis attempted to consider the social conse-
quences of legal rules and to weigh the competing interests of the
plaintiff, defendant, and society to find an appropriate solution.' 86 In
the contractual interference context, a leading legal scholar wrote in
1928:

[W]hether a privilege of invasion exists depends upon
whether it is of greater moment to society to protect the de-
fendant in the invading activities than it is to protect and
guard the plaintiff's interest from such invasions. An evalu-
ation and balancing of the social import of the conflicting in-
terests of the respective parties and of the social interests
per se are involved.'8 7

By the late 1920's, neither party held an interest that was abso-
lute on its face.'8 8 Each case rested on its own facts.,8 9 The "balanc-
ing" test developed in the early twentieth century has now evolved

180. Id. at 1537-38.
181. Id. at 1538.
182. Id. Posner Co. v. Jackson, 223 N.Y. 325, 331, 119 N.E. 573, 581 (1918) (granting

recovery for interference only where express language exists within a contract).
183. Note, supra note 175, at 1538.
184. Id.
185. Id.
186. Id. One must remember the historical context in which this evolution took

place. The first large corporate entities appeared on the American scene in the late
1800's. J. SEMONCHE, CHARTING THE FUTURE 103 (1978). At this time, America was
changing from an agrarian to an industrial society. This transition resulted in stresses,
such as labor strife, which made the old doctrines obsolete. See Note, supra note 174,
at 1532-33.

187. Carpenter, Interference with Contract Relations, 41 HARV. L. REV. 728, 745
(1928).

188. Note, supra note 174, at 1539. One scholar noted: "Each case rests on its own
facts, and the 'process of weighing' the various interests involved admits a sufficient
discretion to permit courts to override a party's claim or defense if social policy so re-
quires." Id.

189. Id.
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into what could be called a "laundry-list" analysis.190 Today's test is
dependent upon the personal beliefs of the judges who hear the case
in question, a situation analogous to the "new" duty cases.191 How a
specific judge will balance the conflict between contractual property
rights and competition will depend on what the judge sees as most
beneficial to society.192 Society's interest, the interloper's motive, the
wording of the contract, the current state of the economy, and the
overall importance of the actors to local economic conditions become
determinative factors in this analysis. 193

Prosser and Keeton outline several cases in which the defendant
has been held liable for offering a third party an incentive to breach,
such as a better price or terms; however, the cases cited are distin-
guishable from the ConAgra fact situation.19 4 In Cumberland Glass
Manufacturing Co. v. DeWitt,195 it was the towardliness of the de-
fendant's agent that caused the tort to lie, in that the defendant vis-
ited and convinced the third party to breach the contract it had
entered into with the plaintiff.' 96 Such also was the case in Pure
Milk Association v. Kraft Foods Co.,197 in which the defendant per-
suaded the involved third party farmers to breach their contracts
with the cooperative by sending out a questionnaire requesting the
farmers to state whether their milk checks were to be paid directly
to them or the cooperative.' 9 8

Previous Nebraska case history regarding contractual interfer-
ence also depicts its evolution from status to contract. 99 Homan v.

190. Lecture notes from J. Patrick Green, Professor of Law, Creighton University
School of Law (Mar. 18, 1986) (discussing evolution of the duty concept). The "laundry
list" analysis was created by the eminent late California Supreme Court Justice Matt
Tobriner. Justice Tobriner saw duty as a legal fact, whereas Justice Cardozo's tradi-
tional doctrine sees duty as a social fact. Justice Tobriner advocated a special function
for a judge, namely to look at a "laundry list" of factors: foreseeability of harm to the
plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of con-
nection between the defendant's conduct and the plaintiff's injury, the policy of
preventing future harm through behavior modification, the burden that liability would
present to the defendant and the community as a whole and the availability and cost of
insurance to cover the risk involved. Through this analysis, judges will eventually de-
termine the rules by which society lives. Id.

191. Id. The hallmark of the "new" duty cases is the transition from expectancy to
safety as the central issue of liability. The safety doctrine carries the same amount of
judicial activism, in that each judge consults his own "laundry list" to determine the
rules by which society will live. Thus, the burden of duty that individuals carry as
they manage their affairs can be determined by the personal beliefs of the judge. Id.

192. Id.
193. Id.
194. W. PROSSER & P. KEETON, LAW OF TORTS § 129, at 989-91 (5th ed. 1984).
195. 120 Md. 381, 87 A. 927 (1913), affd, 237 U.S. 447 (1915).
196. Id. at 384, 87 A. at 929.
197. 8 Ill. App. 102, 103 N.E.2d 765, 766 (1955).
198. Id. at 104-05, 130 N.E.2d at 767-78.
199. Note, supra note 175, at 1511.
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Hall 200 is one of the earliest attempts to use this cause of action. The
case dealt with a jilted fiancee who claimed that the threats of a third
party had prevented her future husband from carrying out his prom-
ise to marry.201 The court found that until a marriage is solemnized,
no domestic or contractual rights exist which can be violated.20 2 Nev-
ertheless, in Falstaff Brewing Corp. v. Iowa Fruit & Produce Co.,203

the Eighth Circuit Court of Appeals, applying Nebraska law, held
that a conspiracy to procure a breach of contract is actionable as tor-
tious interference.

20 4

The best explanation of the applicable standard in Nebraska is
the holding in Neff v. World Publishing Co.205 In that case, the
Eighth Circuit, construing Nebraska law, held that a party is liable
for tortious interference with contractual relations if the party, with-
out justification, intentionally procures breach of a known, existing
contract and, as a result, causes damage to a party of that contract.20 6

To recover, the court found that the plaintiff must establish: "(1) the
existence of a contract; (2) the alleged wrongdoer's knowledge of the
contract; (3) his intentional procurement of its breach; (4) without
justification; and (5) damages resulting therefrom. '20 7 A legal and
binding contract must therefore be in existence between the parties
for the tort to lie.208

CONTRACT INTERPRETATION-CONDITIONS PRECEDENT

In Nebraska, contract terms which are labelled as "conditions
precedent" can be treated in one of two ways.20 9 O'Brien v. Fricke210

defined a condition precedent as a condition which must be per-
formed before the parties' agreement becomes a binding contract or
"a condition which must be fulfilled before the duty to perform an

200. 102 Neb. 70, 165 N.W. 881 (1917).
201. Id. at 71, 165 N.W. at 881.
202. Id. at 72-73, 165 N.W. at 881-82.
203. 112 F.2d 101 (8th Cir. 1940).
204. Id. at 107-08.
205. 349 F.2d 235, 257 (8th Cir. 1965).
206. See id. at 256.
207. Id. (quoting Royalty Realty Co. v. Levin, 244 Minn. 288, 290, 69 N.W.2d 667,

671 (1955)).
208. See W. PROSSER & P. KEETON, supra note 194, § 129, at 989-91.
209. See in7fra notes 210-12. Section 250 of the Restatement (First) of Contracts de-

fined a condition either as a condition precedent or as a condition subsequent. The
condition precedent must occur before a duty under binding agreement will arise; the
condition subsequent focuses on the creation of a binding agreement by the fulfillment
of an existing condition. The condition subsequent "will extinguish a duty to make
compensation for a breach of contract after the breach has occurred." RESTATEMENT
(FIRST) OF CONTRACTS § 250 (1932).

210. 148 Neb. 369, 27 N.W.2d 403 (1947).
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existing contract arises."2 11 This holding was affirmed by the Ne-
braska Supreme Court as recently as 1985.212

The first example of a condition precedent under Nebraska law
is similar to what the Restatement (First) of Contracts called a condi-
tion subsequent.213 For some reason, Nebraska contract law has
evolved to a point where the term "condition precedent" includes
both conditions precedent and subsequent.214 Confusion results, as
this definition does not define the borderline between the two
poles.2 15 One pole creates a binding contract while the other creates
nothing.216 This doctrine has not yet been explained well enough to
create bright line distinctions.2 17

Under current contract doctrine as reflected by the Restatement
(Second) of Contracts, "in order for an event to be a condition, it
must qualify a duty under an existing contract. '21 Events which are
normally part of contract formation are excluded from the definition
of condition by the Restatement. 219 The elements of contract forma-
tion, offer and acceptance, are required by law and cannot be dis-
pensed with.220 Nevertheless, conditions "are the result of, or at least
subject to, agreement. '221

The contrary position excludes such formation elements as offer,
acceptance, and capacity from the definition of conditions, and does
not specifically exclude events triggering performance of the con-
tract.222 These conditions to the parties' performance are often called
"conditions to the existence of the contract. '22 3 Comment (c) and its
supporting case law agree that they are conditions.224 However, the
cases tend to demonstrate what factors are viewed by the courts in
making a determination. 225

211. Id. at 370, 27 N.W. at 407.
212. See Schmidt v. J.C. Robinson Seed Co., 220 Neb. 344, 349, 370 N.W.2d 103, 107

(1985).
213. See supra notes 209-12 and accompanying text.
214. See supra notes 209-12 and accompanying text.
215. ConAgra, Inc. v. Cargill, Inc., 222 Neb. at 136, 158-60, 382 N.W.2d 576, 589-90

(1986).
216. See id. Perhaps this approach is overly simplistic, yet it seems that one defini-

tion can create a binding promise and the other creates nothing but a "mere formal-
ity." Id. at 168, 382 N.W.2d at 594.

217. See infra notes 226-29 and accompanying text. None of these cited cases sets
out a clear standard for determining what triggers the use of this definition.

218. RESTATEMENT (SECOND) OF CONTRACTS § 224 comment c (1981).
219. Id. But see id. § 36(2) (discussing "condition of acceptance").
220. See supra note 218.
221. See supra note 218.
222. RESTATEMENT (SECOND) OF CONTRACTS, supra note 218, reporter's note to

comment c (1981).
223. Id.
224. Id.
225. See infra text at notes 226-29.

[Vol. 20



CORPORATIONS

In O'Brien, the court found that since the parties intended that
additional activities would be required before contractual relations
were established, the condition precedent became a condition that
had to occur before a binding contract was created, even though a
written contract had been executed.2 26

In Omaha Public Power District v. Employers' Fire Insurance
Co.,227 the Eighth Circuit seized upon a proviso in the contract stipu-
lating that the "contract shall not become effective until such ...
[conditions] are in full force and effect," to find that the provision
was not a condition precedent to the existence of the contract, but in-
stead was a condition precedent to performance of the work.228

Thus, the court concluded that the plaintiff's cause of action for
breach of contract had to fail "in the absence of the condition
occurring."

229

THE LOCK-UP CLAUSE DICHOTOMY

Are "lock-up" or "best efforts" clauses inherently evil? There
are many views to this issue, but there are two that create a dichot-
omy within which all can be to some extent placed: the "free mar-
ket" theory230 and the "corporate security" theory.231

FREE MARKET OR FREEBOOT?

The "free market" theory views the existence of lock-up provi-
sions as inherently evil.232 The lock-up deprives stockholders of
value because the board "locks in" the sale of the company at a price
where the stockholders had no input into its determination. 233 This

226. O'Brien, 148 Neb. at 373, 27 N.W.2d at 407-08 (citing Federal Reserve Bank v.
Neuse Mfg. Co., 213 N.C. 489, 490, 196 S.E. 848, 850 (1938)).

227. 327 F.2d 912 (8th Cir. 1964).
228. Id. at 915.
229. Id. at 916.
230. Discussions with J. Patrick Green, Professor of Law, Creighton University

School of Law (Summer 1986) (discussing the development of the "free market"
theory).

231. Discussions with Roland J. Santoni, Professor of Law, Creighton University
School of Law (Summer 1986) (discussing the development of the "corporate security"
theory).

232. Discussions, supra note 230.
233. See MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc., 501 A.2d 1239, 1245

(Del. Ch. 1985) (describing a lock-up provision which granted an acquiring company an
option to purchase prime assets of the target company "for a price at least $75 million
below the lowest estimate" of value); DEL. CODE ANN. tit. 8, § 251(c) (1974) (providing
that the agreement must be submitted to constituent shareholders for ratification at a
meeting specifically called for the purpose of acting on such agreement). See also Dis-
cussions, supra note 230 (stating that the price and terms of the sale are agreed upon
during the course of negotiations well before the shareholders exercise their appraisal
rights).
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theory sees the stockholders as the ultimate managerial apparatus. 23
The board, however, is also part of that apparatus, its primary re-
sponsibility being to manage the day-to-day activities of the company
and act "on behalf of" the stockholders.23 5 The board's fiduciary
duty prevents the directors from binding the corporation on matters
which are the stockholder's preserve, such as mergers and acquisi-
tions.236 The directors negotiate on behalf of the stockholders, but
the ultimate decision rests with the stockholders.237 The mechanism
that determines the value of the corporate resources is the free mar-
ket.238 The market becomes a freewheeling "bidding block" where
competitors make bids which are considered by the stockholders.239

The board can make recommendations, but the stockholders control
the destiny of the company.2 40

This theory finds support among several cases. 24 ' The lower
court holding in Jewel I found that the shareholders were the only
parties with the power to accept the contract. 242The court also held
that "[t]he marketplace is the proper forum to resolve competing
tender offers. '243

Thompson v. Enstar Corp.24 4 stands for the proposition that the
shareholders have the ultimate decision-making power and that the
directors cannot bind the corporation in a manner that would "chill
the bidding process. '245 Smith v. Van Gorkom 246 also supports the
notion that directors must manage a corporation with the recognition
that they act on behalf of the stockholders.247 The Van Gorkom

234. Discussions, supra note 230. Nevertheless, some lock-up provisions deprive
shareholders of corporate assets, in that if the shareholders do not approve the offer,
the lock-up provisions contained within that offer provide the acquiring party with an
option to purchase prime assets of the target company for a substantially reduced
price. See supra note 233.

235. Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985).
236. See Roland Int'l Corp. v. Najjar, 407 A.2d 1032, 1034 (Del. 1979) (holding that

fiduciary duty applies in context of a merger); DEL. CODE ANN. tit. 8, § 251 (1974) (reg-
ulating merger or consolidation of domestic corporations).

237. Jewel Co. v. Pay Less Drug Stores N.W., Inc., 550 F. Supp. 770, 774 (N.D. Cal.
1982), rev'd, 741 F.2d 1555 (9th Cir. 1984). Absent shareholders approval, a merger
agreement is a mere offer to sell. ConAgra, 222 Neb. at 157, 382 N.W.2d at 588.

238. Discussions, supra note 230.
239. Id.
240. See Jewel, 550 F. Supp. at 774.
241. See infra notes 242-50 and accompanying text.
242. Jewel, 550 F. Supp. at 772.
243. Id. at 773. See also Discussions, supra note 230 (stating that corporate valua-

tion mechanisms are determined by the free market).
244. No. 7641, slip op. (Del. Ch. June 20, 1984, revised, July 5, 1984 and Aug. 16,

1984) (printed in Unreported Cases, 9 DEL. J. CORP. L. 759, 822 (1984)).
245. Thompson, Unreported Cases, 9 DEL. J. CORP. L. at 831.
246. 488 A.2d 858 (Del. 1985).
247. Id. at 872.
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court stated that "such obligation does not tolerate faithlessness or
self-dealing. '248 The invalidation of "crown jewel" lock-ups in the
Hanson Trust PLC v. ML SCM Acquisitions, Inc.249 and Revlon deci-
sions also lends support to the "free market" theory, since both
found lock-ups invalid.250

Under existing Delaware law, a lock-up provision is not illegal
per se.251 Its use as a bargaining tool was approved in Thompson, but
with an important distinction: this option was made to cover the cost
of enticing other bidders, such as "white knights," into the auction. 25 2

Such an option works to the stockholder's benefit. 253 However, lock-
up provisions that end an active auction and "chill the bidding pro-
cess" work to the stockholder's detriment.254 Thus, the type of lock-
up that forecloses further bidding violates the director's fiduciary
duty to the stockholders.255

Detractors of the "free market" theory claim that its dependency
on the free market leads to a corporate "law of the jungle" which
dominates corporate mergers.256 In essence, the "free market" the-
ory becomes "freebooting," where corporate boards watch the mar-
ketplace, waiting to exploit the market research of the first "stalking
horse" that shows itself.257 This phenomenon may lessen the incen-
tive to merge, since no one wants to become a "stalking horse. '25 8

Merger negotiations could become more secretive and rushed, with
the shareholders possibly suffering an ultimate loss because of this
competitive environment.259

248. Id.
249. 781 F.2d 264 (2d Cir. 1986).
250. See id. at 276; Revlon, 506 A.2d at 180.
251. Revlon, 501 A.2d at 1246.
252. See id. at 1249.
253. See id. at 1246. The court stated that "the quick action of directors in granting

an option on substantial corporate assets will not be second-guessed under the business
judgment rule" if the "lock-up" is used to encourage the participation of a bidder." Id.

254. Id. When lock-up provisions foreclose further bidding, the shareholders no
longer receive the benefits resulting from free market competitive bidding. Id.

255. Id. "To the extent the board permitted [defensive lock-up provisions] to dic-
tate its approach it failed in its fiduciary duty to the shareholders who were not free to
directly bargain with their shares." Id.

256. ConAgra, 222 Neb. at 169, 382 N.W.2d at 594-95 (quoting Jewel Companies v.
Pay Less Drug Stores N. W., Inc., 741 F.2d 1555, 1568-69 (9th Cir. 1984)).

257. Discussions, supra note 230. Generally, a "stalking horse" is the party which
makes the original tender offer, based upon extensive and expensive studies. Other
companies use the "stalking horse" to "freeboot" this valuable information. Id.

258. Discussions, supra note 230.
259. See Van Gorkom, 488 A.2d at 866. In lieu of determining potential interest in

a merger, the target company's chief executive officer presented a per share price for
sale without consulting the board or senior management. Id.
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CORPORATE SECURITY OR SECURITY BLANKET?

Advocates of the "corporate security" theory see nothing inher-
ently evil with lock-ups.2 60 In fact, the theory views lock-ups as a
tool that can bring some much needed stability to the "merger
game." 26 1 The theory acts to protect the initial information and
search costs that the potential acquirer must invest in order to enter
the "merger game." 262 The board acts as a negotiator and manager
for the stockholders, but it also has the authority to bind the corpora-
tion to consider a merger proposal in absence of all other potential
bidders.

26 3

The early lock-ups bound the corporation to pay for costs in-
curred if the board did not present the merger proposal to the stock-
holders.264  These lock-ups soon evolved into "crown jewel"
accommodations, which were useful in defending against hostile
takeover attempts. 265 Should the "raider" eventually acquire the
company, the "white knight" could obtain certain key assets of the
company at below-market prices. 266 The "raider" would be left hold-
ing "scorched earth.1267 Thus construed, lock-up provisions could
thwart the most determined takeover effort. 268

Nevertheless, case law soon turned against the "crown jewel" de-
fense because of its chilling effect on spirited bidding and the threat
of stockholder detriment that it presented.269 The Revlon and SCM

260. Discussions, supra note 231.
261. Discussions, supra note 231. See ConAgra, 222 Neb. at 168-69, 382 N.W.2d at

594-95 (quoting Jewel, 741 F.2d at 1567).
262. Discussions, supra note 231.
263. Note, Lock-Up Options: Toward A State Law Standard, 96 HARV. L. REV.

1068, 1079 (1983).
264. Id.
265. See id. "By granting a white knight an optional right of first refusal on the

coveted asset, the target immediately renders itself unattractive to the raider." Id. at
1069. See also supra note 99 (discussing the validity of lock-up and "crown jewel"
options).

266. See Mobil, 669 F.2d at 367. U.S. Steel, a "white knight," had the option to ac-
quire the Yates Field, Marathon's "crown jewel," if U.S. Steel was unsuccessful in ac-
quiring Marathon Oil Company. Id.

267. See Unocal, 493 A.2d at 949. The court upheld a selective exchange offer to
defeat a corporate raider "with a national reputation as a 'greenmailer.' " Such accom-
modations can create "scorched earth," which means that the defensive device takes
away the raider's motive for making the hostile tender offer. The defensive measure
removes the coveted assets, leaving an empty shell for the raider. Id.

268. See Mobil, 669 F.2d at 367 (discussing the Yates Field "lock-up" provision,
which thwarted a takeover attempt by Mobil); Unocal, 493 A.2d at 949 (discussing a
selective exchange offer which thwarted a takeover attempt by Mesa). See also Discus-
sions, supra note 231 (stating that the primary rationale behind lock-up provisions is to
thwart takeover attempts).

269. See supra notes 118, 145 and accompanying text.
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cases disallowed "crown jewel" accommodations. 270 However, courts
have affirmed the use of stock options lock-ups even when they are
at more favorable terms than the merger consideration.27 1 Courts
tend to look at whether the warrant and option price were fully ne-
gotiated, whether the lock-up was an integral part of the merger
agreement, and if the effects of the lock-up were fully disclosed to
the stockholders.

272

Case law exists that supports the "corporate security" theory.273

The Jewel II appellate decision granted a corporate board the power
to enter into a binding merger agreement pending shareholder ap-
proval.274 The Ninth Circuit also held that the board may bind itself
in a limited fashion as a means to exert its "best efforts" to consum-
mate a merger, and that binding the corporation to a pre-approval
agreement did not violate the board's fiduciary duty to its stockhold-
ers.2 75 Keyser v. Commonwealth National Financial Corp.276 upheld
the validity of stock lock-up options, finding them "very common in
bank mergers. '2 77 The bank could not have kept its acquirer as a
bidder without it.278

The drawback of this orderly method is that directors can seize
upon it as a "security blanket. '279 Management can entrench itself
by granting lock-ups to a friendly bidder who will keep the current
management structure intact.280 Directors can deal more effectively
with hostile takeover attempts through the use of a lock-up clause,
which may eventually work to the stockholder's detriment.281 Such
considerations are not always in the stockholder's best interest, as
the "corporate security" theory has a tendency to grant the directors
and management of an entity the security to oversee its operations

270. See supra notes 116, 147 and accompanying text.
271. See Keyser v. Commonwealth Nat'l Fin. Corp., No. 85-1853, slip op. at 9 (M.D.

Pa. Apr. 9, 1986). The court upheld the granting of a stock option to a purchaser in a
negotiated bank merger. Regarding stock options, the doctrine continues to evolve "on
a case by case basis." Id.

272. Id.
273. See supra notes 91-92 and accompanying text. See also infra notes 274-78 and

accompanying text.
274. See supra notes 91-92 and accompanying text.
275. See supra notes 91-92 and accompanying text.
276. No. 85-1853, slip. op. (M.D. Pa. Apr. 9, 1986).
277. Id.
278. Id.
279. Discussions, supra note 230.
280. Discussions, supra note 230.
281. See Note, supra note 263, at 1079. The author stated that "lock-ups that draw

new contestants into the bidding for target company are beneficial to its shareholders,
whereas devices that tend to halt further bidding and to exclude hostile parties run
counter to the shareholders' interest." Id.
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without fear of shareholder intervention.28 2

ANALYSIS

THE RIGHT DECISION FOR ALL THE WRONG REASONS

It is difficult to ascertain the intent of the Nebraska Supreme
Court in ConAgra, Inc. v. Cargill, Inc.283 From the per curiam deci-
sion it seems that the majority favored free market competition over
contractual property rights. 28 4 The emphasis that the majority
placed on the change during negotiations from a "no merger" clause
to a "best efforts" clause and the desire to prevent the "chilling of
the bidding process" supports this assertion.285 The logical argument
behind the opinion seems to be that the parties to the merger agree-
ment demonstrated their will not to be bound by rejecting the "no
merger" clause and substituting a "best efforts" clause.28 6 This, in
turn, alerted ConAgra's competitors that MBPXL wished to keep the
bidding process active, thereby allowing the marketplace, rather than
a contractual relationship, to determine the true value of MBPXL's
assets.

287

ConAgra's understanding of this condition was clearly expressed
in a letter from President Harper to the ConAgra board transmitting
the merger agreement: "'As we discussed, at any time a company
can make a higher offer and may well end up with MBPXL.' "28

Cargill's action thus became a protected activity of the marketplace,
the true indicator of MBPXL's worth.28 9 Nevertheless, if this is the
logic behind the decision, it has been rejected by other courts. 290 In
addition, the notion that "freebooters" can sit back and pounce on po-
tential merger targets creates external costs that could make these
transactions economically prohibitive.2 91

In ConAgra, the majority never addressed the issue of whether
Cargill tortiously interfered with ConAgra's attempt to effect the'
MBPXL merger agreement. The majority attempts to answer that

282. Discussions, supra note 230.
283. 222 Neb. 136, 382 N.W.2d 576 (1986).
284. See supra notes 177-89 and accompanying text.
285. See ConAgra, 222 Neb. at 1555-56, 382 N.W.2d at 587 (citation omitted).
286. Id.
287. See supra text at notes 232-43.
288. Brief for Appellant at 12, Congra (emphasis added) (quoting letter from

Charles M. Harper, President of ConAgra, Inc. to ConAgra Board of Directors (Oct. 17,
1978) (discussing ramifications of the final version of the ConAgra-MBPXL
agreement)).

289. See supra notes 232-43 and accompanying text.
290. See supra notes 273-78 and accompanying text (discussing case law supporting

the"corporate security" theory).
291. See supra notes 257-59 and accompanying text.
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question by determining the obligations of the MBPXL board pursu-
ant to the merger agreement.292 This analysis leads to the conclusion
that the "best efforts" clause was a condition precedent to a binding
contract, and was drafted to allow the board to fulfill its fiduciary
duty to the shareholders. 293 Commensurately, this allowed the
MBPXL board to recommend the Cargill proposal and not breach
the ConAgra merger agreement, since the court determined that a
binding agreement between the parties never existed.294 It follows
that since a binding agreement never existed, there could be no tor-
tious interference with a contractual relationship.295 This analysis,
however, proves too much, since the focus of the analysis is placed on
a potentially flawed contract interpretation, rather than on the al-
leged tortious conduct of Cargill. The Nebraska Supreme Court
avoided the issue of tortious interference by deciding the case on
principles of contract and fiduciary duty.296 The avoidance doctrine
may be a satisfactory means of adjudicating constitutional law issues,
but it creates havoc and confusion in the corporate and commercial
law communities.

To find Cargill liable for tortious interference, ConAgra had to
show that the actions of Cargill caused the interference and the
loss. 297 To demonstrate legal cause, ConAgra had to prove more than
that Cargill reaped the benefits of the broken contract.298 The de-
fendant must have been an active party in causing the plaintiff to
lose the benefits of his bargain.299 Cargill did make overtures to
MBPXL which were rejected.3 00 Cargill then accepted a proffered
bargain by the Marcus dissident shareholders, but did not solicit the

292. ConAgra, 222 Neb. at 153, 382 N.W.2d at 586.
293. Id. at 155, 382, N.W.2d at 587.
294. Id. The "best efforts" clause read:

The respective Boards of Directors and principal officers of each of ConAgra
and MBPXL shall take all such further action as may be necessary or appro-
priate in order to effectuate the transactions contemplated hereby including
recommending to their respective shareholders that the merger be approved;
provided, however, nothing herein contained shall relieve either Board of Di-
rectors of their continuing duties to their respective shareholders.

Id. (emphasis added). The court stated that the "best efforts" clause was a condition
precedent to a binding contract. The contract would therefore become binding if the
MBPXL board did not violate its fiduciary duty to its shareholders by presenting the
agreement for approval. The court further stated that excluding the Cargill offer in
favor of the ConAgra offer would constitute a breach of the MBPXL board's fiduciary
duty to its shareholders. ConAgra, 222 Neb. at 155-56, 382 N.W.2d at 587.

295. See supra note 207 and accompanying text (discussing the requisite elements
in a tortious interference action).

296. ConAgra, 222 Neb. at 153-54, 382 N.W.2d at 586.
297. See W. PROSSER & P. KEETON, supra note 194, § 129, at 989-91 (5th ed. 1984).
298. Id.
299. Id.
300. See supra note 36.
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offer.30 1 Standing alone, this act does not constitute an inducement
to breach the alleged contract.3 0 2 Although Cargill knew of the
ConAgra-MBPXL agreement, knowledge is not enough to impose
liability.

30 3

The cases cited in the background section of this Note which
held defendant-actors liable for tortious interference for offering a
third-party an incentive to breach focused on the proximity of the de-
fendants' conduct in relation to the proximate cause of the breach.30 4

The defendants' acts were directed toward the third party in such a
way to precipitate the causal chain which led to the breach.3 0 5

These acts can be distinguished from those in ConAgra. Cargill
ceased making overtures to MBPXL after its board meeting of Octo-
ber 23, 1978.306 On that afternoon, Cargill received a phone call from
the Marcus shareholder group, which instigated the negotiations that
led to the purchase of the Marcus group's shares.30 7 Arguably, the
acts of the Marcus shareholder group, not those of Cargill, became
the incentive that forced the MBPXL board to recommend the Car-
gill proposal, and thus breach the alleged binding merger agree-
ment.30 8 In essence, the MBPXL board was forced to recommend
the merger with Cargill as a direct result of the Marcus sale. 30 9 Had
the board not recommended the Cargill merger, the MBPXL board
faced the very real possibility of being a "locked-out" minority, which
was the same situation that Gordon Getty faced in the proposed
Getty-Pennzoil merger.310

Thus, one key difference between Pennzoil and ConAgra seems
to be which party made the call that eventually led to the disruption
of the merger. In the Pennzoil case, a Texaco representative called

301. See supra text at note 36.
302. See W. PROSSER & P. KEETON, supra note 194, § 129, at 989-91.
303. See id. Compare Mid-Continent Telephone Corp. v. Home Telephone Co., 319

F. Supp. 1176, 1178 (N.D. Miss. 1970) (stating that the target company had obtained
shareholder approval prior to the alleged tortious conduct) with ConAgra, 222 Neb. at
153, 382 N.W.2d at 583 (stating that the alleged tortious conduct occurred prior to
shareholder approval of the merger agreement).

304. See supra notes 194-98 and accompanying text.
305. See Pure Milk Ass'n v. Kraft Foods Co., 8 Ill. App. 102, 105, 130 N.E.2d 765,

767 (1955); Cumberland Glass Mfg. Co. v. De Witt, 120 Md. 381, 87 A. 927, 930 (1913),
affd, 237 U.S. 447 (1915).

306. ConAgra, 222 Neb. at 148, 383 N.W.2d at 583.
307. Id.
308. See supra notes 297-303 and accompanying text.
309. See supra notes 164-69 and accompanying text. Texaco's actions were proven

to be the direct cause of Pennzoil's loss. In the instant case, the Marcus dissident
shareholder group's acts became determinative of the end result. See supra text at
notes 306-08.

310. See supra notes 164-69 and accompanying text.
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and asked whether "the fat lady had sung. '311 In ConAgra, it was
one of the target company's officers and board members, who was
also a private shareholder, that made the initial call that led to the
November 14, 1978 secret stock purchase agreement between the
Marcus dissident shareholder group and Cargill.3 12

Yet, the majority opinion stands on the assertion that there was
no tortious interference because a binding contract did not exist, as
such a contract would violate the board's fiduciary duty to its stock-
holders.313 For reasons which this Note will later discuss, the notion
that no binding contract existed is weak at best.314

The Nebraska Supreme Court should have held that Cargill did
not intentionally interfere with the merger agreement because its
acts were not the acts that procured the breach.315 The court, how-
ever, could have found that the acts of the Marcus shareholders con-
stituted tortious interference had they been asked to do so. The
group knew of the existence of the agreement, yet procured the
breach by the MBPXL board through its sale, which worked to
ConAgra's detriment. 316 In effect, the Marcus family rode roughshod
over generally accepted business practice, and they prevailed.317

CONDITIONS PRECEDENT - AN ESCAPE ROUTE?

The court misdirected its focus by placing primary reliance on its
interpretation of the "best efforts" clause. Was the "best efforts"
clause a condition precedent to the formation of a binding merger
agreement, or was it a condition precedent to MBPXL's duty to con-
summate the merger? This is the portion of the holding that has cre-
ated the greatest controversy.

Under the condition precedent analysis, the "best efforts" clause
could be interpreted as a condition upon a binding merger agreement
between ConAgra and MBPXL. Under this interpretation, it be-
comes impossible to dispose of the alleged tortious interference count
by insisting that a binding contract between ConAgra and MBPXL
was not in existence. The court's interpretation results in the plain-
tiff always losing because the plaintiff cannot meet the established

311. See supra text at note 165.
312. See supra text at note 307.
313. See supra note 64 and accompanying text.
314. See infra notes 314-32 and accompanying text.
315. See supra notes 297-303 and accompanying text.
316. See supra notes 297-304 and accompanying text.
317. See ConAgra, 222 Neb. at 156, 382 N.W.2d at 587. The court stated: "Whether

the directors of MBPXL may have breached an enforceable agreement between
ConAgra and themselves which might result in their personal liability to ConAgra is a
matter we do not decide. That matter is not before us." Id. The question is: why
were the Marcus shareholders not joined in this action as a party-defendant?
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burden of proof.318

The majority also relied upon the notion that directors cannot
contract away their fiduciary duty or bind the corporation to an
agreement that in effect removes from the directors their duty to use
their best judgment.3 1 9 While these precepts are generally accepted,
it is not necessarily true that the "best efforts" clause in the merger
agreement was drafted to accomplish this.

The "best efforts" clause did not bind the MBPXL directors to
only effectuate the ConAgra transaction.32 0 The clause simply cre-
ated the duty for the board to place the offer before the shareholders,
who held the ultimate power of approving a merger transaction
under applicable Delaware law.32 ' This situation is analogous to
cases in which home buyers enter into purchase agreements subject
to obtaining financing or approval by a spouse. The buyer has no
duty to purchase if the buyer made a good-faith effort to secure fi-
nancing or approval and failed.322 In the ConAgra scenario, it could
be said that the "best efforts" clause gave the MBPXL board only the
duty to place the ConAgra offer on the table with any other compet-
ing offers for shareholder approval. The language of the clause rec-
ognizes that the MBPXL board could not contract its fiduciary duty
away, and ConAgra did not seek to do so. 323 What ConAgra did seek
was some degree of security from being used as a "stalking horse. '3 24

318. See supra notes 205-07 and accompanying text. Based upon the court's inter-
pretation and its application to the Neff analysis, a plaintiff can never prove the exist-
ence of tortious interference since the plaintiff can never establish the existence of a
binding contract. See supra notes 205-07 and accompanying text.

319. See ConAgra, 222 Neb. at 154, 382 N.W.2d at 587.
320. See supra note 287 and accompanying text. The agreement provided that the

MBPXL board would provide its "best efforts." ConAgra, 222 Neb. at 155-56, 382
N.W.2d at 587. If this was an agreement to only effectuate the ConAgra offer, then
why did Mr. Harper say that any company could make a better offer on October 17th,
and why did ConAgra begin to make purchases of MBPXL's stock as a hedge?

321. See supra text at note 61.
322. See e.g., Brack v. Brownlee, 246 Ga. 818, 823, 273 S.E.2d 390, 394 (1980) (stating

that performance of real estate contract is not enforceable after a buyer makes an ef-
fort to secure financing); Quinn v. Godfather's Investments, Inc., 213 Neb. 665, 666, 330
N.W.2d 921, 922 (1983) (stating that performance of a lease is not enforceable upon a
showing that the lessee made a good-faith effort to secure financing); Metchke v.
Marxsen, 176 Neb. 240, 247, 125 N.W.2d 684, 687-88 (1964) (stating that a contract for
sale of a truck conditional on the defendant raising $2,500 for a down payment was un-
enforceable after a good-faith effort); Hill v. Oland, 61 Or. App. 85, 89, 655 P.2d 1088
(1982) (stating that a wife's consent was required before the husband's performance
became due).

323. See ConAgra, 222 Neb. at 155, 382 N.W.2d at 587.
324. Brief for Appellee at 6, ConAgra. The court stated that "the officers and di-

rectors of MBPXL ... understood that the . . . 'Best Efforts' clause precluded them
from soliciting another offer; however, under the 'continuing duties to shareholders'
provision they could listen to and consider an unsolicited offer by a third party." Id.
(footnotes omitted) (emphasis added). In the instant case, the Marcus dissident share-
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The majority was correct in finding that the MBPXL board had
to inform its stockholders of a potentially more attractive offer. The
"best efforts" clause did not prohibit this.3 25 What it did prohibit,
however, was the total exclusion of its offer from shareholder re-
view.326 Nevertheless, in the final analysis, that is exactly what the
MBPXL board did.327 Since agreements subject to a condition have
been held binding by the Nebraska Supreme Court, there is no ap-
parent legal or logical reason presented by the majority to not find
the ConAgra agreement binding, except for the fiduciary duty argu-
ment, which is disposed of above.3 28 Since the argument can be made
that there was a binding contract between the parties, the majority's
treatment of the tortious interference claim is even more difficult to
accept.

329

Nevertheless, the Nebraska Supreme Court's finding that
MBPXL was not in breach of the merger agreement was correct,
even in the face of a binding contract. As the Eighth Circuit has
stated: "[A] promisor may not prevent, hinder, or render impossible
the occurrence of a condition precedent . . . in order to relieve him-
self of the obligation to perform. s3 30 The ConAgra facts reveal that
the MBPXL board knew it was not authorized to seek out competing
offers, and it did not.3 3 ' Conversely, the MBPXL board made a good-
faith effort to acquire its stockholders' approval and thus, to effectu-
ate the condition precedent in the merger agreement.3 32 The board's
compliance was prevented by an unforeseen difficulty, the actions of
the Marcus shareholders, an obstacle not within the board's power to
remove.33 3 It follows that this condition precedent was intended by
ConAgra and MBPXL to prevent the accrual of a duty in such a situ-
ation.334 The Omaha Public Power District rationale could have
been used by the court to find that MBPXL's fiduciary duty to its
shareholders was a condition to the performance of the existing

holder group solicited the offer from Cargill, not the MBPXL board. See ConAgra, 222
Neb. at 148, 382 N.W.2d at 583.

325. See supra note 324.
326. Brief for Appellee at 7, ConAgra (quoting the deposition of David LaFleur,

President of MBPXL). "When LaFleur was asked if it was his understanding that if
some other offer came that was close to the ConAgra offer, that [he] would be obli-
gated to put both offers on the table," he replied simply, "yes." Id.

327. ConAgra, 222 Neb. at 152-53, 382 N.W.2d at 586.
328. See supra notes 322-27 and accompanying text.
329. See supra text at notes 313-15.
330. Omaha Pub. Power Dist. v. Employers' Fire Ins. Co., 327 F.2d 912, 916 (8th

Cir. 1964).
331. See supra note 324.
332. Brief for Appellee at 14, ConAgra.
333. ConAgra, 222 Neb. at 151, 382 N.W.2d at 584-85. The MBPXL board had no

knowledge of the Marcus' actions until after the sale had been consummated. Id.
334. See Omaha Pub. Power Dist., 327 F.2d at 916.
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merger agreement between ConAgra and MBPXL, which would
have excused the alleged breach of contract in absence of the condi-
tion occurring.33 5 As a result, MBPXL would have had a valid de-
fense against enforcement of the ConAgra merger agreement if the
contract had been found binding by the court.

WHAT SHOULD HAVE BEEN DONE

The Nebraska Supreme Court came to the proper conclusions for
all the wrong reasons. The facts and law tend to show that Cargill
was not guilty of tortiously interfering with the ConAgra-MBPXL
merger agreement.3 36 The facts and law also tend to show, however,
that there was a valid, binding agreement between ConAgra and
MBPXL, but that MBPXL was prevented from performing by the
acts of the Marcus shareholders. 337

Where did ConAgra go wrong? First, it did not take adequate
precautions to safeguard its interests.3 38 Second, it sued the wrong
party.339 If anyone was guilty of interference, it was the Marcus dis-
sident shareholders.340 They knew of the existence of a binding con-
tract, and they provided the incentive for the MBPXL board to
breach the alleged contract with ConAgra.341 Their actions were the
proximate cause of the loss suffered by ConAgra, and the Court's
holding implies that fact.3 42

ConAgra should have taken the following precautions. First,
ConAgra could have demanded that the MBPXL directors place their
stock inside a voting trust to prevent any self-dealing. 343 Second,
ConAgra could have asked for the directors to bind themselves per-
sonally to a merger agreement, since no case law exists that would
forbid this. Such a method would have "tested the waters" even if
the MBPXL directors had refused. A third alternative would have
been a stock option lock-up, whereby ConAgra would have received

335. See supra notes 227-29 and accompanying text.
336. See supra notes 315-17 and accompanying text.
337. See supra notes 320-34 and accompanying text.
338. Brief for Appellant at 12, ConAgra. Even though ConAgra had purchased two

percent of MBPXL's shares by November 15, 1978, the buying program was not initi-
ated until October 26, 1978. This delay gave Cargill time to formulate a tender offer.
One must ask why ConAgra waited so long. See id.

339. See supra notes 276, 297-303 and accompanying text.
340. See supra at notes 279, 304.
341. See supra notes 297-303. See also text at notes 297-303.
342. See ConAgra, 222 Neb. at 156, 382 N.W.2d at 587.
343. L. SOLOMON, R. STEVENSON, D. SCHWARTZ, CORPORATIONS LAW AND POLICY

173 (1984). A "voting trust" is a technique where voting shares are placed under the
control of a trustee who is not disabled by self-interest. The trustee votes the shares
using a prudent person standard. This technique reduces the possibility of a transac-
tion tainted by self-dealing. Id.
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twenty to thirty percent of MBPXL's stock at a cost lower than the
merger consideration if the MBPXL board failed to place the
ConAgra proposal before the MBPXL shareholders. 344 Such a provi-
sion could have made Cargill's eventual acquisition prohibitively ex-
pensive. Last, the "best efforts" clause should have specifically stated
that the MBPXL board was obligated to place the ConAgra offer "on
the table" with any competing offers. The "best efforts" clause in its
final form was too open-ended; the obligations of the parties was de-
fined by a very vague fiduciary duty standard.345

There are many other lessons to be learned from ConAgra. Cor-
porate attorneys must realize that this area of the law is very fact-
sensitive, and it becomes important to cosmetically treat these trans-
actions. MBPXL's counsel should have recommended that both of-
fers be presented to the shareholders. Even though the delay created
by the Kansas takeover statute may have led to unfavorable tax con-
sequences for the shareholders, the transaction would have appeared
fairer to all the players involved, and so could have precluded any
litigation.

Preventive corporate law is in many ways analogous to film di-
recting; the players must wear the correct costumes, say the right
lines, and stand on the proper set. The attorney's job is to look at the
proposed transaction and write the proper script to effect a successful
conclusion. In Con4gra, the Marcus shareholder group was allowed
to write the script that MBPXL eventually followed. The MBPXL
board, ConAgra, and their respective attorneys should have been
more aggressive in their rewriting attempts.

The attorney must also realize that Van Gorkom may have modi-
fied the business judgment rule.346 The Van Gorkom court began

with a fairness analysis to find the breach of duty, then conducted
the same analysis again to dispose of the business judgment rule de-
fense, finding that an unfair board action is not a business judg-
ment.3 47 A board may be obligated not just to get a good offer for

their shareholders, but to obtain the best offer possible.348 Until
some of the confusion surrounding this area subsides, no attorney
should feel secure in providing advice regarding these transactions. 349

To effect a judicially-accepted lock-up in a merger transaction,
the attorney should first avoid a "crown jewel" accomodation, as

344. See supra notes 271-72 and accompanying text. This option would be feasible
only if the target company held a significant amount of its own stock.

345. See supra notes 294, 319-24 and accompanying text.

346. See supra notes 120-37 and accompanying text.
347. See supra notes 120-37 and accompanying text.
348. See supra text at note 132.
349. See supra notes 144-47 and accompanying text.
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their validity is questionable. The best option at this point is to use a
stock-option lock-up, where the acquiring company will recieve stock
should the target company refuse to present the offer to the share-
holders. The attorney must be careful to insure that the warrant and
option price is fully negotiated; that the lock-up is an intergral part
of the merger; and that the effects of the lock-up are fully disclosed
to the shareholders. Should the attorney decide to use "best efforts"
language, it is crucial that the obligations of each party is drafted in
clear, specific language. An open-ended clause could lead to a court
interpretation of the language which may prove disasterous. The lan-
guage of the "best efforts" clause at a minimum should obligate the
target company to present your offer along with any other competing
offers to the shareholders. This obligation would not violate the fidu-
ciary duty of the target company's board to its shareholders.

A possible solution to the current upheaval in corporate merger
law is the addition of one simple rule. ConAgra's loss in this situa-
tion was the expenditure of funds for market research and acquisi-
tion costs.350 If boards knew that their corporations would be
compensated for these expenditures if they became stalking horses,
and "freebooters" thought they would incur these additional external
acquisition expenses, the "free market" approach to mergers could
become a stable, useful, and orderly means of corporate transaction
behavior.35 1 Through this one rule, the "jungle" of merger and ac-
quisition could be tamed, corporations could regain control of increas-
ing external costs associated with these transactions, and the
interests of the stockholders would be protected.35 2 Moreover, such a
rule would make it possible for a corporate board to create an orderly
expansion program with a reasonable chance of success.

ConAgra also tends to illustrate the problems that the "corporate
security" theory creates. Part of the attractiveness of the ConAgra
offer to MBPXL's President, David J. LaFleur, was that MBPXL
would have a strong voice in the "new" ConAgra, whereas MBPXL
would have become just another subsidiary in Cargill's organizational
chart3 53 This is indeed an important criterion, but how should it be
weighed in regard to the stockholder's interest? The court's holding
tends to tell corporate boards within Nebraska that they cannot de-
pend on having a limited power to negotiate on behalf of the corpora-

350. See Brief for Appellant at 12, ConAgra. ConAgra, however, tendered the
shares it had purchased as a hedge to Cargill, for a profit of $255,000, which should
have covered most, if not all, of its expenses. Id.

351. See supra text at notes 256-59.
352. See ConAgra, 222 Neb. at 168-69, 382 N.W.2d at 594-95 (quoting Jewel co. v.

Pay Less Drug Stores Northwest, 741 F.2d 1555, 1568-69 (9th Cir. 1984)).
353. See supra note 32 and accompanying text.
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tion in a merger transaction. As such, the Nebraska Supreme Court
seems to say that the "corporate security" blanket hides too many
sins.

354

CONCLUSION

In ConAgra, the Nebraska Supreme Court correctly decided a
tortious interference case in a way which has created the potential
for havoc and confusion in merger transactions within Nebraska.
The case could have been decided under existing case law in a way
which would have reached the same outcome without creating the
undesired side effects. Until the court readresses the issues sur-
rounding the ConAgra decision, the legal effect of merger agreements
and similar documents construed within Nebraska will be difficult to
predict. Such an outcome is not desirable from a commercial or juris-
prudential outlook. As it now stands in Nebraska, a handshake is
worth only as much as the man who stands behind it and a merger
agreement may only be as valuable as the paper it is written upon.

John E. Cupit IV-'88t

354. See supra text at notes 279-82.

t This Note is dedicated to the memory of Mary Frances Humphreys, who
passed away on March 20, 1987; and Mary Lilly Cupit Scybist, who passed away on
May 15, 1985. In the Deep South, "Grandma" is the glue that holds our fragile and
often fragmented society together. She instills the roots and traditions that her
grandchildren need in order to prosper and succeed in this world. Both of my Grand-
mothers taught me not to be afraid to stand up for what I thought was right. I will
always love them for their example and hope that this Note would have met their ex-
pectations had they read it.
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