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EMPLOYMENT DISCRIMINATION II

VAUGHN v. WESTINGHOUSE ELECTRIC CORP.: IS
GENERALIZED EVIDENCE FROM THE PRIMA FACIE CASE
SUFFICIENT TO PROVE PRETEXT UNDER THE FINAL STEP

OF THE McDONNELL DOUGLAS TEST?

INTRODUCTION

Title VII of the 1964 Civil Rights Act, the foundation of fair em-
ployment law, is now twenty years old.? Although prior to 1976 the
Supreme Court of the United States had delivered few substantive
interpretations of Title VII,2 since 1976 the Court has addressed
virtually all the fundamental issues of the statute.® This is not to
say, however, that the law in this area is not still evolving—some
substantive questions do remain.? One particular problem, as the
United States Court of Appeals of the Eighth Circuit case of
Vaughn v. Westinghouse Electric Corp.® indicates, is in clarifying
the boundaries of the “pretext” stage of the three-step approach
concerning the allocations of burdens and the presentation of
proof in employment discrimination cases.®

This article discusses the guidelines set forth by the United
States Supreme Court in McDonnell Douglas v. Green;” the ramifi-
cations of accepting those guidelines without explicit refinement,
particularly, as they affect the plaintiff’s burden in the final stage;
and the Eighth Circuit’s holding and analysis in Vaughn and other
cases similarly implementing the McDonnell Douglas rationale.

FacTts AND HOLDING

Christine Vaughn, a black female employee, brought an em-
ployment discrimination action under Title VII of the Civil Rights
Act of 1964® against her employer, Westinghouse Electric Corpora-

1. Civil Rights Act of 1964, Pub. L. No. 88-352, title VII, 78 Stat. 255 (codifled as
amended at 42 U.S.C. §§ 2000(e) to — (1976)).

2. E.g., Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); McDonnell Douglas
v. Green, 411 U.S. 792 (1973); Griggs v. Duke Power Co., 401 U.S. 424 (1971).

3. M. PLAYER, EMPLOYMENT DISCRIMINATION Law XVII (1980).

4, Id.

5. 702 F.2d 137 (8th Cir. 1983), cert. granted, 52 U.S.L.W. 33098 (U.S. Oct. 18,
1983) (No. 82-2042).

6. See notes 112-113 and accompanying text infra.

7. 411 U.S. 792 (1973).

8. 42 U.S.C. § 2000(e)-2 states: “It shall be an unlawful employment practice
for an employer—(1) to fail or refuse to hire or to discharge any individual . . . with
respect to his compensation, terms, conditions, or privileges or employment, be-
cause of such individual’s race, color, religion, sex, or national origin. . . .”
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tion.? She alleged, among other things, that she was disqualified as
a sealex machine operator because of her race.1?

Vaughn had been hired by Westinghouse on July 13, 1970.11
Four months after her employment began, Vaughn was trans-
ferred to a section under the supervision of Oscar Brazil.1? Subse-
quently, due to a reduction in Westinghouse’s work force, she was
transferred to the third shift which was supervised by C.T.
Turnage.!® Prior to the transfer, Brazil, pursuant to company pol-
icy, completed an employee evaluation form on January 18, 1971,
regarding Vaughn’s job performance.l* However, a contradicting
form, completed by Brazil and dated January 20, 1971, was found in
Vaughn’s personnel file.15

The form dated January 20, 1971, stated that the quantity and
quality of production of Vaughn’s work were poor. It further
stated that, although Vaughn got along well with others, including
her supervisors, Brazil would not rehire her in the same capacity.6
The form, dated two days earlier stated that Vaughn’s work had
been satisfactory.l?

Under Turnage’s supervision on the third shift, Vaughn was
verbally warned on five occasions that she was not meeting pro-

9. Vaughn v. Westinghouse Elec. Corp., 471 F. Supp. 281, 283 (E.D. Ark. 1979).
The case was initially consolidated with two other claims brought against Westing-
house by two former employees, Glenda Crutcher and Marion Gee. Id. The district
court found no persuasive evidence to indicate any racial motivation concerning the
Crutcher and Gee claims and found against them. Id. at 292,

10. Id. at 289. The district court found against Ms. Vaughn on her claims that
because of her race, she was denied promotional opportunities, issued written
warnings for frequently being late to work, and verbally abused and harassed by
her supervisors. Id.

11. Id. at 288-89.

12. Id. at 289.

13. Id. At the time of the transfer from the second to the third shift, Ms.
Vaughn had worked under the supervision of Mr. Brazil for a little over two months.

14. Hd.

15. Id.

16. Id.

17. Id. The second form, dated January 18, 1971, was signed by both Ms.
Vaughn and Mr. Brazil. Id. Although this fact was included by the district court in
its initial decision, it did not voice suspicion of the fact that the form dated two days
later was not signed by Ms. Vaughn, a fact which could indicate inconsistancies in
Westinghouse’s evaluation procedure. Instead, the district court concluded that al-
though Mr. Brazil had experienced problems with Ms. Vaughn, he did not consider
them serious enough to label her work “unsatisfactory.” Id. However, the district
court also noted the existence of a “bump sheet,” dated December 8, 1975, repre-
senting the state of the company’s records as of January 1, 1979 that indicated that
Ms. Vaughn “had previously performed the sealex machine operator’s job satisfac-
torily.” Id. at 290. Westinghouse produced testimony stating that this report was
clerical error. Vaughn v. Westinghouse Elec. Corp., 620 F.2d 655, 661 n.1 (8th Cir.
1980).
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duction.’® Turnage stated at trial that after unsuccessful attempts
at motivating Vaughn to improve her productivity, attendance, and
tardiness problems, he disqualified her as a sealex operator.!® She
was thereafter placed in the lower paying job of a bulb-loader.2?

Vaughn contended at trial that she had not received any warn-
ings prior to the disqualification.2! She testified that in her estima-
tion the action was because of orders from the front office and for
other unknown reasons.??

The United States District Court for the Eastern District of Ar-
kansas, adhering to the three-step allocation of proof set forth by
the United Staters Supreme Court in the 1973 case of McDonnell
Douglas 2 held that Vaughn had met her initial burden of estab-
lishing a prima facie case racial discrimination.2¢ Under the Mec-
Donnell Douglas rationale, once the plaintiff has fulfilled this
initial step,? the burden shifts to the defendant employer to artic-
ulate a legitimate nondiscriminatory reason for the employee’s
disqualification.26

18. 471 F. Supp. at 289. Turnage introduced notes of these verbal warnings at
trial. Id. The notes stated that Ms. Vaughn was disqualified “due to her obvious
dislike for her job, the number of operator burned wires and the fact they were no
better after repeated talks and warnings, and her production which had been unsat-
isfactory and getting no better.” 620 F.2d at 659 n.3 (8th Cir. 1980).

19. 471 F. Supp. at 289-90.

20. Id. In 1971, at the time Ms. Vaughn was placed on the lower paying job of
bulb-loader, “basically all” the labor-grade-one bulb-loaders were black. Vaughn v.
Westinghouse Elec. Corp., 523 F. Supp. 368, 371 (E.D. Ark. 1981).

21. 620 F.2d at 657. However, on second appeal, the district court found no rea-
son to disbelieve any of Turnage’s testimony but voiced concern that at no time did
he testify that Ms. Vaughn’s race was not a factor in his decision. 523 F. Supp. at 371
n.5. The court found the failure to specifically deny racial motivation to be unique
in Title VII litigation. Id.

22. 620 F.2d at 657. Neither Ms. Vaughn nor any witness gave an instance
where Turnage had ever mistreated a black employee or had ever appeared to be
prejudiced. Mr. Turnage had been a supervisor for about four years and before that
had been a vice president for the employee’s union. At the time of his testimony he
was president of the union. Brief for the Petitioner at 37. Vaughn v. Westinghouse
Elec. Corp., 702 F.2d 137 (8th Cir. 1983), cert. granted, 52 U.S.L.W. 3309 (U.S. Oct. 18,
1983) (No. 82-2042).

23. 411 U.S. 792 (1973). See notes 68-80 and accompanying text infra.

24, 620 F.2d at 658. See notes 57-58 infra. '

25. The Eighth Circuit held that the flexible nature of the McDonnell Douglas
allocation of proof guidelines allowed for a finding of a prima facie case from the
evidence adduced by Ms. Vaughn. 620 F.2d at 657-58. McDonnell Douglas acknowl-
edged that “facts necessarily will vary in Title VII cases, and the specification. . . of
the prima facie proof required from [the plaintiff] is not necessarily applicable in
every respect to differing factual situations.” 411 U.S. 792, 802 n.13.

26. McDonnell Douglas, 411 U.S. at 802. Although the McDonnell Douglas
guidelines stated that the employer’s second stage burden was to “articulate” a le-
gitimate non-discriminatory reason for the employment action, courts seemed to
experience problems at this stage by substituting words such as “prove” and “per-
suade” therefore imposing a more stringent burden on the employer than the Mc-
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The district court concluded that Westinghouse had not met
the second stage burden.?’” It imposed upon Westinghouse the
stringent requirement that it persuade the court that a legitimate
reason for disqualification in fact existed.?® Westinghouse ap-
pealed to the Eighth Circuit, alleging that the district court had
misapplied the burden of proof,?® and, additionally, that the factual
findings of the district court were clearly erroneous.?? The Eighth
Circuit affirmed.3!

On March 9, 1981, the Supreme Court granted Westinghouse’s
petition for certiorari, summarily vacated the judgment, and re-
manded the case to the Eighth Circuit for further consideration3?
in light of Texas Department of Community Affairs v. Burdine .33
The Eighth Circuit then remanded to the district court with direc-
tions to reconsider in light of Burdine 3%

On remand, the district court affirmed, holding that, although
it had erred on the Burdine issue,? its review of the record as a
whole indicated that Vaughn was disqualified from her job in sub-
stantial part because of her race and, therefore, Westinghouse’s ar-
ticulated legitimate reason was a pretext for the discriminatory
action.36 On its second appeal to the Eighth Circuit, Westinghouse
alleged that the district court had erred in finding that its legiti-
mate nondiscriminatory reason for Vaughn's disqualification was
pretextual.3’ The Eighth Circuit again affirmed.3®

Donnell Douglas decision mandated. See, e.g., Furnco Constr. Corp. v. Waters, 438
U.S. 567, 577 (1978) (Court imposed burden of proving that employer based decision
on legitimate consideration); Board of Trustees of Keene State College v. Sweeney,
439 U.S. 24, 26 (1978) (approving the Furnco decision and interchanging the words
“prove” and “articulate”). See also notes 60-64 and accompanying text infra.

27. 471 F. Supp. at 290.

28. See id.

29. 620 F.2d at 656.

30. Id. “A finding is clearly erroneous if it is not supported by substantial evi-
dence, if it evolves from an erroneous conception of the applicable law, or if the
reviewing court on the entire record is left with the definite and firm conviction that
a mistake has been made.” Danzl v. North St. Paul-Maplewood-Oakdale Ind. Sch.
Dist., 706 F.2d 813, 816 (8th Cir. 1983). See FED. R. APP. P. 52(a).

31. 620 F.2d at 661.

32. Vaughn v. Westinghouse Elec. Corp., 450 U.S. 972 (1981).

33. 450 U.S. 248 (1981). See notes 74-80 and accompanying text infra (discuss-
ing the Burdine rationale).

34. Vaughn v. Westinghouse Elec. Corp., 646 F.2d 335 (1981).

35. 523 F. Supp. at 370. The court read Burdine as holding that “the defendant'’s
burden, once the plaintiff makes a prima facie case, is one of production only, not of
persuasion.” Id.

36. Id. at 371. This Court conceded that there could have been various reasons
for Ms. Vaughn’s disqualification but felt that the important question was “whether
race played any substantial part” in Westinghouse’s decision. Id. (emphasis in
original).

37. 702 F.2d at 138.
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The Supreme Court again granted Westinghouse’s petition for
certiorari.3® To be determined on the second appeal to the
Supreme Court is the issue of whether, once the plaintiff’s genera-
lized prima facie case has been rebutted by the defendant’s proof
of a specific non-discriminatory reason for the employment action,
the plaintiff is required to present responsive evidence concerning
the particular employment action in order to establish pretext.40
The Court will also consider whether the district court clearly
erred by applying the generalized evidence from the prima facie
case to meet the plaintiff's pretext burden.4! If this was not an er-
ror, the defendant’s opportunity to rebut the inference of discrimi-
natory animus established at the prima facie stage would be
foreclosed.#2 Further, the Court must resolve whether, when dis-
criminatory animus has been shown to have been a factor in the
decision, the defendant may overcome a finding of discrimination
by establishing that the challenged employment decision would
have occurred even absent discrimination.43

BACKGROUND

Title VII of the Civil Rights Act of 1964 states that it is unlawful
for an employer to discriminate against any individual because of
race.* The objective sought to be achieved in enacting Title VII is
plain from the language of the statute.®® It was to achieve equality
of employment opportunities and to remove artificial, arbitrary,
and unnecessary barriers to employment opportunities when the
barriers operate invidiously to discriminate on the basis of racial
or other impermissible classifications.46

Congress did not, however, intend to guarantee a job to every

38. IHd.

39. Westinghouse Elec. Corp. v. Vaughn, 702 F.2d 137 (8th Cir. 1983), cert.
granted, 52 U.S.L.W. 3309 (U.S. Oct. 18, 1983) (No. 82-2042).

40. Id.

41. Id.

42. M.

43. Id.

44. See note 9 supra.

45. Id. President Kennedy perhaps summed up the legislative intent best:

Race discrimination hampers our economic growth by preventing the maxi-

mum development of our man power, by contradicting at home the

message we preach abroad. It mars the atmosphere of a united and class-

less society in which this nation rose to greatness. It increases the cost of

public welfare, crime, delinquency, and disorder. Above all, it is wrong.
S. Rep. No. 872, 88th Cong., 2d Sess. 2, reprinted in 1964 U.S. CoDE CONG. & AD. NEws
2355, 2368.

46. Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (1971); Castro v. Beecher, 459
F.2d 725, 733 (1st Cir. 1972). See also Chance v. Board of Examiners, 458 F.2d 1167,
1177 (2d Cir. 1972).
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person regardless of individual qualifications.4” The Act does not
require that a person be hired or retained simply because she is a
member of a minority group or because she has formerly suffered
discrimination.?® Rather, discriminatory preference for any group,
minority or majority, is exactly what the Act proscribes.#®

Claims of employment discrimination because of race may
arise in two ways.’® An individual may allege that she has been
subjected to “disparate treatment”5! because of race, or that she
has been a victim of a facially neutral practice which has a “dispa-
rate impact”52 on her racial group.

Disparate treatment challenges have been bifurcated into two
types of attack.%3 They have been either systemic, which challenge
the general pattern or practice of an employer’s policies,?* or one-
on-one, which concern disparate treatment of a specific employee
by an employer.5® The McDonnell Douglas decision mandates that
a three-step approach be applied in one-on-one disparate treat-
ment cases.?®

47. Griggs, 401 U.S. at 436 (Congress had not commanded that the less quali-
fied be preferred over the better qualified simply because of minority origins); see
also Quarles v. Phillip Morris, Inc., 279 F. Supp. 505, 516 (E.D. Va. 1968).

48. See Griggs, 401 U.S. at 431.

49. Id.

50. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36, n.15
(1977) (the Court sets out two theories under which claims of employment discrimi-
nation may be brought—disparate treatment and disparate impact). See generally
Blumrosen, Strangers in Paradise: Griggs v. Duke Power Co. and the Concept of
Employment Discrimination, 71 MicH. L. REV. 59 (1972) (recognizing the difference
between discrimination against a group and against an individual and asserting
that Griggs refines the analysis in the former).

51. The foremost disparate treatment case is McDonnell Douglas v. Green, 411
U.S. 729, 802-04 (1973), in which the Court enunciated the three-step allocations of
burdens and order of presentation of proof.

52. Griggs has established the criteria necessary to prove disparate impact.
Where the Title VII claim is a facially neutral employment practice that actually
falls more harshly on one racial group, a plaintiff need not show that the employer
had a discriminatory intent but need only demonstrate that a particular practice in
actuality “operates to exclude [Blacks].” Griggs, 401 U.S. at 431. Once the plaintiff
has established the disparate impact of the practice, the burden shifts to the em-
ployer to show that the practice has *a manifest relationship to the employment in
question.” Id. at 432. The “touchstone is business necessity.” Id. at 431. The prac-
tice must be shown to be necessary to safe and efficient job performance to survive
a Title VII challenge. Id.

53. B. ScHLE!I & P. GROSSMAN, EMPLOYMENT DISCRIMINATION Law 1291-1324 (2d
ed, 1983).

54. Teamsters, 431 U.S. at 334. In systemic discrimination cases, which are less
common than one-on-one disparate treatment challenges, the plaintiff may, de-
pending on all the surrounding facts and circumstances, introduce statistical evi-
dence to establish the prima facie case. See id. at 339-40.

55. See note 51 supra.

56. Id. at 802-04; see also Texas Dept. of Community Affairs v. Burdine, 450 U.S.
248, 252 (1981) (acknowledging the McDonnell Douglas allocation of burdens and



1984] EMPLOYMENT DISCRIMINATION 1365

The three-step approach requires that the complainant first
carry the initial burden of proving, by preponderant evidence, a
prima facie case of discrimination.®” In effect, an established
prima facie case creates a presumption that the employer unlaw-
fully discriminated against the employee.’® If the plaintiff suc-
ceeds in proving the prima facie case, the inquiry shifts to the next
stage.59

In the second stage, the burden is on the defendant to rebut
the presumption of discrimination created at the prima facie
level.8® This is, however, a burden of production only.6! Whether
the defendant was actually motivated by the proffered reason is
not dispositive.52 It is sufficient if the defendant’s evidence raises
a genuine issue of fact as to whether or not it discriminated against
the plaintiff.53 In this stage, the defendant must clearly set forth
the reasons for the plaintiff’s rejection so that the plaintiff will have
a full and fair opportunity to demonstrate pretext—the final stage
under the McDonnell Douglas approach.5¢

The plaintiff at all times retains the burden of persuasion.6s
Thus, in the final or pretext stage, the plaintiff must have the op-
portunity to demonstrate that the defendant’s proferred reason
was not the true reason for the employment action.66¢ The burden
of proving pretext merges with the ultimate burden of persuading
the court that intentional discrimination has occurred.®” This may
be done by directly persuading the court that a discriminatory rea-
son more likely than not motivated the employer, or indirectly, by
showing that the employer’s proferred reason was not

order of presentation of proof in Title VII cases alleging discriminatory treatment);
Furnco Const. Co. v. Waters, 438 U.S. 567, 575 (1978) (Court approved Court of Ap-
peals analysis adopting the McDonnell Douglas approach).

§7. McDonnell Douglas, 411 U.S. at 802. The burden on the plaintiff is not oner-
ous. In McDonnell Douglas, the Court described an appropriate model for a prima
facie case of racial discrimination. The plaintiff must show: (1) that she belongs to
a racial minority; (2) that she applied and was qualified for a job for which the
employer was seeking applicants; (3) that despite her qualifications, she was re-
jected; and (4) that, after her rejection the position remained open and the em-
ployer continued to seek applicants from persons of plaintiff qualifications. Id. at
802. But see, note 25 supra.

58. Furnco, 438 U.S. at 577.

59. McDonnell-Douglas, 411 U.S. at 802.

60. Id.

61. Burdine, 450 U.S. at 255. The defendant’s explanation “must be legally suf-
ficient to justify a judgment for the defendant.” Id.

62. Id. at 254 (citation omitted).

63. Id.

64. Id. at 255.

65. Id. at 256.

66. Id. at 255-56; Furnco, 438 U.S. at 578.

67. Burdine, 450 U.S. at 256.
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believeable.%8

To determine the ultimate question of whether the defendant
intentionally discriminated against the plaintiff, the trial court
should consider the entire record.® While the Supreme Court has
indicated that the employer’s pattern and practices of discrimina-
tion are admissible to show pretext,” the significance of this evi-
dence is unclear.” The problem currently being faced at the lower
court level is whether the plaintiff, to prevail, must present evi-
dence that is responsive to the defendant’s specific nondiscrimina-
tory explanation for the employment decision.’? If not, then the
generalized evidence offered at the prima facie level could be, even
without a causal connection being established, sufficient for a find-
ing of discriminatory intent.”® Although the Supreme Court case
of Texas Department of Comunity Affairs v. Burdine refined the
second and third steps of the McDonnell Douglas analysis,”* the
Court has not yet directly addressed this problem.

Burdine clarified the limited nature of the defendant’s second
stage “articulation” requirement.”> The Court stated that the bur-
den which shifts to the defendant at the second stage is to rebut
the presumption of discrimination by producing evidence that the
disputed employment action was made for a legitimate nondis-
criminatory reason.’”® The articulation establishes a question of
fact for the trial court.”? However, the Court has established that
the ultimate burden of proof in a particular employment discrimi-
nation case rests with the plaintiff.”® Therefore, the allocation of
proof set out in McDonnell Douglas is a mechanism employed to
gradually narrow the focus of proof to decide the ultimate issue of

68. Id. Since Ms. Vaughn did not challenge the credence of Westinghouse’a
rticulated reason, the Eighth Circuit was left with deciding whether a discrimina-
tory reason more likely than not motivated the employer. Brief for Petitioner,
supra note 22, at 18.

69. United States Postal Service Bd. of Governors v. Aikens, 103 S. Ct. 1478,
1482 (1983); 523 P. Supp. at 370 (the court felt obliged to consider the whole record).

70. Teamsters, 431 U.S. at 336; Johnson v. Bunny Bread Co., 646 F.2d 1250, 1255
(8th Cir. 1981).

71. See, e.g., Furnco, 438 U.S. at 580 (courts are allowed to consider statistics at
the pretext stage because such proof cannot be said to have “absolutely no proba-
tive value”); Johnson, 646 F.2d at 1255 (generalized statistics must be scrutinized
closely because their probative value depends on all the facts of the case).

72. See note 40 and accompanying text supra.

73. Johnson, 646 F.2d at 1255; Person v. J.S. Alberici Constr. Co., Inc., 640 F.2d
916, 919 (8th Cir. 1981).

74. Burdine, 450 U.S. at 256-58.

75. Id. at 257. See also notes 61-64 supra.

76. Burdine, 450 U.S. at 257-58.

T1. Aikens, 103 S. Ct. at 1482. See also Danzl v. North St. Paul-Maplewood-Oak-
dale Ind. Sch. Dist., 706 F.2d 813, 816 (8th Cir. 1983).

78. Burdine, 450 U.S. at 256.
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discrimination.” When this is accomplished, a new level of speci-
ficity is reached at the pretext stage.8® In the present case, the
Eighth Circuit and the district court had instructions to reconsider
their initial decisions “in light of Burdine.”8!

ANALYSIS

In evaluating claims of employment discrimination, McDonnell
Douglas provides an analytical framework which should be ap-
plied in a sensible and flexible manner.82 The method suggested
was “never intended to be rigid, mechanized, or ritualistic.”83
Rather, it is merely a systematic evaluation of the evidence used to
determine the critical question of discrimination.84

As stated above, the Burdine Court elaborated on the two
ways to establish pretext.85 The plaintiff may contest that the de-
fendant’s proferred reason for the employment decision is simply
unworthy of credence, or she may succeed by persuading the
Court that a discriminatory reason more likely than not motivated
the employer.8¢

In the instant case, the district court eliminated the possibility
that Westinghouse’s proferred explanation was unworthy of
credence, because it conceded that Vaughn’s production problems
were a genuine concern.?? This left Vaughn with the second alter-
native for demonstrating pretext—persuading the court that the
employment decision was more likely than not motivated by dis-
criminatory reasons.®® To support this, Vaughn produced evidence
that consisted of: (1) generalized hiring, discharge, and placement
practices;®® (2) conflicting reports by her supervisor concerning job

79. Id. at 255, n.8.

80. Id. at 255.

81. Vaughn v. Westinghouse Elec. Corp., 450 U.S. 972 (1981).

82. Furnco, 438 U.S. at 577.

83. Id. See Flowers v. Crouch-Walker Corp., 552 F.2d 1277, 1281 (7th Cir. 1977)
(the court stated McDonnell Douglas does not require a three-step *“judicial min-
uet” of procedure).

84, Furnco, 438 U.S. at 577.

85. 450 U.S. at 256; Danzl, 706 F.2d at 816.

86. Burdine, 450 U.S. at 256; Danzl, 706 F.2d at 816; See also Johnson, 646 F.2d at
1254.

87. 523 F. Supp. at 371. The court stated that it did “not doubt that the burnt
wires documented by defendant in fact existed, or that production problems were a
genuine concern. It seems likely, in fact, that plaintiff’s job performance did leave
something to be desired, and that defendant was in part legitimately motivated in
disqualifying her.” Id.

88. See id.

89. 471 F. Supp. at 290. “Westinghouse maintained a stratified job environ-
ment. The more desirable jobs . . . were held by white people, in general.” Id. at
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performance;®® and (3) a showing that no objective standards of
production were communicated to her by the disqualifying
supervisor.®!

This evidence was weighed against Westinghouse’s uncon-
tested proof that Vaughn had experienced production problems on
the second shift;®2 that the problems continued on the third shift;%3
that she disliked the third shift;* and, especially relevant, that of
the three persons her supervisor had disqualified, only Vaughn
was black.%

Even though the Supreme Court’s instructions indicated that
on remand the Eighth Circuit was to reconsider “in light of Bur-
dine,” it did not do so because it failed to reach a new level of spec-
ificity at the pretext stage.?® Burdine requires that at the pretext
stage the proof must be more narrowly focused than at the prima
facie level.®” To achieve this, it is virtually unavoidable that the
plaintiff's evidence be responsive to the defendant’s asserted rea-
son for its action.%8

If the plaintiff's generalized and statistical evidence, which is
produced at the prima facie level, is given disproportionate weight
at the third stage of proof, a causal connection between that prima
facie evidence and discrimination in the employer’s action would
be assumed.®® This would not allow the defendant to prevail in
many situations because the second stage burden of articulation
would be rendered virtually meaningless. This would defeat the

289. However, this contention confuses disparate impact litigation, which concerns
employment decisions hindering a group, and disparate treatment of an individual.

90. See notes 14-17 and accompanying text supra.

91. 471F. Supp. at 290. Although the court stated that Vaughn “unquestionably
had problems with production,” and that “the absence of objective production crite-
ria makes it difficult for the court to hold that these problems were serious enough
to meet the burden imposed on the defendant by law.” Id. The Supreme Court in
Furnco held that courts are not situated so as to effectively reform a company’s
particular employment practices. A court “is generally less competent than em-
ployers to restructure business practices, and unless mandated to do so by Con-
gress they should not attempt it.” Furnco, 438 U.S. at 578.

92. 620 F.2d at 661.

93. Id.

94. 702 F.2d at 140 (Fagg, J., dissenting).

95. Id.

96. See Brief for Petitioner, supra note 22, at 13-16.

97. Burdine, 450 U.S. at 255, n.8; see also Aikens, 103 S. Ct. at 1482 (stating that
at the pretext stage the district court should have “proceeded to this specific ques-
tion directly, just as district courts decide disputed questions of fact in other civil
litigation™).

98. See Brief for Petitioner, supra note 22, at 14.

99. Cf. Johnson, 646 F.2d at 1255 (stating that generalized statistics, without
additional evidence could not connect the employment action with a finding of dis-
criminatory motive). Thus the holding implies that, without the causal connection
being established, discriminatory motive cannot be found.
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purpose of the McDonnell Douglas-Burdine guidelines which indi-
cates that a causal relationship must exist between each of the
steps.100

The district court conceded that “[i])f the issue were narrowly
confined to evidence bearing on the decision to disqualify the
plaintiff, there is no question that the defendant would prevail.”10!
By treating generalized evidence as conclusive, the district court
negated the requirement that intentional discrimination be proven
in a disparate treatment case.!%2 To allow generalized evidence—
without establishing a causal connection—to prevail over the unas-
sailable proof that Vaughn performed poorly in comparison to her
co-workers!03 avoids the guidelines established by the Supreme
Court in disparate treatment cases.104

Under the McDonnell Douglas-Burdine formula, the plaintiff
must be given an adequate opportunity to demonstrate that the
proferred reason was not the true reason for the employment deci-
sion.195 It is recognized that the employer’s pattern and practice of
discrimination is admissible to help show pretext,1% and that the
trial court should consider the entire record to decide the ultimate
question of intentional discrimination.!9?” However, if the plaintiff
is to use circumstantial or generalized pattern and practice evi-
dence, she should be required to establish a causal connection be-
tween that evidence and the challenged conduct.l®® As the

100. Burdine, 405 U.S. at 253. “The McDonnell Douglas division of intermediate
evidentiary burdens serves to bring the litigants and the court expeditiously and
fairly to [the] ultimate question [of discrimination].” Id.

101. 523 F. Supp. at 370.

102. Johnson, 646 F.2d at 1254 (“proof of discriminatory motive is critical”)
(quoting Teamsters, 431 U.S. at 335 n.15; see also Furnco, 438 U.S. at 580 (while the
Court stated that the district court was entitled to consider the racial mix of the
work force when trying to determine whether discriminatory motive existed, the
Court cautioned that such proof was not sufficient to conclusively demonstrate dis-
criminatory motivation).

103. 702 F.2d at 140 (stating that evidence of Vaughn’s poor production was un-
disputed). (Fagg, J., dissenting). See also note 87 supra.

104. See McDonnell Douglas, 411 U.S. at 805, n.19. The district court may not find
general determinations of defendant’s labor force controlling as to an individual’s
hiring decision, “particularly in the presence of an otherwise justifiable reason for
refusing to rehire.” Id.

105. Burdine, 450 U.S. at 255-56.

106. See notes 70, 104 supra; Teamsters 431 U.S. at 340. “We caution only that
statistics are not irrefutable; they come in infinite variety and, like any other kind of
evidence, they may be rebutted. In short, their usefulness depends on all of the
surrounding facts and circumstances.” Id.

107. See note 69 and accompanying text supra.

108. See Johnson, 646 F.2d at 1254-55. Johnson relied on generalized statistics
and urged that from those statistics an inference of a particular discriminatory in-
tent should have been drawn. However, the Johnson court held that Johnson’s
claim rested on a particular employment decision, which he alleged was the result
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Supreme Court articulated in United States v. Aikens, “none of
this means that trial courts or reviewing courts should treat dis-
crimination differently from other ultimate questions of fact.”109
Apparently, the Eighth Circuit in Vaughn adopted a different ap-
proach by not treating the issue of discrimination the same as it
would treat any other question of fact.!1¢

On remand, the Eighth Circuit in Vaughn, in effect, allowed
the plaintiff's generalized evidence concerning Westinghouse’s
work force to prevail over the defendant’s second stage articula-
tion evidence. The court, therefore, gave Vaughn the benefit of the
presumption created at the prima facie level which should have
dropped from the case after Westinghouse’s production of evi-
dence concerning Vaughn's poor work performance.!!! This result,
in essence, required the employer to prove absence of a discrimi-
natory motive in the second stage.!l2 However, this severe burden
was expressly rejected by the Supreme Court in Burdine, where it
was clearly established that the defendant’s burden at the second
stage is one of production alone.!’® This result, if followed to its
logical conclusion, would not allow an employer to fire an individ-
ual regardless of her job-related inefficiencies if the individual was
a member of a minority classification and the employer had a wide-
spread pattern of discriminatory practices.

In McDonnell Douglas the Court discussed what evidence
would be relevant at the third stage:

Other evidence that may be relevant . . . includes peti-

tioner’s general policy and practice with respect to minor-

ity employment. . .. [S]tatistics as to petitioner’s

employment policy and practice may be helpful to a deter-

mination of whether petitioner’s refusal to rehire respon-

of a disparate treatment and that in such a case, “proof of a discriminatory motive is
critical” and therefore the plaintiff has the burden to establish his claim by a pre-
ponderance of the evidence. Id.

109. See text accompanying note 99 supra.

110. Aikens, 103 S. Ct. at 1482.

111, Burdine, 450 U.S. at 255, n.10, where the Court stated:

In saying that the presumption drops from the case, we do not imply that
the trier of fact no longer may consider evidence previously introduced by
the plaintiff to establish a prima facie case. A satisfactory explanation by
the defendant destroys the legally mandatory inference of discrimination
arising from the plaintiff's initial evidence. Nonetheless, this evidence and
inferences properly drawn therefrom may be considered by the trier of fact
on the issue of whether the defendant’s explanation is pretextual.
Id.

112. Board of Trustees of Keene State College v. Sweeney, 439 U.S. 24, 24-25 n.1
(1978) (if the defendant had to prove absence of discriminatory motive, this would
make the third step, pretext, superfluous). See also Brief for Petitioner, supra note
22, at 41.

113. See note 64 supra.
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dent in this case conformed to a general pattern of

discrimination against blacks.114

This indicates that the district court may determine after rea-
sonable discovery that the “[racial] composition of defendant’s la-
bor force is itself reflective or restrictive or exclusionary
practices.”!15 The Court cautioned, however, that such general de-
termination, while helpful, may not, in and of themselves, be con-
trolling as to an individualized hiring decision, particularly in the
presence of an otherwise justifiable reason for refusing to hire.!16

The present case concerns an individualized employment de-
cision, not a class action or a case of disparate impact on a minority
group.!!” This is not a situation in which the employer’s employ-
ment practices across-the-board are in question. Although statis-
tics and other generalized evidence should be considered in
determining the issue of discriminatory intent,!18 such evidence
should not establish a conclusive presumption when more specific
evidence exists regarding the validity of the employer’s action.1!®
To allow this would be to add to the employer’s burden a require-
ment not intended or allowed by the tests established by the
Supreme Court.120

The Eighth Circuit, in the 1981 case of Joknson v. Bunny
Bread 121 although without specific guidance on the proper consid-
erations to follow in the pretext stage, reflected a distrust for mar-
ginally related evidence.'?2 The court “scrutinized closely” the
generalized statistics offered to prove pretextual motive and found
that, in light of the unrebutted evidence of legitimate reasons for
the actions, the statistics were left “with little, if any, probative
value.”123 The court held that without additional evidence to con-
nect the statistics with the plaintiff's discharge, the evidence was
too tenuous to compel a finding of discriminatory motive, and held
that the plaintiff had failed to meet her third stage burden.?*

In deciding Vaughn, however, the Eight Circuit seemed to
abandon the insight it displayed in Johnson. In addition to be in-

114. McDonnell Douglas, 411 U.S. at 804-05 (emphasis added).

115. Id. at 805 n.19 (quoting Blumrosen, supra note 50, at 91-92).

116. See note 104 supra.

117. 471 F. Supp. at 283.

118. See notes 102-04 supra.

119. Johnson, 646 F.2d at 1255. The court held that “[g]eneralized statistics used
to prove a particular intent must be scrutinized closely” and that “[p]roving pretext
to be sure is nothing more than exposing a discriminatory motive.” Id.

120. See text accompanying notes 25-26 supra; see also note 112 supra.

121. 646 F.2d 1250 (8th Cir. 1981).

122. Id. at 1255.

123. Id.

124. Hd.
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consistent with Joknson, Vaughn is inconsistent with two other re-
cent Eighth Circuit cases. In the 1983 case of Robinson v. Arkansas
State Highway and Transportation Commission,1?® the Eighth Cir-
cuit affirmed the lower court by holding that the plaintiff, through
generalized evidence, had not borne her burden of establishing -
that the employer’s reason was racially motivated.!?¢6 The court
held that Robinson did not persuade the court that discriminatory
intent existed for the employment decision because she did not
analyze her statistical evidence nor explain how such evidence
demonstrated racial motivation.1?7

Similarly, in Danzl ». N. St. Paul-Maplewood-Oakdale In-
dependent School District,128 also decided in 1983, the Eighth Cir-
cuit reversed the lower court’s finding of pretext.!2® The basis for
the reversal in Danzl was the fact that the defendant’s articulated
reason for the difference in treatment was never contradicted.130
In effect, the action was not shown to be a mask for unlawful
discrimination.

Even though the employer in Danzl had a history of under-
representation of women in administrative positions, and had obli-
gated itself under an agreement with the United States
Department of Health, Education and Welfare and the Women'’s
Equity Action League to “make a conscious effort to select female
administrators,”131 the Eighth Circuit held that under the standard
of review set forth in Rule 52(a) of Civil Procedure,'3? the district
court’s finding of intentional discrimination was ‘“clearly errone-
ous” because Danzl did not have the superior qualifications for the
position.133

Even though in Vaughn, the legitimate business reasons ar-
ticulated for the challenged employment decision were much
clearer and stronger than in Robinson and Danzl,'3* and the de-

125. 698 F.2d 957 (8th Cir. 1983).

126. Id. at 959.

127. Id. at 958.

128. 706 F.2d 813 (8th Cir. 1983).

129. Id. at 819.

130. Id. at 817.

131. Id.

132. FED. R. App. P. 52(a) (“[f]indings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the opportunity of the trial court
to judge of the credibility of the witnesses”).

133. Danrzl, 706 F.2d at 819.

134. See text accompanying notes 19-20 and note 87 supra. Robinson, 698 F.2d at
958 (the company testified that the hiring decision was based on an unwritten short-
hand requirement which Robinson did not meet); Danzl, 706 F.2d at 819 (Danz] was
beat out for the job by a person with superior qualifications).
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fendant’s evidence of Vaughn’s poor work performance!3 and con-
stant absenteeism and tardiness!3® was never addressed, much
less rebutted by Vaughn, the Eighth Circuit gave Vaughn'’s genera-
lized proof sufficient weight for a finding of intentional discrimina-
tion. The Eighth Circuit found against Westinghouse even though
it went so far as to state that “this is a close case and it may well be
that the panel, if sitting as the trial judge, might have found that
Westinghouse’s proferred reason for the plaintiff's disqualification
was not pretextual.”137 Unlike in Danzl, the Eighth Circuit felt it-
self precluded from finding the district court’s holding “clearly er-
roneous” because it did not want to “substitute [it’s] views for that
of the district court.”138

It is apparent by these inconsistent holdings that the circuit
and district courts lack guidance as to what should be controlling
in the pretext stage.

CONCLUSION

Since its inception, Title VII has gradually forced the altera-
tion of employment practices of this nation is innumerable ways.
Although the Congressional objective has not yet been fully real-
ized, hopefully it will one day be truly reached and legislation to
coerce the elimination of discrimination based on irrelevant char-
acteristics will be superfluous. In the interim, it is important to
also protect the objective of the statute from abuse by individuals
attempting to overcome deficiencies in qualifications through the
remedies provided for intentional discrimination by Title VIIL

The Eighth Circuit has not had the specific guidance necessary
for consistent holdings in the third stage of the McDonnell Douglas
test. With the Supreme Court’s ruling in Vaughn, the circuit and
district courts hopefully will be supplied with the refinement
needed to clarify the final stage of proof in one-on-one disparate
treatment cases. It is suggested that the third stage of proof re-
quires evidence that is responsive to the employer’s given reason
for its employment decision, so that a court can decide the factual
question of whether an individual employee was intentionally dis-
criminated against or whether she was simply a poor worker. The
pending Supreme Court decision in this case should clarify the

135. See note 19 and accompanying text supra.

136. Brief for Petitioner, supra note 22, at 32 (Vaughn had missed more than
thirteen months of works in the course of her six years of employment).

137. 702 F.2d at 139.

138. Id.
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confusion at the pretext stage and achieve the definition necessary
for the assurance of equal opportunities for all individuals.

Elena M. Franco—'85



