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SUMMARY OF DECISION

The Commission, from the record before it, finds and determines that certain storage and

processing tanks constitute real property. The Commission therefore affirms the County’s

determination that these tanks are real property, and denies Taxpayer’s request for a

determination that these tanks are personal property.




NATURE OF THE CASE

PCS Nitrogen, L. P., formerly known as Arcadian Fertilizer, L. P., (“Taxpayer”),
protested a decision of the Sarpy County Assessor in tax year 1996 that certain large storage and
processing tanks, as described in the “Prehearing Stipulation” (E1,3), constituted real, rather
than _personal property. The Sarpy County Board of Equalization (“County”) denied the protest;

from which decision the Taxpayer appeals.

EVIDENCE BEFORE THE COMMISSION

The Commission, at the formal hearing on the merits of this appeal. took notice of certain
information under the applicable provisions of Neb. Rev. Stat. §77-5016(5) (Reissue 1996). That
information included the Commission’s case file; the Marshall Valuation Service; the Nebraska
County Assessor’s Reference Manual, Volumes 1 and 2, as published by the Property Tax
Division of the Nebraska Department of Revenue for 1996; the Nebraska Constitution; the
Nebraska State Statutes; Title 442 of the Nebraska Administrative Code; three standard
reference works published by the International Associatioﬁ of Assessing Officers: Property
Assessment Valuation, 2d Edition; Property Appraisal and Assessment Administration; The
Property Tax Division of the Department of Revenue Published 1997 Ratios and Measures of
Central Tendency; the 1997 Commercial County Profile for Sarpy County as reported in the
1997 Statewide Plan of Equalization,; and The Uniform Standards of Professional Appraisal
Practices (1996 and 1997). The Commission also received a number of exhibits and heard

testimony offered by both parties during the course of the hearing.



FINDINGS OF FACT

The Commission, in determining cases, is bound to consider only that evidence which has

been made a part of the record before it. No other information or evidence may be considered.

Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may. however, evaluate the

evidence presented, utilizing its experience, technical competence, and specialized knowledge.

Neb. Rev. Stat. §77-5016 (5) (Reissue 1996).

From the pleadings and the evidence contained in the record before it, the Commission

finds and determines as follows:'

LI

A.
PROCEDURAL FINDINGS

That the Taxpayer is the owner of record of 13 industrial storage and processing tanks
(“the subject property” or “the tanks”™) which are described in the Prehearing Stipulation
(ED).

That the County Assessor proposed valuing the subject property at $793.269 for the
purposes of taxation as of January 1, 1996 (*‘the assessment date”).‘ (Commission Ex. 30,
“Stipulation”, paragraph 4).

That the Taxpayer timely filed a protest of the assessed value of its property for tax year
1996. (E4,3).

That one basis of the protest was the allegation that “The taxpayer’s property consists of a
chemical manufacturing facility which manufacturers (sic) ammonia and other related

fertilizer products. The only issue remaining after the County B. O. E. appeal is whether

'Unless otherwise indicated, citations are to the Bill of Exceptions from the July 9, 1997,

formal hearing before the Commission.
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certain chemical storage tanks located on the property are real property or personal
property. The taxpayer asserts that these tanks should not be classified and taxed as real
property, but rather, constitute personal property and should be deleted from the value fo‘r:
improvements to the real estate.” (E2)
That the County granted the protest in part, and determined that certain property was in
fact improperly classified as real property and should in fact be classified as personal |
property. The County denied the Taxpayer’s protest as to the 13 remaining tanks which
are the subject of this action. These tanks are described in the Prehearing Stipulation.
(ED).
That Taxpayer thereafter timely filed an appeal of that decision to the Nebraska Tax

Equalization and Review Commission (“the Commission”). (E2).

B.
SUBSTANTIVE FINDINGS

That the tanks are more than 20 years old. (E1,1).-
That the tanks were originally constructed on the Taxpayer’s plant site and have been in
continuous use since their installation, except for: Tank No. 8, which was a used tank and
which was installed in 1980; énd Tank Numbers 9 and 10, which, according to the
Prehearing Stipulation, are “abandoned.” (E1,1). |
That on Taxpayer’s personal property tax return for the year 1996, Taxpayer did not list
the subject tanks as among those items that the Taxpayer intended and considered to be

Taxpayer’s personal property. (20:13-19).
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That Taxpayer has listed at least one tank, a water storage tank, as real property. (50:12).
That Taxpayer produces approximately 500,000 tons of nitrogen-based fertilizer each
year. (36:18).
That Taxpayer has the capacity to store about 100,000 tons of finished product. (36:19).
That the tanks are used in the day-to-day operation of Taxpayer’s chemical fertilizer plant
for the storage of intermediate materials and finished goods. (E1). That the tanks are
also used to either store the finished product pending sale, or in some cases to store
ammonia which may be used in the manufacturing process. (36:7).
That each of the tanks weigh approximately half a million pounds. (11:10).
That each of the tanks in use are an integral part of the Taxpayer’s chemical
manufacturing plant. That this plant’s purpose is to process chemi;als to a finished, final
product, which is a.nitrogen-based fertilizer. (19:16-18, 35:20-25;36:1-25;54:22-25;
55:1-3. See also Transcript of Proceedings before the Referee).
That the tanks do not need to be tied down, since their weight holds them down. (39:9).
That the bases of the tanks are situated at the frost line, which is approximately 36-inches
below ground level. (38:1-5)
That these tanks rest on bare ground or compacted sand, in some cases, on a protective
liner, which would keep any leakage from the tanks from seeping into underground
watertables. (40:7-9).
That all of these embedded tanks are annexed to Taxpayer’s realty. That most of these
tanks sit within a concrete “ring wall.” That, for example, one of the tanks is embedded

within a ring wall which is about 1 foot in width, 114 feet in diameter, and 4 feet in

|
o
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depth. That this ring wall within which the tank is embedded is constructed of
approximately 90 cubic yards of concrete. (76:11-21).

That the concrete “ring walls” which support the tanks are “footings,” the same as the

foundational footings which are required to annex a residential, commercial, or other load
bearing building, to the ground. (93:1-10).

That on Taxpayer’s own construction drawings. the “ring wall” is in fact called a
foundation. (65:17-25).

That when Taxpayer relocates a subject tank, Taxpayer must construct a foundation for
the tank at the relocated site. (26:14-19).

That this foundation must be approved and licensed by the State of Nebraska. (26:15-18).
That the tanks are further annexed to Taxpayer’s realty, and to the essential functioning of
the plant’s operations, through a complex plumbing structure of metal valves and pipes.
(23-24; 66-67).

That this metal pipe connection system is complicated enough to require a specialized
contractor to be called in to manage the relocation ‘of “all the piping and pumps and rest
of the process equipment that goes with that tank,” when the tanks must be relocated.
(26:20-25).

That the tanks are further confined and stationed on Taxpayer’s property in a special,
secondary containment field. Taxpayer was required to construct this containment field
by regulations of the Nebraska Department of Environmental Quality and other regulatory
bodies in order to continue operations at the plant. (25:21-25; 37:17-22).

That the Taxpayer has complied with these regulatory requirements, signifying its



-7-
continuing intention to adapt and ﬁse the tanks as a functioning part of its business. (56-
57;63).
That Taxpayer has invested approximately 3 million dollars in building a new
containment area on its site, in compliance with these regulatory mandates. That this
containment area is a site dedicated solely to the subject tanks. (48, 56). -
That Taxpayer believes that the life expectancy of the tanks, given proper majntenance, to
be “infinite,” rather than just temporary, and the tanks may stay productive and annexed
to a site at the plant well into the future. (51, 57, 77).
That although Taxpayer’s facility has been in operation for over 45 years, Taxpayer has
never moved one of the subject tanks out of the facility, but has purchased several other
tanks over this period of time, and has had these delivered to the facility in order to
accommodate increased production requirements. (50:20-23).
That during this period of time, Taxpayer has moved tanks within its facility only when
mandatory containment requirements imposed upon Taxpayer’s operations by regulatory
requirements of the Department of Environmental -Quality, and other regulatory agencies
require movement. (50,51).
That moving a tank can damage the tank. (71:11-12).
That the tanks are expensive to move: moving one tank a short distance costs more than
eighty thousand dollars. (70:1-5).
That moving a tank is not only an expensive, but a complicated process; a specialized
engineering firm must undertake the relocation work. (45-46).

That the technology for moving Taxpayer’s large tanks is so sophisticated and




complicated that some of the processes are patented. (68:23-25)

30. That tank relocations may pose a danger to the contractor. (71:11-12).

31.  That tanks are rarely relocated. Taxpayer has had to move a tank by airlift where the
original location threatened to pollute groundwater. (67:19-22).
32. That there are other methods by which the tanks can be moved: the tanks, if not airlifted
must be severed into pieces at their site of origin. re-welded, transported and

reconstructed at the new site. (67-68).

(98]
(OS]

That in assessing the merits of Taxpayer’s appeal, the County did an in-depth evaluation
of Taxpayer’s property. (87:1-8). |
34.  That the actual value of the tanks for real property tax purposes is $793,269.
(Commission Ex. 30, “Stipulation”)
35.  That the tanks would be costly to replace. For example, one of the tanks, number 7,
would cost nearly $950,000 to purchase “new.” (70:11).
36.  That as a result of Taxpayer’s protest to the County, the County, among other things,
applied the standards set forth in NAC Title 316, éh. 40, section 001.01C, and
reclassified as personal property, four smaller, readily mobile, new “bullet” tanks.
37.  That unlike the subject tanks, these four “bullet” tanks were not affixed to the realty. Thé
County therefore determined that these “bullet tanks” fit the legal definition of personal

property. (87-88).

38.  That the tanks which are the subject property in this action are real property, not personal

property.




STANDARD OF REVIEW
The Commission must affirm the decision of the county board of equalization unless the
Taxpayer demonstrates by a preponderance of the evidence that the decision made by the county
board of equalization was not governed by reason, or was made in disregard of the facts or
circumstances, or was made without some basis which would lead a reasonable person to the
same conclusion. Title 442, Nebraska Administrative Code, Chapter 5, section 018. See also

Harrison Square v. Sarpy. Cty. Bd. Of Equal., 6 Neb. App. 454 (1998); 574 N.W. 2d 180 (1998).

ANALYSIS

L
CONTROLLING REGULATIONS, STATUTES, AND CASE LAW

The only issue before the Commission is whether the County was unreasonable or
arbitrary in determining that the subject tanks are real property, rather than personal property.
Neb. Rev. Stat. §77-1511 (Reissue 1996). More specifically, the threshold question before the
Commission is whether the tanks are fixtures under Nebraska law. The applicable law includes
Neb. Rev. Stat. §77-103(2) (Reissue 1996), which defines real property as “(a)ll buildings,
fixtures, and improvements.” The determination that the subject property was in fact real
property was made in the first instance by the Sarpy County Assessor.

The assessment of real and pérsonal property within the State of Nebraska is governed by
both the Nebraska Constitution and by Nebraska State Law. (See, e. g., Neb. Const. art. VIII, §1,
and Neb. Rev. Stat. §Neb. Rev. Stat. §77-102, et seq. (Reissue 1996)). The county assessor is

specifically required to . . . (o)bey all rules and regulations made under Chapter 77 and the




instructions sent out by the Property Tax Administrator.” Neb. Rev. Stat. §77-1311(2) (1997
Supp.) The rules and regulations of the Property Tax Division of the Nebraska Department of "?
Revenue define “fixture” as any item of personal property that has been:
001.01C(1) Annexed or physically attached to or incorporated into
the real property;
001.01C(2) Applied or adapted to the use or purpose of the real
property to which it is attached:
001.01C(3) Intended to be annexed to the real property. Intention
shall be inferred from the nature and extent of the annexation and
adaptation, unless the owner of the real property provides
documentation that the intention is otherwise.
Title 316, Nebr. Admin. Code, Chapter 40, §001.01C.
The Nebraska Supreme Court has provided controlling guidance on this issue. The
Court has held that the determination of whether a particular piece of property constitutes a
fixture is governed by a three-part test. An item will be déemed a fixture if there is “(1) actual
annexation to the realty, or something appurtenant thereto, (2) appropriation to the use or
purpose of that part of the realty which it is connected, and (3) the intention of the party making
the annexation to make the article a permanent accession to the freehold.” Northern Natural
Gas Co. v. State Bd. Of Equalization and Assessment, 232 Neb. 806, 814, 443 N.W. 2d 249,
257 (1989).
Northern Natural further defines each element of the three-part fixture analysis. For the

first element, the actual annexation factor, Northern Natural considered whether removal of the
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item would cause harm to the realty or to the item to be removed. = To quantify the types of harm

that would be relevant to this analysis, Northern Natural weighed *(a) any change in the market

value of the land as a result of the condition; (b) the amount of time and the cost required to

repair the condition; and (c) the hazard or dislocation caused by the condition.”” *Northern

 Natural, supra, at 819.
For the second factor, appropriation to the realty, Northern Natural analyzed “the
relationship between the article and the use which is made of the realty to which the article is
attached . . . (1)f the chattel is a necessary or useful adjunct to the realty, then it may be said to
‘have been appropriated to the use or purpose of the realty to which it was affixed. ” Northern
Natural, at 819. Conversely, the case reasons that “(i)f the chattel is attached for a use which
~does not enhance the value of the land, it is generally deemed not to become a part of the land.”
Northern Natural, at 8§19.
In assessing the third factor, intent to make the chattel, or personalty, a permanent part of

 the realty, Northern Natural examined whether the owner of the personalty would be annexing

the personalty to real property which the personalty’s owner owned in fee simple, or, to realty in
which the personalty’s owner had less than an ownership interest in. For purposes of this
analysis, the Northern Natural court opined that the owner’s intent could be inferred, for
~example, from whether the personalty’s owner had a mere easement or leasehold interest in the
realty in which the personalty was annexed. It would be more likely that a permanent accession
was intended where the personalty was incorporated into realty also owned by the personalty’s
owner. By contrast, where the personalty was annexed into realty not also owned by the

personalty’s owner, intention to permanently annex could not be inferred, since in such



situations, the owner would be “parting with title” to the personalty annexed to land owned by :
another. Northern Natural, supra, at 821.

Northern Natural’s facts involved fuel pipelines owned by the Enron corporation, whic
were embedded, solely by virtue of a contractual easement, in land which was neither owned by
the corporation, nor used for any substantive corporate purpose. Enron’s pipes were buried in
land which was actively used for agricultural production purposes by the fee owner, a farmer,
rather than for any of Enron’s purposes. The pipes did not improve the value of the farmer’s
land, nor were the pipes in any way connected or annexed into the realty, other than by their
passive burial in his land. The Court found, at least implicitly, that removal of the pipes was
relatively easy, and removal had little impact on either the pipes or the realty. In short, the Court k
found that there was no perceptible nexus in Northern Natural between the pipes and the realty
they were buried in. In analyzing these facts in context of the abovementioned legal guidelines,
the Court found that the pipelines were personalty.

The facts here, however, are readily distinguishable from the facts in Northern Natural.
The Commission is therefore unable to conclude in this a;;peal that Taxpayer’s tanks are in fact
personalty. In fact, from the record before it, the Commission must conclude that the tanks
clearly meet the annexation requirements which comprise Northern Natural’s first element of the
three-part fixture test. Taxpayer’s tanks rest nearly thirty-six inches below ground, at the frost
line, on a protective liner or on compacted sand. The tanks are affixed to Taxpayer’s realty by a
concrete band or ring, which in at least one instance is one-foot in width, four-feet in depth, and
114 feet in diameter. This ring wall is the functional equivalent of a solid concrete foundational

footing for a load-bearing building. Some of the massive subject tanks--one of which weighs
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nearly one half million pounds--have not been moved from their foundation in more than forty-
five years.

The record also establishes that the only reason these tanks will be moved is because
- Taxpayer was required to relocate the tanks to a position within a secondary containment field on
the property. Taxpayer is required to take such action under the environmental mandates

imposed by the Nebraska Department of Environmental Quality and other regulatory agencies.

There are both civil and criminal penalties which arise from violations of these standards. See,

e.g., Neb. Rev. Stat. §81-1508.01 (Reissue 1994) and Neb. Rev. Stat. §81-1508.02 (Reissue

1994).
The record also clearly establishes thaf Taxpayer, at a cost of three million dollars,
created the necessary containment field in compliance with these regulations. Taxpayer has
therefore dedicated this entire area of its operations exclusively to these tanks for the life of the
regulatory requirements. And, the tanks themselves have an “economic life” which Taxpayer
testified as being “infinite” given proper maintenance:
The record also demonstrates that these tanks are annexed to Taxpayer’s realty by a
complicated system of metal pipes, pumps, and processing equipment. The testimony establishes
testimony that harm could result to the tanks, to the realty, and to the environment, should the
tanks be severed from the processing equipment. There would also be a massive diminution in
the market value of Taxpayer’s plant would result if the tanks, which are an integral, necessary
part of the plant’s processing and sales’ purposes, were to be removed. Severance of these vital
parts of Taxpayer’s operations would harm the facility by jeopardizing its ability to operate and

- therefore significantly lower the market value of the facility as a viable business. Severing the



tanks would also harm the facility by diminishing the value of the facility’s assets. The tanks arué‘
valuable: one of the tanks, if new, would cost $950,000 to replace. As a group, the 13 subject
tanks have a value as of the assessment date of approximately $793,269. Moreover, there was
other evidence of different forms of harm that would result should the tanks be severed from the |
realty. Moving the tanks is costly; the technology needed to do so is complicated and must be
done by a specially licensed engineering contractor; and, the relocation process poses a danger to
the contractor conducting the relocation.

It is equally clear to the Commission that the tanks meet the second tenet of Northern
Natural'’s three-part test, which is the question of whether Taxpayer has appropriated the item to
that part of the realty to which it is connected. The tanks are actively engaged in processing,
storing, and ultimately, in holding for sale Taxpayer’s finished product. In this regard the tanks
appear to be not just an accessory or useful part of the realty, but a mandatory part of it.
Taxpayer's business would be demonstrably impaired without these tanks. These tanks are not
just of mere utility to Taxpayer, but are essential to Taxpayer’s use of the property. These tanks
therefore enhance the value of Taxpayer’s property. |

The third and last element of the test is intent. The Commission finds and determines
that Taxpayer intended to annex the tanks to the realty. In considering the intent element, the
Commission noted evidence regarding Taxpayer’s 1996 tax returns. Taxpayer did not list the
subject tanks as among those items of property that Taxpayer considered to be Taxpayer’s
personalty, but rather listed the tanks as real property. The record establishes various means of
physical annexation, e.g., by plumbing, piping, foundation, and dedicated siting, as discussed
above. Taxpayer’s intent is also demonstrated by its annexation of the tanks to property owned

in fee simple by Taxpayer. Taxpayer’s intent to affix the tanks to the realty is also conclusively
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demonstrated by the fact that Taxpayer left all but one of the tanks unmoved and stationary at
Taxpayer’s facility for over forty-five years. (The one remaining tank was moved onto
Taxpayer’s property in 1980.) In fact the evidence establishes that the only reason certain tanks

were moved from their fixed, annexed site was because Taxpayer was ordered to move the tanks

by a regulatory agency.

II.
PERSUASIVE AUTHORITY

Powell on Real Property, a treatise on the issue of real property, in Vol. 8, Section

652(1), (June, 1998 rel.) discusses the traditional three-part fixture analysis first articulated in

Teaff v. Hewitt, 1 Ohio St. 511 (1853), and later adopted in Northern Natural, supra. Powell,

however, also discusses specific facets of fixture analysis which were not expressly referenced in

Northern Natural and current Nebraska fixture case law. Among these precepts, on the specific

area of annexation, Powell, at section 652(1), points to a trend to minimize the importance of a

finding of actual, physical annexation. Powell states that “annexation is no longer an absolute

necessity . . . (m)any courts are willing to find there has been a sufficient constructive annexation

even though actual physical attachment is not present.” Powell, section 652(1). Elsewhere in

this section Powell points out that “many courts have found heavy machines held in place by

their own weight to be sufficiently connected to the real estate as a fixture.” Powell at section

652(2). The treatise cites a Pennsylvania doctrine initially adopted in Voorhis v. Freeman, 2

Watts & Serg 116 (Pa. 1841), called the “assembled economic unit doctrine,” which suggests

that “machines in a production or manufacturing plant are regarded under this theory to be so

crucial to the essential nature of the realty, the Pennsylvania courts are willing to view unattached



items that are part of the full manufacturing package as constructively annexed to the real estat,
Powell, section 652(2). Powell, noting that a boiler in a factory met the annexation, and
ultimately, the fixture test, because it was bolted to the realty, noted that “(i)t is easiest to satisfy
the mechanical approach suggested by the annexation factor if the item is cemented, bolted, or
welded into place, so that the realty and the fixture are united.” Powell, section 652(2).

Powell also addresses the other two accepted “fixture test” factors. On the intent factor
Powell instructs that it is objective intent, rather than subjective intent, that must be measured.
Powell suggests the application of a reasonable person standard in ascertaining intent. The
treatise asks “(w)ould the ordinary reasonable person validly assume that the article in question
belongs to and is a part of the real estate on which it is located . . . ” Powell, section 652(1).
Thus, for instance, in a contest between a tenant and a landowner regarding whether an item is a
fixture, “a tenant’s intent in affixing a chattel he oWns to the real estate he is leasing is generally
presumed to be just the opposite of the affixing chattel owner who also owns the real estate
where the item is attached;” the presumption does not attach where the chattel is affixed to land
not owned by the affixing party. Powell, section 652(4). |

On the adaption factor, Powell directs the inquiry to whether the personalty is
“indispensable, integrally related, a necessary accessory, and essential” to the realty, in
determining whether the personalty is in fact a “fixture.” Powell, section 652(3). As Powell
points out, there is an underlying governmental public policy rationale applicable to industrial
plant fixture issues that should be considered. This public policy consideration is the interest “in
preserving [a plant] as a functional whole, [this] not only being in the owner’s interest but also
because it “encourages conservation and intelligent utilization of resources.” Powell, section

652(3).
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The Commission also notes that other jurisdictions have had the opportunity to address
the issue of what constitutes a “fixture.” For example, the Maryland Court of Appeals has held
that whether an item is a fixture “depends principally on the object and purpose of the
annexation, whether it was for the permanent and substantial improvement of the building . . . or
merely for a temporary purpose . ..” Comptroller of the Treasury, Retail Sales Tax Division v.
Steuart Investment Company, 312 Md. 1, 3, 537 A. 2d 607, 609 (1988). Much like the tanks at
issue before the Commission, the tanks in Comptroller were large storage and processing tanks
weighing millions of pounds. even when empty. They were sited for an extended period of time
on foundations, enjoyed a useful life of many decades, and yet were found to be fixtures, even
though they were not bolted or welded to their concrete foundations. Taxpayer’s tanks meet all

of the Comptroller fixture tests.

Iv.
SCOPE OF REVIEW

Finally, the Commission notes that the size of the tanks is an issue that is the subject of

much of the parties’ post hearing briefs. Taxpayer’s Post-Hearing brief, at page six, states that

“in the Arcadian case, size alone was the Assessor’s reason for the classiﬁcation.’; The allegation
suggests that, if true, the Commission should find that the County’s ultimate decision was
unreasonable. The Commission notes first that for purposes of its review function, Taxpayer’s
statement is a nonissue. The Commission’s role is to “determine anew” the decision reached by
the County, to ascertain whether the decision was reasonable. Neb. Rev. Stat. §77-1511
(Reissue 1996); Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 (1998);

__N.W.2d._ (1998). The Commission is not, therefore, limited in its review to deciding




whether the basis for the County’s decision was reasonable. Instead, the Commission

determines whether the County’s ultimate decision was reasonable. Under this authority, the
Commission must make its own factual determinations from the entire record. It is not
constricted to reviewing only those facts which would test the County’s decisional basis, e.g.. to :
whether or not the evidence supported a decision based on the size of the tanks. The
Commission’s review is “based on a/l of the evidence presented.” Kawasaki Motors, supra at 6.

(emphasis added)

CONCLUSION
Taxpayer is required to adduce evidence establishing “that the action of the board was
unreasonable or arbitrary.” Neb. Rev. Stat. §77-1511 (1996 Reissue); Kawasaki Motors v.
Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 (1998),  N.W.2d_ (1998); J. C. Penny Co. v.
Lancaster Cty. Bd. Of Equal., 6 Neb. App. 838, 578 N.W. 2d 465 (1998). Generally,
“unreasonable decisions” include those “where the decision is against logic and the facts and
reasonable deductions to be drawn therefrom.” 5 C.J.S. Appeal and Error, section 772. Such
decisions lack “what a reasonable mind might accept as adequate to support a conclusion, and
furnish a reasonably sound basis for the action under consideration.” 2 Am. Jur. 2d
Administrative Law, section 539.
Such is not the case here. Based upon the foregoing analysis, the Commission finds
compelling evidence that the subject tanks are fixtures, and that therefore, the decision of the
County to assess Taxpayer’s tanks as realty, rather than as personalty, was reasonable and

correct.
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CONCLUSIONS OF LAW
First, from the record before it, the Commission concludes as a matter of law that it has
jurisdiction over both the parties and the subject matter of this appeal. The Commission further
concludes that, pursuant to the above mentioned laws, the Appellant was required to establish by

a preponderance of the evidence that the decision of the Sarpy County Board of Equalization was

unreasonable or arbitrary. The Commission must, for the reasons set forth above, and pursuant
to Neb. Rev. Stat. §77-1511 (Reissue 1996), conclude from the record before the Commission
that the Taxpayer has not met its burden of proof.
The Commission therefore makes the following Conclusions of Law:
That Taxpayer annexed or incorporated the subject tanks into Taxpayer’s real property.
and that severance of the tanks would result in a diminution in the market value of
Taxpayer’s property; harm may also result to the tanks themselves; and that removal of
the tanks would be costly, complicated, and potentially hazardous.

That Taxpayer appropriated the tanks to the use or purpose of that part of the realty to

which they are connected, in using the tanks as an essential part of the active operations
of Taxpayer’s business.
That Taxpayer intended to make the tanks a permanent part of its realty, in declaring the
tanks as part of its realty on its tax returns, rather than as a part of its personalty; in
annexing the tanks to realty cwned by Taxpayer, rather than by another entity; in
dedicating a permanent area on Taxpayer’s property for the tanks; and, in leaving the
tanks in set, fixed locations, anchored by concrete foundations and metal plumbing, for

periods of years.



4, That the tanks are, therefore, fixtures.

5. That accordingly, the County was neither unreasonable nor arbitrary in assessing thege
fixtures as part of Taxpayer’s real property.

6. That given these conclusions, the decision of the County in this matter must be affirmed.

ORDER

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED as follows:-

1. That the County’s final determination as to property valuation protest number 96-38¢
dated July 23, 1996, which determined that the subject tanks are real property, is

affirmed.

2. That this decision, if no appeal is filed, shall be certified within thirty days to the Sarpy

County Treasurer, and the Sarpy County Assessor, pursuant to Neb. Rev. Stat. §77-1511

(Reissue 1996).

3. That this decision shall only be applicable to tax year 1996.

4, That pursuant to Neb. Rev. Stat. §77-5016(1) (Reissue 1996), Appellant shall pay a]]
costs in this matter.
IT IS SO ORDERED.

Dated this 14" day of October, 1998. —_

TN
Mark P. Reynolds, Chairman

Nt Lo et

Janet L. Edwards, Commissioner

Robert\.. Hans, Commissioner






