
COMMERCIAL LAW

SUPREME COURT REVIEW

BANKING

As a general rule, forged indorsements are ineffective author-
ity for payment of a check by a drawee or other payor. 1 Sections 3-
405 and 3-406 of the Uniform Commercial Code carve out two ex-
ceptions to this rule.2 Each provision recognizes certain situations
in which the drawer's own behavior demands that the forged in-
dorsement be treated as effective against him.3

Under the provisions of U.C.C. 3-405(c) an employer is es-
topped from denying the effectiveness of an endorsement made by
an employee when "an ... employee ... has supplied him with
the name of the payee intending the latter to have no such inter-
est."'4 In short, this frees the drawer from the burden of the loss,
imposing it upon an employer who, the draftsmen felt, should bear
the risk of employee financial misconduct.5

Whether the same result would or even should follow where a
bank is contributorily negligent when it pays over the forged en-
dorsement of a fictitious payee, has been the subject of some de-
bate.6 This question was presented to the Nebraska Supreme
Court in Travelers Indemnity Co. v. Center Bank.7 Although the
court did not expressly hold that a bank's negligence could cut-off
the drawer's (employer) liability,8 its discussion of the question
strongly indicates that, in some cases, "a bank may be liable to a
drawer when [the bank] has acted negligently."9

In Travelers an employee of Nebraska Consolidated Mills
Company1 ° had established an account in the name of C.C. Leas-

1. See NEB. REV. STAT. (U.C.C.) §§ 3-401, -404, 4-401 (Reissue 1971); J. WHITE &
R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL CODE § 16-8
(1972).

2. NEB. REV. STAT. (U.C.C.) §§ 3-405, -406 (Reissue 1971); see J. WHITE & R.
SUMMERS, supra note 1, at § 16-8.

3. J. WHITE & R. SUMMERS, supra note 1, at § 16-8.
4. NEB. REV. STAT. (U.C.C.) § 3-405(c).
5. Id. Comment 4.
6. J. WHITE & R. SUMMERS, supra note 1, at 54849; see Prudential Ins. Co. v.

Marine Nat'l Exch. Bank, 371 F. Supp. 1002 (D. Wis. 1974); ci. Chartered Bank v.
American Trust Co., 47 Misc.2d 694, 263 N.Y.S.2d 53 (Sup. Ct. 1965) (decided under
section 9(3) of Negotiable Instrument Law (fictitious payee amendment)).

7. 202 Neb. 294, 275 N.W.2d 73 (1979).
8. The court discussed the issue without expressly adopting the rule. Id. at

297-98, 275 N.W.2d at 75.
9. Id. at 297, 275 N.W.2d at 75.

10. Hereinafter referred to as "Consolidated."
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ing Company." The employee then supplied Consolidated with
the name of Leasing as a payee, forged Leasing's endorsements on
checks, and withdrew the funds from the Leasing account.12 It was
undisputed that U.C.C. section 3-405 applied, making the em-
ployee's signature effective. 13 Plaintiff argued that despite the ap-
plicability of 3-405, the bank should bear the loss because it
negligently failed to make "reasonable and proper inquiry" into
the employee's identity and authority to act for Leasing. 14 There-
fore, argued the plaintiff, the bank had been commercially unrea-
sonable and should suffer liability. 15

In answer to this contention the court acknowledged a line of
cases in other jurisdictions which recognize that 3-405 does not ap-
ply where the bank itself is negligent.' 6 Without expressly adopt-
ing this exception to 3-405 as Nebraska law, the court considered
the limits of its scope. First, to assert a negligence claim despite 3-
405, there must be facts which would put the bank on notice to
make further investigation or facts indicating that the bank's han-
dling of the transaction was commercially unreasonable. 17 No
such facts were presented in Travelers.

Second, the court indicated that the bank had no duty to a
noncustomer drawer, though it might to a payee, to make an inves-
tigation of the agent's authority. 18 Third, the court found that both
cause in fact and proximate cause must be indicated by facts set
forth in the pleadings. 19 Again, no such facts were presented by
Travelers. The court's recognition of an exception to 3-405 where
banks themselves are negligent and its delineation of a quite lim-
ited scope for operation of the exception may represent an impor-
tant development in Nebraska law.20

11. Hereinafter referred to as "Leasing." 202 Neb. at 295, 275 N.W.2d at 75.
12. Id.
13. Id.
14. Id. at 298, 275 N.W.2d at 75. See NEB. REV. STAT. (U.C.C.) § 3-406 (Reissue

1971) which supports the employer's contributory negligence argument by analogy.
15. Cf. Empire Moving & Wrhse. v. Hyde Park Bank & Trust, 43 Ill. App. 2d 991,

356 N.E.2d 1196 (1976) (failure to act in commercially reasonable manner precludes
bank from asserting drawer negligence under U.C.C. § 3-406).

16. 202 Neb. at 297, 275 N.W.2d at 75; see, e.g., Wright v. Bank of Cal., 276 Cal.
App. 2d 485, 81 Cal. Rptr. 11 (1969).

17. 202 Neb. at 297, 275 N.W.2d at 75.
18. Id. at 298-99, 275 N.W.2d at 76. In a sense, the court here draws a Palsgraf

limit to proximate cause. See Palsgraf v. Long Island Ry. Co., 248 N.Y. 339, 162 N.E.
99 (1928).

19. 202 Neb. at 300, 275 N.W.2d at 77.
20. Possibly drawing a limited analogy to U.C.C. § 3-406 as suggested by J.

WHITE & R. SUMMERS, supra note 1.
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CONTRACTS

Bail Bonds

In State v. Hurley,2 1 the Nebraska Supreme Court considered
whether the extension of an appearance bond, providing that de-
fendant would "personally appear in the District Court ... until
final judgment, '22 also extended the surety's liability.23

Peerless Insurance Company was the surety on an appearance
bond for an indigent criminal defendant who, having been found
guilty and sentenced, announced his determination to appeal.24

Under Nebraska law a judge may suspend a sentence for one
month to allow the defendant to appeal. 25 The district court
granted a suspension and continued the defendant's bond for one
month.26 Subsequently, the defendant failed to appear for his
scheduled hearing and judgment was entered against Peerless for
the full amount of the bond.27

On appeal Peerless contended that the express terms of the
bond contract limited its obligation to the time when judgment was
entered against Hurley.28 The court held that, in keeping with the
general rule that existing law is encompassed in every contract,29

bail bonds in Nebraska incorporate the provisions of Nebraska Re-
vised Statute section 29-2301, thus continuing a bondsman's liabil-
ity if the district court extends the defendant's bail for one month
pending an appeal.30

Covenants Not to Compete

The Nebraska Supreme Court continued on an uncertain
course in the analysis of covenants not to compete in Griffeth v.
Sawyer Clothing, Inc.3 1 Last term the court decided two cases in-
volving covenants not to compete. In Welcome Wagon Interna-
tional, Inc. v. Hostesses, Inc. ,32 the court refused to enforce a five-
year restriction on competition embodied in an employment con-

21. 201 Neb. 569, 270 N.W.2d 915 (1978).
22. Id.
23. Id.
24. Id. at 570, 270 N.W.2d at 916.
25. NEB. REV. STAT. § 29-2301 (Reissue 1975).
26. 201 Neb. at 570, 270 N.W.2d at 916.
27. Id.
28. Id.
29. See Bobbitt v. United Commercial Travelers of America, 180 Neb. 285, 289-

90, 142 N.W.2d 351, 354 (1966).
30. 201 Neb. at 570, 270 N.W.2d at 917.
31. 202 Neb. 631, 276 N.W.2d 652 (1979).
32. 199 Neb. 27, 255 N.W.2d 865 (1977).
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tract.33 On the other hand, the court summarily upheld a fifteen-
year covenant embodied in a contract for the sale of an auto deal-
ership.

34

It was thought that the court's treatment of these two cove-
nants could be distinguished on the basis of traditional standards
which accord less favorable treatment to covenants in employment
contracts than is given similar, seemingly harsher provisions in
contracts for the sale of a business.3 5 But, in light of the Griffeth
decision, this distinction seems not to hold up.

In Griffeth, Mr. Bolines, the owner of two businesses, a cloth-
ing store and a shoe store, sold the clothing store to defendant.36

The contract of sale included a promise that buyer would not sell
shoes in the clothing store and Boline would not sell clothing in his
shoe store.37

Sometime later, Boline sold his remaining business, the shoe
store, to Griffeth. The contract of sale contained an assignment of
all Boline's rights under his contract with defendant.38 Subse-
quently defendant began selling shoes contrary to the promise
which Boline had assigned to Griffeth.39

The Nebraska Supreme Court refused to enjoin defendant's
sale of shoes finding that the contract between Boline and defend-
ant was ambiguous.A° The ambiguity, said the court, arose because
the assigned contract did not make express reference to assign-
ees.4 1 Having found ambiguity, the court recited the oft repeated
phrase, "courts generally do not look with favor upon restraints
against competition" and limited assignability of the contract to
the clearly expressed intent of the parties.4

Two things are significant about the Griffeth decision. First,
the court determined that the absence of language reserving the
right to assign created an ambiguity. This is contrary to the princi-
ple that contract rights are ordinarily assignable in the absence of
specific prohibition in the contract.43 Apparently the court has

33. Id. at 632, 255 N.W.2d at 653.
34. D.W. Towbridge Ford, Inc. v. Gaylen, 200 Neb. 103, 262 N.W.2d 442 (1978).
35. 12 CREIGHTON L. REV. 134-35 (1978); see R. CALLMAN, THE LAW OF UNFAIR

COMPETITION TRADEMARKS AND MONOPOLIES, § 64.4, at 625 (3d ed. 1968); 5 S. Wiuas-
TON, A TREATISE ON THE LAW OF CONTRACTS § 1643 (3d ed. 1937).

36. 202 Neb. at 632, 276 N.W.2d at 653.
37. Id.
38. Id. at 633, 276 N.W.2d at 653.
39. Id.
40. Id. at 636-37, 276 N.W.2d at 654-55.
41. Id. at 632, 636, 276 N.W.2d at 654.
42. Id. at 637, 276 N.W.2d at 655.
43. See, e.g., Macke Co. v. Pizza of Gaithersburg, Inc., 259 Md. 479, 270 A.2d 645

(1970); NEB. REV. STAT. (U.C.C.) §§ 2-110(2), 9-318(4) (Reissue 1971); J. CALAMARI &
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placed covenants not to compete collateral to the sale of a business
in the category of exceptions to the general rule. Included in this
category are assignments condemned by public policy such as
unearned salaries of public officers, government pensions, unma-
tured alimony claims, and, to some extent, future wages.44

Other jurisdictions have not treated restrictive covenants an-
cillary to the sale of a business so harshly.45 In fact, at least one
has implied assignability even though, as in Griffeth, there was no
specific language granting the power of assignment. 46

The second point of importance lies in the cQurt's growing fo-
cus on disfavor of such covenants rather than on the principle of
reasonableness normally employed to test their validity and
scope.4 7 Courts generally view naked restraints on trade with dis-
favor.48 Decisions acknowledge this but generally proceed to a
principled analysis of the covenants temporal, geographical, and
economic reasonableness. 49 Perhaps the Nebraska court is re-
treating from this approach.

The clearest lesson from Griffeth is the need for a clause in
contracts for sale of businesses which expressly permits the as-
signment of any covenant not to compete.50

CORPORATIONS

Foreign Corporations

Prior to 1963, foreign corporations could, under the doctrine of
comity, bring suits at law and equity in Nebraska courts.5 1 The Ne-

J. PERRILLO, THE LAW OF CONTRACTS § 18-7 (2d ed. 1970); RESTATEMENT (SECOND) OF
CONTRACTS § 149(2) (a); RESTATEMENT OF CONTRACTS § 151(a).

44. E.g., J. CALAMAI & J. PERRILLO, supra note 43, at § 18-13; see RESTATEMENT
OF CONTRACTS § 547.

45. See Loften v. Parker, 5 Ala. 465, 42 So. 2d 824 (1949); Lynch v. Bailey, 194
Misc. 280, -, 86 N.Y.S.2d 783, 795 (1949), rev'd, 90 N.Y.S.2d 359, 275 App. Div. 527
(1949), affd, 300 N.Y. 615, 90 N.E.2d 484 (1949).

46. Laszlo v. Terao, 343 Ill. App. 467 (1951).
47. The standards for testing the validity and legitimate scope of covenants not

to compete are set out in the RESTATEMENT OF CONTRACTS § 515. They include the
scope of the restraint, the effects on promisor, the tendency to restrict alienation of
property, and whether or not the covenant is ancillary to a contract for the transfer
of property. Id.

48. United States v. Addyston Pipe & Steel Co., 85 F. 271, 280-82 (6th Cir. 1898);
American Strawboard Co. v. Haldeman Paper Co., 83 F. 619 (6th Cir. 1897); Tode v.
Gross, 127 N.Y. 480, 28 N.E. 469 (1891); see RESTATEMENT (SECOND) OF CONTRACTS
§ 329 (Tent. Draft No. 12, 1977); RESTATEMENT OF CONTRACTS § 516.

49. See note 48 supra; RESTATEMENT (SECOND) OF CONTRACTS §§ 328-330 (Tent.
Draft No. 12, 1977).

50. See 202 Neb. at 637, 276 N.W.2d at 655.
51. Refrigeration & Air Conditioning Institute v. Hilyard, 146 Neb. 42, 47, 18

N.W.2d 548, 550 (1945).
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braska Legislature overturned this rule, however, with the adop-
tion of limited statutory restrictions on the foreign corporation's
access to local courts. Currently, Nebraska Revised Statute sec-
tion 21-20,121 prohibits any foreign corporation which has failed to
qualify under statutory domestication procedures5 2 from maintain-
ing a suit or other proceeding in any court of this state.5 3

The apparent and traditional purpose of such statutory restric-
tions has been to encourage compliance with registration and do-
mestication procedures. 54 But courts have mitigated the
harshness of these statutes through narrow construction limiting
their effect to the "plain meaning" of the language.55 For example,
statutory restrictions on a foreign corporation's use of local courts
does not ordinarily prevent enforcement in other states56 nor void
a contract.

57

In Rigid Component Systems v. Nebraska Component Systems,
Inc.,58 the Nebraska Supreme Court followed traditional ap-
proaches and limited Nebraska Revised Statute section 21-20,123 to
its plain meaning. Relying on encyclopedia and dictionary defini-
tios of "maintain," the court held that the statute did not prevent
the initiation of suits by unqualified foreign corporations. 59

Rather, the statute prohibited the continuance of actions in the ab-
sence of compliance with the domestication procedures of Ne-
braska law.60 Although not cited by the court, the holding is in
accord with decisions in Louisiana,61 New Hampshire62 and Utah.63

The practical effect of Rigid is that an objection under the stat-
ute will generally only delay or retard an action, not defeat it en-
tirely.64 But whether a dismissal for failure to comply with the
domestication procedure will prohibit a new or renewed action af-
ter compliance remains uncertain. Some authority indicates that a

52. NEB. REV. STAT. § 21-20,123 (Reissue 1975).
53. NEB. REV. STAT. § 21-20,121 (Reissue 1975).
54. See West Publishing Co. v. Intrastate Pipeline Corp., 254 So. 2d 643 (La.

App. 1971), writ denied, 260 La. 405, 256 So. 2d 290 (1971); National American Life
Ins. Co. v. Bainum, 28 Utah 45, 497 P.2d 854 (1972).

55. American Deforrest Wireless Telegraph Co. v. Superior Court, 153 Cal. 553,
96 P. 15 (1908); Heyl v. Beadel, 229 Iowa 210, 224, 294 N.W. 335, 337 (1940).

56. Heyl v. Beadel, 229 Iowa 210, 224, 294 N.W. 335, 337 (1940).
57. Id.
58. 202 Neb. 658, 276 N.W.2d 659 (1979).
59. Id. at 660, 276 N.W.2d at 661.
60. Id.
61. West Publishing Co. v. Intrastate Pipeline Corp., 254 So. 2d 643 (La. App.

1971), writ denied, 260 La. 405, 256 So. 2d 290 (1971).
62. Peerless Corp. v. Chin, 112 N.H. 3, 287 A.2d 611 (1972).
63. National Am. Life Ins. Co. v. Bainum, 28 Utah 45, 497 P.2d 854 (1972).
64. See West Publishing Co. v. Intrastate Pipeline Corp., 254 So. 2d 643 (La.

App. 1971).
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dismissal should be without prejudice.65 But the Nebraska
Supreme Court left it up to lower courts to permit procurement of
registration or dismiss, indicating that dismissal could be final. 66

Bankruptcy

In Southwest Bank v. Moritz, 67 a creditor of a bankrupt corpo-
ration attempted to defeat the trustee's claim over the corpora-
tion's assets by asserting that the bankrupt had never achieved
corporate existence. 68 The creditor, a bank, granted a loan to the
Rumbaughs taking a security interest in fixtures, equipment, and
machinery that the Rumbaugh's purchased to start a hardware
business. 69 The security agreement was signed by the Rumbaughs
and a financing statement was filed, signed by Mrs. Rumbaugh,
listing R & S Hardware as the debtor.70 Later R & S Hardware was
incorporated, 71 and the property which served as collateral was
transferred to it.72

Initially, the court held that the bank did not have a perfected
security interest despite its fiing of a financing statement. 73 The
real debtor, Mr. Rumbaugh, had not been listed nor had he signed
the financing statement.74 Although the Uniform Commercial
Code permits perfected status despite "minor errors" in the financ-
ing statement,75 the court held that a creditor's failure to obtain
debtor's signature on the financing statement is not a minor er-
ror.76 As a result, the bank held an unperfected security interest
subordinate to the trustee in bankruptcy.77

The bank, however, asserted two other theories which, had ei-
ther been successful, would have protected its interests in the col-
lateral despite its failure to perfect a security interest. First, the
bank argued that no property was ever transferred to the corpora-
tion. If the property was never transferred to the bankrupt corpo-
ration, then of course the trustee could assert no claim to it.78 The
court rejected this theory. The debtor, Mr. Rumbaugh, had exe-

65. Id.
66. 202 Neb. at 660, 276 N.W.2d at 661.
67. 203 Neb. 45, 277 N.W.2d 430 (1979).
68. Id. at 55, 277 N.W.2d at 436.
69. Id. at 49, 277 N.W.2d at 433.
70. Id.
71. Id.
72. Id. at 50, 277 N.W.2d at 433-34.
73. Id.
74. Id. at 52-53, 277 N.W.2d at 435.
75. NEB. REV. STAT. (U.C.C.) § 9-402(5) (Reissue 1971).
76. 203 Neb. at 53-54, 277 N.W.2d at 435.
77. Id. at 52, 277 N.W.2d at 435.
78. Id. at 54, 277 N.W.2d at 435-36.

[Vol. 13
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cuted a contract to sell the fixtures and inventory to the corpora-
tion in return for stock certificates, thus creating a contract for a
sale.79 Under Article Two of the Uniform Commercial Code, title to
identified goods delivered without movement passes at the time of
contracting.8 0 Since no delivery was required, no delivery of docu-
ments of title was necessary to effectuate a transfer of title.8 ' The
transfer occurred as a matter of law when the contract was exe-
cuted.

82

The banks second and final theory was that no corporation
had, in fact, ever existed.83 The bank argued that the corporation's
continued use of the preincorporation tradename, its use of mater-
ials printed before incorporation, and the lending of money to the
corporation by shareholders were all facts showing that
Rumbaugh never treated the corporation as extant.8 4 The court re-
fused to engage in this "reverse use of the equitable principle of
disregard of the corporate entity".8 5 Disregard, said the court, is
limited to fraud or wrongdoing by corporate owners.86 It is not to
be used to prefer one class of creditors over another.8 7

Although courts have held that disregard is justified, not only
to prevent fraud but any injustice,88 the doctrine springs from prin-
ciples of equity. It imposes the burdens of misconduct and wrong-
doing on corporate owners.8 9 It does not reallocate them to
innocent third parties.9 0 Thus, the court's holding on this question
seems clearly consistent with principle, though not supported by
any particular rule. 91

79. Id. at 49-50, 277 N.W.2d at 433.
80. NEB. REV. STAT. (U.C.C.) § 2-401(3); 203 Neb. at 55, 277 N.W.2d at 436.
81. 203 Neb. at 55, 277 N.W.2d at 436.
82. Id.
83. Id.
84. Id.
85. Id. See generally H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS,

§§ 149-153 (2d ed. 1970).
86. 203 Neb. at 56, 277 N.W.2d at 436.
87. Id.
88. See Puamier v. Bange B.T. 1793, 395 F. Supp. 1019, 1038 (E.D. Va. 1974); An-

not. 46 A.L.R.3d 428 (1972).
89. United States v. Milwaukee Refrigerator Transit Co., 142 F.2d 247, 255

(C.C.E.D. Wis. 1905).
90. But see Mayo v. Pioneer Bank & Trust Co., 270 F.2d 823 (5th Cir. 1959), reh.

denied, 274 F.2d 320 (5th Cir. 1960), cert. denied, 362 U.S. 962 (1960); In re Stukalo, 7
Misc. 2d 1042, 166 N.Y.S.2d 478 (Sup. Ct. 1957).

91. See notes 88-90 supra.
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Unauthorized Acts of Corporate Officers

A corporate entity, like any other principal,92 may by ratifica-
tion become bound by the unauthorized contracts of its agents.93

Although ratification of an officer's unauthorized acts may occur by
silence as well as action, absent purposeful ignorance 94 actual full
knowledge by the corporation's board of directors is ordinarily
necessary to bind it.95

The Nebraska Supreme Court appears to have modified this
rule by its holding, in D & J Hatchery, Inc. v. Feeders Elevator,
Inc.,96 that knowledge of facts sufficient to put other officers on no-
tice of unauthorized transactions was sufficient for ratification. 97

The facts in Feeders indicate that the corporation's vice-president
executed a note on behalf of the elevator corporation promising to
pay $45,000 on demand to the hatcher.98 At the same time the vice-
president agreed that the note would be paid by the delivery of
feed at market prices to the hatcher.99 Nothing in the facts indi-
cated that any member of the board of directors was aware of or
participated in the transaction. 10 0 Nonetheless, the court con-
cluded that the facts supported a finding of notice sufficient to con-
clude corporate ratification of the contract. 0 1

In the process the court attempted to demonstrate that two
earlier cases, articulating the requirement of full knowledge, actu-
ally support a notice rule.'0 2 But the attempt is strained. In the
earliest case, Drainage District No. 2 v. Dawson County Irrigation
Co.,' 03 the alleged unauthorized contract called for periodic pay-
ments which were approved, when made, by the board of directors
with full knowledge of the agreement. 10 4 In the later case, McCook

92. See generally W. SEAVEY, HANDBOOK OF THE LAW OF AGENCY §§ 32-39
(1964).

93. E.g., McCook Livestock Exch. Co. v. State, 173 Neb. 766, 115 N.W.2d 147
(1962); Drainage Dist. No. 2 v. Dawson County, 140 Neb. 866, 2 N.W.2d 321 (1942);
Citizens Say. Trust Co. v. Independent Lumber Co., 104 Neb. 631, 178 N.W. 270
(1920).

94. See generally Hutchison Co. v. Gould, 180 Cal. 356, 181 P. 651 (1919); Harvey
v. J.P. Morgan & Co., 166 Misc. 455, 2 N.Y.S. 2d 520 (19.37).

95. E.g., Evans v. Sheppard, 81 Ind. App. 147, 142 N.E. 730 (1924); McIntosh v.
Penney, 190 Iowa 194, 180 N.W. 177 (1920).

96. 202 Neb. 69, 274 N.W.2d 138 (1979).
97. Id. at 74, 274 N.W.2d at 141.
98. Id. at 71, 274 N.W.2d at 139.
99. Id. at 72, 274 N.W.2d at 139.

100. Id. at 71-72, 274 N.W.2d at 139-141.
101. Id. at 74, 274 N.W.2d at 141.
102. Id. at 74-75, 274 N.W.2d at 141.
103. 140 Neb. 866, 2 N.W.2d 321 (1942).
104. Id. at 867-68, 2 N.W.2d at 323, 325.
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Livestock Exchange Co. v. State, 0 5 although one corporate agent
was not aware of the receipt of an overpayment of a condemnation
award, a corporate vice-president responsible for and authorized
to conduct the litigation had full knowledge. 10 6 Under ordinary
rules of imputation, the decision was based, not on notice, but on
full knowledge. 10 7 Further, no wrongdoing was present which
would have prevented imputation from the knowledgeable of-
ficer.l0 8

Because the case law does not support a notice rule in the ab-
sence of facts demonstrating purposeful ignorance, 0 9 Feeders can
be viewed as either unarticulated equitable estoppel based on
facts not set forth in the opinion,110 or a modification of extant
rules of agency law."'

Minority Shareholders

Dorothy Becker, a dissenting shareholder of a stock insurance
company, brought a statutory action" 2 seeking a determination of
the fair market value of shares acquired by another corporation in
a plan of exchange approved by the Director of Insurance." 3

The trial court found that the fair market value of the shares
held by Becker did not exceed the acquirer's offer of $1,139 per
share." 4 On appeal the Nebraska Supreme Court, interpreting the
dissenting shareholder provisions of the Act for the first time, held
that a dissenting shareholder who fails to obtain increased valua-
tion is nonetheless entitled to interest on the original amount.115

The insurance company had argued that the legislature intended
to limit interest awards to shareholder's who demonstrate a higher
fair market value than originally offered in the exchange plan.1 6

In rejecting this contention the court noted that a proceeding
under the act was akin to a condemnation proceeding because the

105. 173 Neb. 766, 115 N.W.2d 147.
106. Id. at 769-70, 115 N.W.2d at 149.50.
107. Id.
108. See Lincoln Fire Ins. Co. v. Taylor, 81 S.W.2d 1059, 1060 (Tex. Civ. App. 1935)

(no principal would confer or ratify authority to practice a fraud upon itself).
109. See, e.g., Gallagher v. California Pac. Title & Trust Co., 13 Cal. App. 2d 482,

57 P.2d 195 (1936); Riley v. Larocque, 163 Misc. 423, 297 N.Y.S. 756 (1937).
110. W. SEAVEY, supra note 92, at § 36; see Lewis v. Cablle, 107 F. Supp. 196

(W.D. Pa. 1952); Gordon v. Pettingill, 105 Colo. 214, 96 P.2d 416 (1939).
111. W. SEAVEY, supra note 92, at § 36; see Hutcheson & Co. v. Providence-Wash.

Ins. Co., 341 S.W.2d 142 (Mo. App. 1960); cases cited notes 95, 103 & 105 supra.
112. NEB. REV. STAT. § 44-133.06 (Reissue 1975).
113. 202 Neb. 545, 276 N.W.2d 200 (1979).
114. Id. at 546, 276 N.W.2d at 201.
115. Id. at 550, 276 N.W.2d at 202.
116. Id.
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shareholder's property is acquired involuntarily over his dissent.
"The provisions of the Act are mandatory .... [The] Legislature
[did not intend] to deprive [a] dissenting shareholder of the stat-
ute's benefits simply because he failed to prove that the ...
fair market value did not exceed what was offered." 8 The decision
should make actions by minority-shareholders a more attractive
proposition.

UNIFORM COMMERCIAL CODE

Article Two-Warranty

In Grand Island School District No. 2 v. Celotex Corp. 119 plain-
tiff sought to recover damages caused by a leaky roof installed by
defendants in 1967. The first leaks were noticed in 1968, and for a
period of several years, there was a cycle of repair, new leakage
and additional repaid. Plaintiffs initiated a suit for damages in
1976.120

Among other theories, plaintiff alleged a breach of warranty.' 2 1

Under the provisions of U.C.C. Section 2-725, a breach of warranty
claim must be brought within four years from the date of tender of
delivery.122 But plaintiffs argued that a 20 year guaranty bond se-
curing costs of repairing leaks caused by ordinary wear and tear
was within the future performance exception of 2-725(2).123 This
exception prevents the running of the statute of limitations until
future performance occurs. 124

The court rejected this argument, stating that since the statute
covers only warranties that "explicitly" extend to future perform-
ance, it was narrow in scope and would not cover warranty by im-
plication from a performance guaranty bond.12 5 Explicitness, said
the court, is satisfied only where "the seller explicitly states...
that the product will 'last for ten years.' ,126

Given the fact that an express warranty of future performance
could arise from the performance guaranty bond,127 the Grand Is-

117. Id.
118. Id.
119. 203 Neb. 559, 279 N.W.2d 603 (1979).
120. Id. at 560-62, 279 N.W.2d at 606.
121. Id. at 562, 567, 279 N.W.2d at 609.
122. NEB. REV. STAT. (U.C.C.) § 2-725 (Reissue 1971).
123. 203 Neb. at 568, 279 N.W.2d at 609.
124. NEB. REV. STAT. (U.C.C.) § 2-725(2) (Reissue 1971).
125. 203 Neb. at 568, 279 N.W.2d at 609.
126. Id.
127. See NEB. REV. STAT. (U.C.C.) § 2-313 (Reissue 1971). Cases involving ex-

press warranties arising from advertising see Swenson v. Chevron Chem. Co., -
S.D.-, 234 N.W.2d 38 (1975); attached drawings see Beech Aircraft Corp. v. Flexible
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land School District decision creates the possible anomaly that an
express warranty of future performance would not be explicit and
thus fail of its essential purpose by a running of the statute of limi-
tations. Nonetheless, practitioners who desire a warranty of future
performance may protect it by making it explicitly express in the
main contract.

Article Nine-Repossession

Two cases presented the court with interesting questions
under Article Nine's provisions governing creditors' rights to re-
possess, sell, and otherwise dispose of collateral upon debtor's de-
fault. 128

Section 9-504(3)129 requires reasonable notice of the time after
which repossessed collateral will be privately sold as a condition
precedent to the creditors' recovery of any deficiency on the
sale. 130 The harsh result which may arise from a failure to strictly
comply with the notice requirement was illustrated in Citizen State
Bank v. Sparks.131

In Sparks the creditor had informed the debtor of his intent to
repossess and resell the collateral but failed to specify a date after
which the sale would occur. 132 Five months after repossessing, the
creditor sold the collateral at an alleged deficiency. The court held
that the creditor's failure to specify a date in his notice was fatal.133

The court also rejected the creditor's argument, based on Nelson v.
Monarch Investment Plan of Henderson, Inc.,134 that the debtor's
voluntary relinquishment of the collateral constituted a waiver of
notice.135 Although the court discussed the case, it neither ac-
cepted nor rejected Nelson's waiver rule.136

In contrast, First National Bank v. Kizzier 137 indicates the se-
curity of literal compliance with the provisions of section 9-504(3).

Tubing Corp., 270 F. Supp. 548 (D. Conn. 1967); and tags on products see Dessert
Seed Co., v. Drew Farmers Supply, Inc., 248 Ark. 858, 454 S.W.2d 307 (1970) are indic-
ative of the factual questions created by affirmations of fact contained in collateral,
even noncontractual documents.

128. NEB. REV. STAT. (U.C.C.) §§ 9-501 to -507 (Reissue 1971).
129. NEB. REV. STAT. (U.C.C.) § 9-504(3) (Reissue 1971).
130. Id.; see Camden Nat'l Bank v. St. Clair, 209 A.2d 329 (Me. 1973).
131. 202 Neb. 661, 276 N.W.2d 661 (1979).
132. Id. at 662, 276 N.W.2d at 663.
133. Id. at 664, 276 N.W.2d at 663-64.
134. 452 S.W.2d 375 (Ky. 1970).
135. 202 Neb. at 664, 276 N.W.2d at 664.
136. The 1972 amendments to the Uniform Commercial Code would eliminate

the waiver issue. The amended section 9-504(3) permits waiver only after default
and then only by a signed statement. U.C.C. § 9-504(3) (1972 version).

137. 202 Neb. 369, 275 N.W.2d 600 (1979).
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In Kizzier the court held that a written notice specifying a date
after which private sale would occur was reasonable even though
the collateral was sold in separate lots over a period of five
months. 138 Thus, the creditor was entitled to a deficiency judg-
ment.

13 9

The size of the judgment was diminished, however, by the
court's resolution of another issue. The creditor had transported
the collateral-a few hundred bicycles-to a railroad siding in Chi-
cago to await sale.14° Sixty-five were stolen and the creditor
charged the loss to the debtor.' 4 ' On this issue the supreme court
held that the risk of loss was on the creditor since the theft oc-
curred subsequent to his taking of possession.14 2 Although the
Kizzier opinion cites no law in support of the holding, it is clearly
supportable in principle by risk of loss provisions embodied else-
where in the Uniform Commercial Code.143 These provisions gen-
erally regard ability to insure and possession as central factors in
apportioning losses on one of two innocent parties.'"

LEGISLATION

BANKING

The Nebraska Legislature adopted a number of proposals,
none of which have broad implications. An amendment to the
Banking Act mandates that all checks must contain "preprinted
the magnetically encoded routing and transit symbol of the bank"
and either the makers account number or name.1

An amendment to statutes regulating building and loan as-
sociations added deeds of trust on real estate to permissible secur-
ity for loans to members.2

Amendments to statutes regulating industrial savings and
loans defined "cash reserve" accounts which such institutions
must maintain;3 and placed restrictions on loans to officers and di-

138. Id. at 375-77, 275 N.W.2d at 603-04.
139. Id. at 377, 275 N.W.2d at 604.
140. Id. at 377-78, 275 N.W.2d at 604-05.
141. Id. at 378, 275 N.W.2d at 605.
142, Id.
143. See NEB. REV. STAT. (U.C.C.) §§ 2-509, 2-510 (Reissue 1971).
144. See J. WHrrE & R. SUMMERS, HANDBOOK ON THE LAW OF THE UNIFORM

COMMERCIAL CODE §§ 5-1 to 5-10 (1972).

1. L.B. 269, § 1, 1979 Neb. Laws 837 (to be codified as NEB. REV. STAT. § 3-153).
2. L.B. 154, § 1, 1979 Neb. Laws 437 (to be codified as NEB. REV. STAT. § 8-319.)
3. L.B. 334, § 5, 1979 Neb. Laws 1023, 1025 (to be codified as NEB. REV. STAT.

§ 8-407.01).
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rectors.4 Loans to an officer or director are now limited to $10,000
personal loans, $20,000 if for education of her children, and $60,000
if secured by a lien on a dwelling owned by her and used as her
residence.

5

UNIFORM COMMERCIAL CODE

The Nebraska Legislature adopted an amendment to Article
Six of the U.C.C. bringing "restaurants and other food dispensing
establishments" under the requirements of the bulk sales provi-
sions.6 There has been some dispute among courts as to the appli-
cability of bulk transfer law to restaurants and bars.7 This
amendment resolves any doubts.

UNFAIR TRADE PRACTICES

The legislature adopted amendments to the Uniform Decep-
tive Trade Practices Act 8 making it unlawful to install or use auto-
matic dialing-announcing devices without a permit issued by the
Public Service Commission.9 The Commission is empowered to
require that any recorded announcement emanating from an auto-
dial device, state the name of the business or person from whom
the call is made. Additionally the Commission has been granted
rule-making authority to regulate the length of messages and the
times when calls are placed.10 Finally, the statute requires that the
device disconnect when the person contacted terminates the call. 1

Violation of these provisions is a criminal offense. 12

4. L.B. 334, §§ 7-10, 1979 Neb. Laws 1023, 1027-28 (to be codified as NEB. REV.
STAT. 8-410).

5. Id. § 8 at 1028.
6. LB. 36, § 1, 1979 Neb. Laws 150 (to be codified as NEB. REV. STAT. (U.C.C.)

§ 6-102.).
7. Compare, e.g., Silco Automatic Vending Co. v. Howells, 105 N.J. Super. 243,

245 A.2d 765 (1968) (not applicable) with Uhr v. 3361, Inc., 23 Pa. D. & C.2d 348 (1961).
8. NEB. REV. STAT. § 87-301 to -306 (Reissue 1976).
9. L.B. 257, § 1, 1979 Neb. Laws 827, (to be codified as NEB. REV. STAT. § 87-302).

10. L.B. 257, § 4, 1979 Neb. Laws 827, 829 (to be codified as NEB. REV. STAT. § 87-
302).

11. L.B. 257, § 5, 1979 Neb. Laws 827, 829 (to be codified as NEB. REV. STAT. § 87-
302).

12. L.B. 257, § 7, 1979 Neb. Laws 827, 829 (to be codified as NEB. REV. STAT. § 87-
303.08).
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