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A PROPOSAL FOR DECIDING SEPARATION
OF POWERS CASES IN NEBRASKA

ERIC PEARSON?

INTRODUCTION

The American theory of government recognizes that sovereign
power is not homogeneous. It is divisible, rather, into at least three
forms. First is legislative power, the power to make policy and set
standards for society at large.l Second is executive power, the power
to assure the observance of those standards by the governed.2 Third
is judicial power, the power to determine in individual circumstances
whether compliance with standards has been accomplished.? Judicial
power also is the power to announce what the standard is, that is, to
interpret the law.4

The American form of government acknowledges these powers,
and more importantly, requires their separation. As any civics stu-
dent knows, it does this by allocating each power to a different
branch of government. Accordingly, in each of the sovereign states
and in the federal union as well, government institutions have three
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1. See, e.g., Ralston v. Turner, 141 Neb. 556, 559, 4 N.W.2d 302, 305 (1942) (stating
that “within constitutional limits, the Legislature is the sole judge as to what laws
should be enacted for the protection and welfare of the people”).

2. Id. The executive power has been described generally as the power to control
and manage government, and as being composed of three specific powers. These are
(a) the power to appoint “Officers of the United States,” with advice and consent of
the Senate, U.S. CONSsT. art. II, § 2, cl. 2; (b) the power to “require the Opinion, in writ-
ing, of the Principal Officer in each of the executive Departments,” U.S. CONST. art. I,
§ 2, cl. 1; and (c) the power to “take care that the laws be faithfully executed,” U.S.
CoNSsT. art. II, § 3. RICHARD J. PIERCE, JR., ET AL., ADMINISTRATIVE LAW AND PROCESS
§ 4.2 (2d ed. 1992).

3. Laverty v. Cochran, 132 Neb. 118, 122, 271 N.W. 354, 357 (1937) (holding that
‘“judicial power is the authority to hear and determine a controversy as to rights and
upon such determination to render a judgment binding upon the disputants”).

4. One treatise discusses judicial power by contrasting it with legislative power:

[Tlhat which distinguishes a judicial from a legislative act is, that the one is a

determination of what the existing law is in relation to some existing thing

already done or happened, while the other is a predetermination of what the

law shall be for the regulation of all future cases falling under its provisions.
THOMAS COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 103 (7th ed. 1903),
quoted in C.R.T. Corp. v. Board of Equalization, 172 Neb. 540, 546, 110 N.W.2d 194, 198
(1961).
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branches and the specific powers are delegated one to each branch.?
The decision to allocate powers among competing branches has
proven a fertile and unabating source of litigation.6

American government was organized in this way in response to
revolutionary conditions that prompted migration to these shores
more than two hundred years ago. Arbitrary regulation and the
abuse of sovereign power by despotic governments occasioned the
flight from Europe in the first instance, and the founding fathers
were not about to repeat the faults of the motherland in their new
frontier. Thus, reaching back to the theories of Montesquieu, early
Americans were determined not to combine power in a single mon-
arch.” This fear of consolidation of power in one potentially despotic
authority drove the design of the Nebraska government.?

5. This division of powers is not absolute. The chief executive, for example, has
a role in the enactment of legislation. See, e.g., U.S. CONST. art. I, § 7, cl. 3 (establishing
the President’s veto authorities). The legislature has a role in the appointment of ex-
ecutive officials. See, e.g., U.S. CONST. art. II, § 2, cl. 2 (giving the Senate “advice and
consent” authorities). And both have a role in the appointment of judges. Id. )

This mixing of functions is the “checks and balances” feature of American govern-
ment. James Madison, in The Federalist No. 51, defined “checks and balances” as the
“interior structure of the government, as that its several constituent parts may, by
their mutual relations, be the means of keeping each other in their proper places.”
THE FEDERALIST No. 51, at 347-48 (James Madison) (Jacob E. Cooke ed. 1961).

6. See, e.g., WALTER GELLHORN ET AL., ADMINISTRATIVE LAW — CASES AND COM-
MENTS 47-208 (8th ed. 1987) (reviewing the variety of disputes to be found in federal
separation of powers jurisprudence in the context of administrative law).

7. In Montesquieu’s much cited words:

When the legislative and executive powers are united in the same person,

or in the same body of magistracy, there can be no liberty; because apprehen-

sion may arise, lest the same monarch or senate should enact tyrannical laws,

to execute them in a tyrannical manner. . .. Again, there is no liberty, if the

power of judging be not separated from the legislative and executive powers.

Were it joined with the legislative, the life and liberty of the subject would be

exposed to arbitrary control; for the judge would be then the legislator. Were

it joined to the executive power, the judge might behave with all the violence

of an oppressor.

MONTESQUIEU, L’ESPRIT DES Lois, Bk. XI, at 202 (David W. Carrithers ed. 1977).

As James Madison stated in The Federalist: “[W]here the whole power of one de-
partment is exercised by the same hands which possess the whole power of another
department, the fundamental principles of a free constitution, are subverted.” THE
FEDERALIST NO. 47, at 328 (James Madison) (Jacob E. Cooke ed. 1961).

8. State ex rel. Sorenson v. State Bank, 123 Neb. 109, 114, 242 N.W. 278, 280
(1932) (stating that “[f]rench legislators once imprisoned judges for failure to comply
with the legislative will. Montesquieu suggested a government with legislative, execu-
tive and judicial departments, each independent of the other. The framers of the
American Constitution and the people of Nebraska adopted that plan”).

The Nebraska Constitution takes care to divide the government into three
branches and specifies the location of powers among the branches. NEB. CONST. art. I,
§ 1. By its terms, the legislative power falls to the legislative branch. NEB. CONST. art.
III, § 1. The executive power falls to the executive branch. NEB. CONST. art. IV, § 6.
And judicial power falls to the judicial branch. NEB. CONST. art. V.

While allocating these powers, the Nebraska Constitution does not define them. It
does, however, provide some passing references. Regarding legislative power, it speaks



1992] SEPARATION OF POWERS 99

Just as in other jurisdictions, the separation of powers scheme of
the Nebraska Constitution has engendered a good deal of debate, as
the proliferation of judicial case law demonstrates.?

This Article will discuss the jurisprudence of separation of pow-
ers in Nebraska. To do this, the Article will not survey the entirety
of Nebraska case law, but will focus instead on more recent and rep-
resentative decisions. The intent is to observe the Nebraska Supreme
Court’s approach to constitutional interpretation in this area and rec-
ommend careful use of a different approach which, in the author’s
view, can produce a more cogent and consistent body of case
precedent.

STATE EX REL. SPIRE V. CONWAY

The triggering mechanism for this article is State ex rel. Spire v.
Conway.l® From 1985 to 1991, Nebraska State Senator Gerald Con-
way was both a member of the Nebraska Unicameral and an assistant
professor on the faculty of Wayne State College in Wayne, Ne-
braska.ll As Wayne State College is a state institution under the
Board of Trustees of the Nebraska State Colleges, pursuant to Ne-
braska law, this dual affiliation meant that Conway was an employee
of both the legislative and executive branches of the State.l?2 Because
of this, then-Attorney General of Nebraska Robert Spire filed an ac-

of “power to propose laws” and of “amendments to the constitution,” although its ref-
erence is to assert that the people, as distinct from the legislature, reserve such pow-
ers. NEB. CoONsT. art. III, § 1. Regarding executive authority, it requires the governor
to “take care that the laws be faithfully executed and the affairs of the state efficiently
and economically administered.” NEB. CONST. art. IV, § 6. Article V, which establishes
the judicial department in Nebraska, expressly provides that “[n]o legislative act shall
be held unconstitutional except by the concurrence of five judges.” NEB. CONST. art.
v, §2

Interestingly,

The state constitution is a limitation upon the powers of the legislative depart-

ment of the government; but it is to be regarded as a grant of powers to the

other departments. Neither the executive nor the judiciary, therefore, can ex-
ercise any authority or power, except such as is clearly granted by the

[c]onstitution.

Jaksha v. State, 222 Neb. 690, 695, 385 N.W.2d 922, 925 (1986) (quoting Elmen v. State
Bd. of Equalization and Assessment, 120 Neb. 141, 148, 231 N.W. 772, 776 (1930)).

Additional provisions restrain the reach of the powers held by each branch, as
well as their proper modes of exercise. See NEB. CONST. arts. III, IV & V.

The Nebraska Constitution was most closely modeled after the Illinois Constitu-
tion. See 1 NEB. CONST. CONvVS. 522 (1906); State ex rel. Spire v. Conway, 238 Neb. 766,
776, 472 N.W.2d 403, 409 (1991).

9. Shepard’s Nebraska Citations lists 85 such cases. SHEPARD’S NEBRASKA CITA-
TIONS, STATUTES ED. 462 (1985). Nineteen additional cases are listed in the 1992 Sup-
plement. SHEPARD'S NEBRASKA CITATIONS, STATUTES ED. 162 (Supp. 1992).

10. 238 Neb. 766, 472 N.W.2d 403 (1991).

11. Id. at 767, 472 N.W.2d at 404-05.

12. There was some discussion in Conway whether the Senator was in fact a
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tion challenging Conway’s right to serve in both capacities simultane-
ously.}® Spire claimed a violation of Article II, section 1 of the
Nebraska Constitution. That section provides:
The powers of the government of this state are divided into
three distinct departments, the legislative, executive, and ju-
dicial, and no person or collection of persons being one of
these departments, shall exercise any power properly be-
longing to either of the others, except as hereinafter ex-
pressly directed or permitted.14
In deciding the case, the court observed this constitutional provi-
sion’s dual function. Its first part sets forth the section’s institutional
function, “which serves as the beam from which our system of checks
and balances is suspended.”’® The second part, and the court’s con-
cern in Conway, establishes the section’s “personnel, or individual”
function which “[s]lerves as a check against the concentration of
power, and guards against conflicts of interest which arise when one
serves two masters.”1® This second portion of Article II, § 1, contains
a quizzical passage providing that persons “being one of the depart-
ments” are prohibited from exercising powers belonging to either of
the other departments. This language drew the court’s primary
attention.1?

Interpreting this passage proved to be tricky for the court. After
finding no relevant constitutional history, the court agreed that the
phrase was sufficiently ambiguous to warrant construction.!® The
court then began searching for a meaning. It noted that “being one
of the departments” could not be synonymous in meaning with the
phrase “exercising any power of” a branch.1® Because the Nebraska
Constitution was influenced by the Illinois Constitution, the court
then looked to established jurisprudence in Illinois, but distinguished
it as “unsatisfactory” because the text of the Illinois Constitution is
dissimilar to article II, section 1 of the Nebraska Constitution.2® The
court also reviewed other provisions of the Nebraska Constitution re-
lating to separation of powers, in both their original and present
forms.2!

member of the executive branch by virtue of his academic position. The court con-
cluded that he was. Id. at 785-86, 472 N.W.2d at 415.

13. Id. at 766-67, 472 N.W.2d at 404.

14. NEB. CONsT. art. II, § 1.

15. Conway, 238 Neb. at 773-74, 472 N.W.2d at 408.

16. Id.

17. Id. at 767, 472 N.W.2d at 404 (quoting NEB. CONST. art. II, § 1).

18. Id. at 775, 472 N.W.2d at 409.

19. Id.

20. Id. at 778, 472 N.W.2d at 410.

21. Id. at 778-84, 472 N.W.2d at 410-14. The specific provisions of the Nebraska
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This detailed examination convinced the court of the error of
reading the “being one of the departments” language of article II,
section 1 as if it read “acting in the capacity of.” Such a reading
would be “bizarre,” reasoned the court, for it would mean that a
member of the judiciary could serve as an elected executive officer,
“so long as that person did not discharge the duties arising from the
two positions at the same time.””22

Having dispensed with other sources of inquiry, and having dis-
counted other interpretations, the court looked to an early Illinois
decision for its mooring.2® The Illinois case was attractive because its
decision came at a time when the Illinois Constitution contained a
provision identical to article II, section 1 of the Nebraska Constitu-
tion, and because the facts of the case closely aligned with Conway.?4
The Illinois case convinced the court to read the “being one of these
departments” language as if it read “being a member of one of these
departments.”25

Having resolved that problem, it was an easy step to determine
Conway to be a member of one department while exercising the pow-
~ ers of another: Conway was a member of the executive department
by virtue of his faculty position at Wayne State College, held the
court, and he was exercising powers of the legislative branch in his
senatorial position in the Unicameral. Accordmgly, the court ousted
Conway from his assistant professorship.26

Whatever else it might be, Conway is a fine example of dispas-
sionate judicial review. The court took great pains to preserve the in-

Constitution reviewed by the court are, in their current form, article III, § 9, and arti-
cle IV, § 2. Article III, § 9 provides:
Legislators; disqualifications. No person holding office under the authority of
the United States, or any lucrative office under the authority of this state,
shall be eligible to, or have a seat in the Legislature. No person elected or
appointed to the Legislature shall receive any civil appointment to a state of-
fice while holding membership in the Legislature or while the Legislature is
in session, and all such appointments shall be void.
NEB. CONST. art. III, § 9. Article IV, § 2 provides:
Governor; Lieutenant Governor; eligibility; qualifications; appointive officers;
ineligible for other office. No person shall be eligible to the office of Gover-
. nor, or Lieutenant Governor, who shall not have attained the age of thirty
years, and who shall not have been for five years next preceding his election a
resident and citizen of this state and a citizen of the United States. None of
the appointive officers mentioned in this article shall be eligible to any other
state office during the period for which they have been appointed.
NEB. CONST. art. IV, § 2.
22. Conway, 238 Neb. at 781, 472 N.W.2d at 412.
23. Id. at 782, 472 N.W.2d at 412. At this point in the opinion, the court referred
to Saxby v. Sonnemann, 149 N.E. 526 (Ill. 1925). Id.
24. Id. at 776, 472 N.W.2d at 409.
25. Id. at 781-82, 472 N.W.2d at 412.
26. Id. at 789, 472 N.W.2d at 416.
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tegrity of its decision from the infection of personal bias or other
extra-constitutional influence. Perhaps it was for this purpose the
court chose to root its decision in a rigorous examination of the text
of the Nebraska Constitution. The court studied the text from a his-
torical perspective; it studied the text in pari materia with other con-
stitutional text, and in light of interpretations from other
jurisdictions.2” To the court’s credit, this examination produced a
holding reflecting the court’s view of the constitution as written, not
as the court would have preferred it to be written.28

The decision in Conway resulted in an unnecessary removal of a
valuable professor. The court ousted Conway even though his aca-
demic status presented no realistic threat to either his performance
as a state senator or to the workings of the Unicameral as a legisla-
tive institution. Conway’s actions and responsibilities as a teacher
were ministerial. His discretionary authority extended only to the
actual instruction of his courses — the selection of text material for
student reading, the preparation of testing materials, and the assign-
ment of grades.?® Conway could not choose his courses, discipline
students, or influence budget decisions. His position did not require
an oath of office, and his salary was set by collective bargaining.3° He
was supervised by a division chairperson who outlined his duties and

27. “Pari materia” is defined as “of the same matter; on the same subject.”
BLACK’S LAW DICTIONARY 1115 (6th ed. 1990).

28. Id. at 774, 472 N.W.2d at 408. The court began its legal analysis as follows: “In
conducting our study we are bound by the cardinal rule that courts must apply and
enforce the Constitution as it is written.” Id. This rigorous approach to constitutional
interpretation is typical. See, e.g., State ex rel. Spire v. Public Employees Retirement
Bd., 226 Neb. 176, 178, 410 N.W.2d 463, 465 (1987) (holding that “[c]ourts must apply
and must enforce the constitution as it is written”). See also Mekota v. State Bd. of
Equalization and Assessment, 146 Neb. 370, 377, 19 N.W.2d 633, 638 (1945) (stating that
“[c]ourts may not supply what they deem unwise omissions, nor add words which sub-
stantially add to or take from the constitution as framed”).

29. Conway, 238 Neb. at 768, 472 N.W.2d at 405. In the portion of its opinion dis-
cussing whether an action in quo warranto was procedurally correct for this case, the
court stated that teachers exercise important discretion. It upheld in this regard a 1923
case, Eason v. Majors, 111 Neb. 288, 196 N.W. 133 (1923), which held teachers to be
holders of a “public office” sufficient for purposes of the action. According to the Ea-
son decision, teachers hold public office because they execute state educational poli-
cies. See id. at 770-73, 472 N.W.2d at 406-07. The majority did not mention Eason other
than in this context.

Chief Justice William Hastings characterized the Eason decision as distinguishable
from Conway. See Conway, 238 Neb. at 797-98, 472 N.W.2d at 421 (Hastings, C.J., dis-
senting). And Justice Thomas Shanahan called the case an “aberrancy.” Id. at 800, 472
N.W.2d at 422 (Shanahan, J., dissenting). Both agreed that Conway should not have
been deemed an executive officer with sovereign power for purposes of article II, § 1.
See id. at 796, 472 N.W.2d at 420 (Hastings, C.J., dissenting); see id. at 799-800, 472
N.W.2d at 422 (Shanahan, J., dissenting).

30. Id. at 768-69, 474 N.W.2d at 405.
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responsibilities.3 Notably, when attending legislative sessions, Con-
way assumed unpaid leave status at the College and forewent salary,
insurance coverage, and other employment benefits,32

Given these facts, the Nebraska Supreme Court faced a conun-
drum. The court recognized the lack of controversy but felt bound
by its painstaking interpretation of constitutional text to fire Con-
way. Two judges, however, broke from the ranks. In dissent, Chief
Justice William Hastings maintained that Conway in no way had “ex-
ercised any power,” as set forth in article II, section 1.3 Conway may
have been physically a part of the executive branch, argued Chief
Justice Hastings, but his ministerial duties posed no constitutional
barrier to his continuation in academic service. In Chief Justice Has-
tings's view, Conway lacked sovereign authority, and this was
determinative.34

Judge Thomas Shanahan joined Chief Justice Hastings in dis-
sent. Judge Shanahan emphasized that teachers do not in any sense
exercise executive power, which he defined as the “capacity to carry
laws into effect as a matter of state policy.”3® To the contrary, he ar-
gued, teachers simply offer students truth, and “even a legislature or
a court traffics in truth on occasion.”3¢ As with Chief Justice Has-
tings, Judge Shanahan could not abide the majority’s reasoning.3”

As decided, the court’s opinion in Conway announces a disap-
proval of conflicts of interest, or at a minimum appearances of such
conflicts. The decision takes on greater significance, in the author’s
judgment, for its reaffirmation of a particular mode of constitutional
interpretation. The approach was to decipher constitutional meaning
by parsing constitutional text, that is, by isolating relevant provisions
and dissecting their meanings. This approach may be called “textual
interpretation,” and it comes complete with a host of rules governing
its use.38

31. Id. at 768, 472 N.W.2d at 405.

32. M.

33. Id. at 789-99, 472 N.W.2d at 416-22.

34. I

35. Id. at 799, 472 N.W.2d at 422.

36. Id. at 800, 472 N.W.2d at 422.

37. In characteristically vivid fashion, Judge Shanahan criticized the reasoning of
the majority: “According to the majority’s methodology, the following becomes irrefu-
table syllogistic truth: Horses pull wagons; but cows give milk; therefore it will rain
tomorrow.” Id. at 801, 472 N.W.2d at 422-23.

38. See Public Employees Retirement Bd., 226 Neb. at 78-79, 410 N.W.2d at 465. In
Public Employees Retirement Bd., the court stated:

Courts must apply and must enforce the Constitution as it is written, and
constitutional provisions are not open to construction as a matter of course.
Before construing a constitutional provision, it must be demonstrated that its
meaning is not clear and that construction is necessary. If a constitutional
provision is construed, its words and terms are to be interpreted in their most
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Textual constitutional interpretation is entirely conventional and
is used routinely by the Nebraska Supreme Court.3 Its use, more-
over, often is justified. For example, the Nebraska Constitution
states that no person may become governor of Nebraska who has not
attained the age of “thirty years.”4® A respectable court could only
with great difficulty ignore that text to uphold the election, say, of a
teenager to that high office.#

The use of textual interpretation is understandable as well: stu-
dents of law, after working through contracts, statutes, pleadings,
and a host of other legal documents, are steeped in textudl analysis.
Textual interpretation, moreover, brings with it a sense of certainty
and assuredness not easily refuted. By centering on a single control-
ling word or phrase as the measure of constitutional meaning, textual
interpretation routinely produces opinions narrow in scope and direct
in approach. Its use even facilitates judicial objectivity: judges
straining to discover the meaning of key words and phrases are far
less likely to allow personal preferences to creep into their
reasoning.42

Despite these virtues, textual constitutional interpretation is not
always preferable. That it may work well does not mean it always
works well. As any lawyer knows, constitutional text may be en-
tirely unclear, and the reasons for its adoption, if they can be found

natural and obvious sense, although they should receive a more liberal con-

struction than statutes and are not subject to the rules of strict construction.

The language of the constitution is to be interpreted with reference to estab-

lished laws, usages, and customs of the country at the time of its adoption; yet

the terms and provisions of the constitution ‘are constantly expanded and en-

larged by construction to meet the advancing affairs of men.’
Id. (citations omitted). Co

39. See Drennen v. Drennen, 229 Neb. 204, 217, 426 N.W.2d 252, 260 (1988) (inter-
preting the meaning of the term “IV-D case” under Nebraska law); Public Employees
Retirement Bd., 226 Neb. at 178-79, 410 N.W.2d at 464-65 (holding that Nebraska courts
must apply the state constitution ‘as it is written); State ex rel. Douglas v. Beerman, 216
Neb. 849, 856, 347 N.W.2d 297, 301 (1984) (ruling that constitutional provisions should
be interpreted in their natural and obvious meaning); Elman, 120 Neb. at 150, 231 N.W.
at 776 (stating that terms of the constitution should be understood by their plain
meaning).

40. NEB. CONST. art. IV, § 2.

41. One can imagine an innocent-faced Justice Hugo Black looking over to Justice
John Harlan, Jr., in chambers at the United States Supreme Court, and saying, “But,
John, it says that ‘Congress shall pass no law abridging . . . [the freedom of speech] ...’
It doesn’t say some laws are OK.” Justice Black was perhaps the greatest proponent of
textual interpretation of the federal Constitution in the modern era, especially in First
Amendment freedom of speech cases. See, e.g., Smith v. California, 361 U.S. 147, 157
(1959) (Black, J., concurring) (stating, “I read ‘no law . . . abridging’ to mean no law
abridging”).

42. Conway, 238 Neb. at 774, 477 N.W.2d at 408. The court stated: “In conducting
our study we are bound by the cardinal rule that courts must apply and enforce the
Constitution as it is written.” Id.
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at all, may be obscure.43

The point can be demonstrated by State ex rel. Douglas v. Beer-
mann.4t In Beermann, the court reviewed a statute which, inter
alia, announced that expenses of state senators incidental to holding
office did not constitute “pay” or “perquisites” within the meaning of
article III, section 7 of the Nebraska Constitution.4® The court could
find no helpful information on the framers’ intentions when adopting
the relevant constitutional language, and so “reverted” to a review of
the specific text.#¢ That meant a critical review of the words, “and
expenses.” After looking to Black’s Law Dictionary and Webster’s
Third New International Dictionary, the court proffered a careful
parsing of the meaning of the words:

The word “expenses” is not modified in the third sentence

by the adjective ‘said’; that adjective modifies only the word

“salary.” Consequently, the “salary” mentioned in the third

sentence can only be the “salary” named in the first sen-

tence. Such, however, is not the case with the term “ex-

43. For an interesting story of the loss of constitutional history central to the
meaning of separation of powers provisions in the Nebraska Constitution, see Jaksha
v. State, 222 Neb. 690, 693-94, 385 N.W.2d 922, 925 (1986) (reciting how the records of
the debates of the Nebraska Constitutional Convention of 1875 were carted away by
janitors and never seen again. In the words of Judge Shanahan: “Sic transit gloria
mundi [so passes away the glory of the world] — in a cracker box, somewhere”).

Some persons strongly object to judges inquiring into the precise meaning of con-
stitutional text as well as into the history underlying the production of that text.
These critics think that constitutional text represents nothing more than the directives
of persons who never saw the twentieth century and have no glimmer of the complex-
ity of twentieth century society. Former Justice William Brennan, for one, has com-
mented that “typically, all that can be gleaned [from a review of text and
constitutional history] is that the Framers themselves did not agree about the applica-
tion or meaning of particular constitutional provisions, and hid their differences in
cloaks of generality.” Lino A. Graglia, How the Constitution Disappeared, COMMEN-
TARY, Feb., 1986, at 102. Why hold on, Justice Brennan asked, to the “anachronistic
views of long-gone generations”? Id.

44. 216 Neb. 849, 347 N.W.2d 297 (1984).

45. Article III, § 7 of the Nebraska Constitution provides:

Each member of the Legislature shall receive a salary of not to exceed one

thousand dollars per month during the term of his office. In addition to his or

her salary, each member shall receive an amount equal to his actual expenses

in traveling by the most usual route once to and returning from each regular

or special session of the Legislature. Members of the Legislature shall receive

no pay nor perquisites other than his or her salary and expenses, and employ-

ees of the Legislature shall receive no compensation other than their salary or

per diem.

NEB. CONST. art. III, § 7. ) )

That the Legislature in this statute announced a formal interpretation of the con-
stitution did not bother the court, and rightly so. The court recognized that every stat-
utory enactment carries with it an implicit statement of its own constitutionality, and
recognized further that the Legislature’s statement did not preclude it, the court, from
its function of constitutional interpretation. Beermann, 216 Neb. at 852-53, 347 N.W.2d
at 300-01.

46. Id. at 862, 347 N.W.2d at 305.
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penses” in the second and third sentences. Neither is

‘expenses’ in the third sentence modified by the word “ac-

tual,” as it is in the second sentence. We conclude, there-

fore, that the “expenses” in the third sentence are
something different than the “actual expenses” mentioned

in the second sentence.?

The court undertook this painstaking review of modifiers and
sentence comparison because of ambiguity in the constitutional lan-
guage — whether “expenses” in article III, section 7 means only
travel expenses or includes incidental expenses is simply unclear in
the text itself. The court’s response to that ambiguity, as the above
passage demonstrates, was its exhaustive examination of each word,
phrase, and sentence. The court, perhaps consciously, perhaps reflex-
ively, saw no option but to engage this struggle as the sole access to
constitutional meaning.

The struggle produced an opinion that was unconvincing and po-
tentially counterproductive. The opinion was unconvincing because
it dissected words rather than addressing the central issues of the
lawsuit. It was potentially counterproductive because it failed to fo-
cus on those issues even while decjding them; their resolution be-
came a matter of chance, not analysis.

STRUCTURAL REVIEW
GENERAL

To the extent that textual interpretation serves well as a vehicle
to determine the meaning of constitutions, there is every reason to
use it. State ex rel. Douglas v. Beermann,*8 and State ex rel. Spire v.
Conway,*® are instances when it did not work well.5° In such cases, it
would be wise to have available another approach to constitutional
interpretation — one which would not do violence to the overriding
responsibility of the judiciary to interpret constitutional language ob-
jectively and intelligently but which would produce a reliable and
consistent body of case law. '

Such an alternative method is known as “structural review.”
These cases should have been decided by an examination of the
structure of the Nebraska Constitution. Focusing on structure rather
than text would have produced sensible opinions, neither subjective

47. Id. at 857, 347 N.W.2d at 302 (deriving the definition from Black’s Law Dic-
tionary and Webster’s Third New International Dictionary).

48. 216 Neb. 849, 347 N.W.2d 297 (1984).

49. 238 Neb. 766, 472 N.W.2d 403 (1991).

50. 216 Neb. 849, 347 N.W.2d 297 (1984), 238 Neb. 766, 472 N.W.2d 403 (1991).
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nor disrespectful of the intentions of the drafters of the constitution
itself,

Problems of the sort in Conway and Beermann implicate the
powers of the branches, the appropriate exercise of those powers, and
the positioning within government of its officers. Constitutional text
typically will fail to resolve these problems. In such circumstances,
the court ought not belabor the meanings of unhelpful slips of text
but should look instead to the overall constitutional design. This ap-
proach seeks constitutional meaning by examining “inferences from
the existence of constitutional structures and the relationships which
the Constitution ordains among these structures.”5! The question for
resolution, consequently, becomes not “what does this word mean?,”
but rather “does this practice or statute upset the design of govern-
ment as established by the constitution of the state?” Does it align
with or undercut the interworkings or relationships inherent in the
structure of the government?

The idea of using constitutional structure as a tool for constitu-
tional interpretation was first volunteered by Professor Charles L.
Black, Jr., in his Edward Douglass White Lectures on Citizenship at
Louisiana State University in March, 1968.52 To introduce his
thoughts, Professor Black spoke of a then-recent United States
Supreme Court decision entitled Carrington v. Rash.53 Carrington
was a career military officer who, with his family, was a bona fide
resident of El Paso, Texas. Carrington wanted to vote, but the Texas
Constitution provided that “[a]Jny member of the Armed Forces of
the United States . . . may vote only in the county in which he or she
resided at the time of entering such service.”3 This provision disen-
franchised Carrington because he had resided in Alabama when en-
listing in the service some seventeen years previously.®

The United States Supreme Court in Carrington approached the
case by examining whether this state law-based restriction on the
right to vote was “reasonable” under the Fourteenth Amendment to
the United States Constitution.3® This was essentially a textual ap-

51. PHILIP BOBBIT, CONSTITUTIONAL FATE 72 (1982).

52. CHARLES L. BLACK, JR., STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL
LAwW 7 (1969) [hereinafter BLACK].

53. 380 U.S. 89 (1965); BLACK, supra note 52, at 8.

54. Id.at9.

55. Id.

56. See U.S. ConsT. amend. XII. The Fourteenth Amendment provides in rele-
vant part: °

No state shall make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any state deprive any

person of life, liberty, or property, without due process of law; nor deny to any

person within its jurisdiction the equal protection of the laws. -
d.
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proach, and, using it, the Court held the restriction to be wanting and
restored to Carrington his right to vote.

Professor Black would have decided the case differently. Unlike
the Court, he thought that the state’s restriction on voting rights
demonstrated some worthwhile foundation of reasonableness: per-
sons employed in the military, he observed, can be located in great
numbers in otherwise small communities, have no enduring interest
in an area, and nonetheless overwhelm the voting power of long-term
residents.57 '

But despite his disagreement with the Court on this “reasonable-
ness” issue, Professor Black would have reached the same result as
did the Court. In doing so, however, he would have employed a
structural analysis:

Carrington, I should rather have said, was a federal soldier,
recruited by the national government to perform a crucial
national function. Conceding that in every other way he
qualified to vote, Texas said that, solely upon the showing
that he was in the performance of that function, he was not
to vote. It makes little difference whether you call that a pe-
nalization of membership in the national Army. It is, in neu-
tral terminology, the imposition, by a state, of a distinctive
disadvantage based solely on membership in the Army. My
thought would be that it ought to be held that no state may
annex any disadvantage simply and solely to the perform-
ance of a federal duty. ... The ground I would have pre-
ferred is one sounding in the structure of the federal union,
and in the relation of federal to state governments; it can
point to no particular text as its authority. This is a mode of
reasoning which tends to be rejected, or ignored as a possi-
bility, by our legal culture.58

Professor Black’s overriding point was that “the textual method,
in some cases, forces us to blur the focus and talk evasively, while the
structural method frees us to talk sense. ... The real question [in
Carrington] is whether we think Texas, reasonably or not, should be
allowed to annex a disability solely to federal military service."5?

The issue in Carrington was federalism; it involved the relation-
ship of the federal government to the states. Because the entire un-
derpinning of the federal Constitution lies in its division of
authorities at these two sovereign levels, federalism cases are particu-
larly well suited for structural constitutional interpretation. Compar-
atively, to determine whether Carrington could vote, the Fourteenth

57. BLACK, supra note 52, at 10.
58. Id. at 10-11.
59. Id. at 13.
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Amendment served awkwardly. The Court used it in all likelihood
because it could see no other decisionmaking vehicle available. The
Court would have done better to focus on the overall design of our
federalist system, and to use its understanding of that design to de-
cide the case, rather than engraft a new and unsure meaning upon a
seemingly inapposite constitutional phrase.

It should be obvious that, like federalism cases, separation-of-
powers cases examine issues implicating the division of powers. Ac-
cordingly, like federalism cases, separation-of-powers cases are appro-
priate vehicles for the use of structural review.

SOME CASE-SPECIFIC APPLICATIONS

The Nebraska Supreme Court could have decided Conway on
these grounds. Had it done so, the court would have avoided its ex-
haustive analysis of modifiers and phrases, and might have discov-
ered a constitutional basis sufficient to allow Conway to continue his
extra-legislative employment. So long as Conway’s employment in
no way disturbed the constitutional design and allocation of powers,
so long as his employment did not work a distortion to the operation
of the branches, it could have been permitted.® The court could
have concluded that the Conway problem was really one, if at all, of
conflict of interest regulated by statute.5!

Similarly, the Beermann case, which reviewed the constitutional-
ity of state reimbursement of expenses of members of the Unicam-
eral, could have been decided on structural grounds. Using this
approach, the court would have scrutinized whether these reimburse-
ments disturbed in some meaningful way the operation of either the
legislative or executive branches. The court’s analysis might have
found reimbursement to be unconstitutional as an unacceptable
reconfiguration of the Unicameral .52 Or it might have viewed reim-
bursement as simply the permissible removal of a financial penalty
otherwise exacted on legislators. Whatever approach the court took,
either one of these or another, its opinion would have at least focused
on issues of importance: Is the Unicameral really a volunteer organi-
zation, and if so, how much so? Does reimbursement of expenses re-

60. See supra notes 12-16 and accompanying text.

61. Provisions regulating conflict of interest in Nebraska may be found at NEB.
REV. STAT. § 49-1499 (Reissue 1988). Pursuit of a decision on these statutory grounds
would have removed any necessity for reading article II, § 1, as having two parts. See
supra notes 15-16 and accompanying text.

62. The Nebraska Constitution so establishes the Unicameral more so as a volun-
teer enterprise than a lucrative employment. By constitutional fiat, members of the
Unicameral receive compensation “not to exceed one thousand dollars per month dur-
ing his or her term in office.” NEB. CONST. art. III, § 7. Reimbursement of expenses
might have been found to upset this design feature of the Nebraska legislative branch.
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ally confound some ideal of the framers? Might the adoption of a
reimbursement policy actually improve the operation of the legisla-
tive branch by attracting into its ranks qualified persons who would
otherwise forego the opportunity to serve?

The point of this writing is neither to decide Beermann nor to
reject the court’s conclusion in that case. It is simply to suggest that
an alternative approach to constitutional interpretation would have
produced an opinion better focused and more convincingly
reasoned.63 ‘

The court’s decisions in Conway and Beermann deal with limita-
tions on legislative officers and the placement of those officers in the
machinery of state government. Other “more classic” separation-of-
powers cases examine purported interference by one branch of gov-
ernment with the exercise of powers purportedly lodged with an-
other. These cases also would benefit from structural judicial review.

A good example in this context is State v. Stratton.¢ The Ne-
braska Legislature had enacted a statute to impose additional penal-
ties upon criminals if and when their crimes were committed with
the use of firearms. The Legislature accomplished this end in part by
declaring firearms use to be a distinct criminal offense and by requir-
ing any incarceration for this offense to be imposed consecutive to,
rather than concurrent with, other incarceration imposed upon a de-

63. In this regard, consider also a later case substantively related to Beermann,
entitled State v. Public Employees Retirement Board, 226 Neb. 176, 410 N.W.2d 463
(1987). In Public Employees Retirement Board, the court was asked to review the con-
stitutionality of a statute which established a pension program to provide benefits to
legislators of the Nebraska Unicameral. 1986 Neb. Laws, L.B. 1129. (enacted Apr. 16,
1986, over gubernatorial veto) Id. at 177, 410 N.W.2d at 464. As in Beermann, the con-
stitutional provision of relevance was article III, § 7. Id. The court used a textual anal-
ysis to strike the pension program as violative of the constitution, holding that
retirement benefits fall under the constitution’s prohibitions of either “pay” or “per-
quisites.” Id. at 181, 410 N.W.2d at 466. The court settled upon this result but seemed
to dislike it:

We are advised by respondents that, should we declare L.B. 1129 invalid, Ne-

braska’s will be but one of only seven state legislatures which do not have

pension programs for their members. While all of this is true and a fact which

the people of the State of Nebraska should consider, it is not a basis upon

which a court may ignore, nor amend, the provisions of the state’'s Constitu-

tion. Our function is to adhere to the Constitution, regardless of the inequi-
ties that may result.
Id. at 184, 410 N.W.2d at 468.

Judicial review based on structural considerations might not have altered the re-
sult in Public Employees Retirement Board, but it could have at least produced an
opinion on the actual issues in the case. Rather than belabor two words of text, the
court in Public Employees Retirement Board could have examined the central concern
of the case, whether provision of retirement benefits to state senators subverts the vol-
untariness component built into the design of the Unicameral.

64. 220 Neb. 854, 374 N.-W.2d 31 (1985).
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fendant.5® Relying on this statute, the trial court in Stratton imposed
an imprisonment of five and one-half to sixteen and one-half years
upon the defendant above and beyond the penalties imposed for the
defendant’s underlying crime.%6

The question on appeal was whether the statute, by restricting
discretion of judges in criminal sentencing matters, ‘“constitutes an
unconstitutional intrusion of the legislative branch into a judicial
function.”®” Implicated were three provisions of the Nebraska Con-
stitution: article II, section 1;%8 article III, section 1, which vests legis-
lative authority in the Unicameral;%? and article V, section 9, which
supplies the judiciary with criminal sentencing authority.’”® The
court in Stratton saw the issue clearly, but failed to engage it. In-
stead, in a quite brief opinion, the court observed that fixing criminal
penalties had been viewed as a legislative task in other cases and in
other jurisdictions. With little additional fanfare, it then declared the
statute valid.”?

The court’s real reason for its decision, by any realistic reading,
was its textual reading of article V, section 9 of the Nebraska Consti-
tution. That provision provides that “judges” in Nebraska “may . . .
pass such sentence as may be prescribed by law.”’2 The court did not
dwell upon this passage but did italicize it, attesting to its significance
in their minds. The court in Stratton reasoned that its judicial sen-
tencing power extended only so far “as prescribed by law.”?? Thus,
seemingly, a “law” enacted by the Legislature could restrict its sen-
tencing authorities.

65. NEB. REv. STAT. § 28-1205(3) (1989). The statute provided in relevant part:

(1) Any person who uses a . . . knife . . . to commit any felony which may be

prosecuted in a court of this state . . . commits the offense of using firearms to

commit a felony. :

"(2) Use of firearms to commit a felony is a Class III felony.

(8) The crime defined in this section shall be treated as a separate and distinct

offense from the felony being committed, and sentences imposed under the

provisions of this section shall be consecutive to any other sentence imposed.
d

66. Stratton, 220 Neb. at 857, 374 N.W.2d at 33.

67. Id. at 858, 374 N.-W.2d at 34.

68. See supra note 14 and accompanying text.

69. NEB. CONST. art. III, § 1. This section provides that “the legislative authority
of the state shall be vested in a Legislature consisting of one chamber.” Id.

70. NEB. CONST. art. V, § 9. This section provides in relevant part: “The district
courts shall have both chancery and common law jurisdiction, and such other jurisdic-
tion as the Legislature may provide; and the judges thereof may admit persons charged
with a felony to a plea of guilty and pass such sentence as may be prescribed by law.”
d.

71. Stratton, 220 Neb. at 858-59, 374 N.W.2d at 34-35. The opinion was three and
one-half pages in the Northwestern Reporter, Second Series, from page thirty-three to
thirty-six.

72. NEeB. CONST. art. V, § 9.

73. Stratton, 220 Neb. at 858, 374 N.W.2d at 34.
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Should the court have used the textual method to decide Strat-
ton? One would think not. The constitutional phrase under review,
providing that judges may “pass such sentences as prescibed by
law”? is unclear. The Stratton court read it as indicating a power in
the Nebraska Legislature to enact statutes severely restricting, if not
entirely eliminating, the judicial discretion in sentencing matters.
But this reading is unpersuasive, for surely the framers of the Ne-
braska Constitution would not have taken the great care to allocate
judicial power to an independent judiciary while simultaneously ac-
cording the legislative branch the power to commandeer this essen-
tial judicial function. The framers would not have separated the
powers only to allow the Legislature to resecure them by statute.

If the “as prescribed by law” language does not invest the Legis-
lature with stranglehold power over the judiciary, what does it do?
The point here is a simple one: textual analysis will not reveal the
answer. To determine the answer, the court should have looked to
the relationship of these two branches — the structure of govern-
ment as set forth in the Nebraska Constitution — and reasoned its
way from there. In other words, the court should have explained, on
the merits, why this statutory interference with a time-honored judi-
cial function was or was not permissible.

This is no throwaway question. On the one hand, the Legislature
can lay claim to an important role in establishing criminal penalties.
It can well claim that its institutional power to establish state policy
authorizes it not only to identify criminal behaviors, but also to estab-
lish in extremely precise ways the penalties for those behaviors.

The courts, on the other hand, as repositories of adjudicative
power, assume the constitutional function of scrutinizing individual
conduct to determine both the fact and gravity of a criminal offense.
An integral part of this function is the affixing of penalties sensitive
to the specifics of each criminal action. A statute purporting to extin-
guish judicial discretion in sentencing matters could be viewed as so
hobbling to the judicial function as to reduce the judicial branch pro
tanto to ministerial status.

The point here is that the Stratfon court should have engaged
the issue. Rather than leaving resolution of this important matter to
chance, a structural review would have incorporated these important
considerations as a central theme.

CONCLUSION

It is not the contention here that the Nebraska Supreme Court

74. NEB. CONST. art. V, § 9.
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never employs structural constitutional review. In fact, in a recent
decision entitled Jaksha v. State,’ the court did just that; the court in
Jaksha reviewed an action of the governor to expand the range of is-
sues to be considered by the Unicameral at a special session. Then-
Governor Robert Kerrey had called a special session for considera-
tion of “nine itemized and specific subjects” only to later amend his
call to permit consideration of an additional legislative matter.”® Pe-
titioners argued that this action violated article IV, section 8 of the
Nebraska Constitution:
The Governor may, on extraordinary occasions, convene the
Legislature by proclamation, stating therein the purpose for
which they are convened, and the Legislature shall enter
upon no business except that for which they were called
together.™
The court could have decided Jaksha by simply invoking the con-
cluding phrase of article IV, section 8, and, with a textual interpreta-
tion, declaring the Governor's action invalid. It did not do so,
choosing instead a rationale that included several structural review-
like observations. In an opinion by Judge Thomas Shanahan, the
court first noted the lack of constitutional history on point, and then
discussed the allocation of powers among the branches.’® After citing
some extrajurisdictional authorities, the court focused on the func-
tion of article IV, section 8, and on its place in the scheme of
government:
The Governor's proclamation is a vehicle for publicizing
business to be conducted at a special legislative session. A
supplemental or amended proclamation serves the same
function of notice to the public and those interested in the
particular subject or subjects to be considered by the Legisla-
ture in special session.”®

"The court focused as well on government efficiency
considerations:

Jaksha's suggested construction of Neb. Const. art. IV, § 8,
frustrates practicalities desirable in governmental activities.
If Jaksha’s construction were accepted, only after termina-
tion of one special legislative session, having been called by a
Governor’s proclamation, would the Governor then have au-

75. 222 Neb. 690, 385 N.W.2d 922 (1986).

76. Id. at 691-92, 385 N.W.2d at 923-24.

77. NEB. CONST. art. IV, § 8 (emphasis added).

78. Id. at 693, 385 N.W.2d at 924-25. In this regard, it characterized the Nebraska
Constitution as limiting power in the legislature, but granting it in enumerated fashion
to the other branches. Id. at 695, 385 N.W.2d at 925 (citing Elmen v. State Bd. of
Equalization and Assessment, 120 Neb. 141, 148, 231 N.W. 772, 776 (1930)).

79. Jaksha v. State, 222 Neb. 690, 697, 385 N.W.2d 922, 926 (1986).
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thority to reconvene the Legislature in another special
session.80

The result was a more convincing, more on point, and more edu-
cational case resolution than a textual analysis would have produced.
The court’s rejection of Jaksha's arguments did not compete with
common sense; it comported with common sense. The court would
have been well to use this approach in State ex rel. Douglas v. Beer-
mann8! and State v. Stratton,’2 which preceded Jaksha, and in State
ex rel. Spire v. Conway,’® which followed it. The approach would
serve well, in fact, across the array of separation of powers cases.34

Perhaps another quotation from Professor Black will aptly con-
clude, for his thoughts eloquently express the overriding theme and
intention of this article. He himself concluded in the first of his Lou-
isiana lectures with the following passage:

Finally, I have learned so to fear the maxim expressio unius
that I must timidly correct a doubtless non-existent impres-
sion that what I have suggested is total abandonment of the
method of particular-text interpretation. It is entirely plain,
on the contrary, that so long as we continue to look on our
Constitution as a part of the law applicable in court, just so
long [as] the work of sheer textual interpretation will be a
great part — probably the greatest part — of judicial work in
constitutional law. There is, moreover, a close and perpetual
interworking between the textual and the relational and
structural modes of reasoning, for the structure and rela-
tions concerned are themselves created by the text, and in-
ference drawn from them must surely be controlled by the
text.

All I am suggesting is that a method not unknown in

80. Id. at 697, 385 N.W.2d at 927.

81. 216 Neb. 849, 347 N.W.2d 297 (1984).

82. 220 Neb. 854, 374 N.W.2d 31 (1985).

83. 238 Neb. 766, 472 N.W.2d 403 (1991).

84. The so-called “delegation cases” also serve well for structural judicial review.
In these common cases, the question is whether the legislature has given away legisla-
tive power to the executive branch in a constitutionally impermissible manner. The
Nebraska Supreme Court has decided several such cases. See Bosselman, Inc. v. State,
230 Neb. 471, 432 N.W.2d 226 (1988); Ewing v. Scottsbluff County Bd. of Equalization, .
227 Neb. 798, 420 N.W.2d 685 (1988); Tylle v. Zoucha, 226 Neb. 476, 412 N.W.2d 438
(1987).

Typically, these decisions announce the constitutionality of delegations of legisla-
tive authority to the executive, but they do not provide much commentary on the rela-
tionship of these two branches. So long as some restriction on the delegated authority
remains in place, so long as the executive can be called to account for its exercise of
the delegated legislative authority, the delegation itself will be found to be valid.

The Nebraska Supreme Court’s decisions in these cases routinely fail to discuss
when, if ever, delegations of legislative authority rise to the level of unconstitutional
abdications of constitutional duty, an inquiry of structural dimension.
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our constitutional law be brought more clearly into the con-
scious field of those who work in that law. I make this sug-
gestion in the faith, fundamentally, that clarity about what
we are doing, about the true or the truly acceptable grounds
of judgment, is both a good in itself, and a means to sounder
decision.88

85. CHARLES L. BLACK, JR., STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL
Law 31-32 (1969).



