
NEBRASKA WORKERS' COMPENSATION ACT-
INJUSTICE IN DENYING PERMANENT

TOTAL DISABILITY BENEFITS TO A
TOTALLY DISABLED EMPLOYEE:

RODRIQUEZ V. PRIME MEAT PROCESSORS

INTRODUCTION

Rodriquez v. Prime Meat Processors1 was the Nebraska Supreme
Court's first attempt at interpreting the "one accident" language con-
tained in section 48-121(3) of the Nebraska Workers' Compensation
Act.2 In Rodriquez, the court affirmed an award by the Nebraska
Workers' Compensation Court which compensated an employee's
multiple-member injury sustained in two different accidents as sepa-
rate compensable scheduled member injuries, even though the em-
ployee remained totally disabled.3

The purpose of this Note is to examine whether an employee is
to be compensated for permanent total disability under Nebraska Re-
vised Statutes section 48-121(3) when the employee suffers two or
more permanent partial disabilities in more than one accident and is
in fact permanently and totally disabled. First, this Note examines
the legislative history of section 48-121(3), before and after its amend-
ment, as well as judicial interpretation of the intent of the "one acci-
dent" language.4 Second, this Note discusses the limitation of
compensation benefits for scheduled members as provided in section
48-121(3) unless an unusual or extraordinary condition is present, as
well as the right to compensation from the Second Injury Fund if
there was a preexisting injury.5 Third, this Note analyzes the Ne-
braska Supreme Court's decision in Rodriquez in light of the amend-
ment of section 48-121(3), and determines that the court erred in its
interpretation of the statute and its holding that multiple-member in-

1. 228 Neb. 455, 421 N.W.2d 32 (1988).
2. Id. at 64-65, 421 N.W.2d at 38-39. See NEB. REV. STAT. § 48-121(3) (Cum. Supp.

1986).
3. Rodriquez, 228 Neb. at 56, 421 N.W.2d at 34. Section 48-121(3) of the Nebraska

Workers' Compensation Act sets forth a schedule of compensation benefits for specific
injuries. This section manifests legislative intent to prescribe an amount of benefits
for loss of specified members "without regard to the extent of subsequent disability
suffered with respect to the particular work or industry of the employee." Broderson
v. Federal Chemical Co., 199 Neb. 278, 280-81, 258 N.W.2d 137, 139 (1977) (citing Jeffers
v. Pappas Trucking, 198 Neb. 379, 253 N.W.2d 30 (1977)).

4. See infra notes 48-91 and accompanying text.
5. See infra notes 93-110 and accompanying text.
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juries must be sustained from one accident if an employee is to be
compensated for permanent total disability. 6 Finally, this Note con-
cludes that the court is granted broad discretion and should have ap-
plied the language of section 48-121(3) which states that in all cases
other than a total loss of use of multiple members, total and perma-
nent disability shall be determined "in accordance with the facts."' 7

Accordingly, the Nebraska Supreme Court should have awarded
Rodriquez compensation for total and permanent disability.8

FACTS AND HOLDING

Tina C. Rodriquez was born on February 2, 1925.9 She possesses
an eighth grade education, 10 and has skills applicable only for manual
labor."' Rodriquez began working for Prime Meat Processors
("Prime Meat") in 1975 as a laborer.12 That employment was termi-
nated on February 2, 1985.13

During her employment with Prime Meat, Rodriquez suffered
two work-related accidents.14 On November 4, 1981, Rodriquez was
ascending some stairs at Prime Meat when she slipped and fell on
her right hand.15 As a result, Rodriquez injured her right hand and
arm.16 On July 27, 1982, Rodriquez fell again.17 This time Rodriquez
was carrying a thirty-pound box of liver at Prime Meat when she
slipped on a piece of liver lying on the floor and fell.' 8 Due to the
previous injury to her right arm, Rodriquez braced herself during the
fall with her left hand.19 As a result of the second accident, Rodri-
quez suffered injuries to her left wrist and thumb.20 After this acci-
dent, Rodriquez sought medical treatment for both of her injuries.21

After the second accident, Rodriquez filed an action for workers'
compensation benefits against Prime Meat and its insurers.22 In this

6. See infra notes 112-44 and accompanying text.
7. See infra notes 112-44 and accompanying text.
8. See infra notes 112-44 and accompanying text.
9. Rodriquez v. Prime Meat Processors, 228 Neb. at 56, 421 N.W.2d at 34.

10. Rodriquez, 228 Neb. at 56, 421 N.W.2d at 34.
11. Id.
12. Id.
13. Id.
14. Id. at 56-57, 421 N.W.2d at 34.
15. Rodriquez v. Prime Meat Processors, No. 75-233, 1 (Neb. Workers' Comp. Ct.

July 10, 1987).
16. Rodriquez, 228 Neb. at 57, 421 N.W.2d at 34.
17. Id.
18. Brief for Appellant at 4, Rodriquez.
19. Rodriquez, 228 Neb. at 57, 421 N.W.2d at 34-35.
20. Rodriquez, supra note 15, slip. op. at 2.
21. Brief for Appellee at 3, Rodriquez.
22. Rodriquez, 228 Neb. at 56, 421 N.W.2d at 34. Firemen's Fund Insurance Com-

pany insured Prime Meat Processors at the time of the first accident. Aetna/Cigna In-
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action, Rodriquez sought workers' compensation benefits for perma-
nent and total disability arising from the injuries she sustained in her
two separate falls at Prime Meat.23 Rodriquez filed both claims to-
gether alleging that she should be compensated for total disability as
described in section 48-121(3).24

On February 15, 1985, Dr. Bernard Kratochvil, an orthopedic sur-
geon, wrote that "because of the disability to the upper extremities,
[Rodriquez] is unable to return to her former work. Because of her
age, experience, and education, she is not employable. '2 5 On January
17, 1986, Dr. Kratochvil wrote that in his opinion Rodriquez endured
a twenty-percent permanent partial disability to the right arm as a
result of the first fall and a twenty-percent permanent partial disabil-
ity to the left arm as a result of the second accident.2 6 It was Dr.
Kratochvil's opinion that after complete medical treatment Rodri-
quez was unemployable and reached "maximum medical benefit" as
of April 4, 1986.27 As a result of Dr. Kratochvil's testimony, the Ne-
braska Workers' Compensation Court awarded Rodriquez permanent
partial disability benefits.28

Dissatisfied with the initial workers' compensation court's award,
Rodriquez filed for a rehearing.29 On rehearing, the workers' com-

surance Companies was the insurer when the second accident occurred. Id. at 62, 421
N.W.2d at 37.

23. Id. at 62, 421 N.W.2d at 37.
24. Id. at 64, 421 N.W.2d at 38. Section 48-121(3) provides in pertinent part:

For disability resulting from permanent injury of the following classes,
the compensation shall be in addition to the amount paid for temporary disa-
bility; Provided, the compensation for temporary disability shall cease as soon
as the extent of the permanent disability is ascertainable, viz:

In any case in which there shall be a loss or loss of use of more than one
member or parts of more than one member set forth in this subdivision, but
not amounting to total and permanent disability, compensation benefits shall
be paid for the loss or loss of use of each such member or part thereof, with
the periods of benefits to run consecutively. The total loss or permanent total
loss of use of both hands, or both arms, or both feet, or both legs, or both eyes,
or hearing in both ears, or of any two thereof, in one accident, shall constitute
total and permanent disability and be compensated for according to the provi-
sions of subdivision (1) of this section. In all other cases involving a loss or
loss of use of both hands, both arms, both feet, both legs, both eyes, or hearing
in both ears, or of any two thereof, total and permanent disability shall be de-
termined in accordance with the facts.

Neb. Rev. Stat. § 48-121(3) (Cum. Supp. 1986).
25. Rodriquez, 228 Neb. at 58, 421 N.W.2d at 35. Rodriquez sought Dr. Bernard

Kratochvil's medical services at the insistence of Aetna/Cigna Insurance Companies.
Id.

26. Id. at 58, 421 N.W.2d at 35.
27. Id.
28. Id. at 58, 62, 421 N.W.2d at 35, 37. The Workers' Compensation Court found

that Rodriquez had sustained a twenty percent permanent partial disability to the
right arm resulting from the first accident and a twenty percent permanent partial dis-
ability to the left arm as a result of the second accident. Id. at 62, 421 N.W.2d at 37.

29. Rodriquez, supra note 15, slip. op. at 1.
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pensation court again rejected Rodriquez' contention that she should
collect benefits for a total disability. 30 The workers' compensation
court held that, even though Rodriquez was totally disabled as a re-
sult of the two accidents, Rodriquez could not recover for a total disa-
bility under the Nebraska Workers' Compensation Act.31 The
workers' compensation court stated that in order to qualify for total
disability, injuries to multiple members must be the result of a single
accident.

32

In so holding, the workers' compensation court rejected Rodri-
quez' claim that she was entitled to permanent total disability com-
pensation and awarded her permanent partial disability benefits. 33

The workers' compensation court calculated that Rodriquez had sus-
tained a permanent twenty-percent loss of right arm use as a result
of the first accident and a permanent twenty-percent loss of left arm
use as a result of the second accident.34

Rodriquez appealed to the Nebraska Supreme Court.3 5 In her
appeal, Rodriquez asked the court to set aside the workers' compen-
sation court's award and find that she was entitled to compensation
for a two-member disability under Nebraska Revised Statutes section
48-121(3) even though her injuries were a result of two completely
separate accidents.36 Rodriquez contended that the workers' compen-
sation court should have granted her permanent total disability bene-
fits for her two partial injuries under section 48-121(3) which states
that permanent total disability shall be determined in accordance
with the facts in all cases involving a loss of use of both hands, both
arms, or any two thereof.37 Prime Meat argued that Rodriquez' inju-
ries should be compensated separately because they were sustained
in separate accidents and thus not entitled to compensation benefits
for a two-member disability under section 48-121(3). 38 According to
Prime Meat, section 48-121(3) requires that, in order to qualify for
compensation, the injuries must be the result of one accident. 39 The
Nebraska Supreme Court rejected Rodriquez' argument and affirmed

30. Rodriquez, 228 Neb. at 62, 421 N.W.2d at 37.
31. Id. at 63, 421 N.W.2d at 38. Nebraska Revised Statutes §§ 48-101 through 48-

1,112 are referred to as the Nebraska Workers' Compensation Act. NEB. REV. STAT.
§ 48-106 (Cum. Supp. 1986).

32. Rodriquez, 228 Neb. at 63, 421 N.W.2d at 38.
33. Id. at 62, 421 N.W.2d at-37.
34. Id. In addition, the Nebraska Workers' Compensation Court awarded Rodri-

quez medical and hospital expenses, vocational rehabilitation services, and temporary
total disability compensation. Id.

35. Id. at 56, 421 N.W.2d at 34.
36. Id.
37. Brief for Appellant at 10, Rodriquez.
38. Brief for Appellee at 22, Rodriquez.
39. Id. at 23.
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the workers' compensation court's award of permanent partial
disability.

40

In addressing Rodriquez' argument, the Nebraska Supreme
Court stated that the workers' compensation court was correct in its
holding that multiple-member injuries must be sustained from one
accident in order to be compensated as a permanent total disability.4 1

The Nebraska Supreme Court concluded that the legislative intent of
section 48-121(3) was to allow permanent total disability compensa-
tion only if multiple members were injured and those injuries were
sustained in one accident.42 Furthermore, the court stated that if
multiple-member injuries which result in permanent total disability
were sustained in more than one accident, the legislature intended
them to be compensated separately.43

Judge Grant dissented, stating "[ilt seems to me that we are con-
sidering form over substance in approving the compensation court's
findings in this case."'4 4 Although Judge Grant recognized that there
is a presumption of permanent total disability when an individual
suffers a total loss or total loss of use of two or more members in one
accident, he went on to state that in the same section the statute
reads that in all other cases involving a loss or loss of use of multiple
members, total and permanent disability shall be determined in ac-
cordance with the facts.45 By relying on the "in accordance with the
facts" language of section 48-121(3), Judge Grant found Rodriquez to
be permanently and totally disabled. 46 Judge Grant stated that he
would reverse because Rodriquez is permanently and totally disabled
as a result of the injuries sustained in the two accidents, and award
her permanent total disability benefits.47

BACKGROUND

LEGISLATIVE INTENT OF AMENDMENT TO SECTION 48-121(3)

Ordinarily, an injured employee seeking to recover workers'
compensation benefits under the Nebraska Workers' Compensation
Act (the "Act") is limited to those benefits set out in section 48-121(3)
of the Act.48 Prior to the passage of Legislative Bill 807 ("LB 807")

40. Rodriquez, 228 Neb. at 66, 68, 421 N.W.2d at 39, 40.
41. Id. at 64, 421 N.W.2d at 38.
42. Id. at 65, 421 N.W.2d at 39 (citing Introducer's Statement of Purpose: LB. 807,

Neb. Unicameral, 83d Leg., 2d Sess. (Jan. 29, 1974)).
43. Id.
44. Id. at 68, 421 N.W.2d at 41 (Boslaugh, J., dissenting).
45. Id. at 68-69, 421 N.W.2d at 41 (Boslaugh, J., dissenting). See supra note 24.
46. Rodriquez, 228 Neb. at 69, 421 N.W.2d at 41.
47. Id.
48. Evans v. American Community Stores, 222 Neb. 538, 540, 385 N.W.2d 91, 93
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by the Nebraska Unicameral in 1974,49 section 48-121(3) provided for
permanent total disability compensation to an employee who suffered
from a multiple-member disability.50 This compensation was avail-
able regardless of the percentage of actual permanent disability to
either member, or the total disability resulting from the combined in-
juries.51 Prior to its amendment by LB 807, section 48-121(3) read, in
pertinent part, that "[t]he loss of both hands, or both arms, or both
feet, or both legs, or both eyes, or of any two thereof, shall constitute
total and permanent disability.152

Legislative Bill 807 was intended to correct the apparent inequal-
ity in section 48-121(3) which resulted when a person with minor in-
juries to more than one member could collect significantly higher
benefits than an individual with substantial injury to only one mem-
ber.5 3 As the Labor Committee of the Nebraska Unicameral stated:

Presently an individual receiving two minor injuries may re-
ceive more than one who completely lost a leg or arm. Legis-
lative Bill 807 provides that in the case of less than
permanent disability from two-member injuries, they shall
be judged independently and the benefits shall run concur-
rently. The court is given broad latitude to assure adequate
compensation for permanent loss of two members. 54

The intent of LB 807 was to modify the method of compensating an
employee by paying for each injured member separately when the
employee suffered less than permanent total disability to two mem-
bers while still allowing the courts broad latitude to determine ade-
quate compensation when there is a permanent total loss. 55

The Honorable Ben Novicoff, Presiding Judge of the Nebraska
Workers' Compensation Court, presented examples to the Labor
Committee depicting the inequalities of the former statute.5 Judge
Novicoff stated:

One example would be--an individual who receives 5% disa-
bility to one foot, and 5% disability to a hand, which are rela-

(1986) (citing Scamperino v. Federal Envelope Co., 205 Neb. 508, 288 N.W.2d 477
(1980)); Broderson v. Federal Chemical Co., 199 Neb. 278, 258 N.W.2d 137 (1977)).

49. L.B. 807, Neb. Unicameral, 83d Leg., 2d Sess. (1974).
50. NEB. REV. STAT. § 48-121(3) (Reissue 1974).
51. Id. See also Minutes of Committee on Labor on L.B. 807, Neb. Unicameral,

83d Leg., 2d Sess. 2-3 (Feb. 6, 1974) [hereinafter "Minutes"] (providing examples of the
application of § 48-121(3) prior to its amendment by L.B. 807).

52. NEB. REV. STAT. § 48-121(3) (Reissue 1974).
53. Labor Committee Statement on L.B. 807, Neb. Unicameral, 83d Leg., 2d Sess.

(Feb. 6, 1974) (hereinafter "Statement"].
54. Id.
55. Id. See Introducer's Statement of Purpose: L.B. 807, 83d Leg., 2d Sess. (Jan.

29, 1974).
56. Minutes, aupra note 51, at 2.
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tively minor injuries. Under the present law, he would
receive compensation for the rest of his life. And for exam-
ple, if he were thirty years old, at a wage of $100 a week, he
would get for this injury based on his life expectancy, $6,117.
Now, if you contract [sic] that with a man who would be in-
jured and have an injury to his back, which would result in a
15% body disability, and the same $100 wage, and the same
age, he would get $2,001. So you see, in the one instance
where there are two 5% disabilities, you get three times as
much as the man with a considerably more serious injury.5 7

Judge Novicoff went on to describe an example when an individual,
age thirty, earning a wage of $150 a week, may lose his arm in a work
related accident and only receive $18,000 under the old law.58 Con-
trast that injury to that of a man, age thirty, earning the same wage,
who suffers a twenty-percent loss of vision in both eyes, this man
would receive $37,743.20 even though the eyes may be correctable. 59

As one can see, there were significant inequalities under the old
law.60

Judge Novicoff also explained to the Labor Committee that the
purpose of LB 807 was to eliminate overpayment to an employee who
suffered only minor two-member disabilities.6 1 However, if an em-
ployee was seriously injured and the two-member disabilities actually
developed into a permanent total disability, then the employee would
receive permanent total disability benefits. 62 Conversely, if the em-
ployee suffered less than a permanent total disability, the employee
would not get the higher benefits which would have been allowed
prior to LB 807 but would get the normal scheduled member bene-
fits. 63 Judge Novicoff also noted that if an employee completely lost
the use of two or more members in one accident, a presumption
would exist under the bill that such an employee would be entitled to
the maximum benefits of permanent total disability.64

In addition to eliminating the inquality inherent in the language
of section 48-121(3) the Nebraska Unicameral, in adopting LB 807, al-
lowed the courts broad latitude to determine in each case whether an
employee who suffered permanent loss of two members was ade-
quately compensated under the circumstances. 65 As amended, the

57. Id.
58. Id. at 3.
59. Id.
60. Id.
61. Id.
62. Id. at 3.
63. Id.
64. Id.
65. Statement, supra note 53.
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relevant part of section 48-121(3) states that "the total loss or perma-
nent total loss" of multiple members, in one accident, "shall consti-
tute total and permanent disability and be compensated"
accordingly.66 In all other cases, when there is a loss, or loss of use,
of multiple members, "total and permanent disability shall be deter-
mined in accordance with the facts. '67

In other words, if an employee suffered a multiple-member in-
jury as described in section 48-121(3) which does not result in the to-
tal loss of use of those members, the degree of disability, and hence
the compensation, will be determined in accordance with the facts of
the individual case.68 If the disability is found not to be total and per-
manent, compensation will be calculated for each injured member
separately. 69 However, if the disability is found to be permanent and
total, the worker should be compensated as such.70

In its present form, section 48-121(3) applies to individuals who
have suffered disabilities which are the result of injuries to more
than one member.71 This section sets forth the guidelines for deter-
mining the type of disability and, as a result, the amount of compen-
sation available to an individual who has suffered a multiple-member
injury.72 Under the language of section 48-121(3), if an employee sus-
tains the total loss or total loss of use of multiple members in one ac-
cident, that employee is entitled to compensation for a total and
permanent disability.73 However, if the loss or loss of use of multiple
members is not total, the disability benefits to which the employee is
entitled shall be determined by the courts "in accordance with the
facts."

74

KRIJAN V. MAINELLI CONSTRUCTION COMPANY

George Krijan was a sixty-three-year-old Yugoslavian immigrant

66. NEB. REV. STAT. § 48-121(3) (Cum. Supp. 1986).
67. Id.
68. Id. See Minutes, supra note 51, at 3.
69. NEB. REV. STAT. § 48-121(3) (Cum. Supp. 1986). The relevant part of the sec-

tion provides:
In any case in which there shall be a loss or loss of use of more than one
member or parts of more than one member set forth in this subdivision, but
not amounting to total and permanent disability, compensation benefits shall
be paid for the loss or loss of use of each such member or part thereof, with
the periods of benefits to run consecutively.

Id.
70. Id. Minutes, supra note 51, at 3; NEB. REV. STAT. § 48-121(3) (Cum. Supp.

1986).
71. NEB. REV. STAT. § 48-121(3) (Cum. Supp. 1986).
72. Id.
73. Id.
74. Id.
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with an eighth grade education.7 5 He was blind in one eye and had
worked the majority of his life as a carpenter.78 Krijan was em-
ployed by Mainelli Construction when he fell from a twenty-foot
high scaffold on April 26, 1979.77 As a result of the accident, Krijan
injured his right leg and shoulder.78

In August, 1978, Krijan had previously been injured while work-
ing for Mainelli Construction. 79 In that accident, Krijan had fallen
from a scaffold and injured his left hand.8 0 As a result of his work-
ers' compensation claim for the first injury, Krijan was found to have
seventeen and one-half percent permanent partial disability of his
left hand.81

In hearing Krijan's second claim, the workers' compensation
court found that Krijan had sustained an eleven percent permanent
partial disability to his right arm and a thirteen percent permanent
partial disability to his right leg as a result of the second accident.8 2

However, on appeal, the Nebraska Supreme Court found Krijan to be
permanently and totally disabled and awarded him permanent total
disability benefits.83

On appeal, the issue was whether Krijan was in fact perma-
nently and totally disabled as a result of the injuries he sustained in
the second accident.84 The supreme court, in awarding Krijan per-
manent total disability, applied section 48-121(3).85 The pertinent
portion of section 48-121(3) provides that in cases, other than those in
which there is a permanent total loss or permanent total loss of the
use of multiple members in one accident, the application of total and
permanent disability shall be determined in accordance with the facts
when there has been a loss or loss of use of multiple members.8 6

The court found that Krijan did not have a total loss of use of his
arm or leg as a result of the second accident.8 7 However, because
Krijan had a permanent partial loss of use of both his right arm and
right leg as a result of the second accident and could no longer be a
productive carpenter or a good candidate for vocational rehabilitation

75. Krijan v. Mainelli Constr. Co., 216 Neb. 186, 189, 342 N.W.2d 662, 664 (1984).
76. Id.
77. Id. at 187, 342 N.W.2d at 663.
78. Id.
79. Id. at 188, 342 N.W.2d at 664.
80. Id.
81. Id.
82. Id. at 188, 342 N.W.2d at 663-64.
83. Id. at 190-91, 342 N.W.2d at 665.
84. Id. at 188, 342 N.W.2d at 664.
85. Id. at 188-89, 342 N.W.2d at 664.
86. Id. (citing NEB. REV. STAT. § 48-121(3) (Reissue 1978)).
87. Id. at 189, 342 N.W.2d at 664.
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training, the court held that Krijan was in fact permanently and to-
tally disabled as a result of the injuries sustained in the second
accident.

8 8

In its opinion, the Nebraska Supreme Court noted that the previ-
ous injury to the left hand, which was a result of a separate accident,
complicated matters.8 9 However, the court did not disturb the com-
pensation awarded for the first injury, but reached its decision based
solely on the injuries sustained in the second accident. 9°

The Nebraska Supreme Court's holding in Krijan evidences the
fact that the compensation awarded for a two-member disability will
be determined by the court, under section 48-121(3), according to the
facts if the injured employee is rendered permanently and totally
disabled as the result of multiple-member injuries in which there is
not a total loss or total loss of use of the injured members. 91 When
this is the case it is apparent that, under section 48-121(3) and follow-
ing the holding in Krijan, an employee will not automatically receive
the permanent total disability benefits given prior to LB 807, but
must rely on the discretion of the court to provide adequate
compensation.

92

UNUSUAL OR EXTRAORDINARY CONDITION

Section 48-109 of the Act binds both the employer and the em-
ployee to the schedule of compensation provided in the Act. 93 In Ev-
ans v. American Community Stores,9 4 the Nebraska Supreme Court
stated that the only time an employee is not confined to the benefits
provided in the Act for a scheduled member injury under section 48-
121(3), is when an unusual or extraordinary condition to additional
parts or members of the body has developed as a result of the injury
to the scheduled member. 95

88. Id. at 189-90, 342 N.W.2d at 664-65.
89. Id. at 188, 342 N.W.2d at 664.
90. Id. at 190-91, 342 N.W.2d at 665. The Nebraska Supreme Court stated that

Krijan was permanently and totally disabled as a result of the second accident. Id.
91. Id. at 189-90, 342 N.W.2d at 664-65.
92. See supra notes 48-70, 75-91 and accompanying text.
93. NEB. REV. STAT. § 48-109 (Cum. Supp. 1986).
94. 222 Neb. 538, 385 N.W.2d 91 (1986).
95. Id. at 540, 385 N.W.2d at 93 (citing Scamperino v. Federal Envelope Co., 205

Neb. 508, 288 N.W.2d 477 (1980); Broderson v. Federal Chemical Co., 199 Neb. 278, 258
N.W.2d 137 (1977)). The court found that the employee's disability, resulting from an
injury to his left knee, was a normal injury and did not constitute an unusual or ex-
traordinary condition. This determination was made even though the employee could
no longer perform all the functions that he was previously capable of performing as a
truck driver. As a normal disability for a schedule member, the employee was re-
striated to the benefits as provided in § 48-121(3). Id.
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In Scamperino v. Federal Envelope Company,96 the employee,
John Scamperino suffered a fracture of his right femur.97 As the fe-
mur healed, a deformity developed which affected Scamperino's hip
and caused numerous other health problems.98

In reviewing the case, the Nebraska Supreme Court upheld the
decision of the workers' compensation court that, since the femur
was a schedule member and Scamperino's additional ailments
stemmed from complications of the injury to that member, Scamper-
ino's additional injuries were the result of an unusual or extraordi-
nary condition and would be covered under the Act.99 In holding as
such, the Nebraska Supreme Court reiterated the point that, absent
an extraordinary condition, compensation for a schedule member is
limited to those benefits provided in section 48-121(3). 10°

SECOND INJURY FUND

If an employee's injury does not qualify for permanent total disa-
bility under section 48-121(3), or under the unusual or extraordinary
condition exception, an employee may attempt to gain total disability
compensation for a multiple-member disability from the Second In-
jury Fund.101 Under section 48-128 of the Act, if an employee has
suffered a preexisting permanent partial disability during previous
employment, and later suffers a second injury which entitles the em-
ployee to total and permanent disability compensation as a result of
the combined injuries, that employee will receive permanent total
disability compensation from the Second Injury Fund.10 2 In order to
recover from the Second Injury Fund, the combination of disabilities
from the first and second injuries must have the effect of creating a
greater degree of disability than would have resulted from the second
injury alone. 103

The Second Injury Fund is derived from insurance companies
and self-insurers which are required by statute to make payments
into the fund.10 4 These payments to the Second Injury Fund are held

96. 205 Neb. 508, 288 N.W.2d 477 (1980).
97. Id. at 510, 288 N.W.2d at 479.
98. Id. The deformity caused a list of added impairments including residual

edema, discomfort to the hip, poor circulation and swelling in the lower leg, phlebitis,
knock knees, and bone displacement. Id. at 511, 288 N.W.2d at 479.

99. Id. at 510, 515, 288 N.W.2d at 479, 481.
100. Id. at 513, 288 N.W.2d at 480 (citing Jeffers v. Pappas Trucking, 198 Neb. 379,

253 N.W.2d 30 (1977); Broderson v. Federal Chemical Co., 199 Neb. 278, 258 N.W.2d 137
(1977)).

101. NEB. REV. STAT. § 48-128 (Cum. Supp. 1986).
102. Id.
103. Id.
104. Id. Section 48-128 states that the Second Injury Fund shall be derived from

every insurance company doing business in the State of Nebraska by "an amount equal
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in trust by the Nebraska State Treasurer. 10 5

The Second Injury Fund was created to encourage employers to
hire handicapped or disabled individuals. 1° 6 The Second Injury Fund
protects employers from liability if they hire a disabled individual
and that individual suffers an injury which results in a greater de-
gree of combined disability.10 7 In order to invoke the Second Injury
Fund the employee's preexisting injury must be a preexisting perma-
nent partial disability under the Act and the employer must estab-
lish, by written records, that he had prior knowledge of the
preexisting permanent partial disability at the time of hiring or re-
tained the employee after becoming aware of the preexisting disabil-
ity. 0 8 If the above qualifications are met, the employer is only liable
for that disability which would have occurred if the employee had
not been suffering from the preexisting disability. 10 9 The remainder
of the employee's compensation is paid out of the Second Injury
Fund.1 10

to one percent of the gross amount of direct writing premiums received by it during
the preceding calendar year for workers' compensation insurance business done in this
state." Id. Also, every employer who qualifies as a self-insurer shall contribute "an
annual amount equal to one percent of the prevailing premium rate which would be
paid for a policy of workers' compensation insurance to insure such risk as provided in
this section but in no event less than twenty-five dollars." Id. Once the fund equals or
exceeds four hundred thousand dollars, contributions shall cease. Whenever the
amount of the fund falls below two hundred thousand dollars, insurance companies
and self-insurers are required to resume contributions. Id.

105. Id.
106. Parker v. St. Elizabeth Community Health Center, 226 Neb. 526, 531, 412

N.W.2d 469, 473-74 (1987). This case involved an employee who had polio as a child
and suffered a subsequent compensable injury. Id. at 527-28, 412 N.W.2d at 471-72.
The court held that the employee was entitled to compensation from the Second In-
jury Fund. Id. at 538, 412 N.W.2d at 477.

107. NEB. REV. STAT. § 48-128. If an employer does hire an individual with a pre-
existing disability, the employer shall only be liable for the injury that would have re-
sulted if there were no preexisting disability. Id.

108. Id. Section 48-128, defines a preexisting permanent partial disability as
follows:

Any preexisting permanent condition, whether congenital or the result of in-
jury or disease, of such seriousness as to constitute a hindrance or obstacle to
obtaining employment or to obtaining reemployment if the employee should
become unemployed. No condition shall be considered a preexisting perma-
nent partial disability under this section unless it would support a rating of
twenty-five per cent loss of earning power or more or support a rating which
would result in compensation payable for a period of ninety weeks or more
for disability for permanent injury as computed under subdivision (3) of sec-
tion 48-121.

Id.
109. Id.

110. Id.

[Vol. 22



WORKERS COMPENSATION

ANALYSIS

In Rodriquez v. Prime Meat Processors, the Nebraska Supreme
Court rejected Rodriquez' argument that she should receive perma-
nent total disability benefits under the "according to the facts" lan-
guage of section 48-121(3). 11 1 Accordingly, the court affirmed the
award granted by the workers' compensation court giving Rodriquez
only permanent partial disability benefits for two scheduled
members.

112

The Nebraska Supreme Court and the Nebraska Workers' Com-
pensation Court erred in denying Rodriquez her request and holding
that section 48-121(3) required injuries to multiple members be sus-
tained in one accident in order to receive permanent total disability
benefits.113 It should be apparent that the legislative intent of LB
807 was to provide automatic permanent total disability benefits in
those situations where they are obviously deserved-when there is
total loss or total loss of use of multiple-members in one accident." 4

In other multiple-member injury situations, LB 807 allows the courts
broad latitude in determining whether permanent total disability
benefits should be awarded. 115 The "in accordance with the facts"
language of section 48-121(3) allows the courts to award permanent
total disability compensation to individuals who sustain multiple-
member injuries which do not result in a total loss of use, regardless
of the number of accidents, if the individual is, in fact, totally
disabled."

6

The purpose of LB 807 was to eliminate the injustice which re-
sulted under the old statute when an individual with two permanent
partial disabilities received permanent total disability benefits, when
in fact, that individual was not totally disabled." 7 Legislative Bill
807 was not intended to limit compensation to permanent partial dis-
ability benefits when the individual was in fact totally disabled. Sec-
tion 48-121(3), as amended, is intended only to limit multiple-member
injuries to permanent partial compensation when the combination of
injuries does not result in total disability.

The Second Injury Fund and the unusual or extraordinary condi-
tion exception do not cover the situation in Rodriquez.118 Section 48-
121(3) provides workers' compensation benefits for those multiple in-

111. See supra notes 36-40 and accompanying text.
112. Rodriquez v. Prime Meat Processors, 228 Neb. 55, 68, 421 N.W.2d 32, 40 (1988).
113. See supra notes 44-47 and accompanying text.
114. See supra notes 53-74 and accompanying text.
115. See supra notes 53-74 and accompanying text.
116. See supra notes 65-74 and accompanying text.
117. See supra notes 53-54, 57-64 and accompanying text.
118. See supra notes 93-110 and accompanying text.
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jury accidents not covered by the Second Injury Fund or the unusual
or extraordinary condition exception. Since Rodriquez was found to
be permanently and totally disabled, the courts should have used the
"in accordance with the facts" language to award Rodriquez total and
permanent disability compensation." 9 The situation in Rodriquez is
exactly the type of situation that the "in accordance with the facts"
language was enacted to cover.' 20 As such, the courts should have
applied the "in accordance with the facts" language in Rodriquez and
should have awarded her permanent total disability benefits.' 2 '

Because Rodriquez is permanently and totally disabled, she
should be entitled to permanent and total disability compensation. 122

The fact that her injuries occurred as a result of two accidents rather
than one should not disqualify her from this relief. 123 Neither should
the fact that her injuries did not result in a total loss of use of her
arms.124 Rodriquez is entitled to the same compensation as any other
permanently and totally disabled person. The fact that she was not
injured in one accident should not be determinative of the type of
disability compensation she receives. 125

This interpretation of section 48-121(3) was demonstrated by the
Nebraska Supreme Court in Krijan v. Mainelli Construction when
the court awarded benefits for permanent total disability to Krijan
when his injuries were partial in nature. 126 Furthermore, the pres-
ence of the unusual or extraordinary condition exception and the
Second Injury Fund demonstrates that the Nebraska Unicameral has
provided, in other situations, that an employee who is, in fact, perma-
nently and totally disabled may receive permanent total disability
compensation rather than the usual scheduled member awards. 127 A
careful analysis of the legislative history, the Krijan case, and the re-
quirements for the unusual or extraordinary condition exception and
the Second Injury Fund demonstrate the fact that the Nebraska
Supreme Court and the workers' compensation court are incorrect in
their interpretation of section 48-121(3) as it applied to the facts in
Rodriquez.

After reviewing the legislative history of LB 807, the Nebraska

119. Rodriquez, 228 Neb. at 69, 421 N.W.2d at 41 (Grant, J., dissenting).
120. See aupra notes 68-70 and accompanying text.
121. Rodriquez, 228 Neb. at 69, 421 N.W.2d at 41 (Grant, J., dissenting). See supra

notes 44-47 and accompanying text.
122. Id.
123. Id.
124. Id. at 58, 421 N.W.2d at 35.
125. Rodriquez, 228 Neb. at 68-69, 421 N.W.2d at 41 (Grant, J., dissenting) (quoting

NEB. REV. STAT. § 48-121(3) (Cum. Supp. 1986)).
126. See supra notes 82-91 and accompanying text.
127. See supra notes 93-110 and accompanying text.
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Supreme Court incorrectly interpreted the history in holding that
compensation for a permanent total disability should be granted
under section 48-121(3) only if the employee suffered a total loss or
total loss of use of more than one member in one accident.' 28 A
more careful reading of the statute, in conjunction with the legisla-
tive history, would show that in those cases when there is not a total
loss of use of multiple members in one accident, total and permanent
disability should be determined in accordance with the facts.' 9

There is a presumption under the statute that the total loss or
total loss of use of multiple members in one accident results in per-
manent and total disability.'3 0 Employees with multiple-member in-
juries in separate accidents are not allowed the benefit of the
presumption but permanent and total disability must be proved in ac-
cordance with the facts if the injured employee is to be compensated
for a permanent total disability.'3 1

On appeal, Rodriquez argued that the workers' compensation
court was in error when it relied on Krijan 132 in interpreting that
under section 48-121(3), multiple members must be injured in the
same accident.133 The Nebraska Supreme Court agreed with Rodri-
quez and stated that the "one accident" issue was not present in
Krijan.134 However, even though the Nebraska Supreme Court did
not find the holding in Krijan pertinent to the "one accident" issue,
the facts and holding in Krijan support Rodriquez' argument that if
two permanent partial disabilities do in fact result in permanent total
disability, then permanent and total disability compensation should
be awarded.135

In Krijan, the Nebraska Supreme Court found that the injured
employee was in fact permanently and totally disabled as a result of
the two permanent partial injuries sustained in the accident. 136 As
these two injuries did not result in a total loss or total loss of use of
multiple members, the availability of permanent total disability to
Krijan was determined in accordance with the facts.137

Thus, the court should have followed its holding in KriJan and
the proposition set forth by Judge Grant in his Rodriquez dissent that

128. See supra notes 48-74 and accompanying text.
129. See supra notes 48-74 and accompanying text.
130. NEB. REV. STAT. 48-121(3) (Cum. Supp. 1986). See supra note 66 and accompa-

nying text.
131. NEB. REV. STAT. § 48-121(3). See supra note 67 and acompanying text.
132. 216 Neb. 186, 342 N.W.2d 662 (1984).
133. Rodriquez, 228 Neb. at 64, 421 N.W.2d at 38.
134. Id.
135. See supra note 91 and accompanying text.
136. See aupra notes 82-83 and accompanying text.
137. See supra notes 86-88 and accompanying text.
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multiple-member injuries sustained in separate accidents should be
evaluated and compensated in accordance with the facts.'3 8 As such,
Rodriquez should have been entitled to compensation for permanent
total disability.'

3 9

In his dissenting opinion, Judge Grant stated that section 48-
121(3) should be liberally construed in an attempt to accomplish the
purpose for which it was intended.140 More specifically, the intent of
section 48-121(3) is to adequately compensate employees with multi-
ple-member injuries as required by the facts of the specific case. 141

The awarding of increased benefits for an unusual or extraordi-
nary condition and the Second Injury Fund are means by which the
legislature provides adequate compensation for classes of employees
with certain types of injuries that would not normally be compen-
sated under the schedule member benefits of section 4 8-121( 3 ).14

Section 48-121(3) would provide adequate benefits for those employ-
ees who suffer multiple-member disabilities if interpreted cor-
rectly.' 43 Under this section automatic permanent total disability is
awarded to an employee who suffers a total loss or total loss of use of
two or more members in one accident, and in the case of any other
loss of use of multiple members, disabilities and compensation should
be determined by the courts in accordance with the facts.144 As the
Rodriquez case is the exact situation contemplated by the Unicameral
when it established the "in accordance with the facts" language, this
language should have been applied by the Nebraska Supreme Court
in Rodriquez and Rodriquez should have been awarded total and per-
manent disability benefits.145

CONCLUSION

In Rodriquez v. Prime Meat Processors, the Nebraska Supreme
Court was incorrect in denying Rodriquez permanent total disability
compensation for her injuries. The Nebraska Supreme Court and the
Nebraska Workers' Compensation Court misinterpreted section 48-
121(3) when they required that the total loss or total loss of use of
multiple members must be sustained in one accident if an employee
is to be awarded permanent total disability benefits. Rodriquez
should have received compensation for permanent total disability

138. See supra notes 44-47, 86-88 and accompanying text.
139. See supra notes 44-47 and accompanying text.
140. Rodriquez, 228 Neb. at 69, 421 N.W.2d at 41.
141. See supra notes 65-67 and accompanying text.
142. See supra notes 93-107 and accompanying text.
143. NEB. REV. STAT. § 48-121(3).
144. See supra notes 71-74 and accompanying text.
145. See supra notes 48-74 and accompanying text.
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when, in accordance with the facts, she was permanently and totally
disabled as a result of two separate accidents. This is the result the
Nebraska Unicameral intended when it amended the statute and ad-
ded the "in accordance with the facts" language.

Furthermore, the c6urts' interpretation of the legislative history
was incorrect. The courts concluded that the intent of section 48-
121(3) was to compensate the employee for permanent total disability
when in fact the employee suffered a permanent total disability as a
result of multiple-member injuries from one accident. However, the
overall intent of section 48-121(3) of the Act is to adequately compen-
sate employees who suffer multiple-member injuries regardless of
the number of accidents. The "in accordance with the facts" lan-
guage was added to section 48-121(3) to provide adequate compensa-
tion in factual situations such as that in the Rodriquez case.

In the future, both the Nebraska Supreme Court and the Ne-
braska Workers' Compensation Court should interpret the "in ac-
cordance with the facts" language of section 48-121(3) as being
applicable to the type of situation present in Rodriquez. Therefore,
injured employees like Tina Rodriquez will not be denied equitable
compensation only because their injuries were not the result of one
accident.

Michael J. Plambeck-'90
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