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I. INTRODUCTION 

taxes have been defined as taxes imposed on compa­
nies for allowing them to conduct their business in a particular state. 1 

Additionally, taxes might be used to reimburse a munici-
for a business's use of eity services and facilities. 2 But most 

generally, an occupation tax is considered a tax on the opportunity of 

1. 69 TEx. JuR. 3D Taxation § 53 (2008). 
2. 58 Arvr. JuR. 2D Occupations, Trades, and Professions § 9 (2012). 
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doing business.3 In Anthony, Inc. v. of Omaha,4 the Nebraska 
Supreme Court illustrated a continuation of Nebraska's long history of 
approving occupation taxes.5 Yet only in this recent opinion did the 
Nebraska court define what an occupation tax and it did so by bor­
rowing definitions from other jurisdictions.6 

In Anthony, Inc., the Nebraska Supreme Court upheld an occupa­
tion tax instituted by the City of Omaha upon restaurants and drink­
ing establishments within limits. 7 Individual restaurants and 
members of the Omaha Restaurant Association (the "Restaurants") 
challenged the validity of the tax, arguing that because it was calcu­
lated as a percentage of gross receipts it was actually an unenforce­
able sales tax. 8 The court disagreed and determined that because the 
business, not the customer, remained liable for payment ofthe tax, the 
tax was not a sales tax but a proper occupation tax. 9 

This Note will first expose the Nebraska Supreme Court's error in 
Anthony, lnc. caused by its dependence on Nebraska precedent that 
had little bearing on the case at hand, primarily because the prece­
dent was factually distinguishable from Anthony, lnc. 10 The court 
also failed to thoroughly apply the analysis of the cases on which it 
relied. 11 Second, this Note will show that the court made a similar 
mistake introducing external precedent that had little significance 
beyond its shared use of the term "occupation taxes."12 Finally, this 
Note focuses on the Nebraska Supreme Court's heavy reliance on Ford 
lvfotor Co. v. City of Seattle, 13 a case concerning Washington's view of 
occupation taxes, while failing to place the case in the larger context of 
Washington case law. 14 Specifically, this Note explains that this fail­
ure leaves unanswered the critical question of how a tax that in-

3. ld. § 8. 
4. 813 N.W.2d 467 (Neb. 2012). 
5. Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 477 (Neb. 2012). 
6. See Anthony, Inc., 813 N.W.2d at 476 (citing to no Nebraska precedent and 

instead to Ford Motor Co. v. City of Seattle, 156 P.3d 185 (Wash. 2007), to define an 
occupation tax as one on the privilege of conducting business in a certain jurisdiction 
and to Wellington v. City of Chicago, 494 N.E.2d 603 (Ill. App. Ct. 1986), to offer an 
alternative definition as a tax on the act of undertaking a given occupation or trade). 

7. Id. at 472. 
8. Id. In Nebraska, cities may impose no more than 1.5% sales tax in addition to 

the 5.5% state sales tax, and Omaha already imposes the maximum 1.5%. ld. at 475. 
The Restaurants argued that the restaurant ta-x was a sales tax in excess of the 1.5% 
statutory limit and thus unconstitutional. Id. at 474-75. 

9. Id. at 479. 
10. See infra notes 161-82 and accompanying text. 
11. See infra notes 173-82 and accompanying text. 
12. See infra notes 185-223 and accompanying text. 
13. 156 P.3d 185 (Wash. 2007). 
14. See infra notes 227-41 and accompanying text. 
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creases the amount of sales tax paid by a customer can accurately be 
said to be an occupation tax and not a sales tax. 15 

II. FACTS AND HOLDING 

In Anthony, Inc. v. City of0maha,16 the Nebraska Supreme Court 
addressed the validity of an occupation tax instituted by the City of 
Omaha ("City") in October of 2010, on Omaha restaurants and drink­
ing establishments.17 The Omaha City Council passed the tax to re­
spond to budget shortfalls.18 The City determined that individuals 
engaging in the restaurant business benefit from activity that places a 
unique burden on the City's resources. 19 The ordinance makes no 
mention of what that unique burden is,20 but Omaha restaurants and 
drinking places were deemed to uniquely benefit from tourists and 
others engaged in discretionary recreational activity and were found 
to be dependent upon their location within the City, which creates ac­
cess to City services. 21 Occupation taxes are often used to offset the 
demand placed on municipal resources by a business's location within 
the city.22 

For this reason, the City found it would be appropriate to levy a 
tax on restaurants to raise revenue to support City resources.23 Res­
taurants and drinking establishments are charged 2.5% of gross re­
ceipts derived monthly from selling food and beverages subject to the 
restaurant tax.24 The ordinance defines a restaurant as a place held 
out to general public as a place preparing and selling food for immedi­
ate consumption. 25 A drinking establishment is a business offering 
on-premises consumption of beverages, whether alcoholic or 
nonalcoholic. 26 

15. See infra notes 233-41 and accompanying text. 
16. 813 N.W.2d 467 (Neb. 2012) 
17. Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 472 (Neb. 2012). 
18. Anthony, Inc., 813 N.W.2d at 472. 
19. See id. at 4 72-73 (citing the City ordinance, which outlines the rationale for the 

tax). 
20. See id. (describing the City ordinance and the stated intent and purposes of the 

tax). 
21. Letter from Pam Spaccarotella, Fin. Dir., City of Omaha, to President and 

Members of the City Council (Aug. 24, 2010), available at http://www.ci.omaha.ne.us/ 
finance/images/stories/pdfs/Revenue%20pdf!Ordinance%20on%20Restaurant%20Tax. 
pdf. 

22. Town of Eagle v. Scheibe, 10 P.3d 648, 653-54 (Colo. 2000). 
23. Anthony, Inc., 813 N.W.2d at 473. 
24. Id. at 472. 
25. See id. (clarifYing that these establishments are subject to the tax whether the 

food is actually consumed on the premises or not). 
26. Id. 
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The ordinance authorizes restaurant or drinking place to itemize 
the restaurant tax on the purchaser's bill or receipt, but the persons 
engaged in running the business remain responsible for payment of 
the tax.27 The ordinance further specifies the restaurant tax is in ad­
dition to any other applicable fees, taxes, excises, and licenses.28 The 
finance department for the City delivered letters to restaurants and 
drinking places subject to the restaurant tax. 29 These letters included 
instructions for the calculation of the restaurant tax in conjunction 
with calculating state and city sales taxes.30 The instructions clari­
fied that on a meal costing $100, the 2.5% restaurant tax would bring 
the total meal cost to $102.50.31 The restaurant retains a 2% collec­
tion which in the example given in the letter would be leav­
ing $2.45 to be remitted to the City.32 The 7% state sales tax is to be 
applied to the post-restaurant tax total, generating $7.18 sales tax on 
a meal originally costing $100.33 

In Anthony, Inc., the Nebraska Supreme Court heard an 
brought by the Restaurants (including Anthony, Inc., Anthony J. 
Fucinaro, La Casa Pizzaria Inc., and members of the Omaha Res·· 
taurant Association) in a suit against the City.34 In the original ac­
tion, the Restaurants sought declaratory judgment and an injunction 
against the City, claiming that the restaurant tax actually imposed an 
illegal sales tax.35 The Restaurants alternatively argued that the tax 
constituted an illegal occupation tax and illegal special legislation.36 

The Restaurants motioned for sununary judgment declaring the res­
tam·ant tax illegal, unconstitutional, and unenforceable, and 
motioned the district court to enjoin the City's imposition and collec­
tion of the restaurant tax. 37 The Restaurants did not challenge the 
City's recommendation for calculating the total sales tax after the res­
taurant tax was added to customers' bills. 38 The district court denied 

27. See id. at ·172-73 (explaining how restaurants can properly itemize the tax on a 
customer's bill and then calculate the customer's sales tax on top of the combined meal 
total and restaurant tax, but specifying that businesses are ultimately liable for pay­
ment of the restaurant tax). 

28. I d. at 4 72. 
29. Jd. at 473. 
30. See id. (reprinting an example bill showing how the occupation tax operated 

when itemized). 
31. Id. 
32. Id. 
33. Id. 
34. Id. at 472. 
35. Id. at 473-74. 
36. Id. at 472. These theories are outside the scope of this Note and the court's 

analysis will not be covered. 
37. Id. at 474. 
38. Icl. 
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the Restaurants' motions and instead granted summary judgment for 
the City.39 

The Restaurants appealed directly to the Nebraska 
Court to reverse the district court's findings that the restaurant tax 
was not an illegal sales tax, was not an illegal occupation tax, and was 
not unconstitutional speciallegislation.40 The court reviewed the case 
on appeal and affirmed the district court's findings.41 

In affirming the district court's decision, the Nebraska Supreme 
Court focused primarily on the Restaurants' argument that the res­
tam·ant tax was not actually an occupation tax but rather a sales tax 
in excess of state statutory limits for sales and use taxes.42 In Ne­
braska, municipalities are limited to imposing no more than 1.5% 
sales tax, in addition to the state sales tax of 5.5%.43 Omaha already 
imposes the maximum 1.5% sales tax.44 The court acknowledged that 
if the restaurant tax actually were a sales tax, it would violate statu­
tory sales tax limits.45 

Nebraska defines its sales tax as a tax imposed on the gross re­
ceipts derived from sales of personal property sold in retail in the 
state.46 The court cited Nebraska's statutory section 77-2703(1),47 

which specifies that sales tax is collected from the consumer by the 
retailer, is part of the total purchase price, and is considered a debt 
that the consumer owes the retailer until the tax is paid.48 The stat­
ute further explains that the tax is to be displayed separately from the 
price of rentals, sales, or leases.49 

The court recognized that the restaurant tax shared similarities 
with a sales tax.50 However, the court rejected the Restaurants' sug­
gestion that these similarities indicated the existence of a sales tax 
rather than an occupation tax.51 Instead, the court recounted general 
similarities between occupation taxes and sales taxes, including the 
fact that both are excise taxes used to raise revenue and levied on the 
performance of an act. 52 The distinction between occupation and sales 

39. ld. 
40. Id. 
41. ld. at 487. 
42. See id. at 474-75 (calling this the Restaurants' principal argument). 
43. ld. at 475. 
44. Id. 
45. Id. 
46. Id. 
47. NEB. REV. STAT. 77-2703(1) (2009). 
48. Anthony, Inc., 813 N.W.2d at 475. 
49. Id. 
50. Id. 
51. Id. 
52. Id. at 475-76. 
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taxes is the kind of act being taxed. 53 While sales taxes are placed 
upon the sale or consumption of tangible personal property found in 
the chain of commerce, occupation taxes are levied against the privi­
lege of carrying out business in a certain jurisdiction or carrying out a 
specific trade or profession. 54 

Another difference between occupation and sales taxes is the legal 
incidence of the tax, or whom the law requires to bear the burden of 
paying the tax. 55 The court explained that purchasers bear the bur­
den of paying sales taxes, but retailers are held responsible for occupa­
tion taxes. 56 The court further explained that calculation on gross 
receipts does not indicate whether a tax is an occupation tax or a sales 
tax. 57 The Nebraska Supreme Court has historically accepted occupa­
tion taxes when they are calculated on gross receipts. 5 8 The court rea­
soned that the option to itemize the restaurant tax on the customer's 
bill reinforces that it is an occupation tax, because the option remains 
with the restaurant or drinking place that they may either absorb the 
cost of the tax or pass the tax to customers through increasing 
prices.59 This is distinct from Nebraska sales taxes, which retailers 
are prohibited from absorbing.60 Retailers are considered tax collec­
tors for purposes of sales taxes.61 However, the retailers are consid­
ered debtors for the restaurant tax.62 

In its analysis of the differences between sales and occupation 
taxes, the court relied on Nebraska case law, as well as cases from 
other jurisdictions. 5 3 For instance, the court cited to Ford Motor Co. v. 
City of Seattle,64 a Washington case, for the proposition that occupa­
tion taxes and sales taxes are both forms of excise taxes.65 Ford lYiotor 
Co. was used again when supporting the court's analysis regarding 
the different kinds of acts taxed by sales and occupation taxes, and it 
was the court's sole support for the idea that an occupation tax is lev­
ied upon the privilege of conducting business in a certain jurisdic-

53. ld. at 476. 
54. ld. 
55. Id. 
56. Id. The legal incidence of a sales tax or an occupation tax falls on the pur-

chaser or the retailer, respectively. Id. 
57. Id. at 476-77. 
58. Id. at 477. 
59. Id. at 478. 
60. See id. (detailing the requirements of the Nebraska sales tax and its prohibi­

tion against retailers absorbing the tax). 
61. ld. 
62. See id. at 479 (clarifYing that if a customer refused to pay the restaurant tax 

itemized on its bill, the business would remain liable for payment of the tax). 
63. See id. at 475-77 (distinguishing between sales taxes and occupation taxes). 
64. 156 P.3d 185 (Wash. 2007). 
65. Anthony, Inc., 813 N.W.2d at 475 & n.l5. 
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tion.66 The court also relied on Ford Motor Co. in analyzing the legal 
incidence of occupation taxes and, perhaps most importantly, in sup­
porting the idea that occupation taxes can properly be assessed on 
gross receipts. 67 The court did not rely on any other cases from Wash­
ington in this analysis.68 

The court made brief mention of the Restaurants' arguments con­
cerning the calculation of taxes as outlined in the letter sent the 
City.69 The court did not include analysis of this point but instead 
dismissed the discussion by indicating that it failed to see how the 
suggested method of calculating the sales tax was relevant to whether 
the restaurant tax should be considered a sales tax or an occupation 
tax.70 The court determined that because the calculation instructions 
were not part of the actual ordinance, they could not render the tax 
invalid. 71 Regardless, the Restaurants failed to challenge the method 
of calculation of sales taxes in their petition to the district court.72 

These facts taken together led to the court's decision not to address 
the issue in its opinion.73 

Instead, the crux of the court's analysis in upholding the tax as 
valid was its discussion of the tax's legal incidence.74 The court ex­
plained that if a customer refused to pay the tax when itemized on the 
customer's bill, the City would take action against the restaurant, not 
the customer.75 For this reason, the court concluded that the restau­
rant tax was a valid occupation tax and not an impermissible sales 
tax.76 

66. See id. at 476 & nn.l9-20, 24-25 (making the case for what constitutes an occu­
pation tax, as opposed to a sales tax, and citing to support in footnotes). 

67. ld. at 476-77. 
68. See id. at 475-80 (citing to Ford Motor Co. multiple times in discussing differ­

ences between occupation and sales taxes but never citing to more recent Washington 
case law, such as the certified question on this subject answered in Peck v. AT&T Mobil­
ity, 275 P.3d 304 (Wash. 2012)). 

69. Id. at 479. 
70. See id. at 479--80 (stating the method of calculation of the tax on customers' 

bills did not affect the validity of the restaurant tax and declining to address the issue in 
its opinion). 

71. Id. at 479. 
72. See id. (noting that the Restaurants' brief reference to the City's letter does not 

constitute a challenge to its contents). 
73. ld. at 480. 
74. See id. at 479 ("Because the legal incidence of the tax falls on the business and 

not th<; consumer, the Restaurant Tax is an occupation tax, not a sales tax."). 
75. Id. 
76. See id. at 478-79 (finding that the restaurant tax was not a sales tax, negating 

the Restaurants' claim that the tax exceeded statutory sales tax limits). 
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III. BACKGROUND 

A. AN UNSPOILED HISTORY: THE NEBRASKA SuPRElv1E CouRT's RoLE 
IN PRESERVING OCCUPATION TA_,XES IN THE PAST 

Dating back to its decision in Nebraska Telephone Co. u. City of 
Lincoln 77 in 1908, the Nebraska Supreme Court has of occu­
pation taxes calculated on gross receipts.78 In Nebraska Telephone 
Co., the court addressed a 1907 ordinance that required all telephone 
companies conducting business in Lincoln to pay an occupation tax 
equaling two percent of their gross receipts derived from business 
within the city.79 The Nebraska Telephone Company challenged the 
ordinance, alleging the ordinance resulted in double taxation because 
it taxed the same item for the same reason twice, but did so under 
different names.so 

The court denied the telephone company's claim by explaining 
that a business tax calculated on gross earnings is a tax on business 
that is actually performed. 81 The court further explained that a tax 
on the value of a right to do business is a property tax, regardless of 
whether any business had actually occurred.s2 These separate defini­
tions for business taxes and property taxes led to the court's conclu­
sion that a property tax, on the value of a business, and an occupation 
tax, on gross earnings, are taxes with different subjects and do not 
constitute double taxation. 83 

'I'he Nebraska Supreme Court another occupation tax in 
Waste Connections of Nebraska, Inc. u. City of Lincoln84 by highlight­
ing the characteristics of the broader class of excise taxes.85 In 1992, 
Nebraska's legislature passed the Integrated Solid Waste Manage-

77. 117 N.W. 284 (Neb. 1908). 
78. See Neb. Tel. Co. v. City of Lincoln, 117 N.W. 284, 287 (Neb. 1908) (declaring 

that an ordinance requiring payment of a percentage of gross receipts "is clearly a busi-
ness or tax"). 

79. TeL Co., 117 N.W. at 285. 
80. Id. The Nebraska Constitution requires that "[t]~xes shall be levied by valua­

tion unifonnly and proportionately upon all real property and franchises as defined by 
the Legislature except as otherwise provided in or permitted by this Constitution." 
NEB. CoNST. art. VIII, § 1 (emphasis added). In subsequent Nebraska case law since 
ZVebraska Telephone Co., the Nebraska Supreme Court has explained that Nebraska 
has a settled policy to avoid double taxation, but the policy is not law and double taxa­
tion is not necessarily unconstitutional. See Peters Trust Co. v. Douglas Cnty., 203 
N.W. 1001, 1001 (Neb. 1925) ("It is the settled policy of our law to guard against double 
taxation, even such taxation be not unconstitutionaL"). 

81. Neb. Tel. 117 N.W. at 286. 
82. Id. 
83. Id. 
84. 697 N.W.2d 256 (Neb. 2005). 
85. See Vvaste Connections of 

(Neb. 2005) (finding that appellants 
tax was confiscatory). 

Inc. v. City of Lincoln, 697 N.W.2d 256, 266 
failed to prove that the challenged occupation 
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ment Act,86 which set goals for waste reduction and recycling, banned 
certain materials from landfills, and included a that local 
jurisdictions prepare solid waste management plans. 87 In accordance 
with the Act, the City of Lincoln, Nebraska, developed a variety of 
programs aimed at collecting and processing materials that were sub-

to the Act. 88 These programs were partially funded gate fees 
collected at the Bluff Road Landfill.89 Waste being hauled outside the 

decreased the revenue derived from the Bluff Road Landfill.90 In 
response, Lincoln enacted ordinances in 2003 that eliminated the an­
nual occupation tax that had previously been in place and replaced it 
with an occupation tax of seven dollars on each ton of refuse collected 
in city limits or deposited at public sanitary landfills, but the tax did 
not apply to waste to be deposited outside the state.91 

Waste Connections of Nebraska, Inc. and Butler County Landfill, 
Inc. brought an action against the city of Lincoln, claiming in part that 
the occupation tax was not statutorily authorized because it was not 
uniform.92 The district court denied the appellants' requests for in­
junctive relief.93 On appeal, the Nebraska Supreme Court affirmed 
and explained that Nebraska's constitutional uniformity and propor­
tionality requirements are not applicable to excise taxes.94 As such, 
the question before the court turned on whether the occupation tax 
was properly classified as an excise tax and thus exempt from state 
uniformity requirements.95 

The court defined excise taxes by turning to Black's Law Diction­
ary, whose definition included that of an occupation tax.96 The court 
provided no further analysis as to the different types of excise taxes.97 

Instead, the court seemed to imply that the tax at issue was Immc•sen 
upon the activity of hauling refuse, falling within its cited definition of 
an excise tax.98 Because the court determined the tax was a proper 

86. NEB. REv. STAT. §§ 13-2001 to -2043 (2004 & Supp. 2012). 
87. Waste Connections, 697 N.W.2d at 260. 
88. 8ee id. (discussing the City of Lincoln's implementation of a program used to 

collect and process banned materials, a county-wide recycling program, along with a pro­
gram for the collection of household hazardous waste). 

89. ld. 
90. ld. 
91. Id. at 261. 
92. Id. at 265. 
93. ld. at 260. 
94. ld. at 265. 
95. I d. 
96. 8ee id. (quoting BLACK'S LAW DICTIONARY 605 (8th ed. 2004)) (defining an ex­

cise tax as one '"imposed on the manufacture, sale, or use of goods ... or on an occupa­
tion or 

97. See (using the label of occupation tax but making no mention of the tax's 
characteristics that indicated it was properly defined as suchL 

98. ld. 
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excise tax, it was not subject to state uniformity and proportionality 
requirements.99 

In Kiplinger u. Nebraska Department of Natural Resources, 100 the 
Nebraska Supreme Court upheld an occupation tax by focusing on the 
activity subject to the tax. 101 The challenged tax was authorized by 
Nebraska's statutory section 2-3226.05102 upon the irrigation of agri­
cultural lands, not to exceed ten dollars an acre of irrigated land.103 

The boards of the Upper, Middle, and Lower Republican Natural Re­
sources Districts ("Republican NRD's") voted in 2007 to institute the 
occupation tax allowed under section 2-3226.05 against landowners, 
who were taxpayers and residents of natural resources districts 
within the Republican River basin.104 In August of 2008, representa­
tives ofthese landowners asked the boards ofthe Republican NRD's to 
discontinue collection of the occupation tax and refund taxes already 
collected.105 These requests were denied, and the landowners brought 
an action seeking to have the occupation tax declared 
unconstitutional.106 

The landowners based their claim on the argument that the occu­
pation tax was actually an improper property tax. 107 The district 
court upheld the tax as a proper excise tax. 108 On appeal, the N e­
braska Supreme Court explained that property taxes are generally 
levied based on the value of the property, but an excise tax is levied on 
the performance of an act. 109 Because the occupation tax on each acre 
of irrigated land was not dependent on the value of that land but on 
the activity of irrigation, the court found that the occupation tax was 
not actually a property tax in disguise. 110 

99. Id. 
100. 803 N.W.2d 28 (Neb. 2011). 
101. Kiplinger v. Neb. Dep't of Natural Res., 803 N . .W.2d 28, 34 (Neb. 2011). 
102. NEB. REv. STAT. § 2-3226.05 (Supp. 2012). 
103. Kiplinger, 803 N.W.2d at 36. 
104. Id. at 34, 36. 
105. Id. at 36. 
106. See id. (stating the landowners were unsuccessful in their requests). 
107. Id. Property taxes for state purposes are prohibited by the Nebraska Constitu­

tion. NEB. CoNST. art. VIII, § lA. The purpose of this constitutional provision was to 
force the State from taxing on the basis of property after the State chose to adopt taxa­
tion of sales and income. Garey v. Neb. Dep't of Natural Res., '759 N.W.2d 919, 925 
(Neb. 2009). The State violates this prohibition if it levies a tax and ifthat tax is meant 
to collect revenues that fund a state function, rather than a local government function. 
See Garey, 759 N.W.2d at 925-26 (explaining how to determine whether the constitu­
tional prohibition in article VIII section lA has been violated). 

108. Kiplinger, 803 N.W.2d at 3'7. 
109. Id. at 40. 
110. Id. at 41. 
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B. CoLORADo's RECIPE FOR A VALID OccuPATION TAX 

In Town of Eagle v. Scheibe, 111 the Colorado Supreme Court up­
held a Lodging Occupation Tax instituted by the Town of Eagle, Colo­
rado, in 1996.112 This tax amounted to two dollars per day for each 
occupied room and was imposed upon all individuals or businesses of­
fering short-term accommodations in the Town ofEagle.113 Owners of 
lodging houses brought suit against the town, claiming that the tax 
was actually an illegal income tax. 114 The trial court granted sum­
mary judgment in favor of the town, but Colorado's court of appeals 
reversed the trial court's decision because the amount of the tax fluc­
tuated each month and could not be classified as an occupation tax. 115 

The court of appeals, however, declined to find that the hotel tax was 
an income tax.116 

The Colorado Supreme Court reversed the court of appeals and 
held that the hotel tax was a valid occupation tax. 117 The court ex­
plained that variation in the amount of the tax during each taxing 
period, as a result of calculations based on factors aside from income, 
is not fatal to the validity of an occupation ta.x. 118 Occupation taxes 
can fill a variety of purposes, such as paying for the privilege of doing 
certain business in a certain location or compensating a town for the 
use of town services and facilities. 119 The two dollars per room was a 
constant rate for the hotel tax, regardless of the price of rented rooms, 
and it was a valid occupation tax. 12o 

C. MoRE CooKs IN THE KITCHEN: KANsAs's TAKE ON OccuPATION 

TAX ANALYSIS 

In Callaway v. Overland Parh,121 the Kansas Supreme Court ad­
dressed an occupation tax enacted in the City of Overland Park.122 

This tax was levied against rental properties such as apartments and 
duplexes. 123 The amount of the tax was $0.0035 per square foot of 
living space either leased or subject to being leased.124 Individuals 

111. 10 P.3d 648 (Colo. 2000). 
112. Town of Eagle v. Scheibe, 10 P.3d 648, 649 (Colo. 2000). 
113. Town of Eagle, 10 P.3d at 649. 
114. Id. 
115. Id. 
116. ld. 
117. Id. at 650. 
118. ld. 
119. ld. at 651. 
120. ld. at 652, 654. 
121. 508 P.2d 902 (Kan. 1973). 
122. Callaway v. Overland Park, 508 P.2d 902, 905 (Kan. 1973). 
123. Callaway, 508 P.2d at 905 (Kan. 1973). 
124. Id. 
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and businesses subject to the tax brought suit against the 
ing that the tax exceeded the state's tax limit.125 

[Vol. 46 

claim-

The Kansas Supreme Court explained that excise taxes include 
any tax not imposed on the basis of the taxed item's value 

and then outlined different kinds of excise taxes. 126 Excise taxes can 
be occupation franchise or privilege taxes, or license fees. 127 

The court determined the excise taxes subject to the state tax limit 
were those levied on the sale or transfer ofproperty.128 However, the 
court concluded the Overland Park tax was not a sales tax but was 
levied for engaging in a particular business, making it an occupation 
tax. 129 The tax was not calculated on a transactional basis and was 
due annually whether the properties were rented or vacant. 13° For 
these reasons, the court found that the ordinance created a valid occu­
pation tax upon the nature of business condueted. 131 

D. BXPANDING THE MENu: WASHINGToN's APPROACH ·ro OccuPNriON 

T.t~X:ES 

In Ford lYfotor Co. v. City of Seattle,, 132 the Washington Supreme 
Court discussed Seattle's authority to assess a business and occupa­
tion tax against Ford Motor Co. for vehicles sold to dealers in Seat­
tle.133 The challenged tax was calculated on the gross proceeds from 
those vehicle sales. 134 The Washington Supreme Court began its 

first defining a business and occupation tax. 135 That def1-
nition included discussion of taxable incidents, or activities that trig .. 
ger a tax.136 The taxable incident for business and occupation taxes is 
the act of engaging in business in a particular jurisdiction.137 The 
court concluded that because the taxable incident of Seattle's business 
and tax was engaging in the business of wholesale, the tax 
at issue was not a sales tax or a property tax, but rather a tax target-

125. See id. at 
from KAN. STAT. P.NN. 

126. ld. at 907. 
127. Id. 
128. Id. at 908. 
129. Icl. 
130. Id. 

907 (explaining the challenge made and providing the tax limit 
79-4424(a) (1970 & Supp. 1971)). 

131. See id. (quoting Hampton v. City of Wiehita, 389 P.2d 757, 759 (Kan. 1964)) 
(distinguishing bet,Neen property and oceupation taxes). 

132. 156 P.3d 185 (Wash. 2007). 
133. Ford Motor Co. v. City of Seattle, 156 P.3d 185, 187 (Wash. 2007). 
134. Ford Motor Co., 156 P.3d at 187. 
135. See id. at 188 (defining a business and occupation tax as one imposed on the 

privilege of conducting business in a certain jurisdiction and whose value is measured 
by the gToss earnings of the business). 

136. ld. 
137. Id. 
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ing the privilege of engaging in business within the city.138 This 
placed the tax within the court's definition of a proper business and 
occupation tax. 139 

While Ford lvfotor Co. established clear Washington case law that 
outlined the characteristics of proper occupation Pee!? v. AT&T 
Mobility 140 expanded that case law outlining the proper ways busi­
nesses could pay the occupation taxes assessed against them. 141 Both 
cases interpreted Washington's statutory section 82.04.220,142 gov­
erning the state's business and occupation tax. 143 Ford Motor Co. in­
terpreted the tax and its characteristics under the and Peck 
explained how that same tax is to be paid under that same statute.144 

In Peck, the Washington Supreme Court was called upon to an­
swer a certified question from the United States Court of Appeals for 
the Ninth Circuit.145 The question centered on whether a business 
may recoup an occupation tax by disclosing the amount as a gross re·· 
eeipts surcharge on the consumer's bill.146 Washington imposes a 
business and occupation tax on every business enjoying the 
of conducting business within the state.147 The court a bus­
iness may disclose to a customer that a sales price includes applicable 
business and occupation taxes; however, a business may not add the 
business and occupation tax to a final sales price. 148 

IV. ANALYSIS 

In Anthony, Inc. v. City of Omaha, 149 the Nebraska Supreme 
Court an occupation tax, calculated on gross receipts, that was 
imposed upon restaurants and drinking establishments in Omaha. 150 

The court's decision depended on a finding that the tax was properly 

138. Id. at 190. 
139. See id. at 188 (stating that business and occupation taxes tax the privilege of 

engaging in a certain business). 
140. 275 P.3d 304 (Wash. 2012). 
141. Compare Peck v. AT&T Mobility, 275 P.3d 304, 306 (Wash. 2012) (explaining 

that business and occupation taxes can be passed on to customers as overhead but may 
not be imposed directly on the customer), with Ford Motor Co., 156 P.3d at 188 (detlning 
business and occupation taxes). 

142. WAsH. REv. ConE § 82.04.220 (2012). 
143. Peck, 275 P.3d at 305; Ford Motor Co., 156 P.3d at 188. 
144. Compare Pech, 275 P.3d at 305 (explaining the tax under the statute is imposed 

directly on businesses as part of their operating overhead), with Ford Motor Co., 156 
P.3d at 188 (discussing the tax under the statute as one for the privilege of doing busi­
ness in the state of Washington). 

145. Pech, 275 P.!Jd at 304. 
146. Id. 
147. Id. at 305. 
148. Id. at 306-07. 
149. 813 N.W.2d 467 (Neb. 2012). 
150. Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 472 (Neb. 2012). 
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categorized as an occupation tax and was not a sales tax, as the Res­
taurants contended. 151 The court reached its conclusion by borrowing 
the definitions of occupation taxes from other jurisdictions and looking 
to the fact that restaurants, and not consumers, bore the responsibil­
ity of paying the restaurant tax. 152 

The Nebraska Supreme Court's initial error in Anthony, .lnc. came 
from its dependence on Nebraska precedent that had little bearing on 
the case at hand, primarily because the cases were factually distin­
guishable from Anthony, Inc.; the court also failed to thoroughly apply 
the analyses of the cases on which it relied. 153 The court made an 
additional, similar mistake by introducing external precedent that 
had little significance beyond its shared use of the term "occupation 
taxes."154 Cases from Colorado and Kansas upheld occupation taxes 
that generated revenue to compensate certain cities for businesses' 
use of the cities' resources. 155 However, the Nebraska Supreme Court 
made no attempt to discuss how the restaurant tax properly ad­
dressed the Restaurants' use of Omaha's resources. 156 Finally, the 
Nebraska court relied heavily on Ford Motor Co. u. City of Seattle, 157 

concerning the Washington Supreme Court's discussion of occupation 
taxes, but Nebraska failed to place that case in the larger context of 
Washington case law.158 The Nebraska Supreme Court's flawed ap­
proach to the Omaha restaurant tax leaves unanswered the critical 
question of how a tax that increases the amount of sales tax paid by a 
customer can accurately be said to be an occupation tax and not a 
sales tax. 159 

A. NEB&<\SKtc's OwN OccuPATION TAX PRECEDENT Is LARGELY 

lRRELEV A_l\fT 

In Anthony, Inc. v. City of Omaha,160 the Nebraska Supreme 
Court reaffirmed its history of approving taxes calculated on gross re­
ceipts as proper occupation taxes by relying on Nebraska cases that 

151. See Anthony, Inc., 813 N.W.2d at 475 (explaining that if the restaurant tax 
were a sales tax rather than an oecupation tax, it would violate Nebraska's sales tax 
statute). 

152. See id. at 476-77, 479 (defining occupation taxes by looking to other jurisdic­
tions, and finding that the legal incidence of the restaurant tax rests on individuals 
engaged in the business). 

153. See inlra notes 161-82 and accompanying text. 
154. See inf'ra notes 185-223 and accompanying text. 
155. See infra notes 188-201 and accompanying text. 
156. See infra notes 198-202 and accompanying text. 
157. 156 P.3d 185 (Wash. 2007). 
158. See infra notes 227-41 and accompanying text. 
159. See inf'ra notes 233-41 and accompanying text. 
160. 813 N.W.2d 467 (Neb. 2012). 
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were distinguishable from the case at hand.161 The Anthony, Inc. 
court relied on this irrelevant precedent to determine that the chal­
lenged restaurant tax was an occupation tax and not a sales tax. 162 

However, the precedent the court used did not directly apply to the 
restaurant tax at issue in Anthony, Inc., as it did not clarify what may 
properly be called an occupation tax and was factually distinguishable 
from the restaurant tax. 163 

For instance, in Kiplinger u. Nebraska Department of Natural Re­
sources,l64 the court distinguished between property and excise 
taxes. 165 It reasoned that the occupation tax at issue in that case was 
an excise tax and not a property tax, as the occupation tax was tied to 
the activity of irrigation rather than the value of the property 
taxed.166 The court ended its analysis with the determination that 
the occupation tax fit within the category of an excise tax and failed to 
further discuss its specific characteristics as an occupation tax. 167 

The analysis provided in Kiplinger is of little assistance to the 
court's decision in Anthony, Inc. 168 The Anthony, Inc. court cited to 
Kiplinger as support for the proposition that occupation taxes and 
sales taxes can both be considered excise taxes. 169 Kiplinger was un­
helpful in Anthony, Inc. because the crux of the court's opinion in 
Anthony, Inc. was not whether the restaurant tax can be considered 

161. See Anthony, Inc. v. City of Omaha, 813 N.W.2d 467,477 (Neb. 2012) (referenc­
ing Nebraska cases in which occupation taxes calculated on gross receipts were deemed 
proper). The facts of the cases relied on are distinguishable from the facts of Anthony, 
Inc. See infra notes 162-83 and accompanying text. 

162. See Anthony, Inc., 813 N.W.2d at 475-76 (relying on Nebraska case law toes­
tablish that sales taxes and occupation taxes are both excise taxes with distinct 
characteristics). 

163. Compare Anthony, Inc., 813 N.W.2d at 4 72 (deciding the constitutionality of an 
occupation tax calculated on gross receipts of the sale of food and beverages), with Kip­
linger v. Neb. Dep't of Natural Res., 803 N.W.2d 28, 36, 40 (Neb. 2011) (deciding the 
constitutionality of an occupation tax calculated per irrigated acre, and defining "prop­
erty tax" and "excise tax" but failing to define "occupation tax"), and Waste Connections 
of Neb., Inc. v. City of Lincoln, 697 N.W.2d 256, 261 (Neb. 2005) (deciding the constitu­
tionality of a tax calculated per ton of solid waste, and failing to actually define "occupa­
tion tax"). 

164. 803 N.W.2d 28 (Neb. 2011). 
165. Kiplinger, 803 N.W.2d at 40 ("Property taxes ... target the value of that which 

is being taxed. An excise tax ... is imposed upon the performance of an act."). 
166. ld. at 41. 
167. See id. (rejecting the landowners' challenge to the district court's finding that 

the tax was an excise tax; concluding the tax was not a property tax, but failing to 
discuss the qualifying characteristics of an occupation tax). 

168. Compare Anthony, Inc., 813 N.W.2d at 479 (deciding which type of excise tax 
the restaurant tax was), with Kiplinger, 803 N.W.2d at 41 (deciding whether a chal­
lenged tax was an excise tax). 

169. See Anthony, Inc., 813 N.W.2d at 475 & n.15 (citing to Kiplinger to support the 
idea that occupation and sales taxes are each excise taxes). 
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an excise tax. 170 Instead, the crux was whether the restaurant tax 
belonged in a subcategory of excise tax: sales tax or occupation 
tax. 171 

The :1nthony, Inc. court's reliance on Waste Connections of Ne­
brasha, Inc. u. of Lincoln172 was similarly unhelpful to its analy~ 
sis.173 The court's introduction of this precedent was unnecessary, 
because the Restaurants' challenge did not present the question 
whether the restaurant tax was classified as an excise tax; rather, the 
Restaurants contended that the restaurant tax was invalid because of 
the type of excise tax it represented: a sales tax. 174 Yet the court re­
lied on Waste Connections, a case predominantly focused on questions 
regarding the dormant Commerce Clause, the Equal Protection 
Clause, and the uniformity of the challenged tax. 175 While the court 
in Waste Connections referred to the tax imposed on the collection of 
solid waste as an occupation tax, it spent no time articulating why the 
tax was properly categorized as such and lent little information for 
whether the tax in Anthony, Inc. can properly be called an occupation 
tax.176 

In the Anthony, Inc. decision, the Nebraska Supreme Court used 
Nebraska Telephone Co. v. City ol Lincoln 177 to directly support the 
notion that a tax calculated on gross receipts is not necessarily a sales 
tax and can be an occupation tax.l78 This precedent, whieh is mme 
than 100 years old, established that a business tax calculated on gross 
receipts acts as a tax on business actually perforrned. 179 This seems 

170. Compare Anthony, Inc., 813 N.W.2d at 475-76 (defining different 
taxes and accepting that the restaurant tax was a form of an excise tax), 
803 N.W.2d at 40-41 (defining the characteristics of an excise tax). 

of excise 
Kiplinger, 

17L Compare Anthony, Inc., 813 N.W.2d at 475-76 (speci(ying that occupation taxes 
and sales ta."es are both excise taxes but apply to different kinds of acts), with Kiplin­
ger, 803 N.W.2d at 40-41 (disting·uishing between property taxes and excise tax<3S with­
out analyzing different forms of excise taxes). 

172. 697 N.W.2d 256 (Neb. 2005). 
1'73. See Anthony, Inc., 813 N.W.2d at 475-76 (citing Waste Connections, 697 N.W.2d 

256) (stating generically that an excise tax is "imposed on the manufacture, sale, or use 
of goods or on an occupation or activity''). 

1'74. See id. at 473-74 (failing to point to any allegation by the Restaurants that the 
tax was not an excise tax and instead stating only that the Restaurants alleged the 
restaurant tax was an invalid sales tax). 

175. See Waste Connections, 697 N.W.2d at 262 (noting a violation of the dormant 
Commerce Clause, a violation of the Equal Protection Clause, and lack of uniformity 
were among the appellants' assignments of error). 

176. See id. at 264 (stating that the ordinance at issue imposes an occupation tax 
but not defining occupation tax). 

177. 117 N.W. 284 (Neb. 1908). 
178. See Anthony, Inc., 813 N.W.2d at 477 (recounting the court's previous opinion 

in Neb. Tel. Co. v. City of Lincoln, 117 N.W. 284 (Neb. 1908), that a business tax on 
gross receipts was not a tax upon property). 

1'79. Neb. Tel. Co., 117 N.W. at 286. 
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to reinforce the court's position in Anthony, Inc. that occupation taxes 
can be gross receipts taxes.180 Therefore, Nebraska Telephone Co. 
supports the determination that Anthony, Inc.'s restaurant tax is not 
precluded from being an occupation tax merely because it is calculated 
on gross receipts.181 However, it does not stand for the proposition 
that the restaurant tax is an occupation tax simply because it is calcu­
lated on gross receipts.182 In sum, the Nebraska Supreme Court 
failed to provide any compelling precedential reasons for holding that 
the challenged tax in Anthony, Inc. was an occupation tax rather than 
a sales tax. 183 

B. THE NEBRASKA SuPREME CouRT IMPROPERLY RELIED oN 

PRECEDENT FROM COLORADO THAT INTERPRETS 

DISTINGUISHABLE TAXES 

Although Nebraska's own precedent fails to adequately define 
and identify characteristics unique to occupation taxes, the court in 
Anthony, Inc. v. City of Omaha184 tried to support its analysis with 
cases from other jurisdictions, but those cases were similarly inade­
quate.185 In Town of Eagle v. Scheibe,186 the Colorado Supreme Court 
approved an occupation tax of two dollars per day on each occupied 
room in businesses offering short-term accommodations.187 

The court in Town of Eagle explained what the court in Anthony, 
Inc. failed to articulate: the purpose of an occupation tax is to create a 
means by which businesses within a municipality pay their fair share 
of the expenses borne by the municipality while providing certain ser­
vices and facilities. 188 The Town of Eagle court further explained that 
an occupation tax can be seen as a user's tax that is appropriately 
assessed when it is based on the expenses sustained by a municipal-

180. Anthony, Inc., 813 N.W.2d at 476. 
181. See Neb. Tel. Co., 117 N.W. at 286 (stating that a tax upon a business mea­

sured by gross receipts would be upheld as a business tax). 
182. Compare Anthony, Inc., 813 N.W.2d at 477 (admitting that "[t]he method of 

computation of a tax is generally considered to be 'of no significance in determining the 
nature of the exaction imposed"'), with Neb. Tel. Co., 117 N.W. at 286 (standing for the 
proposition that a business tax on gross earnings could be upheld as a business tax). 

183. See supra notes 161-82 and accompanying text. 
184. 813 N.W.2d 467 (Neb. 2012). 
185. See Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 475 (Neb. 2012) (defining 

occupation and sales taxes as excise taxes and citing to Town of Eagle v. Scheibe, 10 
P.3d 648 (Colo. 2000), Callaway u. Overland Park, 508 P.2d 902 (Kan. 1973), and Ford 
Motor Co. v. City of Seattle, 156 P.3d 185 (Wash. 2007), among others). 

186. 10 P.3d 648 (Colo. 2000). 
187. Town of Eagle, 10 P.3d at 649. 
188. Compare id. at 651 (providing the justification for occupation taxes, which in­

cludes reimbursing municipalities for use of their services), with Anthony, Inc., 813 
N.W.2d at 4 75-80 (failing to mention the role of occupation taxes in reimbursing munici­
palities for use of their services). 
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ity. 189 The Colorado Supreme Court used this underlying objective of 
~~~~-'"'~'"'v"' taxes to discern between valid and invalid occupation taxes 
and, in the past, struck down taxes that failed to act as a remedy for 
costs incurred by the municipality.l-90 Additionally, the Colorado 
court provided a substantial list of legitimate occupation taxes that 

relate to costs sustained the implementing municipality and 
calculated in some form_ on the volume of business carried out.191 

Discussion of the purpose of the restaurant tax is wholly absent 
from the court's analysis in Anthony, Inc .192 the of the 
ordinance itself reveals that the Omaha Council passed the res--
taurant tax for the same purpose identified the Colorado Supreme 
Court in Town of Eagle, namely to subsidize the cost borne by the city 
in providing services to the businesses subject to the tax. 193 In decid-

that the Town of Eagle hotel tax was a proper the 
Colorado Court determined that a hotel tax based on the 
quantity of rooms rented roughly estimates the amount of use that the 
hotels make of the city's services and a correlation not pre­
sent in the analysis of Anthony, Inc. 194 The Nebraska Supreme Court 
used Town to support its definition of an excise tax, yet it 
failed to incorporate the relevant substantive analysis laid out by the 
Colorado Supreme Court. 195 If the Nebraska Supreme Court had in­

Colorado's analysis 
tion taxes, rather than merely 

189. Town of Eagle, 10 P.3d at 651. 
190. See id. at 652 (outlining- taxes struck down when found to be an income tax 

disguised as an occupation tax or a tax on admissions to a public event within the city). 
191. See id. at 652-53 (discussing the validity of taxes imposing a flat fee on every 

business in a municipality, a $10 tax on every motor vehicle transfer at auctions in the 
city, or taxes calculated on the number of employees, among others). 

192. See Anthony, Inc., 813 N.W.2d at 467-87 (containing no discussion concerning 
the objective of the restaurant tax). 

193. Compare Town of Eagle, 10 P.3d at 654 (noting the size of a business indicates 
the demands it places on municipal services and finding this relation directly correlated 
to the amount of tax imposed), with Anthony, Inc., 813 N.W.2d at 4 72-73 (citing 01\iiAHA, 

NEB., Mm-nciPAL CoDE §§ 19-800 to -814 (2012), which in relevant part that 
"nc•r-o.-mo eu,15ct1o;w.;s in restaurant and drinking place are benefited from ... 

unique demands on the city's resources .... [I]t is appropriate that 
a tax be imposed on this class of businesses for the purpose of raising revenue to support 
and further general city activities and services"). 

194. Compare Town of Eagle, 10 P.3d at 65<! (finding that a hotel tax based on the 
quantity of rooms rented creates a roug-h approximation of how much hotels use a city's 
services and facilities), with lnc. 813 N.W.2d at 472-73 (giving the City's 
stated rationale for the restaurant tax including no discussion of the way in which 
the Omaha restaurant tax fits within that rationale). 

195_ Compare Town o{Eagle, 10 P.3d at 653-54 (extensively discussing proper occu­
pation taxes and the way in which they generate revenue for the city), with Anthony, 
Inc., 813 N.W.2d at 475 (including Town Eagle in its list of cases supporting the 
proposition that excise taxes are used to revenue but making no mention in its 
analysis of the revenue to be raised by the restaurant tax). 
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Inc< decision would have necessarily included an explanation 
of how the restaurant tax obtained (or fell short of) the ordinance's 

of remedying the demands made on municipal services. 196 

However, the Nebraska Supreme Court provided no such 

The restaurant tax challenged in Anthony, Inc. is further distin­
fi·onl the hotel tax upheld in Town of Eagle through the 

method of tax calculation.198 The Colorado Supreme Court reasoned 
that hotels on the number of rooms rented relates to use the 
hotels make of Eagle's resources. 199 An analogous calculation for a 
restaurant tax would be a tax based on the number of drinks or en­
trees ordered or the number of patrons dining at a particular estab­
lishment, yet the Omaha restaurant tax is tied to no such correlative 
measurement. 200 Application of the reasoning outlined in Town of 
Eagle to the percent-based tax used in Anthony, Inc. would indicate 
that a more expensive meal placed a greater demand on Omaha's re­
sources.201 The court in Town of Eagle specifically indicated that 
taxes assessed gross bear a direct relation to the 
amount of money received by the business and create a tax on income 
rather than an occupation tax.202 In its reasoning that the hotel tax is 
a proper tax, the Colorado Supreme Court pointed to the 
fact that the hotel tax is constant per rented room, regardless of the 
rental of each room. 203 The dissimilarity between the Omaha 
restaurant tax and the tax levied in Town of Eagle exposes that the 
Omaha restaurant tax is more like a sales tax and less like an occupa-

196. Compare Town of Eagle, 10 P.3d at 654 (analyzing a tax on an employer and 
the way it corresponded to demands on municipal resources), with Anthony, Inc., 813 
N.W.2d at 472-73 (citing the ordinance's purported reason for raising revenue from the 
Restaurants but making no mention of the correlation between the business carried out 
by the Restaurants and the method of tax calculation). 

197. See Anthony, Inc. 813 N.W.2d at 467-87 (failing to explain how the restaurant 
tax properly reimbursed City for the Restaurants' use of city services). 

198. Compare Town of Eagle, 10 P.3d at 649 (explaining the hotel tax as being $2 
per day per occupied room), with Anthony, Inc., 818 N.W.2d at 472 (explaining the res­
taurant tax as being 2.5% of monthly gross receipts from the sale of food or beverages). 

199. Town of Eagle, 10 P.3d at 654. 
200. ,See Inc., 813 N.W.2d at 472~73 (providing the City's reason f(Jr the 

restaurant tax as raising revenue from a discrete class of occupation that places a 
burden on City resources, but providing no indication as to how the restaurant tax is 
tied to the amount of burden created by each restaurant). 

201. Town of Eagle, 10 P.3d at 654 (suggesting that a greater number of 
rooms placed a higher demand on city resources and. making no suggestion that 
the tax would be more accuratrelly calculated based on the price of the rooms), with 
Anthony, Inc. 813 N.W.2d at 472 73 (explaining that restaurants and drinking estab­
lishments place a unique demand on city resources but taxing at a rate tied to the price 
of meals and drinks without regard to the quantity purchased). 

202. Town of Eagle, 10 P.3d. at 651-52. 
203. Id. at 652. 
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tion tax.204 The Nebraska Supreme Court erred in failing to recognize 
the significance of the method the City of Omaha used to implement 
its tax.205 

C. THE N EBRASEA SuPREME CouRT IMPROPERLY RELIED ON 

PRECEDENT FROM K~\NSi""s THAT Is FACTUALLY 

DISTINGUISHABLE FROM INC. 

In Anthony, Inc. u. City ol Omaha,206 the Nebraska Supreme 
Court indicated an occupation tax need not be levied on a transac­
tional basis of business actually conducted but can, instead, be a tax 
on the of engaging in business in a particular location.207 

Callaway u. Overland is one case supporting this proposition 
and is used by Anthony, Inc. in its definition of occupation taxes. 209 In 
Callaway, the Kansas Supreme Court considered the legitimacy of an 
occupation tax of $0.0035 per square foot of living spaces leased or 
subject to being leased.21° Kansas's decision to uphold the tax 
stemmed from the fact that the tax was not calculated on a 
transactional basis but was imposed annually for the 
ing and residential property.211 The court in sup-

the Nebraska Supreme Court's assertion in Anthony, Inc. that 
taxes can be calculated on gross receipts. 212 

It is unclear why the Nebraska Supreme Court chose to rely on 
this precedent from Kansas, because aside from the brief mention of 
the potential validity of taxes calculated on gross receipts, 

does little to support the decision of Jnc. 213 More 

204. Compare Town a{ Eagle, 10 P .3d at 654 (justifying the hotel tax based on rooms 
rented beeause the number of rooms rented an indication of the level of use n"tade 
by hotels on city resources), with 813 N.W.2d at 474-80 (finding that the 
restaurant tax, based only on was not a sales tax, without correlating 
this method of taxation to the purpose lor trw tax). 

205. See supra notes 185-204 and accompanying text. 
206. 813 N.W.2d 467 !Neb. 2012). 
207. i\nthony, Inc. v. City of Omaha, 813 N.W.2d 467, 476 (Neb. 2012). 
208. 508 P.2d 902 (Kan. 1973). 
20~l. Inc., 81:3 N.W.2d at 475 (including Callaway v. Overland Park, 

in its list of citations in footnote 15 supporting its discussion 
of excise taxes)" 

210. Callaway, 508 P.2d at 905. 
211. ld. at 910. 
212. Compare id. at 909 (quoting Wichita Produce Co. v. City of Wichita, 209 P. 667, 

667 (Kan. 1922)) in dicta a previous decision that "a tax on the business of 
selling may be measured the gross amount of sales"), with Anthony, Inc. 813 N.W.2d 
at 476 (indicating that taxes and occupation taxes can both be gross receipts 
taxes). 

213. Callaway, 508 P.2d at 909 (mentioning briefly that a tax on gross 
sales could an occupation tax, but actually deciding the propriety of a tax measured 
by square footage of property), wiih Anthony, Inc., 813 N.W.2d at 475-76 (citing to Cal-
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importantly, Callaway is generally distinguishable in its analysis. 214 

In Callaway, the tax was assessed on rental space, which appeared to 
potentially be a tax on property, while in Anthony, the tax was 
assessed on meals and drinks, which appeared to potentially be a tax 
on sales. 215 The court in Callaway had to analyze the tax to decide if 
it was properly classified as a property tax or an excise tax.216 How­
ever, the court in Anthony, Inc. was not making this clistinction.217 

Instead, the Anthony, Inc. court required a more searching analysis as 
it attempted to distinguish between sales taxes and occupation taxes, 
each of which are excise taxes. 218 The Inc. court turned to 
precedent sueh as Callaway, which helped only in distinguishing ex­
cise taxes from other broad categories of taxes and did not help clarify 
the distinctions between types of excise taxes. 219 

Callaway is further distinguishable on the facts. 220 The restau­
rant tax in Anthony, Inc. is calculated monthly and is based on the 
gross earnings of restaurants subject to the On the other 
hand, the tax in Callaway was assessed annually and was based on 
the total area available for lease or rent, regardless of whether the 
area was actually rented out.222 While the court in Callaway sug­
gested that a gross receipts tax would be proper, it did not apply this 
assertion in its opinion.223 Despite this absence of a gross receipts 

laway fur its definition of excise taxes, while the instant opinion focused on a tax mea­
sured by gross receipts). 

214. Compare Callaway, 508 P.2d at 910 (upholding an annual occupation tax on 
the ability to conduct business and specifying that cities would be prohibited from im­
posing the tax on a transactional basis), with Anthony, Inc., 813 N.W.2d at 474-80 (up­
holding an occupation tax on a transactional basis calculated on monthly gross 
receipts). 

215. Compare Callaway, 508 P.2d at 654 (disagreeing with appellants' contention 
that a tax tied to the size of property becomes a tax on that property), with Anthony, 
Inc., 813 N.W.2d at 476 (disagreeing with appellants' contention that a tax sharing at­
tributes with a sales tax was a sales tax and explaining that both sales taxes and occu­
pation taxes are excise taxes). 

216. Callaway, 508 P.2d at 654. 
217. Anthony, Inc., 813 N.W.2d at 4 76. 
218. Id. 
219. 8ee id. at 475 (citing to Callaway for its definition of excise taxes but finding no 

support for the difference between occupation and sales taxes). 
220. Compare Callaway, 508 P.2d at 910 (upholding an annual occupation tax on 

the ability to conduct business and specifying that cities would be prohibited from im­
posing the tax on a transactional basis), with Anthony, Inc., 813 N.W.2d at 474-80 (up­
holding an occupation tax on a transactional basis calculated on monthly gross 
receipts). 

221. Anthony, Inc., 813 N.W.2d at 472. 
222. Callaway, 508 P.2d at 908. 
223. See id. at 909-10 (quoting Wichita Produce, 209 P. at 667) (quoting in dicta a 

previous decision that "a tax on the business of selling may be measured by the gross 
amount of sales," but indicating the tax in the instant case was not assessed on a trans­
actional basis)o 
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analysis in Callaway, the court in Anthony, Inc. still improperly de­
cided to rely on in upholding Omaha's gross receipts restau­
rant tax. 224 

D. THE NEBRASKA SUPHEME COURT MISUNDERSTOOD THE STATE OF 

WASHINGTON'S PRECEDENT 

The Nebraska Supreme Court in Inc. u. City of 
Omaha225 relied heavily on Ford Motor Company v. 226 
decided in 2007.227 In Ford Motor the Washington Supreme 
Court determined the propriety of a tax similar in nature to the 
Anthony, Inc. restaurant tax.228 The ·washington tax was similar to 
the Nebraska tax because the Washington court determined the tax 
was an occupation tax in the form of an excise tax for the privilege of 
conducting business in a specific and was calculated on 
gross proceeds from vehicles sold to Seattle dealers.229 The fa.ctual 
similarities surrounding the taxes at issue in Anthony, Inc. and Ford 
Motor Co. appear most crucial when considering the legal incidence of 
the taxes.230 The primary distinction the Nebraska Supreme Court 
was able to make between sales taxes and occupation taxes is based on 
the distinct identities of the taxpayers against whom the tax is i.m­
posed.231 Ultimately, the Nebraska court held that the legal incidence 
of the restaurant tax is placed on restaurants and drinking and 
not upon the customers.232 

224. See supra notes 207-23 and accompanying text. 
225. 813 N.W.2d 467 (Neb. 2012). 
226. 156 P.3d 185 (Wash. 2007). 
227. See Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 475-77 & nn.15, 19-20, 

24-25, 33 (Neb. 2012) (citing Ford Motor Co. v. City of Seattle, 156 P.3d 185 (Wash. 
2007)). 

228. Compare .Anthony, Inc., 813 N.W.2d at 472 (discussing a tax imposed the 
occupation of operating restaurants and drinking establishments and ""-"''"u""'''"u 
gross receipts), with Ford Motor Co., 156 P.3d at 187 (discussing a tax-----,.--··-­
business of executing sales at wholesale and calculated on gross 

229. Compare Anthony, Inc., 813 N.W.2d at 472-73 (explaining the restaurant tax at 
issue was an occupation tax for the privilege of conducting certain business in Omaha 
and was based on gross receipts), with Ford Motor Co., 156 P.3d at 18'?-88 (explaining 
the occupation tax at issue was an excise tax for the privilege of conducting business in 
Seattle and was based on gross receipts). 

230. See Anthony, Inc., 813 N.W.2d at 476 (finding that the legal incidence of sales 
taxes falls on the purchaser because sales taxes tax the privilege of buying property, 
that the legal incidence of occupation taxes falls on the retailer because occupation 
taxes tax the privilege of engaging in business, and citing to Ford lY[otor Co. to support 
both propositions). 

231. See id. at 476 (addressing the legal incidence of taxes and clarif,ring that the 
legal incidence of a sales tax is on the purchaser while the legal incidence of an occupa­
tion tax is on the business). 

232. I d. at '178-79. 
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The court's discussion of the legal incidence of sales and occupa­
tion taxes repeatedly relied on Ford Motor yet a closer look at the 
Washington Supreme Court's decision indicates that there are critical 
differences in the courts' analyses. 233 The Washington Supreme 
Court articulated its understanding of the difference between occupa­
tion and sales taxes in Peck v. AT&T k1obility,234 a certified question 
recently answered that court. 235 Pecic, concerned the impropriety of 
a seller recouping its business and occupation tax from its custom­
ers. 236 The court unequivocally held that passing the business and 
occupation tax on to the as of the final sale priee, would 
equate the ta.x with a sales tax and the eustomer would 
effectively be taxed twice.237 However, this calculation is precisely 
what the Omaha restaurant tax suggests.238 Although cited the 
Nebraska Supreme Court repeatedly in Anthony, Inc., the ·washington 

233. See id. at 476 & nn.24-25 (citing to Ford Motor Co. in footnotes 24 and 25, 
discussing legal incidence to explain the difference between sales and occupation taxes, 
but failing to specify that a sales tax falls on the specific sale of a good or service). But 
see Ford Motor Co., li56 P.3d at 188 (indicating that a sales tax is a tax on the specific 
sale of a good or service while a business and occupation tax is a tax upon the general 
privilege of conducting business, in a discussion of legal incidence). 

234. 275 P.3d 304 (Wash. 2012). 
235. See generally Peck v. AT&T Mobility, 275 P.3d 304 (Wash. 2012) (answering 

the question whether a business may collect a business and occupation tax from a cus­
tomer if the business discloses that it is doing so). 

236. Pech, 275 P.3d at 304. 
237. Id. at 307. 
238. See Anthony, Inc., 813 N.W.2d at 473 (referencing a letter delivered to the Res­

taurants explaining how to calculate sales tax in the event the Restaurants chose to 
itemize the tax on the customer's bill). On a $100 mea!, the 2.5% restaurant tax would 
add $2.50. Id. This amount would be added to the $100, creating a total meal cost of 
$102.50. Id. This total meal cost is then taxed at the 7% sales tax, $'7.18 to the 
bill, resulting in a total cost to the customer of $109.68. Id. Co~sider, li a 
restaurant chose not to itemize the restaurant tax. See id. (explaining that restaurants 
may choose whether or not to itemize the tax on their customers' bills). If the cost of the 
meal were taxed at 7% sales tax, the sales tax would add just $7 to the bill. See 
id. at 475 (stating that the current stat<o sales tax is 5.5% and that Omaha 
imposes a L5% sales tax, creating a total 7% sales tax). In the first example, 
by the city for restaurants wanting to pass the price of the restaurant tax onto its cus­
tomers, the customer ended up paying $7.18 in sales tax. See id. at 473 (listing $7.18 as 
the total amount of sales tax remitted to the State of Nebraska). Yet when a restaurant 
elects to absorb the cost of the restaurant tax, the customer pays $7 in sales tax. See id. 
at 473, 475 (allowing restaurants to absorb the cost of the restaurant tax rather than 
pass it on to their customers and expressing that the current total sales tax in Omaha is 
7%). This appears to be precisely the double taxation problem Peck addressed, yet the 
Anthony, Inc. court failed to address this discrepancy. Compare id. at 479-80 (declining 
to address the 0.18% increase in customers' sales tax obligation when restaurants elect 
to itemize the restaurant tax), with Pech, 275 P.3d at 307 (explaining that passing the 
business and occupation tax on to the customer, as part of the final sale price, would 
equate the occupation tax with a sales tax and the customer would effectively be taxed 
twice). 
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Supreme Court's interpretation of occupation taxes seems to differ 
greatly from the Nebraska Supreme Court's understanding of it.239 

The Nebraska Supreme Court's decision to ignore Peck indicates 
that it misunderstood Washington law.240 Applying the principles of 
Peck to the challenged Nebraska tax leads inescapably to the conclu­
sion that the Nebraska tax was an impermissible sales tax.241 Ne­
braska's reliance on Ford without reference to Peck was a significant 
error.242 The existence of such an error lends credence to the supposi­
tion that the Omaha restaurant tax was an impermissible sales 
tax.243 

V. CONCLUSION 

In Anthony, Inc. v. City of Omaha,244 the Nebraska Supreme 
Court found that the restaurant tax, imposed upon restaurants and 
drinking places in the City of Omaha, was a proper occupation tax. 245 
This finding was in opposition to the argument advanced by the Res­
taurants that the tax was invalid because it was actually a sales 
tax.246 The court determined that since the business was responsible 
for paying the tax, the tax was a proper occupation tax. 247 

To make this determination, the court referenced Nebraska prece­
dent that had upheld occupation taxes.248 However, none of those 
cases provides a clear definition ofwhat the Nebraska Supreme Court 
considers an occupation tax to be or outlines steps to determine the 
validity of an occupation tax.249 The court looked to other jurisdic-

239. Compare Anthony, Inc., 813 N.W.2d at 476 (citing to Ford Motor Co. for the 
proposition that sales taxes and occupation taxes are different because of the parties 
bearing the burden of the tax), with Peck, 275 P.3d at 307 (deciding that an occupation 
tax added to the sales price would be a sales tax), and Ford Motor Co., 15fi P.3d at 188 
(indicating that a sales tax is a tax on the speeific sale of a good or service while a 
business and occupation tax is a tax upon the general privilege of conducting business). 

240. Compare Anthony, Inc., 813 N.W.2d at 477 (citing to Ford .Motor Co. to support 
its assertion that different taxes have different taxpayers, but failing to cite to Peck to 
support the assertion), with Peck, 275 P.3d at 307 (insisting that allowing a business to 
pass an occupation tax onto the customer would turn the tax into a sales tax, because it 
would change the individual bearing the responsibility to change the teDi:). 

241. Compare Anthony, Inc., 813 N.W.2d at 478 (declaring, in contradiction to Peck, 
that the option to itemize the restaurant tax on a customer's bill not only does not inval­
idate the tax but reinforces the conclusion that it is an oceupation tax), with Peck, 275 
P.3d at 307 (deciding that it would be improper for an occupation tax to be added to the 
final sale price borne by the customer). 

242. See supra notes 227-41 and accompanying text. 
243. See supra notes 227-42 and accompanying text. 
244. 813 N.W.2d 467 (Neb. 2012). 
245. Anthony, Inc. v. City of Omaha, 813 N.W.2d 467, 472 (Neb. 2012). 
246. Anthony, Inc., 813 N.W.2d at 472. 
247. ld. at 479. 
248. See supra notes 161-83 and accompanying text. 
249. See supra notes 161-83 and accompanying text. 
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tions for help defining occupation taxes and the differences between 
them and other sorts of taxes. 250 These other jurisdictions provided 
thorough analyses but were either factually or legally distinguishable 
from the issues being decided by the eourt.251 The cases from outside 
jurisdictions were not only distinguishable from Anthony, but the 
Nebraska court treated them in isolation and failed to address the 
outside jurisdictions' broader view of occupation taxes.252 

Clearly, the Nebraska Supreme Court is not bound to follow the 
precedent of other states. And, while it was, of course, proper for the 
Court to turn to case law from other jurisdictions to decide what rule 
was best to apply in these circumstances, the Court failed to thor­
oughly examine the non-Nebraska case law upon which it chose to 
rely. The court selected statements of law that were helpful in up­
holding the restaurant tax, while yielding no concessions to rules of 
law in those same jurisdictions that ran contrary to the court's pur­
pose. Careful analysis of the individuals affected by the tax, and espe­
cially the City's recommendation to itemize the tax on customers' bills, 
indicates that the restaurant tax is more accurately classified as a 
sales tax than an occupation tax. The court too readily accepted its 
own of approving occupation taxes without addressing the dif­
ferences between this case and those it had decided in the past. As a 
result, the Omaha City Council was given far too much deference. By 
disguising the restaurant tax as an occupation tax, the City cooked up 
the perfect recipe for getting an impermissible sales tax upheld. 

Wendy Marie Brown ~ '14 

250. See supra notes 185-91, 207-12 and accompanying text. 
251. See supra notes 192-205, 213-24 and accompanying text. 
252. See supra notes 227-43 and accompanying text. 
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