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INTRODUCTION

The realm of controversial fourth amendment issues is im-
mense.1 It appears that the only conclusion that everyone might
agree with is that fourth amendment law is in woeful straits.2 One
area in this myriad of issues has recently been settled by the
United States Supreme Court in Delaware v. Prouse.3 Prouse
stands specifically for the proposition that random investigative
stops of automobiles without cause are unreasonable under the
fourth amendment.4 This holding rejects decisions to the contrary
in several jurisdictions including Nebraska.5 In rejecting such
stops without cause, attention is focused on the specific questions
of what is probable cause and more generally what is the proper
methodology for determining compliance with the fourth amend-
ment?

This article recognizes that the question of the propriety of
stops without cause has been settled. The purpose herein is to ex-
amine, in the wake of Prouse, Nebraska's warrantless search and
seizure methodology that involves probable cause and to assess
the viability of that methodology in light of the purposes of the
fourth amendment and United States Supreme Court precedent.

In so doing, this article will delineate three methodological
problems in Nebraska's warrantless search and seizure analysis:
first, that the proper test of such activity is not explicitly recog-
nized and applied; second, that unsubstantiated premises are used
in such a way as to bypass crucial fourth amendment inquiries;
and finally, that all too often, no attempt is made to analyze the
applicability of the facts in a particular case to the controlling rule
of law. This final problem can be viewed more simply as a failure

1. See Dworkin, Fact Style Adjudication and the Fourth Amendment: Limits
of Lawyering, 48 IND. L.J. 329 (1973).

2. See Coolidge v. New Hampshire, 403 U.S. 443, 483 (1971); Dworkin, supra
note 1, at 329.

3. 99 S. Ct. 1391 (1979).
4. Id. at 1401.
5. Compare State v. Holmberg, 194 Neb. 337, 340, 231 N.W.2d 672, 675 (1975)

with Delaware v. Prouse, 99 S. Ct. 1391, 1401 (1979).
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to incorporate the overriding concerns of the Fourth Amendment
into the decision-making process.

FOURTH AMENDMENT BACKGROUND

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affir-
mation, and particularly describing the place to be
searched, and the persons or things to be seized.6

The purpose of the fourth amendment is to protect individuals
in society against arbitrary intrusions 7 by government officials. 8

As a result, there is often a clash of interests between the individ-
ual's rights to privacy and the needs of government;9 nevertheless,
the necessity of this amendment cannot be disparaged.10 It is cru-
cial in a free society to limit governmental intrusions upon individ-
uals through the use of procedural safeguards."

Although the purpose of the fourth amendment is to protect
society, 12 a critical fact to remember is that, generally speaking,
criminals are the only tools available to protect society's Fourth
Amendment rights. 13 Everytime a court decides whether or not a
defendant's rights were violated, the court is making a decision
that may affect everyone in society who might, at some time, be
similarly situated. 14 Thus, when a court decides upon the extent of
a defendant's rights, it is prospectively deciding the rights of soci-
ety in general.' 5 In properly protecting society as the principal
beneficiary of the amendment, quite often an obviously guilty per-
son is set free.' 6 This result, inherent in fourth amendment cases,

6. U.S. CONST. amend. IV.
7. Camara v. Municipal Court, 387 U.S. 523, 528 (1967).
8. See Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV.

349, 353-54 (1974).
9. Id.

10. Id. at 353. A recent example of the incredible potential for evil that exists is
seen in the recent charge made by the United States government that the City of
Philadelphia and its mayor Frank Rizzo have conspired to deny the people of Phila-
delphia their constitutional rights, including fourth amendment rights. A charge of
this magnitude and nature is a potent reminder of the potential for abuse that must
be controlled. See the Omaha World Herald, Aug. 13, 1979 at p.1, col.5 (metropolitan
ed.).

11. Mr. Justice Jackson has put this simply, "[t]hE history of liberty has largely
been the history of observance of procedural safeguards." McNabb v. United
States, 318 U.S. 332, 347 (1943).

12. See notes 7 & 8 and accompanying text supra.
13. See Dworkin, supra note 1, at 330-31.
14. See id.; 1 W. LAFAVE, SEARCH AND SEIZURE 18 (1978).
15. See notes 12-14 and accompanying text supra.
16. Dworkin, supra note 1, at 331.
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creates some troublesome dilemmas.' 7 Setting free defendants
that are quite likely guilty of some crime is a most serious consid-
eration, but, on the other hand, the right of society to freedom is of
utmost importance.

PROPER WARRANTLESS SEARCH AND SEIZURE
METHODOLOGY

Moving from these rather general comments on the purpose of
the fourth amendment, it is necessary to narrow the focus of in-
quiry and sketch the proper test of a warrantless search or seizure.
The fourth amendment contains two separate clauses. 18 The first
is a general right of the people to be free from unreasonable
searches and seizures. 19 The second is a limitation on the availa-
bility of warrants, demanding that they be based on particularized
probable cause.20

The terse wording of the fourth amendment, however, pro-
vides little direct indication as to the relationship of these two
clauses. 2 ' It is now understood that the first clause is the ultimate
test of the constitutionality of a warrantless search or seizure.22

The second clause is held to be determinative of a search or
seizure by warrant.23 Unfortunately, the demand of the first
clause, that a warrantless search or seizure be reasonable, does
not provide a great deal of indication as to what requirements
must be satisfied.24

The requirement of reasonableness is implemented through
the use of a balancing process. Case law holds that there is "no
ready test for determining reasonableness other than by balancing
the need to search [or seize] against the invasion which the search
[or seizure] entails. '25 The solution, however, is not that simple.
The probable cause inquiry, found in the second clause of the

17. The greatest dilemma is the application of the exclusionary rule which can
result in a clearly guilty defendant being set free. See generally 1 W. LAFAVE, supra
note 14, at 20-38.

18. U.S. CONST. amend. IV.
19. Id.
20. Id.
21. See McCoRMICK ON EVIDENCE 382 (2nd ed. E. Cleary 1972) [hereinafter

cited as MCCORMICK]; 1 W. LAFAVE, supra note 14, at 438-41.
22. See Y. KAMISAR, W. LAFAVE, & J. ISRAEL, MODERN CRIMINAL PROCEDURE, 228

(4th ed. 1978); 1 W. LAFAVE, supra note 11, at 438-40; McCoRMICK, supra note 21, at
377, 380, 382.

23. See Camara v. Municipal Court, 387 U.S. 523, 534 (1967); MCCORMICK, supra
note 21, at 377, 380, 382.

24. 387 U.S. 523 at 528; 1 W. LAFAVE, supra note 14, at V.
25. Terry v. Ohio, 392 U.S. 1, 21 (1968); Camara v. Municipal Court, 387 U.S. 523,

534-37 (1967).
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fourth amendment, is also a factor used in the determination of the
constitutionality of a warrantless search and seizure.26 Probable
cause is said to be the minimum element of the balancing proc-
ess.27 Thus, the reasonableness demand of the fourth amendment
is tested by this balancing of interests, the minimum element of
which is probable cause.2 8

The probable cause inquiry, which is applicable both to
searches with and without a warrant, has a specific function to per-
form. This inquiry is directed toward the finding of objective data
indicating that the person or place sought to be searched is in
some way related to criminal activity. 29 By requiring some show-
ing of facts indicative of criminal activity prior to an intrusion,30

the probability of intruding upon the privacy of an innocent person
is lessened.3 1 In this way, the fourth amendment seeks to avoid
arbitrary governmental discretion.32

To understand the function of the balancing test, it is neces-
sary to be cognizant of the fact that the fourth amendment has
been interpreted as favoring searches conducted with a warrant. 33

26. Delaware v. Prouse, 99 S. Ct. 1391, 1396 nn. 9-11 (1979).
27. Id.
28. Id.; see note 30 infra.
29. See generally Carroll v. United States, 267 U.S. 132, 155-63 (1925).
30. Generally, the objective standard that these facts must ordinarily satisfy is

probable cause. It should be noted that in certain limited contexts this inquiry can
be satisfied by the application of a less stringent test known as founded suspicion.
See Terry v. Ohio, 392 U.S. 1, 20-21 (1968); Weisgall, Stop, Search and Seize. The
Emerging Doctrine of Founded Suspicion, 9 U. S.F.L REv. 219 (1974). While this
standard may be less stringent than probable cause, its method and function is pre-
cisely the same. See id.; Delaware v. Prouse, 99 S. Ct. 1391, 1396 (1979). For pur-
poses of this article, the specific standard applied is of no significance and probable
cause will be used to denote the basic inquiry that both standards perform. See
Delaware v. Prouse, 99 S. Ct. 1391, 1396 (1979). Compare Beck v. Ohio, 379 U.S. 89,
96-97 (1964) with Terry v. Ohio, 392 U.S. 1, 20-21 (1968).

While this recently developed lesser standard is not of importance to this arti-
cle, it should be noted that this development has not gone without attack. "The
doctrine has evolved in a piecemeal, ad hoc fashion, with no case articulating guide-
lines for what constitutes the minimum level of founded suspicion." Weisgall,
supra, at 221. Moreover, the concern is expressed that "this failure of the courts to
articulate adequately their standards in this area has led to the possibility that the
founded suspicion doctrine may become an arbitrary and facile means of cutting
corners on the fourth amendment rights of criminal defendants." Id.

31. See Carroll v. United States, 267 U.S. 132, 153-63 (1925); United States v.
Bell, 383 F. Supp. 1298, 1302 (D. Neb. 1974). See generally 1 W. LAFAVE, supra note
14, at 440-41.

32. People v. Superior Court, 3 Cal. 3d 807, 815, 478 P. 2d 449, 453, 91 Cal. Rptr.
729, 733 (1970). "To justify that search, there must be independent probable cause
to believe the vehicle does in fact contain contraband. Such a requirement fulfills
the purpose of the fourth amendment, adverted to earlier, to protect individual pri-
vacy against indiscriminate governmental intrusions. Id.

33. United States v. Ventresca, 380 U.S. 102, 105-06 (1965); 1 W. LAFAVE, supra
note 14, at 445-46. Contra, T. TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETA-
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With only a few specified exceptions, searches without a warrant
are per se unreasonable. 34 This is because the prior judicial action
involved in the issuance of a warrant is believed to be the best pro-
tection against the kinds of arbitrary, discretionary governmental
action that the fourth amendment seeks to proscribe.3 5 The bal-
ancing inquiry reflects this presumption by demanding that there
be not only probable cause to properly limit the intrusion, but also
some governmental need pressing enough to override this pre-
sumption of unreasonableness.

36

Certain exceptions to the general statement that warrantless
searches are per se unreasonable have developed which demon-
strate this double inquiry of probable cause and balancing.37 A
commonly used exception in automobile searches is exigent cir-
cumstances. 3 8 This exception initially requires the basic minimum
element of probable cause.39 Once that is satisfied, the exception
calls for a set of circumstances that tend to make it impossible to
procure a search warrant.4° Given these two elements, the pre-
sumption against warrantless searches is overcome and the rea-
sonableness requirement of the fourth amendment is satisfied.41 It

is essential that both of these elements be satisfied before a war-
rantless search is found to be reasonable.42

The purpose of the probable cause inquiry is exemplified in
the California Supreme Court case of People v. Superior Court
(Kiefer).43 In Kiefer, a police officer stopped the defendant for
speeding." As the cars were moving to the side of the road, the
officer saw a woman's head appear for the first time on the passen-
ger side of the car.45 This figure then bent over again for a period
of time and then finally reappeared. 46 The defendant met the of-

TION, 21 (1969) (the author contends that this disfavor of warrantless searches is
misplaced). Taylor's thesis has not gone without criticism. See, e.g., Amsterdam,
supra note 5, at 409.

34. Katz v. United States, 389 U.S. 347, 357 (1967).
35. United States v. Ventresca, 380 U.S. 102, 105-06 (1965); Beck v. Ohio, 379 U.S.

89, 96 (1964).
36. McDonald v. United States, 335 U.S. 451, 455-56 (1948); see Terry v. Ohio, 392

U.S. 1, 20-21 (1968).
37. United States v. Ventresca, 380 U.S. 102, 106-07 & n.2 (1965).
38. Id.
39. See Carroll v. United States, 267 U.S. 132, 156, 158-59 (1925).
40. Id. at 136; 380 U.S. 102 at 106-07 & n.2.
41. See 267 U.S. 132 at 156.
42. Id.; Terry v. Ohio, 392 U.S. 1, 20 (1968).
43. 3 Cal. 3d 807, 478 P.2d 449, 91 Cal. Rptr. 729 (1970).
44. Id. at 811, 478 P.2d at 450, 91 Cal. Rptr. at 730.
45. Id.
46. Id.
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ficer outside of the car and produced his license.47 The officer,
however, immediately went to the passenger side of the car,
opened the door, and observed green stems lying on the floor
which he believed to be marijuana.48 The woman was ordered
from the car whereupon the officer undertook a thorough search of
the car, finding a small quantity of marijuana.4 9

The court recognized that the officer had cause to stop the ve-
hicle for speeding.5 0 The issue involved was whether the officer's
act of opening the door was an unreasonable search.5 ' The court
recognized that while the initial seizure was justified, each addi-
tional intrusion must independently pass the reasonableness
test.5 2 In assessing whether this last search was reasonable, the
court appropriately started with the minimum inquiry of probable
cause.

5 3

The two facts advanced by the state to show probable cause
were that the defendant was speeding, and the furtive gestures of
the woman passenger.54 As to the traffic violation, the court de-
cided that this fact alone cannot constitute probable cause to
search a vehicle. 55 The court held that a traffic violation is not
probable cause to believe that there are any other criminal viola-
tions which may be uncovered by a search.5 3 The court took notice
of the fact that in California alone, "[m]illions of such vehicles are
stopped every year, and all but a small proportion are doubtless
proceeding at the time on lawful business or innocent pleasure. 57

The argument that the furtive gestures of the passenger con-
stituted probable cause was also dismissed.5 8 The court found that
while the actions of the woman were objectively visible, any mean-
ing ascribed to them was purely subjective, and "[tihe potential
for misunderstanding in such a situation is obvious. '5 9 Thus, fur-
tive gestures alone do not provide facts that reliably indicate crimi-
nal activity and they, therefore, fail to satisfy the probable cause

47. Id.
48. Id. at 811-12, 478 P.2d at 450, 91 Cal. Rptr. at 730.
49. Id. at 812, 478 P.2d at 450, 91 Cal. Rptr. at 730.
50. Id. at 812, 478 P.2d at 451, 91 Cal. Rptr. at 731.
51. Id. at 812, 478 P.2d at 450-51, 91 Cal. Rptr. at 730-31.
52. Id. at 813-14, 478 P.2d at 452, 91 Cal. Rptr. at 732; see Terry v. Ohio, 392 U.S. 1,

18-19 (1968).
53. See 3 Cal. 3d at 815-16, 478 P.2d at 453-54, 91 Cal. Rptr. 733-34.
54. 3 Cal. 3d at 812-13, 816-17, 478 P.2d at 451-52, 454-55, 91 Cal. Rptr. at 731-32,

734-35.
55. Id. at 812, 478 P.2d at 451, 91 Cal. Rptr. at 731.
56. Id. at 815, 478 P.2d at 453, 91 Cal. Rptr. at 733.
57. Id.
58. Id. at 828, 478 P.2d at 463, 91 Cal. Rptr. at 743.
59. Id. at 818, 478 P.2d at 455, 91 Cal. Rptr. at 735.
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inquiry.60 Since the gesture can just as reasonably connote inno-
cent interpretations as criminal, it does not limit the possible in-
trusions that might befall innocent people. 61

In Kiefer the actual balancing process did not need to be in-
voked since the minimum element of probable cause was not satis-
fied.62 In the case of United States v. Bell,63 the intertwined
workings of probable cause and balancing is well expressed. In
Bell the defendants were heading east on the interstate.64 An of-
ficer of the Nebraska State Patrol was on the other side of the me-
dian going in the opposite direction.65 The officer testified that,
although it was dusk and the defendant's oncoming vehicle had its
headlights on, he was sufficiently certain that the vehicle was with-
out a front license plate, that he turned in the median and gave
chase. 66 The officer passed the defendant and positioned himself
in front and to the left of the vehicle for twenty to thirty seconds
before pulling the defendant over.67

After stopping the vehicle, the officer became aware that it did
indeed have a front license plate.68 Nevertheless, he demanded to
see the defendant's drivers license 69 and the motor vehicle regis-
tration.70 While the registration was being located, the officer
moved close to the vehicle and testified he smelled the scent of
marijuana emanating from it.71 The officer then searched the van
and discovered marijuana.7 2 The court found that the officer's ac-
tions were unconstitutional.73 The court concluded that even if the
officer did truly believe that the vehicle was without a front license
plate (the court strongly intimating that the officer's story was but
a pretext for a search) 74 the balancing involved in the fourth
amendment demanded a lesser initial intrusion in such a case. 75

Certainly the lack of a license plate would be cause to stop and
give a traffic ticket. In this case, however, the officer's belief that

60. Id.
61. See id. at 815-18, 478 P.2d at 453-55, 91 Cal. Rptr. at 733-35.
62. 3 Cal. 3d at 828, 478 P.2d at 463, 91 Cal. Rptr. at 743.
63. 383 F. Supp. 1298 (D. Neb. 1974).
64. Id. at 1299.
65. Id.
66. Id.
67. Id.
68. Id.
69. Id.
70. Id. at 1300.
71. Id.
72. Id.
73. Id. at 1303.
74. Id. at 1302-03.
75. Id. at 1301.
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the vehicle was lacking a plate was formed under the most tenuous
of circumstances. 76 Before the stop was made, the officer was in a
much better position to certify if indeed the vehicle did lack a
plate. 77 The court, in effect, held that the officer should have
looked again to see whether there was a front license before pull-
ing the vehicle over.78

This demand reflects the rule that probable cause cannot be
founded on the simple good faith of the officer, as that would result
in constitutionally cognizable intrusions based on nothing more
than inarticulate hunches. 79 Moreover, such a demand properly
reflects the presumption against warrantless searches and
seizures and the intent inherent therein to limit such activities to
necessitous circumstances.8 0 It seems that there was some cause
provided by the officer's story in this case, but the court's balanc-
ing of interests reached the conclusion that the cause was so un-
certain that the right of privacy outweighed the government's
need.81

The court stopped its analysis once it concluded that the initial
stop was thus unreasonable. 82 Even assuming the court had con-
cluded that the initial stop was reasonable, once the officer saw
that there was a front license plate, the better reasoned analagous
cases hold that the officer cannot ask for a driver's license and the
like unless there is some other immediately ascertainable cause to
do S0.83

These cases provide a good introduction to the current method
of warrantless search and seizure adjudication in that they illus-
trate reasonableness adjudications functioning responsively to the
purposes of the fourth amendment. These cases serve as direct
and poignant contrasts to other examples of how this method can
fail abysmally.

NONSTATUTORY NEBRASKA WARRANTLESS SEARCH AND
SEIZURE ADJUDICATIONS

Before analyzing Nebraska's automobile search and seizure
methodology, an introduction to this area of the law in Nebraska is

76. Id. at 1299.
77. Id.
78. See id. at 1301-02.
79. 383 F. Supp. at 1301; see Terry v. Ohio, 392 U.S. 1, 22 (1968).
80. See notes 33-36 and accompanying text supra.
81. 383 F. Supp. at 1301.
82. Id. at 1303.
83. See People v. Grace, 32 Cal. App.3d 447, 108 Cal. Rptr. 66 (1973); State v.

Colgrove, 198 Neb. 319, 253 N.W.2d 20 (1977).
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necessary. As was mentioned, Nebraska had a series of cases al-
lowing random stops without cause based upon Nebraska Revised
Statute Section 60-435.84 The United States Supreme Court in
Prouse reached a contrary result and the last Nebraska case up-
holding such a stop was subsequently reversed by the Nebraska
Court on that basis.85

This article is concerned with what can be termed the non-
statutory cases. These cases are not based upon any statutory au-
thority but are decided upon the basis of traditional analysis under
the fourth amendment.86 Within this category of adjudications
only four instances of automobile search and seizure activities
have been found to be unconstitutional by the Nebraska Supreme
Court.87

IMPLICrr BALANCING AND EXTRANEOUS INFLUENCES

In the vast majority of cases, the Nebraska Supreme Court has
failed to appreciate the proper test of warrantless search and
seizure activity as outlined above.8 8 Rather than employing the
reasonableness balancing test, Nebraska's analysis begins and
ends with probable cause.8 9 The probable cause standard com-
monly employed by the Nebraska Supreme Court is whether the
"facts available to the officer at the moment of the search or the

84. Four cases fall under this heading. State v. Kretchmar, 201 Neb. 308, 267
N.W.2d 740 (1978); State v. Benson, 198 Neb. 14, 251 N.W.2d 659 (1977); State v. Shep-
ardson, 194 Neb. 673, 235 N.W.2d 218 (1975); State v. Holmberg, 194 Neb. 337, 231
N.W.2d 672 (1975). Arguably, State v. Wood, 195 Neb. 353, 238 N.W.2d 226 (1976) also
falls under this heading since the court says Holmberg is controlling, but the court
does not rely on the statutory analysis. See id.

85. State v. Kretchmar, 203 Neb. 663, 280 N.W.2d 46 (1979). Interestingly, a later
United States Supreme Court decision indicates that this reversal on the basis of
Prouse may have been unnecessary. Chief Justice Burger, in Michigan v. DiFillipo,
99 S. Ct. 2627 (1979), carved out a good faith exception to the exclusionary rule when
officers were acting in accordance with a statute that had not, at the time of the
search, been found unconstitutional. Id. at 2633-34.

86. See, e.g., State v. Booth, 202 Neb. 692, 276 N.W.2d 673 (1979); State v. Sotelo,
197 Neb. 334, 248 N.W.2d 767 (1977); State v. Romonto, 190 Neb. 825, 212 N.W.2d 641
(1973); State v. Nichols, 189 Neb. 664, 204 N.W.2d 376 (1973); State v. McElroy, 189
Neb. 376, 202 N.W.2d 752 (1972); State v. Rys, 186 Neb. 341, 183 N.W.2d 253 (1971).

87. State v. Colgrove, 198 Neb. 319, 253 N.W.2d 20 (1977); State v. Aden, 196 Neb.
149, 241 N.W.2d 669 (1976); State v. Howard, 193 Neb. 45, 225 N.W.2d 391 (1975). Most
recently, the Nebraska Supreme Court has reversed its decision in Kretchmar on
the basis of Prouse. See State v. Kretchmar, 203 Neb. 663, 280 N.W.2d 46 (1979).

88. For example, in State v. Romonto, the court concludes that the actions were
reasonable and states, "[t] he actions of the officers in searching defendant's auto-
mobile without a search warrant satisfied constitutional requirement of probable
cause." 190 Neb. at 832, 212 N.W.2d at 645. No mention is made of a balancing proc-
ess. See id. Contrast this approach with notes 25-28 and accompanying text supra.

89. Id. at 828-29, 212 N.W.2d at 644; see State v. Nichols, 189 Neb. 664, 664-66, 204
N.W.2d 376, 377-78 (1973).
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seizure warrant a man of reasonable caution in the belief that the
action taken was appropriate."90

Perhaps this peculiar wording of the probable cause standard
has contributed to this error. Rather than focusing on whether
facts exist which indicate that the private citizen involved might
have been immediately in breach of some law,91 this wording
twists the inquiry to answer the ultimate question of whether the
police action was reasonable. 92 As a result, this probable cause in-
quiry fails to satisfy its specific purpose and is expanded to func-
tion more broadly than was intended.93 All efforts to find the origin
of this wording end at the United States Supreme Court case of
Carroll v. United States,94 but nowhere in Carroll is this wording
found, and in fact, the Court went to great lengths to explain the
proper limited function of the probable cause inquiry.95

Whatever the reason for the failure of the Nebraska Supreme
Court to engage in any explicit reasonableness balancing, it is
clear that it is a methodological error to use probable cause as the
sole basis of inquiry.96 The absence of an explicit balancing proc-
ess in most cases, however, does not mean that the court is not
engaged in any type of balancing. Quite the contrary, an example
will make it clear that some kind of implicit balancing test is in-
volved in these decisions.

In State v. Nichols,9 7 the defendant was convicted of breaking
and entering.98 Evidence for the conviction was obtained after the
car in which he was riding was stopped and searched. 99 The rea-
son for the stop in this case is a bit complex. Apparently, an officer

90. State v. McElroy, 189 Neb. 376, 378, 202 N.W.2d 752, 754 (1972) (emphasis
added); see State v. Sotelo. 197 Neb. 334, 340, 248 N.W.2d 767, 771 (1977); State v.
Romonto, 190 Neb. 825, 829, 212 N.W.2d 641, 644 (1973); State v. Nichols, 189 Neb. 664,
664-65, 204 N.W.2d 376, 376-78 (1973).

91. See notes 29-32 and accompanying text supra.
92. The Nebraska court employs this standard in such a manner that the prob-

able cause standard is the dominant inquiry and the word "appropriate" function-
ally answers the reasonableness test. See note 90 supra.

93. See notes 29-32 and accompanying text supra. Using the word "appropri-
ate" does not require the examination of whether the facts, existing at the time of
the search, indicate that the person or place sought to be searched is somehow re-
lated to criminal activity. Rather, the inquiry asks whether the action was appropri-
ate, a question that is supposed to be answered by the balancing process combined
with probable cause. See notes 25-28 and accompanying text supra.

94. 267 U.S. 132 (1927). Whenever this vaguely worded standard is cited, it ulti-
mately traces back to Carroll as its supposed seminal origin. See Terry v. Ohio, 392
U.S. 1, 22 (1963); State v. McElroy, 189 Neb. 376, 378, 202 N.W.2d 752, 754 (1972).

95. Carroll v. United States, 267 U.S. 132, 155-163 (1925).
96. Terry v. Ohio, 392 U.S. 1, 22-23 (1963).
97. 189 Neb. 664, 204 N.W.2d 376 (1973).
98. Id. at 664, 204 N.W.2d at 377.
99. Id. at 665, 204 N.W.2d at 377.
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had stopped the car for an undisclosed reason but allowed it to
continue on.10 0 He later checked the names of the occupants and
found them to be ex-convicts. 10 1 He then radioed to other officers
down the highway and alerted them that this vehicle was ap-
proaching and that its occupants were ex-convicts. 10 2 These of-
ficers spotted the car and stopped and searched it without any
further reason.10 3 There were no facts or allegations that these
men were wanted for anything, or that they had presently done
anything wrong.10 4 Moreover, at the time of the stop, the police did
not allege that they knew of any recent illegal activities in the
area.10 5 Still, the court validated this action.10 6

It is clear that criminal reputation, standing alone, cannot pro-
vide probable cause. 10 7 It is equally clear that the only reason for
the stop in this case was precisely this kind of criminal reputa-
tion.10 8 Judge McCown, in his dissent, pointed out the blatant in-
consistency of the majority's position which validates a
warrantless intrusion without a finding of any probable cause that
is recognized by the fourth amendment. 109 Judge McCown's dis-
sent suggests that the majority opinion simply says that ex-con-
victs can be stopped without cause, even though there is no basis
in the law for such an outcome.110

His dissenting opinion leaves little room to doubt the function-
ing of a determinative implicit balancing process in the majority's
analysis that is apparently unconcerned with the law."'

The only way to understand Nichols is to accept the proposi-
tion that some kind of implicit balancing process is inherent in the
majority's decision that had the effect of adjusting the probable
cause standard and overriding the defendant's right to privacy in
favor of the government's need." 2 It would appear that the court

100. Id. at 664, 204 N.W.2d at 377.
101. Id.
102. Id.
103. Id. at 664-65, 204 N.W.2d at 377.
104. Id. at 666, 204 N.W.2d at 378 (McCown, J., dissenting).
105. Id.
106. Id.
107. See Spinelli v. United States, 393 U.S. 410 (1969). For an excellent and thor-

ough discussion of the permutations of this issue, see 1 W. LAFAvE, supra note 11,
at 465-76.

108. State v. Nichols, 189 Neb. 664, 667, 204 N.W.2d 376, 378 (1973).
109. Id.
110. Id.
111. See id.
112. Several observations lead to this thesis. First is the blatant inconsistency

between the law and the outcome. See notes 107-09 and accompanying text supra.
Second is a vague, unexplained reference to this defendant's right of privacy. See
189 Neb. at 665, 204 N.W.2d at 378. Finally, there is Justice McCown's dissenting
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adopted an implicit balancing process that effectually overrode a
lack of probable cause, even though probable cause is supposed to
be the minimum element in a finding of reasonableness. 1 3

The faults with such an approach are many, the first of which
is the failure to perceive the proper test of a warrantless search
and seizure." 4 The primary purpose of balancing is not explicitly
recognized," 5 and the minimum inquiry of probable cause is effec-
tually emasculated." 6 Second, since the court's ultimate basis for
its decision is well obscured, it is difficult to understand just what
the law is.117 Most importantly, such an approach fails to ade-
quately enforce the fourth amendment. When the minimum ele-
ment of probable cause can be so clearly dismissed, without any
discussion of how or why, the protections of the fourth amendment
appear to be of little value." 8

Another problem inherent in the use of implicit balancing is
the inability to know precisely what factors go into the balance.
Case law makes it clear that the only factors to be balanced are the
promotion of legitimate government interests versus the intrusion
into privacy." 9

Nichols suggests, however, that the criminal status of a de-
fendant affects his constitutional protection. If this is the case,
drastic problems might ensue. Many defendants asserting fourth
amendment violations are clearly guilty of crimes.1 20 If the lessen-
ing of protections found in Nichols carries over to cases where the
defendant may not have formerly been a criminal, but clearly is
now, the potential for destruction of fourth amendment rights is
critical. 121 Should a defendant's guilt or innocence be allowed to
affect the outcome, the result will affect not merely the defendant,

observation that the majority is merely holding that ex-convicts can be stopped and
searched on that basis alone. Id. at 666-67, 204 N.W.2d at 378. Since the court could
not reach this outcome under any rule of law, some extra-legal process must have
been at work. An implicit balancing process of governmental need versus the right
to privacy, functioning without concern of the law, is the most plausible explanation
consistent with the three observations listed above.

113. Compare notes 25-32 and accompanying text supra with notes 107-109 and
accompanying text supra.

114. See text accompanying note 28 supra.
115. See notes 88-90 and accompanying text supra.
116. See notes 107-109 and accompanying text supra.
117. In Nichols, for example, there is no indication as to what the decision is

based upon. See notes 107-113 and accompanying text supra. This being the case, it
is impossible to apply the case prospectively for purposes of formulating police pro-
cedures or in hindsight for purposes of precedent.

118. See notes 107-109 and accompanying text supra.
119. See Delaware v. Prouse, 99 S.Ct. 1391, 1396 (1979).
120. See notes 13-16 and accompanying text supra.
121. See notes 12-15 and accompanying text supra.
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but everyone in society who must derive their protections from
these adjudications. 2 2 To apply fourth amendment decisions to
society in general is most unfair, if a critical factor in the balancing
process was a specific defendant's guilt.123 The logical result of
such an analysis would be akin to a presumption that everyone in
society is as guilty as the defendant on trial.124

If, as is often the case, the defendant's guilt is established
solely by the very evidence he seeks to suppress, then to allow a
defendant's guilt to affect the balancing process would, in effect, be
to uphold a search or seizure on the basis of what it discovered.
This runs directly counter to the accepted proposition that fourth
amendment intrusions cannot be upheld on the grounds of what
they uncover. 25 If criminality becomes part of an implicit balanc-
ing process, this basic maxim will be effectively bypassed and soci-
ety as a whole will suffer, not merely the specific defendant.126

Since it is impossible to tell what factors do go into the implicit
balancing, this query is mostly conjecture. 27 Conjecture or not,
the mere fact that it is a possibility is a strong argument for the
Nebraska Supreme Court to make its decision-making processes
explicit so it can be known for certain that only doctrinal factors
enter the balancing.

In summary reasonableness balancing is the ultimate test of a
warrantless search and seizure under the fourth amendment. 128

The Nebraska Supreme Court, however, explicitly often uses only

122. See notes 14 & 15 and accompanying text supra.
123. See Dworkin, supra note 1, at 330-31. The Fourth Amendment protects all

of society through a given defendant. Id. Moreover, the effect of a given case is to
prospectively decide society's protections. Id. Given this, if a specific defendant's
guilt is crucial to a finding of reasonableness, the application of the decision to soci-
ety would be misplaced.

124. Id.
125. Johnson v. United States, 333 U.S. 10, 16-17 (1948).
126. See notes 12-16 and accompanying text supra.
127. But there are hints that indicate that this conjecture is not unfounded. See,

e.g., State v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973). The Romonto Court
included a most unexplainable postscript in the decision: "In passing we might add
that the evidence disclosed. . . that the contraband was being transported back to
the state of Ohio, where it was to be sold to students." Id. at 831-32, 212 N.W.2d at
645. While this may have been important for sentencing or some other issue in the
case, it had nothing to do with the fourth amendment issue that was appealed. Id.
at 828, 212 N.W.2d at 644. It had nothing to do with probable cause, and it had no
place in the reasonableness balancing test. See notes 25-28 and accompanying text
supra. The fact that it was in the decision intimates something about the kinds of
factors that the court seems to find important, and that it possibly considers in its
implicit balancing process.

128. Terry v. Ohio, 392 U.S. 1, 20 (1968); Camara v. Municipal Court, 387 U.S. 523,
534-37 (1967).
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the probable cause test in these situations,129 and the substantive
content of probable cause appears to be determined by an implicit
balancing process. 130 Moreover, the probable cause standard most
often used by the court is vaguely worded and of dubious origin. 131

Finally, the implicit balancing by the court seems to introduce ex-
traneous factors which should not be involved. 132

USE OF PREMISES

Given the background on the proper test of warrantless activ-
ity that has been developed, it is clear that the crucial elements of
fourth amendment decision-making are the government's need,
the invasion of privacy, and probable cause. 133 The manner in
which these elements are adjudged is critical. This section dis-
cusses, on the basis of available indicia of balancing, the manner in
which the Nebraska Supreme Court balances the weight of the
government's need against the intrusion upon privacy.

In State v. Romonto,134 the factual situation was virtually iden-
tical to that of Bell. 35 The initial question presented to the court
in Romonto was whether there was adequate cause to make the
stop. 136 Bell answered this question against the government. 137

The Romonto Court, however, completely avoided the issue of
whether there was adequate cause to make the stop, 138 instead, the
court addressed the question of whether an officer must have
cause to arrest a person before that person can be stopped 39 On
this basis the court concluded that the stop was constitutional, and
any other result would "cripple law enforcement," "emasculate
crime prevention," and "render peace officers impotent and use-
less."' 4 Moreover, the court stated that "the very purpose of the
law is to restrict the rights of the individual to provide protection
for society."'

4 1

Three elements of the Romonto court's analysis are important.
First, although this appears to be an example of balancing, no real

129. See notes 88 & 89 and accompanying text supra.
130. See notes 110-113 and accompanying text supra.
131. See notes 90-96 and accompanying text supra.
132. See notes 119-127 and accompanying text supra.
133. See notes 25-28 and accompanying text Jupra.
134. 190 Neb. 825, 212 N.W.2d 641 (1973).
135. Compare United States v. Bell, 383 F. Supp. 1298 (D. Neb. 1974) with State

v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973).
136. 190 Neb. at 830, 212 N.W.2d at 644.
137. 383 F. Supp. at 1303.
138. 190 Neb. at 830, 212 N.W.2d at 644-45.
139. Id.
140. Id. at 830, 212 N.W.2d at 644.
141. Id. at 830, 212 N.W.2d at 645.
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balancing occurred. The right of privacy is not weighed in the bal-
ance. 14 2 Moreover, the court's entire analysis appears verbatim
from an earlier case 143 and completely misses the critical issue. 1 4

Although neither the defendant nor the prosecution raised the is-
sue of whether an officer must have cause to arrest before he can
make a stop,145 the court found this issue to be central. 146 The real
issue was simply whether adequate cause existed to make the
stop. 147 The question the court faced was decided in favor of the
government in 1925 and thus placed the defendant in an indefen-
sible position. 14

Second, the court held that this premise-that you must have
cause to arrest before a search is conducted-is false. 14 9 Although
this was not the defendant's contention, 50 the court's discussion
of this issue is most illuminating. To rebut this premise that ap-
peared by the court's volition, 151 the court relied on an unfounded,
unsubstantiated premise of its own, namely, that not to allow a
stop under the circumstances of this case "would emasculate
crime prevention and render peace officers impotent and use-
less."1

5 2

To reach this end, the court performed a most nimble pirou-
ette. In the same case the court cited one of its oft-quoted state-
ments in this area of the law to the effect that each case must be
decided on its own facts. 53 As Bell made clear it would not emas-
culate crime prevention and render officers impotent if they were
not allowed to stop vehicles, proceeding in the opposite direction
with a combined closing speed in excess of one hundred miles per

142. See id. at 830, 212 N.W.2d at 644-45.
143. See State v. Carpenter, 181 Neb. 639, 644-45, 150 N.W.2d 129, 133 (1967).
144. The initial issue in Romonto was whether there was cause to make this

stop. The response by the court approaches the question of whether an officer must
have cause to arrest to make the stop. 190 Neb. at 830, 212 N.W.2d at 644-45. For
good discussions of the distinction between cause to search and cause to arrest, see
Y. KAMISAR, W. LAFAVE & J. ISRAEL, supra note 22, at 228-29; 1 W. LAFAVE, supra
note 14, at 441-44.

145. See Brief for Appellant at 1-2, State v. Romonto, 190 Neb. 825, 212 N.W.2d 641
(1973); Brief for Appellee at 2, State v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973).

146. State v. Romonto, 190 Neb. 825, 828-31, 212 N.W.2d 641, 644-45 (1973).
147. Id. at 830, 212 N.W.2d at 644.
148. See Carroll v. United States, 267 U.S. 132 (1925). 'The right to search and

the validity of the seizure are not dependent on the right to arrest. They are depen-
dent on the reasonable cause the seizing officer has for belief that the contents of
the automobile offend against the law." Id. at 158-59 (this statement presupposes
the exigency of a moving vehicle).

149. 190 Neb. at 830, 212 N.W.2d at 644.
150. See note 145 and accompanying text supra.
151. See notes 138, 139, & 143-145 and accompanying text supra.
152. 190 Neb. at 830, 212 N.W.2d at 64445.
153. Id. at 829, 212 N.W.2d at 644.
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hour, that they thought might be lacking a front license plate.154

The Romonto Court avoided this problem by generalizing away
from the facts and issues of this case by saying the isue apparently
is whether an officer must have cause to arrest before he can stop a
vehicle, not whether the specific facts of this case warranted such a
stop.

15 5

Nowhere did the court substantiate, or even question, the va-
lidity of its premise that this kind of activity must be allowed for
effective law enforcement to continue. 5 6 'Indeed, the court made
great efforts to camouflage this proposition so it would not sound
absurd when applied to this case.'5 7 A comparison with Bell sup-
ports the conclusion that the Nebraska Supreme Court really did
not stop to consider the actual needs in this situation, but instead
cited a quotation completely without relevance to the case at
hand.158

The third problem is seen when the court stated that the very
purpose of the law is to restrict the rights of individuals for the
protection of society. 15 9 This is clearly contrary to the purpose of
the fourth amendment which is to restrict the rights of the police
for the protection of society. 160 Unfortunately, this latter outlook is
notably lacking from this and other Nebraska warrantless search
and seizure cases.' 61 The emphasis is upon restricting the rights of
the individual, not the rights of the police, as the belated balancing
in Romonto demonstrates. 62

Finally, the court expressed the belief that commendation,
rather than condemnation, is deserving these officers. 63 Given the
court's decision in Bell, it is not at all clear that these police of-
ficers did not infringe the law of the fourth amendment. 64 The
court's comment is but another example of unquestioned prem-
ises. In this case, that police officers are the good guys 65 and need
not be questioned.166 This premise was most vociferously attacked

154. United States v. Bell, 383 F. Supp. 1298, 1301 (D. Neb. 1974).
155. 190 Neb. at 830, 212 N.W.2d at 644.
156. See id. at 830, 212 N.W.2d at 644-45.
157. See notes 151-156 and accompanying text supra.
158. Compare United States v. Bell, 383 F. Supp. 1298 (D. Neb. 1974) with State

v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1974).
159. 190 Neb. at 830, 212 N.W.2d at 644-45.
160. See notes 7 & 8 and accompanying text supra.
161. Compare cases cited in note 84 supra with Delaware v. Prouse, 99 S. Ct.

1391 (1979).
162. 190 Neb. at 830, 212 N.W.2d at 644-45.
163. Id. at 831, 212 N.W.2d at 645.
164. United States v. Bell, 383 F. Supp. 1298, 1302-03 (D. Neb. 1974).
165. For a discussion of this premise see Amsterdam, supra note 8, at 400.
166. See id. at 420; McDonald v. United States, 335 U.S. 451, 456 (1948). "Power is
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by the Bell Court.167 By comparison with other courts, Nebraska
has failed to question the veracity or motivation of officers involved
in such situations.168 This remains the ground of unsubstantiated
premises.

Not only does the court hide from view the proper determina-
tive analysis, 169 it also propounds unanalyzed and unsubstantiated
premises that fly in the face of the fourth amendment. 70 This oc-
curs most notably by avoiding the importance of the individual's
rights, 171 and by accepting without question the necessity of the
government's need 72 and the veracity of officers' stories. 173 Given
the fourth amendment's purpose 74 and the preference for war-

a heady thing; and history shows that police acting on their own cannot be trusted."
Id.

167. United States v. Bell, 383 F. Supp. 1298, 1302-03 (D. Neb. 1974). As has been
mentioned, the facts in Bell and Romonto are virtually identical. The fact is that
even the same police officer is involved in both cases. See Brief for Appellant at 5,
State v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973); United States v. Bell, 383 F.
Supp. 1298, 1302-03 (D. Neb. 1974).

The Court in Bell challenged the officer's ability to see what he testified that he
saw. 383 F. Supp. at 1303. That is, the ability to perceive the lack of a license plate
from the other side of the Interstate at dusk with the oncoming vehicles headlights
on and an approximate closing speed of 120 m.p.h. 383 F. Supp. at 1299. The court
also noted this officer's bizarre and dubious propensity to find himself in similar
situations so consistently. 383 F. Supp. at 1302-03. An updated review of cases and
briefs discloses that this officer has been involved in at least the following reported
decisions: United States v. Harris, 528 F.2d 1327 (8th Cir. 1975); United States v.
Pitchford, Crim. No. 74-0-47 (D. Neb. 1975); United States v. Bell, 383 F. Supp. 1298
(D. Neb. 1975); State v. Sotelo, 197 Neb. 334, 248 N.W.2d 767 (1977); State v. Shepard-
son, 194 Neb. 673, 235 N.W.2d 218 (1975); State v. Holmberg, 194 Neb. 337, 231 N.W.2d
672 (1975); State v. Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973). This activity of a
single officer forcefully drives home the need not only to question officer's motives
and veracity, but also the potential for constitutional infringements possessed by
law-enforcement officials.

168. Compare State v. Shepardson, 194 Neb. 673, 674, 235 N.W.2d 218, 220 (1975)
(where an officer stopped the defendant because he "just didn't look like he be-
longed in the vehicle.") and State v. Kretchmar, 201 Neb. 308, 309, 267 N.W.2d 740,
741-42 (1978) (where an officer stopped a vehicle because it was a late model car,
and the driver looked like he might be an illegal alien) with People v. Grace, 32 Cal.
App. 3d 447, 450, 108 Cal. Rptr. 66, 68 (1973) (where the officer stopped a car because
he alleged the taillight was inoperative).

169. See notes 88 & 89 and accompanying text supra.
170. See notes 149-157 & 163-168 and accompanying text supra.
171. See note 142 and accompanying text supra. Compare State v. Holmberg, 194

Neb. 337, 341, 231 N.W.2d 673, 675 (1975) (where the court says of automobile stops,
"[t] he inconvenience experienced by the individual motorist is relatively slight
• ..") with Delaware v. Prouse, 99 S. Ct. 1391, 1398 (1979) (where the Supreme
Court says that such activity involves "a possibly unsettling show of authority" and
the such stops "interfere with freedom of movement, are inconvenient, and con-
sume time").

172. See notes 149-156 and accompanying text supra.
173. See notes 163-168 and accompanying text supra.
174. See notes 7-12 and accompanying text supra.
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rants,175 such unsubstantiated premises do not belong in warrant-
less search and seizure adjudications.

UNDERMINING THE FOURTH AMENDMENT: DECISION-MAKING

WITHOUT ANALYSIS OF FACTS OR LAW

In Nichols the court cited rules without analyzing how they
applied to the facts of the case and then arrived at a conclusion
that cannot be sustained by such application and analysis.176

Romonto exemplifies this same kind of process. 177 On the issue of
whether the initial stop was justified, the court sidestepped the
real issue and replaced it with the issue of whether it was neces-
sary for there to be cause to justify an arrest in order for the stop to
be justified.178 But this only answered the first question of
whether the initial stop was justified. 179 The Romonto decision
contains similar analysis on the issue of whether what occurred
after the stop was reasonable. 8 0 The basic rule is that each addi-
tional intrusion must independently pass the reasonableness
test.18 ' It is crucial, therefore, that a court precisely determine the
order in which facts amounting to probable cause arose, and when
each successive intrusion took place.182 Moreover, it should be ob-
vious that the court must critically analyze each fact in light of the
probable cause inquiry, before that fact is allowed to be applied in
this scenario.

183

The vehicle in Romonto was stopped on the suspicion that it
lacked a front license plate. 8 4 Once the car was stopped, it was
apparent to the officer that the suspicion was unfounded.185 None-
theless, the officer asked to see a driver's license and a vehicle re-
gistration, which the defendant produced.186 After this point,
however, the court makes no effort to present a precise, chronologi-
cal statement of facts.187 Indeed, it is impossible from the court's

175. See notes 33-35 and accompanying text supra.
176. See notes 107-113 and accompanying text supra.
177. See notes 204-221 and accompanying text infra.
178. See notes 153-155 and accompanying text supra.
179. State v. Romonto, 190 Neb. 825, 830, 212 N.W.2d 641, 642-44 (1973).
180. See notes 204-221 and accompanying text infra.
181. See notes 50-52 and accompanying text supra.
182. See, e.g., People v. Superior Court, 3 Cal.3d 807, 811-15, 478 P.2d 449, 450-53,

91 Cal. Rptr. 729, 730-33 (1970). The court carefully laid out the facts in chronological
order and in the subsequent discussion stressed scope of the search limitations. Id.

183. See, e.g., notes 54-61 and accompanying text supra.
184. State v. Romonto, 190 Neb. 825, 826, 212 N.W.2d 641, 643 (1973).
185. Id.
186. Id.
187. Compare recitation of facts in Romonto, 190 Neb. at 826-27, 190 N.W.2d at

643-44, with facts accepted by both Appellant and State, see Brief for Appellant at 6-
7; Brief for Appellee at 2.
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statement of facts to determine the order of what ensued. 188 A
comparison of the court's statement of facts, with the statement of
facts accepted in both the appellant's and appellee's briefs, indi-
cates what can only be described as vagueness verging on misrep-
resentation. 189 The court's statement indicates that the officer
immediately saw incriminating evidence in the car, a ball of
hasish, and his actions developed from there. 190

The facts, as set forth in the briefs, portray a completely differ-
ent situation.191 By this account, the officer asked to see the de-
fendant's driver's license and vehicle registration, which were
presented to him as he walked to the front of the car, only to dis-
cover that it did indeed have a front license plate.192 At this time
the officer immediately began questioning the defendant about
drugs,193 and searched the person of the defendant without making
an arrest.194 He then asked to look in the glove compartment. 95

The defendant opened the passenger door, sat on the seat, and
took out the contents of the glove box as the officer examined
them.196 Those materials were then put back and the door
closed.' 97 The officer continued asking the defendant about mari-
juana, 198 and then asked to search a jacket he saw in the car. 99

The officer found two pipes in the jacket and, at this time, saw the
incriminating evidence that the court intimated was immediately
perceived.

2 00

The immediate questioning regarding marijuana and the
search of the defendant in particular are not mentioned by the
court.20 ' Other facts are also left unanlyzed; for example, the court
stated that the officer searched the jacket because he saw suspi-
cious bulges in it.20 2 Moreover, the court presented all of the facts
in a sequential quandry, making it impossible to properly analyze
the reasonableness of the scope of this search.20 3

188. State v. Romonto, 190 Neb. 825, 826-27, 190 N.W.2d 641, 643-44 (1973).
189. Compare id. at 820, 212 N.W.2d at 643 with Brief for Appellant at 6-7 and

Brief for Appellee at 2.
190. See 190 Neb. at 826, 212 N.W.2d at 643.
191. See Brief for Appellant at 6-7.
192. Id. at 7.
193. Id.
194. Id.
195. Id.
196. Id.
197. Id.
198. Id.
199. Id.
200. Id.
201. See 190 Neb. at 826, 212 N.W.2d at 643.
202. Id. at 826-27, 212 N.W.2d at 643.
203. See notes 187-189 and accompanying text supra.
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In its analysis of the facts, the court did not consider what
cause the officer had to ask for license and registration, to search
the defendant and the glove box, or to interrogate the defendant,20 4

nor did the court analyze whether suspicious bulges could be prob-
able cause. 20 5 What the court did do can be summarized quite
quickly. First, the court listed several rules: 20 6 probable cause for
searching automobiles is different from fixed structures; 207 reason-
ableness is judged by probable cause;20 8 probable cause must be
determined by a factual, not a technical, standard;20 9 and what is
reasonable is not to be determined by any fixed formula, but by the
facts of each case.2 10 The court then listed all of the facts in a way
tending to incriminate the defendant, including suspicious bulges,
without any attempt to analyze their acceptability as probable
cause as was seen in Kiefer, and without any attention being given
to when the facts arose in relation to when the intrusions oc-
curred.21 1 The court then concluded that the plain view doctrine
was applicable and the search justified.21 2

There was absolutely no attempt to analyze which facts were
the crucial ones, in what progression they arose, or how they were
indicative of a criminal offense.2 13 Furthermore, the court never
considered the reasonableness of any further investigation once
the cause for the initial stop was determined to be without sub-
stance.21 4 This decision is the methodological mirror image of
Nichols and many others.21 5 The court explicitly used probable
cause as the sole test of reasonableness 216 and failed to analyze
how that standard was satisfied.217 The court then added some
other rules that seem to apply, and, on that basis, made a decision
without explaining how those rules led to the decision and without
discussing any of the troublesome subtleties.2 18

Perhaps most troublesome is the fact that nowhere is the pur-

204. 190 Neb. at 828-30, 212 N.W.2d at 644.
205. Id.
206. Id.
207. Id. at 828-29, 212 N.W.2d at 644.
208. Id. at 826, 212 N.W.2d at 644.
209. Id.
210. Id.
211. Id.
212. Id.
213. Id.
214. Id. Contra, see cases cited in note 83 and accompanying text supra.
215. See, e.g., notes 105-113 and accompanying tet supra; see cases cited in note

86 supra.
216. 190 Neb. at 828-29, 212 N.W.2d at 644.
217. Id.
218. Id. For a discussion of the subtleties see notes 213 & 214 and accompanying

text supra.
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pose or intent of the fourth amendment considered.2 19 Basically, a
fourth amendment decision was made without ever considering
the fourth amendment.220 Esoteric rules far removed from the ulti-
mate concern of the fourth amendment were the only connection
thereto, and even the application of those rules to the facts of the
case was not explained.22 1

Romonto, viewed in light of the court's facts, could have been a
reasonable exercise of police power. It could just as easily, how-
ever, have been a case of unreasonable discretion based on some
prejudicial police hunch.222 Given the undisputed facts as
presented in the briefs,223 the latter interpretation seems more
likely.

2 2 4

While it may seem proper that this criminal was apprehended,
the court failed to appreciate the impact upon the innocent soci-
ety.225 Who can say how many vehicles have been similarly
stopped and their occupants abused before the offending officer
was satisfied with their innocence? 226 It is this indeterminable
group, that must be considered and protected. 227

When rules are so divorced from their seminal origins and ap-
plied so uncritically, they are robbed of their substance and mean-
ing. The decisions cited in contrast to the Nebraska cases
generally present a rule, give its background and purpose in regard
to the fourth amendment, and then proceed to apply the facts to
that rule in light of the more ultimate arbiter of the fourth amend-
ment.228 As was stated in one California decision, "[wihat is the

219. See 190 Neb. at 828-831, 212 N.W.2d at 644-45.
220. Id.
221. See notes 204-218 and accompanying text supra.
222. See note 167 and accompanying text supra. Compare State v. Romonto, 190

Neb. 825, 827-32, 212 N.W.2d 641, 643-44 (1973) with United States v. Bell, 383 F. Supp.
1298, 1301-03 (D. Neb. 1974).

223. See notes 191-200 and accompanying text supra.
224. The Bell Court's characterization of the tactics of the arresting officer in

both Bell and Romonto seems vividly accurate. See 383 F. Supp. at 1301-03. The
court concluded that, "at best, Officer Compton was acting upon a generalized sus-
picion that a van utilizing the interstate system heading east with out-of-state li-
cense plates, particularly from California or the Southwest, and being driven by a
youthful driver might be engaged in criminal drug-related activity. 383 F. Supp. at
1301. The court in Bell also observed that, "constitutional intrusions of this magni-
tude based upon such an unfounded belief can neither be outweighed nor coun-
tered by a governmental interest." Id.; see note 167 and accompanying text supra.
Even so, the Romonto Court upheld a warrantless search and seizure that is by
definition per se unreasonable. See notes 33-35 and accompanying text supra.
These actions were termed "commendable." 190 Neb. at 831, 212 N.W.2d at 645.

225. See notes 7-15 and accompanying text supra.
226. See Comment, 56 NEB. L REV. 599, 616 (1977).
227. See notes 7-15 and accompanying text supra.
228. Compare State v. Nichols, 189 Neb. 664, 204 N.W.2d 376 (1973); State v.
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test of reason which makes a search reasonable? The test is the
reason underlying and expressed by the Fourth Amendment: the
history and the experience which it embodies and the safeguards
afforded by it against the evils to which it was a response. '229 Any
method less thorough than this is not an adequate guarantee of
fourth amendment rights.

This section has attempted to indicate three areas of method-
ological failure in Nebraska's non-statutory warrantless search and
seizure law. First, the court applies the wrong test of such activity.
Included in this was a demonstration of the functioning of an im-
plicit balancing process and, arguably, the influence of unaccept-
able considerations in this balancing. Second, the court uses
unanalyzed premises to answer the critical questions in the rea-
sonableness test. Finally, the court fails to provide adequate anal-
ysis of either the facts or law in its decision-making.

CONCLUSION

The difficulties in fourth amendment adjudication are many
and weighty. Even commentators who most vociferously attack
fourth amendment jurisprudence recognize that it is perhaps the
most difficult area of the law for jurists. 23 0 The test of warrantless
search and seizure is multifaceted and complex, involving interre-
lated inquiries into probable cause and balancing. Even more
troublesome is the constant pressure involved with potentially
having to let criminals go free, for both political and public senti-
ment runs strong against such results.

Still, despite the feeling that the courts should not police the
police, that is precisely the courts' job.231 Despite the various
problems and pressures, courts must enforce the fourth amend-
ment. The cost of acceding to these short term pressures and inad-
equately enforcing these protections could well be to allow inroads
on freedoms our society considers precious. 232

This article has endeavored to show that both Nichols and
Romonto are instances of such inroads. The three methodological
problems that have allowed this lessening of protections have been

Romonto, 190 Neb. 825, 212 N.W.2d 641 (1973); and State v. Holmberg, 194 Neb. 337,
231 N.W.2d 672 (1975) with People v. Superior Court, 3 Cal. 3d 807, 478 P.2d 449, 91
Cal. Rptr. 729 (1970); United States v. Bell, 383 F. Supp. 1298 (1974); and Delaware v.
Prouse, 99 S. Ct. 1391 (1979).

229. People v. Superior Court, 3 Cal. 3d 807, 813, 478 P.2d 449, 452, 91 Cal. Rptr.
729, 732 (1970).

230. See Amsterdam, supra note 8, at 350-55.
231. Id. at 371.
232. See note 11 supra.
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analyzed in depth. These methodological problem areas have been
shown to be contrary to the purpose of the fourth amendment and
United States Supreme Court methodology.

If the Nebraska Supreme Court is to enforce the fourth
amendment, these three methodological areas must change. The
probable cause inquiry must be must assume its proper role in the
balancing process. When balancing interests, those interests must
not be gauged on the basis of unsubstantiated premises. Prouse
made clear that the right to privacy must be taken seriously and
the government need must be critiqued in light of the presumptive
disfavor inherent in warrantless activity.233 The rules used to
reach decisions must also be analyzed and applied to the case. But
most importantly, the overriding concerns of the fourth amend-
ment must be drawn into a more central position in the decision-
making process. By distancing the ultimate arbiter of such activi-
ties from the final decision by successive layers of unconnected
rules, the demands of the fourth amendment are diluted. Rules do
have their place in the analysis, but they must constantly be
grounded by the function they were intended to perform. They
must not be allowed to become an impenetrable bureaucracy of
specifics stifling the efficacy of the fourth amendment.

Fortunately, the time for change may have arrived. First, a re-
cent decision by Judge Clinton is a vast improvement in most of
the areas described.2 34 Second, there have been two recent
changes of personnel on the court that will surely have some ef-
fect.235 Finally, the blow delivered by Prouse caused immediate
reaction by the Nebraska Supreme Court to disavow its earlier po-
sition regarding stops without cause.236 This should provide, at the
very least, reason to reflect on fourth amendment law in general.
Moreover, a comparison reveals that two of the three methodologi-
cal problems discussed regarding the non-statutory methodology
are also present in the statutory cases that have been rejected by
Prouse.237 In both instances the methodology in Prouse was con-
trary to the methodology used by the Nebraska Supreme Court.238

Arguably, these methodological differences were determinative of
the opposite results reached'by the United States Supreme Court

233. Delaware v: Prouse, 99 S. Ct. 1391, 1398-99 (1979).
234. State v. Colgrove, 198 Neb. 319, 253 N.W.2d 20 (1977).
235. Chief Justice White and Judge Spencer are no longer sitting with the court

and have been replaced by Chief Justice Krivosha and Judge Hastings, respect-
vely.

236. See State v. Kretchmar, 203 Neb. 663, 280 N.W.2d 46 (1979).
237. See note 171 and accompanying text supra. Compare Delaware v. Prouse,

99 S. Ct. 1391 (1979) with State v. Holmberg, 194 Neb. 337, 231 N.W.2d 672 (1975).
238. Id.
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and the Nebraska Supreme Court.
2 3 9 This situation provides ad-

ded impetus for change.
On the negative side, the most recent cases still show an un-

certainty of direction. In State v. Booth,24° the court allowed, as an
important factor of probable cause, the fact that a suspect under
surveillance came out of a gasoline station office, stopped, paused,
and turned to go to the restroom. 24 1 Judge McCown's dissenting
opinion, joined by Judge White, intimates the reasoning of Califor-
nia's furtive gesture analysis discussed earlier.242 Justice Clinton,
who wrote the fine opinions in State v. Colgrove243 and State v.
Aden 24 was in the majority,245 and Chief Justice Krivosha con-
curred in the result only.24 6 Moreover, while Judge McCown is the
most consistent dissenter, and, by Supreme Court standards the
most effective fourth amendment jurist,24 7 he unexplicably con-
curred in Romonto,24 though he later called for Romonto to be
considered overruled by Colgrove.249

To say the least, the current status of this law in Nebraska is in
flux. Nebraska's non-statutory warrantless search and seizure
methodology clearly fails to satisfy the purposes of the fourth
amendment or United States Supreme Court precedent. More-
over, Prouse provides not simply cause for reflection, but, as has
been intimated, a further demand for change, not simply in the
statutory context, but more importantly in the nonstatutory con-
text as well.

Thomas A. Rossi-'81

239. Id.
240. State v. Booth, 202 Neb. 692, 276 N.W.2d 673 (1979).
241. Id. at 697-98, 276 N.W.2d at 676.
242. Id. at 701-02, 276 N.W.2d at 678 (McCown, J., dissenting); see note 58-61 and

accompanying text supra.
243. 198 Neb. 319, 253 N.W.2d 20 (1977).
244. 196 Neb. 149, 241 N.W.2d 669 (1976).
245. 202 Neb. at 693, 226 N.W.2d at 674.
246. Id. at 701, 276 N.W.2d at 678.
247. That is, Justice McCown's dissents in various cases mirror the Supreme

Court's reasoning to a great degree. See notes 107-09 and accompanying text supra.
Compare Delaware v. Prouse, 99 S. Ct. 1391 (1979) with State v. Holmberg, 194 Neb.

337, 348-53, 231 N.W.2d, 679-81 (1975) (McCown, J., dissenting).
248. 190 Neb. 825, 832, 212 N.W.2d 641, 646.
249. 198 Neb. 319, 326, 253 N.W.2d, 20, 24.
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