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The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of Kearney, Franklin 

County, Nebraska, on the 201
h day of October, 1999, pursuant to a Notice of Hearing issued the 

23rd day of July, 1999. 

Farmers Cooperative Grain and Supply Company of Minden, Nebraska ("Taxpayer") 

appeared at the hearing through Ronald D. Hunt, its General Manager, and through counsel, Mr. 

David A. Jarecke. The Franklin County Board of Equalization appeared through the Patrick A. 

Duncan, Franklin County Attorney. During the hearing, the Commission took judicial notice of 

certain information, and each of the parties was afforded the opportunity to present evidence and 

argument. Each party was also afforded the opportunity to cross-examine witnesses of the 

opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and 

order entered by the Commission which is adverse to a party be stated in writing or on the record 

and be accompanied by findings of fact and conclusions of law. The Commission, after 

receiving the exhibits and hearing evidence and argument, entered its Findings of Fact, 
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Conclusions of Law, and a Final Order on the merits of the appeal in this case, which were in 

substance as follows: 

FINDINGS OF FACT 

From the record, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer is the owner of record of certain commercial real properties located in the 

Village of Hildreth, Franklin County, Nebraska ("subject property"). 

2. That the Franklin County Assessor ("Assessor") proposed valuing the subject properties 

for purposes of taxation as of January 1, 1998 ("assessment date"} as set forth below. 

(El; E2; E3; E4; E5; E6.) 

3. That Taxpayer timely filed a protest of the proposed valuations, and requested that the 

proposed value of the subject properties be reduced as set forth below. (El; E2; E3; E4; 

E5; E6). 

4. That the County denied the protest in some instances, and granted the protest in part in 

some instances, as set forth below. 

5. That the County determined that the actual or fair market value of each of the subject 

properties as set forth below: 
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98C-8 

98C-12 

98C-13 "308007 . $117,370.00 .... $75,064.00 $107,595.00 

Total $777,525.00 $497,255.00 $720,015.00 

6. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 

B. 
SUBSTANT~VE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the uncontroverted evidence establishes that the six parcels which are the subject 

matter of these appeals are operated as a single economic unit. 

2. That the uncontroverted testimony establishes that the basis for the County's 

determination of value for tax year 1998 was based solely on a 72% increase in the 

assessed value of the subject property over the 1997, as required by the Commission's 

Order Adjusting Values dated May 15, 1998. 

3. That the evidence establishes the order adjusting values was based on Qualified Sales of 

commercial property within Franklin County. That the uncontroverted evidence 

establishes that there were no sales of grain elevators during the qualified sales period. 

4. Thatthe Taxpayer adduced a written appraisal prepared by a licensed Certified General 

Appraiser. That the appraisal was provided to the County at the protest hearing. That the 
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Appraiser utilized all three approaches to value as required by the Uniform Standard 

Professional Appraisal Practices. That, however, the Appraiser's Sales Comparison 

Approach is based on only two sales. That two sales do not constitute a sufficient data 

base from which reliable conclusions of value may be drawn. Further that there is no 

documentation of the sales, nor did the Taxpayer adduce copies of the Property Record 

Cards for the two sold properties as required by the Commission's Order for Hearing. 

That the Appraiser is deemed to have determined that the two sold properties are truly 

comparable to the subject property since no adjustments were made to those comparables 

for differences between the sold properties and the subject property. That the 

Commission cannot conclude that these two sold properties are in fact truly comparable 

to the subject property. That therefore the Taxpayer's Sales Comparison Approach is not 

credible. 

5. That the Appraiser's Income Approach is not reliable since it is difficult to separate the 

income attributable to the real property from the income attributable to the business. 

That the Appraiser stated in his Income Approach that "The data for this approach is held 

in the files of the appraiser." The Appraiser, however, failed to identify how many grain 

elevators formed the basis of his opinion of gross income, where those elevators were 

located, or for what time period the study was based on. That the Appraiser also used a 

capitalization rate of 23.50%. That the Appraiser testified that this was a "loaded" 

capitalization rate, that is, it included a tax rate of 3%. However, a three percent tax rate 

appears unusually high, and there was no evidence presented to support this opinion. 

Furthermore, the Appraiser utilized a 20.50% capitalization rate. Although grain 
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elevators are "risky businesses," no evidence was adduced to support the proposed 

capitalization rate. The Appraiser testified that as the capitalization rate decreases, the 

final determination of value under the Income Approach increases. Finally, the 

Appraiser attributed an Expense Ratio of 55% ($72,312 divided by gross income of 

$131,476). No evidence was adduced to support this ratio. In conclusion, the 

Commission finds and determines that the Appraiser's opinion of value under the Income 

Approach is not credible. 

6. That the Appraiser also utilized a Cost Approach to determine an opinion of value. That 

the Appraiser's final determination of value under the Cost Approach was $512,346, 

which is the correct total of the column shown (not $512,345). (E20:13). 

7. That this opinion of value is supported by the County Assessor, who testified that in her 

opinion the actual or fair market value of the subject property as of the assessment date 

was approximately $500,000. 

8. That the Commission finds and determines that the actual or fair market value of the 

subject property as of the assessment date was $512,346. (E20: 13). 

9. That therefore the assessed value of the subject property for tax year 1998 as determined 

by the County ($720,015) is NOT supported by-the evidence. 

10. That the County was unreasonable and arbitrary in failing to determine the actual or fair 

market value of the subject property. 

11. That sufficient evidence has been adduced to establish that the decision of the County 

was unreasonable and arbitrary. 

12. That therefore the decision of the County must be reversed. 



CONCLUSIONS OF LAW 

1. That the Commission has jurisdiction over the parties and the subject matter of this 

appeal. 
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2. That the Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

3. That "There is a presumption that a board of equalization has faithfully performed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board." Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. 

App. 655 (1998). 

4. That "It is well established that the value of the opinion of an expert witness is no 

stronger than the facts upon which it is based." Botto,jv. Clay Cty. Bd. Of Equal., 7 

Neb. App. 162, 167, 580 N.W.2d 561, 565 (1998). 

5. That "It is the function of the county board of equalization to determine the actual value 

of locally assessed property for tax purposes. In carrying out this function, the county 

board must give effect to the constitutional requirement that taxes be levied uniformly 

and proportionately upon all taxable property in the county. Individual discrepancies and 
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inequalities must be corrected and equalized by the county board of equalization. AT&T 

Information Sys. v. State Bd. Of Equal., 237 Neb. 591, 467 N. W. 2d 55 (1991). 

6. That as a matter of law the Taxpayer has met his burden of proof as required by 

Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 (1998). 

7. That based on the record before the Commission, the Commission must, and hereby does, 

conclude as a matter of law that the decision of the Franklin County Board of 

Equalization which set the assessed value of the subject property for purposes of taxation 

at $720,015 for tax year 1998 was both unreasonable and arbitrary. 

8. That therefore the decision of the Franklin County Board of Equalization must be vacated 

and reversed. 

ORDER 

1. That the order of the Franklin County Board of Equalization setting the assessed value of 

the subject property for tax year 1998 at $720,015 is vacated and reversed. 

2. That Taxpayer's commercial real property located in the Village of Hildreth, Franklin 

County, Nebraska, shall be valued in the amount of $512,346 for tax year 1998, as set 

forth below: 
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98C-8 $56,356.00 
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$10,000.00 $74,659.00 $84,659.00 

98C-12 

98C-13 308007• 

Total $15,000.00 $497,346.00 $512,346.00 

3. That this decision, if no appeal is filed, shall be certified to the Franklin County 

Treasurer, and the Franklin County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the 201
h day of October, 1999, 

and are therefore deemed to be the Order of Commission in this case, pursuant to Neb. 

·Rev. Stat. §77-5005(5) (1998 Cum. Supp.). 

Signed and sealed this 251
h 

oi _.,,~~ 

SEAL Mark P. Reynolds, Chairman 




