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INDIAN LAW

Native Americans are a unique minority in this-country. Their
relations with the United States government have been turbu-
lent—particularly so since the nineteenth century period of west-
ward expansion.! During the twentieth century, war lances and
winchesters have been traded for law books, with varying degrees
of success from the Indians’ perspective.2

American Indian law has developed from a patchwork con-
glomeration of treaties, constitutional mandates, administrative
regulation, public law and judicial decision.? Government Indian
policies and the judicial treatment of Indian problems have vacil-
lated between the contrary objectives of assimilation with and sep-
aration from the dominant white culture.? This has not been a
recent development.? Over the past several decades these conflict-
ing goals of blending the Indians into the white American main-
stream and preserving their unique cultural heritage have led to
inconsistent federal-tribal relationships.b

Originally tribes were treated as sovereign nations? with
whom the federal government was required to regulate trade and
commerce.8 With expansion of the country westward, tribes be-
came increasingly enveloped by the dominant culture leading to a
characterization of Indians as “domestic dependent nations”® and
yet, at the same time “distinct political communities.”!® As land
was set aside for Indian territory, mostly west of the Mississippi
River, the tribes that moved there became subject to federal as
well as tribal authority.!> Another more radical change occurred

1. See, e.g., V. DELORIA, BURY My HEART AT WOUNDED KNEE (1970).

2. . See Comment, The Indian Battle for Self-Determination, 58 CaL. L. REv.
444, 456-71 (1970).

3. Note, 21 Stan. L. REv. 1236, 1237 (1969).

4. Note, The Indian: The Forgotten American, 81 Harv. L. REv. 1818, 1838-41
(1968).

5. Note, 21 Stan. L. REv. 1326, 1237-40 (1969).

6. See also D. GETCHES, D. ROSENFELT, & C. WILKINSON, FEDERAL INDIAN LAW
29 (1979).

7. Clinton, Development of Criminal Jurisdiction over Indian Lands: The His-
torical Perspective, 17 Ariz. L. REv. 951, 953 (1975).

8. U.S.DEgP'T OF THE INTERIOR, FEDERAL INDIAN Law 373-75 (1958) [hereinafter
cited as FEDERAL INDIAN Law]. This book represents an updating from the original
work, Handbook of Federal Indian Law, written by Felix Cohen in 1940.

9. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831).

10. McCoy, The Doctrine of Tribal Sovereignty: Accommodating Tribal, State,
and Federal Interests, 13 Harv. C.R.-C.L.L. REv. 357, 359 (1978).

11. Collins, Implied Limitations on the Jurisdiction of Indian Tribes, 54 WaSH.
L. REv. 479, 482 (1979).
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as the vestiges of the open West were diminishing rapidly. En-
claves of tribes existing on identifiable tracts or reservations were
given certain acreages of land by the General Allotment Act of
1887.12 This Act provided each male member of a tribe with a par-
cel of land to farm, presumably to facilitate their assimilation into
the traditional mold of agrarian lifestyle.l® This was decidedly
antitribal in purpose and the first coherent assimilative policy of
extinguishment of the tribe as a distinct entity.14 '

The allotment scheme distributed land to individual Indians
within the reservation and the surplus was retained by the govern-
ment for sale and distribution to homesteaders.!® But this led to
an undesirable checkerboarding of Indian jurisdiction over the
land retained and federal jurisdiction over the land which was sold
off or leased to homesteaders.!¢ To counter this a new policy was
formulated by the Indian Reorganization Act of 1934.17 It brought
the alienation of Indian land to a halt and as such was a great deal
more pro-tribal or antiassimilationist in effect.1® Its basic purpose
was the revitalization of tribal self-government by placing tribal
government within a federal framework under written codes.!® It
seemed that with the passage of this Act the urge to “civilize” the
Indian, and the resulting hardships to the Indian identity2 was be-
ing successfully resisted.?! But this attitude lasted only a few
years until a return to assimilation occurred in the early 1950s in
the form of Public Law 280,22 infamously known to Indians as Ter-
mination.2® This law’s objective was to affirmatively terminate the
special status Indians had developed in relation to the federal gov-

12. 25U.S.C. §§ 331-358 (1976); see FEDERAL INDIAN LAw, supra note 8, at 116-17.

13. See Comment, Tribal Sovereignty and the Supreme Court’s 1977-78 Term,
1978 B.Y.U. L. Rev. 911, 919 n.43 (1978).

14. D. Getches, D. Rosenfelt, & C. Wilkinson, supra note 6, at 69-70; see Note, 21
Stan. L. REv. 1236, 1239 (1969); Note, 13 CREIGHTON L. REV. 1001, 1007-09 (1979).

15. 25 U.S.C. § 331 (1976).

16. See Clinton, Criminal Jurisdiction Over Indian Lands: A Journey Through
a Jurisdictional Maze, 18 Ariz. L. REvV. 503, 507-13 (1976). :

17. 25 U.S.C. § 461 (1976) (also known as the Wheeler-Howard Act).

18. Fisher v. District Court, 424 U.S. 383, 387 (1976).

19. D. GETCHES, D. ROSENFELT, & C. WILKINSON, supra note 6, at 79-83; see FED-
ERAL INDIAN LAw, supra note 8, at 777.

20. Note, 21 Stan. L. REv. 1236, 1237 (1969).

21. See note 19 and accompanying text supra.

22. Act of Aug. 15, 1953, ch. 505, 67 Stat. 588-90 (codified in scattered sections of
18,28 U.S.C.).

23. See D. GETCHES, D. ROSENFELT, & C. WILKINSON, supra note 6, at 86-87. Ter-
mination was an appropriately chosen term since the policy was one of termination
of federal civil and criminal jurisdiction over reservation lands and a transfer to
state jurisdiction in Californa, Nebraska, Wisconsin, Minnesota and Oregon. In
1958, Alaska was later included by Pub. L. No. 85-615, 72 Stat. 545 (codified at 18
U.S.C. § 1162(a) (1976).



1374 CREIGHTON LAW REVIEW [Vol. 13

ernment by declaring Indians to be on a social parity with other
state citizens and consequently that they should be “released from
second-class citizenship as well as [from] the paternalistic super-
vision of the BIA [Bureau of Indian Affairs].”24

Recently, however, this assimilationist policy has begun to ebb
once more and contemporary trends would seem to indicate a
greater catering to specific Indian needs than seen in the heyday of
termination.?®

Throughout, a general recognition that Indians enjoy a special
status because of their position in the federal system remains26
even though that status may at times be ill-defined, existing some-
where between the extremes represented by the General Allot-
ment Act and the Indian Reorganization Act.2?

PREFERENTIAL TREATMENT OF INDIANS IN
GOVERNMENT SERVICE

The Indian Reorganization Act of 1934 established a policy of
employment opportunities for Indians where Indians benefited
from preferential hiring in the BIA.28 In Morton v. Mancari,2® the
Supreme Court upheld this preferential treatment against a
charge that it violated the due process clause of the fifth amend-
ment,3® and contravened the Equal Employment Opportunity Act
of 197231 In so holding the Supreme Court reaffirmed the special
status of Indians as unique legal entities within the federal sys-

24. Goldberg, Public Law 280: The Limits of State Jurisdiction Over Reserva-
tion Indians, 22 U.C.L.A. L. REv. 535, 543 (1975).

25. See Note, The Indian: The Forgotten American, 81 HARv. L. REv. 818 at
1830-32 (1968); Note, 13 CREIGHTON L. REV. 1001, 1008-10 (1979). '

26. Morton v. Mancari, 417 U.S. 535, 554-55 (1974).

27. Oliver, The Legal Status of American Indian Tribes, 38 OR. L. REv. 193, 234
(1959).

28. Oglala Sioux Tribe of Indians v. Andrus, 603 F.2d 707, 715 (8th Cir. 1979)
(relying on 25 U.S.C. § 472 (1976)). The 1976 edition of the United States Code de-
leted the reference to “civil service laws” although it appeared in the Eighth Circuit
opinion. 603 F.2d at 715. It should be noted that, according to the codification expla-
nation following section 472, this was omitted as obsolete since preferential hiring
within the Bureau of Indian Affairs is now covered by Schedule A of the Civil Serv-
ice Rules. '

29. 417 U.S. 535 (1974).

30. Id. at 555.

31. Id. at 547. The Supreme Court noted that the Equal Employment Opportu-
nity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (codified in scattered sections of 5, 42
U.S.C.) specifically exempted the mandate against racial descrimination insofar as
their perferential hiring on or near reservations was concerned. 417 U.S. 545. Fur-
ther, it was held that these exemptions, revealing as they did, a clear Congressional
policy of preferential Indian hiring, were not modified by the 1972 legislation. Id. at
548.
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tem.32

Preferential treatment was also a central issue in Oglala Sioux
Tribe of Indians v. Andrus.3® The Eighth Circuit dealt with two
principal issues in this case: first, the applicability of general civil
service regulations to Indian employees vis-a-vis the mandates of
the Indian Reorganization Act;3* and second, an examination of the
deference that should be accorded an agency’s interpretations of
its own regulations when in conflict with promulgated agency
guidelines.?%

Anthony Whirlwind Horse was appointed superintendent of
the Oglala Tribe at Pine Ridge, South Dakota. His brother, Elijah,
was subsequently elected tribal president. In response to inquir-
ies made by the defeated presidential candidate as to the propriety
of such a close relationship between superintendent and presi-
dent, the Bureau of Indian Affairs sought to transfer Whirlwind
Horse from Pine Ridge.3¢ The BIA relied upon established guide-
lines for its operation which cautioned against actions which could
create the appearance of a conflict of interest as well as regulations
allowing them to transfer civil servants such as Whirlwind Horse.?"
The tribe appealed this decision and after their administrative
remedies had been exhausted,3® filed suit in district court for in-
junctive and declaratory relief.?® This was denied by the district
court. The Eighth Circuit Court of Appeals reversed.®®

An important element of the tribe’s case was its reliance on
section 12 of the Indian Reorganization Act,%! which states that the
Secretary of the Interior shall establish job standards for Indian
employees without regard to civil service laws.42 Whirlwind Horse,
who entered this case as an intervenor, first attempted to argue
this exception for Indian employees in a post-trial brief filed in dis-

32. See id. at 546-47.

33. 603 F.2d 707, 716 (8th Cir. 1979).

34. Id. at 716.

35. Id. at 718.

36. Id. at 709-10.

37. Id. at 715.

38. Id. at 713. The government had argued as a threshold matter, that the suit
for injunctive relief was premature since Whirlwind Horse had not exhausted his
administrative remedies and was unable to show irreparable injury to justify judi-
cial intervention beforehand. The court distinguished Sampson v. Murray, 415 U.S.
61 (1974), cited by the government in support of this proposition, as being factually
different. Notwithstanding its applicability, or lack thereof, the court pointed out
that Whirlwind Horse need not have exhausted his remedies since the tribe had.
603 F.2d at 712-13.

39. Id. at 711

40. Id. at 722.

41. See id. at 714.

42. See note 28 supra.
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trict court. The district court declined to consider this issue on
procedural grounds.#3 The Eighth Circuit dealt with that holding
by reliance on Rule 54(c¢) of the Federal Rules Civil Procedure
which provides that judgment should grant the relief to which a
party is entitled, even if the party has not demanded it in the
pleadings.%4

The application of civil service regulations can be invalid if
frustrating to congressional policy underlying a statute,? in this
case section 12 of the IRA.46 To identify what the congressional
policy of the IRA was, the court looked to two leading cases in In-
dian law.#” Finding that the blind transfer of federal civil service
standards to the context of Indian employment was precisely what
section 12 of the IRA was to guard against,*® the court held that the
BIA decision on Whirlwind Horse had been arbitrary and capri-
cious within the meaning of the Administrative Procedure Act.®

DEFERENCE ACCORDED TO AGENCY’S INTERPRETATION
OF ITS OWN GUIDELINES

A second question the court examined was to what degree an
agency’s interpretation of its own guidelines may be accorded def-
erence by the reviewing court.?® The tribe claimed the BIA guide-

43. 603 F.2d at 712. This decision was based upon the ground that since it was
not pleaded in the amended complaint in intervention nor previously raised by the
tribe in the lawsuit, it was not properly before the court. Id. at 714.

4. Id. The court ruled to hold otherwise would be to return to a theory of the
pleadings doctrine which has been abolished under the federal rules. Id.

45, See Federal Maritime Comm’'n v. Seatrain Lines, Inc., 411 U.S. 726, 745-46
(1973); NLRB v. Brown, 380 U.S. 278, 291 (1965). In Brown workers striking against a
multiemployer bargaining group requested a determination that the lockout of reg-
ular employees and the use of temporary replacements violated section 8(a) (1) and
(3) of the National Labor Relations Act. The NLRB agreed with the strikers but the
court of appeals refused to enforce the Board's decision. In affirming the lower
court, the Supreme Court held that “[r]eviewing courts are not obliged to stand
aside and rubber-stamp their affirmance of administrative decisions that they deem
inconsistent with a statutory mandate or that frustrate the congressional policy un-
derlying a statute.” Id. at 291.

46. 603 F.2d at 715-16.

47. Id. at 716 (citing Freeman v. Morton, 499 F.2d 494, 500 n.11 (D.C. Cir. 1974);
Morton v. Mancari, 417 U.S. 535 (1974)). “The purpose of these preferences. . . has
been to give Indians a greater participation in their own self government; to further
the Government’s trust obligation toward the Indian tribes; and to reduce the nega-
tive effect of having non-Indians adminster matters that affect Indian tribal life.”
Id. at 541-42 (emphasis added).

48. 603 F.2d at 716. See generally Brecher, Federal Regulatory Statutes and In-
dian Self-Determination: Some Problems and Proposed Legislative Solutions, 19
Ariz. L. REv. 285 (1977).

49, 603 F.2d at 714, The Administrative Procedure Act is codified at 5 U.S.C.
§§ 551-59, 701-06 (1976).

50. 603 F.2d at 718.
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lines specifically allowed tribal input and participation in decisions
regarding the superintendant’s hiring, firing and transfer.5! Specif-
ically, the BIA’s guidelines for prior consultation with the tribe as
set fourth in paragraph eight were at issue®2 since the tribe had
been granted an audience with Washington officials to discuss the
matter only after the final decision-making process was effectively
at an end.>3

The structure of the Eighth Circuit’s analysis in reviewing this
contention was patterned after the seminal opinion of current ad-
ministrative law,5% Citizens to Preserve QOverton Park, Inc. v.
Volpe.5® Essentially, Overton Park directs a reviewing court to de-
cide whether the agency acted within the scope of its statutory dis-
cretion and if so, to determine whether its actual choice was
“arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;”% and whether the agency followed the nec-
essary procedural requirements of both the Administrative Proce-
dure Act and the agency’s own internal procedures.5”

The BIA argued for an interpretation suggesting that the
guidelines in question apply only to the initial selection of a super-
intendent but not to his reassignment. The court noted that an
agency’s interpretation of its own guidelines and regulations is en-
titled to great deference but also that this principle is not abso-

51. 603 F.2d at 717-18. Of principal importance to this inquiry was the BIA pub-
lication Guidelines for Consultation with Tribal Groups on Personnel Management
Within the Bureau of Indian Affairs.

52. Id. at 719.

53. Id. at 720 (citing City of New York v. Diamond, 379 F. Supp. 503, 517
(S.D.N.Y. 1974)). See also Kelly v. United States Dept. of Interior, 339 F. Supp. 1095,
1101 (E.D. Cal. 1972). In this case involving regulations and guidelines similar to
those involved in Oglala Sioux, the court said, “permitting this . . . procedure
would thwart the clear purpose [of the guidelines], to afford interested persons an
opportunity for airing their view before the regulation is officially adopted. We
doubt that persons would bother to submit their views or that the Secretary would
seriously consider their suggestions after the regulations are a fait accompli.” Id.

54. See 603 F.2d at 713-14.

55. 401 U.S. 402 (1971). This case concerned the petition of a citizens’ group to
halt construction of a six-lane highway through Overton Park in Memphis. /d. at
406. Petitioners contended that the Secretary of Transportation had exceeded his
authority by approving the plans without making a formal finding of their feasibil-
ity; lower courts held that such formal findings were not necessary and that affida-
vits alone were a sufficient basis for judicial review, but the Supreme Court
reversed. Id. at 407-09.

56. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

57. Id. at 415-17. “The purpose of the APA is to impose procedural safeguards
against bureaucratic abuses of the vast powers that have been accumulated by fed-
eral agencies.” Brecher, Federal Regulatory Statutes and Indian Self-Determina-
tion: Some Problems and Proposed Legislative Solutions, 19 Ariz. L. REv. 285, 296
(1977).
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lute.5® Viewing the guidelines as a whole, the court determined
that a violation existed in the letter as well as the spirit of the
agency’s internal procedures.?®

The tribe received little notice of the adverse affects which the
BIA’s conflict of interest rules could have on them. Further, en-
forcement of a blanket per se conflict of interest rule between close
relatives within the context of Indian employment on a reservation
failed to take into account the adverse effect this would have on
availability of otherwise qualified Indians for positions of responsi-
bility.8° The number of reservation Indians with the appropriate
skills for government service is limited and the chances of these
people being related is high.6!

By establishing a policy calling for tribal participation in the
decision making process, the BIA had created a justified expecta-
tion that these people would be given such a chance to defend
Whirlwind Horse. Although the BIA had taken the matter under
consideration after having met with the tribe in Washington, it had
merely reconsidered the facts and had not evaluated the wisdom of
the application of its interpretation to those facts.52 This was the
gravamen of the Indians’ contention—that they had not been
heard in a meaningful way.5® The court agreed saying the tribe
had had a justified expectation of a meaningful opportunity to be
heard. Disappointment of this expectation violated recognized
principles governing the administrative decision making process.54
More importantly, it violated the trust necessary in the govern-
ment’s dealings with the Indians.53

CRIMES COMMITTED IN INDIAN COUNTRY: THE
JURISDICTIONAL MAZE REVISITED.

Originally, Congress treated Indians as semiindependent, self-
governing entities subject to the federal government’s right as a

58. 603 F.2d at 718. (citing United States v. Larionofi, 431 U.S. 864 (1977)). In
Larionoff the Supreme Court stated a general principle to be followed in cases
dealing with administrative procedures: the administrative interpretation is con-
trolling unless it is clearly wrong or inconsistent with the regulation under which it
was promulgated. If the procedure is wrong or inconsistent or operates to deprive
affected parties of fair notice, then that procedure is invalid. /d. at 872-73.

59. 603 F.2d at 718-19.

60. Id. at 716-17.

61. Id. at 716 n.11.

62. Id. at 720-21.

63. Id. at 711

64. Id. at 72]1. See generally 1 K. DAV1S, ADMINISTRATIVE LAw TREATISE (1958).

65. Id. at 721 (citing United States v. Caceres, 99 S. Ct. 1465 (1979); Morton v.
Ruiz, 415 U.S. 199 (1974)).
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conquering power to regulate relations with non-Indians.’¢ For ex-
ample, an early statute specifically exempted application of federal
criminal law when a crime was committed in Indian country where
both perpetrator and victim were Indian.6” But the Major Crimes
Act®® changed this in 1885. This was the precursor of the present
statute which has extended federal jurisdiction over various enu-
merated major crimes committed by Indians in Indian country.5®

Essentially federal jurisdiction in Indian country extends to all
tracts of land included within an original reservation unless sepa-
rated therefrom by a specific act of Congress.”™

There is tripartite jurisdiction on reservations today where In-
dian defendants are prosecuted under federal, state or tribal law
depending on the nature of the crime.”! The defendants in United
States v. Wounded Knee™ were tried under federal law.™

In this case, two defendants, Spencer Wounded Knee and Na-
than With Horn were accused of rape.”® The issue of appropriate
jurisdiction was brought into question by the defendants since the
situs of the crime was on land taken by Congress to construct the
Big Bend Dam on the Missouri River.”> The defendants contested
federal jurisdiction by claiming the land was no longer a part of the
reservation and hence, subject to state jurisdiction since other res-
ervation lands taken for substantially similar reasons had resulted
in the diminishment of reservation status in those affected areas.”®

66. United States v. Kagama, 118 U.S. 375, 381-82 (1886).

67. Act of June 30, 1834, ch. 161, § 25, 4 Stat. 733.

68. Act of Mar. 3, 1885, ch. 341, § 9, 23 Stat. 385.

69. Indian Crimes Act, 18 U.S.C. § 1153 (1976). The expansive term Indian
country is defined in 18 U.S.C. § 1151 (1976).

[T]he term “Indian country,” as used in this chapter, means (a) all land

within the limits of any Indian reservation under the jurisdiction of the

United States Government, notwithstanding the issuance of any patent,

and, including rights-of-way running through the reservation, (b) all depen-

dent Indian communities within the boarders [sic] of the United States
whether within the original or subsequently acquired territory thereof, and
whether within or without the limits of a state, and (c¢) all Indian allot-
ments, the Indian titles to which have not been extinguished, including
rights-of-way running through the same.

Id.

70. See Seymour v. Superintendent, 368 U.S. 351, 357-58 (1962).

71. Note, 21 Stan. L. REv. 1236, 1241 (1969).

72. 596 F.2d 790 (8th Cir. 1979).

73. Id. at 792-96. South Dakota is not one of the states included in the provi-
sions of Public Law 280, “Termination.” See notes 22-23 and accompanying text
supra.

74. 596 F.2d at 791.

75. Id. at 792.

76. Id. at 792-93. This contention was viewed within the context of the follow-
ing land appropriation statutes: Act of Sept. 3, 1954, Pub. L. No. 83-776, 68 Stat. 1191
(Cheyenne River Reservation—Oake Dam project); Act of Sept. 2, 1958, Pub. L. No.
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The government conceded that the legislation cited by the defend-
ants had effectively stripped those relevant areas from the reserva-
tion.”” However, it was pointed out that two key words “as
diminished”, which were present in the other statutes cited by de-
fendants, had been deleted from the legislation taking land on the
Crow Creek Reservation where the rape occurred. Therefore, the
government asserted, Congress must have intended that this land
was to remain part of the reservation and, a fortiori subject to fed-
eral jurisdiction for the crime of rape committed upon it.7”® The
Eighth Circuit agreed.”™

The court was guided by a number of general principles en-
countered in Indian law litigation where jurisdiction is disputed.8®
Of controlling importance was the underlying premise that con-
gressional intent will control.8! Once a reservation has been estab-
lished, congressional intent to disestablish it must be either
expressed openly on the face of the act or clearly discernible from
surrounding circumstances.82 A second guideline followed by the
court®3 was expressed in McClanahan v. Arizona State Tax Com-
mission® which enunciated a general rule that doubtful expres-

85-915, 72 Stat. 1766 (Crow Creek Sioux Reservation—Fort Randall Dam); Act of
Sept. 2, 1958, Pub. L. No. 85-923, 72 Stat. 1773 (Lower Brule Sioux Reservation—Fort
Randall Dam). 596 F.2d at 792-93. Land was taken under these statutes pursuant to
a comprehensive flood control program along the Missouri River authorized by the
Flood Control Act of Dec. 22, 1944, ch. 204, 58 Stat. 887. 596 F.2d at 793.

71 See 596 F.2d at 793.

78. 596 F.2d at 792-93. Rape is one of the enumerated major crimes over which
the federal government would have jurisdiction. See note 57 supra.

The article at 21 STaN. L. REv. 1236 (1969), discusses Gray v. United States, 394
F.2d 96 (9th Cir. 1968), which is a rape case involving similar jurisdictional ques-
tions. That article is a good general source for discussion of criminal jurisdiction
and potential constitutional problems relating to crime and Indian country.

79. 596 F.2d at 794, !

80. Id. at 793-94.

81. Id. at 793.

82. Id. at 793-94 (citing Mattz v. Arnett, 412 U.S. 481, 505 (1973); Rosebud Sioux
Tribe v, Kneip, 521 F.2d 87, 89-90 (8th Cir. 1975), affd, 430 U.S. 584 (1977)). In Laf-
ferty v. State, 80 S.D. 411, 125 N.W.2d 171 (1963), a rape case similar to Wounded
Knee, the court held that extraneous circumstances are pertinent as aids in statu-
tory construction only if the statute under consideration is so doubtful that the
court is compelled to avail itself of extrinsic aids in reaching a conclusion. Id. at —,
125 N.W.2d at 174. Extraneous pertinent matter detailed by the court in Wounded
Knee included legislative debates, official correspondence with respect to a pro-
posed statute, administrative treatment of the area (e.g. who offered police and fire
protection), and the historical context in which the statute was passed. 596 F.2d at
794. This search was mandated by Rosebud. Id. at 794. See generally City of New
Town v. United States, 454 F.2d 121, 125 (8th Cir. 1972) (where diminishment of the
Fort Berthoud Indian reservation was in question). :

83. 596 F.2d at 793.

84. 411 U.S. 164 (1973).
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sions of intention are to be resolved in favor of the Indians.85 A
third general principle was that the mere fact that a reservation
had been opened to settlement does not necessarily mean that the
area has lost its reservation status.86

Among the cases supporting this third guideline is Seymour v.
Superintendant of Washington State Penitentiary.8” In that deci-
sion the Supreme Court relied on two factors to determine dimin-
ishment questions: first, whether or not the act expressly or by
implication restored the land to the public domain; secondly,
whether subsequent treatment of the reservation indicates it has
been so restored.?® In Wounded Knee the subsequent treatment of
the reservation showed that the tribe alone had provided police
and fire protection services on the land in question; the Army
Corps of Engineers refused to control or assist in the control of the
area.®® The court found in these circumstances at least tacit recog-
nition by the state and federal governments of continued reserva-
tion status.®!

The significance of the missing words “as diminished” is evi-
denced in the court’s analysis of whether there was a clear expres-
sion of an intent to diminish.%?2 But the court emphasized that this
issue was not dispositive and that the historical context and other
factors ought to be considered.??

85. Id. at 174. This case concerned the validity of a state tax on income re-
ceived by a reservation Indian which originated solely from reservation sources.
Id. at 165. The Supreme Court held that the income was nontaxable by the State
because such taxation interfered with matters under exclusive federal jurisdiction
according to relevant treaties and statutes. /d. Nontaxability resulted despite the
fact that taxation was not mentioned in the treaty with the Navajos because “the
policy of leaving Indians free from state jurisdiction and control is deeply rooted in
the Nation’s history,” id. at 168, and “doubtful expressions are to be resolved in
favor of the [Indians].” Id. at 174; see United States ex rel. Condon v. Erickson, 478
F.2d 684, 688-89 (8th Cir. 1973).

86. Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 586-87 (1977); Mattz v. Arnett,
412 U.S. 481, 504-05 (1973); 596 F.2d at 793-94. In Mattz an Indian’s conviction for
violation of the state game and fish laws was reversed because the land on which
the violation occurred still had reservation status and had not been diminished by
an executive order opening the reservation to settlement. Id. at 504-05. The
Supreme Court noted that opening land to settlement does not automatically end
reservation status absent a clear intent to do so. Id. at 505. Furthermore, the pas-
sage of a congressional act referring to a reservation in the past tense does not
indicate “any clear purpose to terminate the reservation directly or by innuendo.”
Id. at 498-99.

87. 368 U.S. 351 (1962).

88. Id. at 355.

89. Id. at 356.

90. 596 F.2d at 795.

91. Id. at 796.

92. Id. at 794-95.

93. Id. at 794 n.7.
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Finally, the court examined the consequences of holding that
the reservation had been diminished as other reservations had
been by similar dam projects.®® The resulting checkerboard
jurisidiction would, however, result in having to conduct a survey
each time a crime was committed near the reservation border to
determine who would have jurisdiction.? The court declared that
this was “wholly incompatible with common logic and the orderly
administration of justice.”®6

The court in Wounded Knee followed the traditional ap-
proaches to the determination of jurisdictional questions including
the general rule of resolving close questions in favor of the tribes,
tempered by proper consideration of congressional intent. The
case law noted by the court raised the presumption that unless the
congressional intent was clearly expressed, the land could not be
deemed to have left the Crow Creek Reservation and the jurisdic-
tional umbrella of the federal and tribal governments as it had in
other similar cases.%” In this regard the missing words of termina-
tion, “as diminished”, were dispositive.

United States v. Duprz.s'98 gave the Eighth Circuit Court of Ap-
peals a chance to review again the issue of jurisdiction over crimes
committed by Indians in Indian country.?® Glen Durpis, an Indian,
had been charged with burglary and larceny.!® The government
appealed the district court’s granting of the defendant’s motion to
dismiss on grounds that federal jurisdiction was lacking.1®l The
district court refused to follow two previous cases, United States v.
Long Elk192 and United States ex rel. Condon v. Erickson,'® which
would have been dispositive of the issue of jurisdiction.104

Erickson was a habeas corpus proceeding by a state prisoner
in South Dakota.l9 The Eighth Circuit held that a 1908 Act of Con-
gress which opened portions of the Cheyenne River Reservation to
white settlement, the same area at issue in Dupris, did not dimin-

94. Id. at 794-95.

95. Id. at 795 n.9.

96. Id. But see Washington v. Confederated Bands and Tribes, 439 U.S. 463, 502
(1979). Washington reversed a Ninth Circuit holding that such checkerboarding is
invalid on its face, at least under the Equal Protection Clause. Id. at 502.

97. 596 F.2d at 795-76.

98. No. 78-1575 (8th Cir. Nov. 21, 1979).

99. Id. slip op. at 1.

100. /Id.

101. Id. at 1-2.

102. 564 F.2d 1032 (8th Cir. 1977).
103. 478 F.2d 684 (8th Cir, 1973).
104. No. 78-1575, slip op. at 2.
105. 478 F.2d at 685.
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ish the boundaries of the reservation.l% Therefore, the state had
no jurisdiction to try the defendant.l9” The case was very similar
to Wounded Knee in factual setting, disposition, and judicial ra-
tionale,198 and reiterated that diminishment of the reservation had
to be clearly expressed in the Act and that such diminishment
would not be found absent such an expression.19® The same struc-
ture of analysis was used in Long Elk where it was contended that
a 1913 Act of Congress diminished the Standing Rock Reserva-
tion 110

The dissent argued that since Rosebud Sioux Tribe of Indians
v. Kneip,111 the trend of relying on a clear expression of intent to
diminish, or absence thereof as seen in the latter two cases, had
shifted.1?2 Rosebud held that a portion of the Rosebud Sioux Res-
ervation had been diminished by early twentieth century statutes
even though no clear expression was found on the face of the stat-
ute authorizing it.}13 It reached this result by a thorough examina-
tion of, among other factors, the legislative and historical
context.!!* The dissent in Dupris considered this a mandate to do
likewise.l15 But the majority disposed of the contention that Rose-
bud demanded abandonment of the Long Elk, and Erickson deci-
sions in very short order, noting that no prior or subsequent
decision of the Supreme Court mandated such a result.!’6 How-
ever, Erickson was cited with approval by the Supreme Court.!1?
The balance of the majority’s opinion addressed the arguments
raised by the dissent.!18 '

According to the dissent, courts have traditionally undertaken
an analysis of six factors to determine the intent of Congress in
legislation which affects the reservation boundaries: 1) the histori-
cal context of the statute; 2) the language of the statute and specifi-
cally the use of the term “cede” therein; 3) the role of the
government in whether the Indians were paid a sum certain; 4) the

106. Id. at 689.

107. Id.

108. Both cases turned upon whether or not the area at issue was “Indian Coun-
try” as it is presently defined by statute, see note 69 supra, and not necessarily
whether title has been statutorily surrendered. In addition, both cases relied upon
the requirements of a clear expression to disestablish the affected area.

109. 478 F.2d at 688-89.

110. 565 F.2d at 1039-40.

111. 430 U.S. 584 (1977).

112. No. 78-1575, slip op. at 14.

113. 430 U.S. at 613-14.

114. Id.

115. No. 78-1575, slip op. at 14-15.

116. Id. at 3.

117. Mattz v. Arnett, 412 U.S. at 505.

118. No. 78-1575, slip op. at 4-10.
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legislative history; 5) whether an actual agreement was reached
with the Indians; and 6) the jurisdictional treatment of the area
since it had been opened to settlement.!19

The dissent was of the opinion that the language of the statute,
the role of the government in whether the Indians were paid a sum
certain, and whether an agreement was actually reached with the
Indians, were irrelevant to the boundary issue and consequently,
relied upon other factors in analyzing the case.120

In analyzing the dissent’s six factors one by one, the majority
first addressed the historical context argument.!2! They conceded
that South Dakota Congressmen and Senators, as well as most
state leaders, ardently sought the opening of all reservations in the
state to white settlement in order that the Indians might “readily
acquire white man’s civilization and industrious habits.”122 But
Rosebud requires that each act of Congress be individually ex-
amined to determine whether there was a clearly expressed intent
to actually disestablish or diminish the reservation.12? Noting that
opening a reservation and diminishing it are not necessarily sy-
nonymous, the majority refused to rely on the historical context.124

The language of the statute was the second factor listed by the
dissent.!?® The dissent concluded that actual use or absence of the
word cede in statutory language should not be considered in the
disestablishment issue,2¢ principally because its use has occasion-
ally been without precision!?? and therefore its presence or ab-
sence would be irrelevant to Congressional intent.12® The majority
conceded that perhaps too much weight has been given to the
word cede but refused to agree that its presence or absence is
made irrelevant by the historical context.129

Irrelevant also to the issue of disestablishment, according to
the dissent, is specific payment of sums to the Indians for their
lands and the role of the government.!3° In other words, the issue

119. Id. at 15-16.

120. Id. at 16.

121. Id. at 5-6.

122. Id. at 6.

123. 430 U.S. at 614.

124, No. 78-1575, slip op. at 6.

125. Id. at 22.

126. Id. at 36.

127. Id. at 23. See generally, Comment, New Town et al: The Future of an Illu-
sion, 18 S.D.L. REv. 85 (1973).

128. No. 78-1575, slip op. at 36.

129. Id. at 6-7.

130. Id. at 39. Rosebud discussed the DeCoteau courts reliance on the payment
issue but added that they now considered this to be one of several factors to be
considered. 430 U.S. at 596 n.18, 598 n.20.
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of whether the government was a sales agent or actual purchaser
should not be relevant to reservation status.!3! The majority did
not respond directly to this contention and it seems reasonable to
assume that this omission is equivalent to agreement, especially in
light of the clear language of Rosebud.132

The fourth factor cited by the dissent was the legislative his-
tory.!33 This was said to shed considerable light on the interrela-
tionship of all statutes opening South Dakota reservations and the
term “cession”.13¢ The reports from a Department of the Interior
official, McLaughlin, who was sent to the reservation to explain the
meaning of the 1908 Act to the Indians were quoted at length
throughout thie dissenting opinion.!3® From these and other histor-
ical sources the dissent sought to show that the effect of the 1908
Act was equivalent to other similar statutes where disestablish-
ment has been found.13¢ The majority reiterated that, because no
new specific statements from the Congressional record were cited,
they were left to conclude, as they had with the historical context
argument, that it was simply not clear that Congress shared in the
intent to disestablish as expressed by South Dakota officials.137

As to the issue of whether or not an agreement had been actu-
ally reached with the Indians indicating specific intent to diminish
the reservation, the dissent declined to hold its absence was rele-
vant.!38 Instead, a statement by McLaughlin was cited to the effect
that “the general sentiment of the Indians in council with me . . .
was in favor of the relinquishment.”!3® The majority opined that
such self-serving statements cannot be the functional equivalent of
clear congressional intent.140

Finally, the majority pointed out that jurisdictional treatment
of the relevant portion of the reservation, subsequent to the pas-
sage of the act, can be read “in about any way the reader likes.”14!
The civil and criminal jurisdiction of the area of the reservation
where Dupris was arrested has fluctuated between state and fed-
eral control since 1908.142 But Erickson finally ended this by hold-

131. 430 U.S. at 617 (Marshall, J., dissenting).

132. See 478 F.2d at 687.

133. No. 78-1575, slip op. at 39.

134. Id. at 40.

135. Id. at 17 passim.

136. Id. at 40.

137. Id. at 8.

138. Id. at 41.

139. Id. at 41-42.

140. Id. at 8.

141. Id. at 9. However, subsequent jurisdictional treatment was given some
weight in Wounded Knee. 596 F.2d at 795-96.

142. No. 78-1575, slip op. at 9, 45.
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ing that the reservation had not been diminished and
consequently, that the federal government had jurisdiction.!43 In
refusing to overrule Erickson and the subsequent conforming
opinion in Long Elk, the majority refused to find prior exercise of
civil and criminal jurisdiction by South Dakota to be relevant.144
Additionally, it was noted that in refusing to overrule these prior
opinions, the problem of checkerboard jurisdiction is avoided by
clearly delineating the jurisdiction over the land in question.145
Retaining federal jurisdiction over random plots of land, those
which are dependent Indian communities or alotments, would be
the result of holding otherwise.146 But the dissent in Dupris ar-
gued that this checkerboarding is an unfortunate but inevitable re-
sult mandated by the statutory definition of Indian country.4?
However, the majority felt its position was consistent with deci-
sions of the Supreme Court which have demanded clear and un-
ambiguous language to effect diminishment.148

This opinion thus represents an eloquent challenge to the de-
mand for a clear and unambiguous expression on the face of an act
which is argued as diminishing a reservation. The dissent, in elab-
orate fashion, followed the mandate of Rosebud in looking to his-
torical context, legislative history, and other factors to determine
the congressional intent. But the reliance on a “clear expression”
of that intent by the majority (and indeed its opinion of the criteria
of what is clear) suggests that the Eighth Circuit is not yet willing
to retreat from the requirement of a literal expression in a statute
before reservation lands are to be considered terminated. It re-
mains to be seen whether, in light of the dissent’s strong opinion,
that reliance will continue as steadfast in future Eighth Circuit de-
cisions.

Erik D. Nilsson—'81

143. 478 F.2d at 689.

144. No. 78-1575, slip op. at 9.

145. Id. at 9.

146. Id.

147. Id. at 50, n.28; 18 U.S.C. § 1151 (1976); see note 69 supra.
148. No. 78-1575, slip op. at 9.



