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FORMALISM VERSUS PRAGMATISM IN
EVIDENCE: RECONSIDERING THE
ABSOLUTE BAN ON THE USE OF
EXTRINSIC EVIDENCE TO PROVE
IMPEACHING, UNTRUTHFUL ACTS THAT
HAVE NOT RESULTED IN A CONVICTION

EDpwARD J. IMWINKELRIEDT

“The[r]e are ‘good reason[s]’ for limiting the use of extrinsic
evidence, . . . and the [state] statute [upheld in this case] is
akin to the widely accepted rule of evidence law that gener-
ally precludes the admission of evidence of specific instances
of a witness’ conduct to prove the witness’ character for un-
truthfulness. See Fed.Rule Evid. 608(b) . . . . The constitu-
tional propriety of this rule cannot be seriously disputed.”
—Nevada v. Jackson, 133 S. Ct. 1990, 1993 (2013).
There are three types of disputes that go to trial.! The first is a
legal standard case.2 For example, suppose that the police conduct a
reverse sting operation and videotape all their interactions with an
alleged drug trafficker. The videotape shows the accused initially
agreeing to deliver a quantity of crack cocaine and later conveying the
cocaine. However, the accused raises the defense of entrapment. The
critical question is not the credibility of the evidence that the accused
made the agreement or delivered the cocaine; given the videotape, the
accused cannot defend on that basis. Nor is there a question as to the
historical inferences to draw from the acts and statements shown on
the videotape. That is often the crucial issue when a litigant relies on
circumstantial evidence, and the battle is over which inferences to
draw from the circumstances. In contrast, in this case the prosecution
has direct evidence. In the final analysis in this hypothetical, the out-
come turns on how the trier of fact decides to apply the legal definition
of entrapment to the undisputed facts shown on the videotape.
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1. Rowawnp L. CarrsonN & Epwarp J. IMwINKELRIED, Dynamics oF TriaL PrRACTICE:
ProBLEMS aAND MATERIALS § 14.2(D), at 399 (4th ed. 2010).

2. Id. § 14.2(D), at 400; § 14.2(E), at 410.
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The second kind of case that goes to trial is an historical inference
dispute.® Here, the litigant relies on circumstantial evidence. As-
sume a suit against a school district. While they are being trans-
ported home in a school van late at night after an extracurricular
activity, several students are injured when the van leaves the road
and strikes a tree. There is no direct evidence available. The children
were asleep in the back of the van. For her part, the driver suffers
retrograde amnesia and cannot recall what happened at the time of
the accident. However, the accident leaves physical evidence: the
van’s skidmarks, the extent of the damage to the tree, and the nature
of the damage to the van. Accident reconstruction experts, familiar
with the laws of physics, can analyze the circumstantial evidence and
draw inferences in an effort to reconstruct the accident. The question
is not whom to believe but rather which inferences to draw from the
circumstantial evidence.

The third and final kind of case is a credibility dispute.* The vic-
tim of a crime identifies the accused as the perpetrator. However, the
accused adamantly denies any involvement in the crime. The accused
contends that the victim is either lying or mistaken. The resolution of
this type of case turns on whom the trier of fact chooses to believe.
Credibility disputes may be the most common type of dispute taken to
trial.? At least in civil cases, trial judges can sometimes eliminate the
need by disposing of the legal standards and historical inference dis-
putes before trial. Under Federal Rule of Civil Procedure 56, civil liti-
gants may move for summary judgment. If there is only one sensible
way to apply the controlling legal standard to the facts in a case, the
trial judge may grant summary judgment.® The judge may also do so
when there is only one rational inference to be drawn from the circum-
stantial evidence in the case.” However, the judge may not grant sum-
mary judgment on the ground that he or she finds one side’s witnesses

3. Id. § 14.2(D), at 399; § 14.2(E), at 408.

4. Id. § 14.2(D), at 399; § 14.2(E), at 402.

5. Miguel A. Mendez, The Victims’ Bill of Rights—~Thirty Years Under Proposition
8, 25 Stan. L. & Por’y Rev. 379, 391 (2014) (“Trial lawyers know that the outcome of a
trial will be determined in almost all cases by which witnesses the jurors choose to
believe and which ones they choose to ignore”).

6. Commonwealth Util. Corp. v. Goltens Trading & Eng’g PTE Litd., 313 F.2d 541,
545 (9th Cir. 2002); Flying Diamond Corp. v. Pennaluna & Co., 586 F.2d 707, 713 (9th
Cir. 1978); Gans v. Mundy, 762 F.2d 338 (3d Cir. 1985); Burnett v. Ross Stores, Inc., 857
F. Supp. 1434 (D. Or. 1994); Edwards v. Consol. Rail Corp., 567 F. Supp. 1087 (D.D.C.
1983), aff’d by 733 F.2d 966 (D.C. Cir.), cert.denied, 469 U.S. 883 (1984).

7. Edwards, 567 F. Supp. at 1437. See also Samples v. City of Atlanta, 846 F.2d
1328, 1330 (11th Cir. 1988); Augusta Iron & Steel Works, Inc. v. Emp’rs Ins. of Wausau,
835 F.2d 855, 856 (11th Cir. 1988); J. C. Gibson Plastering Co., Inc. v. XL Specialty Ins.
Co., 521 F. Supp. 2d 1326 (M.D. Fla. 2007).
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more credible than the other’s.® That outcome is understandable,
since in most cases a judge ruling on a summary judgment motion has
before him or her only the litigants’ written affidavits or declarations;®
the judge does not have the benefit of live testimony that would enable
the judge to more fully assess the witnesses’ credibility.

When a credibility dispute proceeds to trial, the trier of fact may
consider several types of information in resolving the dispute, such as
the witnesses’ demeanor.10 In addition, the litigants will present the
trier with evidence impeaching the opposing witnesses’ credibility.1?
Evidence law makes a large number of impeachment techniques avail-
able to the litigants.!?2 Some of the techniques target the witness’s
testimony on the historical merits. By way of example, evidence law
allows a litigant to impeach a witness by showing that: (1) the witness
made a prior statement inconsistent with his or her trial testimony,!3
(2) another witness has contradicted the witness’s trial testimony,'*
and (3) the witness has a bias that could influence one’s testimony.1®
However, evidence law also permits a litigant to employ essentially ad
hominem techniques that target the witness. This category of im-
peachment techniques includes testimony showing that: (1) the wit-
ness has a deficiency in an element of competency such as perceptual
ability,16 (2) the witness has a character trait for untruthfulness,!? (3)
the witness has been convicted of a crime,!8 and (4) the witness has

8. Dey v. Colt Const. & Dev. Co., 28 F.3d 1446, 1457 (7th Cir. 1994); Wood v.
Allstate Ins. Co., 21 F.3d 741, 746 (7th Cir. 1994); Zuchel v. Spinharney, 890 F.2d 273
(10th Cir. 1989); California Steel and Tube v. Kaiser Steel Corp., 650 F.2d 1001, 1003
(9th Cir. 1981); Neely v. St. Paul Fire and Marine Ins. Co., 584 F.2d 341 (9th Cir. 1978);
Guam Fed. of Teachers, Local 1581, of Am. Fed. of Teachers v. Ysrael, 492 F.2d 438 (9th
Cir. 1974), cert.denied, 419 U.S. 872 (1974); Iowa Ham Canning, Inc. v. Handtmann,
Inc., 870 F. Supp. 238 (N.D. I1l. 1994).

9. E.g., Juliano v. Health Maint. Org. of New Jersey, Inc., 221 F.3d 279 (2d Cir.
2000); Am. Mfrs. Ins. Co. v. Am. Broad.-Paramount Theatres, Inc., 388 F.2d 272 (2d Cir.
1967); Clayton v. James B. Clow & Sons, 154 F. Supp. 108 (D. Ill. 1957).

10. Kramer v. Am. Bank and Trust Co., N.A., 989 F. Supp. 2d 709, 711 (N.D. 1lL
2013) (“demeanor and inflection can be critical components of the decision whether to
believe a witness”); see also Edward J. Imwinkelried, Demeanor Impeachment: Law and
Tactics, 9 Am. J. TriaL Apvoc. 183, 194-95 (1985) (stating that in most jurisdictions, the
pattern jury instructions inform the jury that they may consider the witness’s nonver-
bal demeanor during his or her testimony).

11. Mendez, supra note 5 (stating that trial attorneys resort to impeachment tech-
niques to “give the jurors reasons rooted in the evidence . . . why a witness should be . . .
disbelieved”).

12. See generally 1 McCormick oN EviDeNcE §§ 33-50 (Kenneth S. Broun ed., 7th
ed. 2013).

13. Id. §§ 37-38.

14. Id. § 45.

15. Id. § 39.

16. Id. § 44.

17. Id. §§ 40, 43.

18. Id. § 42.
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committed an act which evidences untruthfulness, even if the act has
not yet resulted in a conviction.1?

There are two ways in which a litigant may press one of these
impeachment attacks.2? The first method is intrinsic impeachment,
that is, cross-examination.?! For example, the cross-examiner may
ask whether the witness has suffered a prior conviction or was intoxi-
cated at the time the witness observed the events described on direct
examination. The second method is extrinsic impeachment.?2 During
the plaintiff’s case-in-chief, suppose the witness falsely denied a prior
conviction when questioned. During the defense case-in-chief, the de-
fense attorney could present a self-authenticating?3 certified copy of
the judgment of conviction.?* Or assume that the same witness
falsely denied being drunk when he witnessed the traffic accident.
Again, during the defense case-in-chief, the defense attorney could call
the witness’s spouse to establish that the witness was indeed
intoxicated.?5

With one exception, if a witness falsely denies an impeaching fact
during cross-examination, the cross-examiner may sometimes follow
up and expose the perjury by later presenting extrinsic evidence prov-
ing the impeaching fact. In some cases, an impeachment technique
involves extrinsic evidence, for example, impeachment by proof that
the witness failed a polygraph examination.26 The witness cannot ad-
minister the polygraph test to himself or herself. Once the jurisdiction
has made the policy decision to permit this impeachment technique, it
must allow the use of extrinsic impeaching evidence; there is no other
way to establish the facts of the administration of the test and the test
results. In the case of all other impeachment techniques, with one
exception, the litigant may resort to extrinsic evidence when the im-
peaching fact is imporant. For instance, if a witness denies a prior
inconsistent statement, the litigant may introduce extrinsic evidence
when the judge concludes that the statement will shed important light
on the witness’s credibility.27

Those generalizations not only hold true at common law, but they
are also valid under the Federal Rules of Evidence. Article VI of the

19. Id. § 41.

20. Edward J. Imwinkelried, A Radical Approach to the Law of Impeachment: The
Statutory Outer Limits, 22 Am. J. TriaL Abvoc. 1, 27 (1998).

21. Id. at 20.

22. Id.

23. Fep. R. Evin. 902(4).

24. 1 McCorwmick, supra note 12, § 42.

25. Id. § 44.

26. See generally 1 Paur C. GIANNELLI ET AL., SCIENTIFIC EvipENCE §§ 8.01-.04 (5th
ed. 2012).

27. 1 McCormick, supra note 12, § 37.
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Federal Rules contains most of the provisions governing impeachment
techniques, and in that statutory scheme, the primary restraint on the
use of extrinsic evidence to prove the impeaching fact is Federal Rule
403. Rule 403 is the provision empowering a trial judge in his or her
discretion to exclude logically relevant evidence when the judge con-
cludes the attendant probative dangers, such as undue time consump-
tion, substantially outweigh the probative value of the evidence.28
With one exception, none of these impeachment techniques is subject
to a rigid ban on extrinsic evidence.

That notable exception is restyled Federal Rule of Evidence 608(b)
which states:

Except for a criminal conviction under Rule 609, extrinsic evi-

dence is not admissible to prove specific instances of a wit-

ness’s conduct in order to attack . . . the witness’s character

for truthfulness. But the court may, on cross-examination,

allow them to be inquired into if they are probative of the

character for . . . untruthfulness of . . . the witness . . . .
The.meaning of the statutory language seems plain, and for the most
part, both the Supreme Court and the lower courts have taken a tex-
tualist, plain meaning approach to the construction of the Federal
Rules of Evidence.?? Given the unequivocal wording of Rule 608(b),
one court held that confronting the witness with even a “few lines”
from a judicial opinion finding the witness guilty of civil fraud violated
the ban on extrinsic evidence.3°

Moreover, the Advisory Committee Note accompanying the 2003
amendment to Rule 608 reinforces the plain meaning interpretation of
the language. To begin with, the Note points out that the absolute
ban is limited to this impeachment technique.3! To confirm the plain
meaning, the note adds:

28. Febp. R. Evip. 403 (stating the court may exclude relevant evidence if its proba-
tive value is substantially outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or need-
lessly presenting cumulative evidence).

29. Edward J. Imwinkelried, Whether the Federal Rules of Evidence Should Be
Conceived As a Perpetual Index Code: Blindness Is Worse Than Myopia, 40 WM. & MaryY
L. Rev. 1595 (1999).

30. United States v. Herzberg, 558 F.2d 1219, 1222-23 (5th Cir.), cert. denied, 434
U.S. 930 (1977).

31. Fep. R. Evip. 608 advisory committee’s note. “By limiting the application of
the Rule to proof a witness’s character for truthfulness, the amendment leaves the ad-
missibility of extrinsic evidence offered for other grounds of impeachment ‘such as con-
tradiction, prior inconsistent statement, bias and mental capacity’ to Rules 402 and
403.” Id. Rule 403 gives the trial judge discretion to exclude technically and logically
relevant evidence when the probative value of the evidence does not warrant the time
expenditure needed to present the evidence. Id. Thus, the note recognizes that 608(b)
impeachment is the only impeachment technique subject to a rigid ban on extrinsic evi-
dence. Id.
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[TThe extrinsic evidence prohibition of Rule 608(b) bars any
reference to the consequences that a witness might have suf-
fered as a result of the alleged bad act. For example, Rule
608(b) prohibits counsel from mentioning that a witness was
suspended or disciplined for the conduct that is the subject of
impeachment, when that conduct is offered only to prove the
character of the witness. See United States v. Davis, 183
F.3d 231, 257 n.12 (3d Cir. 1999) (emphasizing that in attack-
ing the defendant’s character for truthfulness “the govern-
ment cannot make reference to Davis’s forty-four day
suspension or that the Internal Affairs found that he lied
about” an incident because “[s]uch evidence would not only be
hearsay to the extent it contains assertions of fact, it would be
inadmissible extrinsic evidence under Rule 608(b)”). See also
Stephen A. Saltzburg, Impeaching the Witness: Prior Bad
Acts and Extrinsic Evidence, 7 Crim. Just. 28, 31 (Winter
1993) (“counsel should not be permitted to circumvent the no
extrinsic-evidence provision by tucking a third person’s opin-
ion about prior acts into a question asked of the witness who
denied the act.”).32

The combination of this explicit legislative history and the textu-
alist approach to the interpretation of the Federal Rules, makes it all
the more remarkable that the lower courts are increasingly ignoring
the seemingly clear language of Rule 608(b) and permitting litigants
to resort to extrinsic evidence to prove untruthful acts that witnesses
have falsely denied.®® Notwithstanding the text of the statute and
this legislative history, the cases have permitted the admission of ex-
trinsic evidence in three situations:

e To begin with, some courts allow the cross-examiner to
confront a witness with contradictory, extrinsic documents if
the witness is competent to lay the foundation for the admis-
sion of the document.3* Although this result may fly in the
face of the statute’s wording, a policy case can be made for the
result. One of the reasons inspiring the legislative prohibi-
tion on extrinsic evidence is a desire to limit the amount of
time devoted to the dispute over the witness’s credibility.35
Any concern about undue time consumption is minimized if
the witness can establish a complete foundation for the intro-
duction of the document proving that the witness performed
the untruthful act.

32. Id. See also Stephen A. Saltzburg, The Limitation on Exclusion of Extrinsic
Evidence, 29 Crim. Jusr., Fall 2014, at 43.

33. 3 RonaLp L. CARLSON, CriMiNaAL Law Apvocacy: TriaL Proor § 12.29 (1994).

34. Carter v. Hewitt, 617 F.2d 961, 970-71 (3d Cir. 1980); 1 McCorMICK, supra
note 12, § 41, at 254-55.

35. 1 McCormick, supra note 12, §§ 41, 49.
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e Moreover, if the witness denies lying during testimony in

a prior judicial proceeding, other courts allow the cross-exam-

iner to mention a judge or jury finding that rejects the testi-

mony.36 This result seems at odds with the clearly expressed
intent in the 2003 Advisory Committee Note. However, these
courts reason that the impeaching evidence has “more
weight” when it rests on “findings by judges or juries.”? In

the view of these courts, such a finding represents a highly

reliable determination that the witness was untruthful in his

or her prior testimony.

¢ Finally, still other courts permit the use of extrinsic evi-

dence in sexual assault prosecutions when the evidence is rel-

evant to show that the complaining witness made an earlier
similar, false rape accusation. In 2014 in Nevada v. Jack-
son,38 the United States Supreme Court noted that the Ne-
vada courts had fashioned such a doctrine by case law.3® As
previously stated, many of the cases that go to trial turn on
credibility disputes. Often in sexual assault prosecutions, it
boils down to “he said, she said” disputes. The policy argu-
ment runs that the accused has a special, compelling need to
introduce evidence of the alleged victim’s credibility.
These three lines of case law indicate growing dissatisfaction with the
traditional, absolute ban on extrinsic evidence of a witness’s untruth-
ful act. The difficulty, though, is that these developments have oc-
curred in piecemeal fashion. Consequently, the courts have not
directly addressed the broad policy question of whether it is time to
reconsider the traditional ban.

The theses of this article are that it is not only time for such a
reconsideration, but also that on reconsideration, the rigid, common-
law ban should be liberalized. The article develops these theses in
three steps. The first part of this article is descriptive. Part I reviews
the most popular impeachment techniques and demonstrates that
under the Federal Rules, only Rule 608(b) impeachment remains sub-
ject to a complete ban on extrinsic evidence.4® The second part elabo-
rates on the lines of cases in which the courts have ignored the ban
and permitted the cross-examiner to resort to extrinsic evidence. Part
IT demonstrates that in deciding to override the ban, these courts have
implicitly relied on policy factors cognizable under Federal Rule 403.41

The third and final part of the article is evaluative. Taking a
pragmatic perspective, subpart A initially explains the weakness of

36. United States v. Nelson, 365 F. Supp. 2d 381, 381 (S.D.N.Y. 2005).
37. United States v. Dawson, 434 F.3d 956, 956 (7th Cir. 2006).

38. 133 S. Ct. 1990 (2013).

39. Nevada v. Jackson, 133 S. Ct. 1990 (2013).

40. See supra notes 44-85 and accompanying text.

41. See supra notes 86-116 and accompanying text.
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the case for singling out Rule 608(b) impeachment for an absolute, cat-
egorical ban.?? The subpart argues that an absolute ban imperils the
integrity of the fact-finding process. A witness who has successfully
lied in the past might be emboldened to do so again. Worse still, a
sophisticated liar may realize both that the litigation privilege in tort
law precludes the opposing litigant from suing the witness for denying
the earlier untruthful act, and that the likelihood of a subsequent per-
jury prosecution is slim to none. In short, the present categorical ban
codified in Rule 608(b) virtually invites perjury. Subpart B proposes
deleting the absolute ban and substituting a presumptive ban.43
Under the proposal, Rule 608(b) would be reworded to incorporate a
strong presumption against extrinsic evidence, but gives the trial
judge 403-style discretion to admit extrinsic evidence when the proba-
tive value of the evidence substantially outweighs the incidental pro-
bative dangers.

I. ON THE FACE OF THE FEDERAL RULES OF EVIDENCE, A
RULE 608(B) ATTACK IS THE ONLY IMPEACHMENT
TECHNIQUE SUBJECT TO A COMPLETE BAN ON
EXTRINSIC EVIDENCE

As the Introduction notes, the impeachment techniques tend to
fall within two broad categories: impeaching facts related to the his-
torical merits of the case and those concerning the witness’s personal
characteristics. This article will begin with the former.

A. ImpeacHING Facts RELATED TO THE HisToricarL MERITS

This category includes three of the most commonly used impeach-
ment techniques.

1. Proof That the Witness Made a Pretrial Statement Inconsistent
with Trial Testimony About the Merits of the Case

In civil cases, due in part to widespread use of depositions, proof
of a witness’s prior inconsistent statement is the most commonly em-
ployed impeachment technique.?** Federal Rule of Evidence 613 ad-
dresses this technique. Rule 613(a) governs cross-examination about
the inconsistent statement. If the witness refuses to concede the
statement, Rule 613(b) explicitly authorizes the receipt of “extrinsic
evidence.” In pertinent part, Rule 613(b) provides: “Extrinsic evidence
of a witness’s prior inconsistent statement is admissible only if the

42. See supra notes 117-42 and accompanying text.
43. See supra notes 143-44 and accompanying text.
44. CarLsON & IMWINKELRIED, supra note 1, § 8.4.
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witness is given an opportunity to explain or deny the statement and
an adverse party is given an opportunity to examine the witness about
it, or if justice so requires.” On its face, the statute imposes only one
condition on the presentation of extrinsic evidence of a witness’s in-
consistent pretrial statement: At some point, the witness must have
an opportunity to deny or explain the statement.4®

At common law, there was an additional condition. Extrinsic evi-
dence of the statement was inadmissible as a matter of law if the
statement related to a so-called collateral fact.*6 The courts differed
over the interpretation of the term, “collateral,” but in some jurisdic-
tions the term denoted an item of evidence that was relevant only to
credibility and had no relevance whatsoever to the historical merits of
the case.*”

However, Rule 613 makes no mention of the collateral restriction.
The United States Supreme Court has announced that when the Fed-
eral Rules are silent about a common-law restriction on the admission
of logically relevant evidence, the Rules impliedly abolish the restric-
tion#8 In its celebrated Daubert decision on scientific evidence, the
Court approvingly quoted the statement of the late Edward Cleary,
the reporter for the committee that drafted the rules, that “[iln princi-
ple, under the Federal Rules no common law of evidence remains.”*®
The Court emphasized that Rule 402 permits the admission of any
logically relevant evidence unless the evidence can be excluded under
the Constitution, a Congressional statute, the Federal Rules of Evi-
dence, or other rules adopted pursuant to statutory authority, that is,
the Federal Rules of Civil and Criminal Procedure. Rule 402 does not
list case or decisional law as a basis for excluding relevant evidence,
and thus, by omission, Rule 613 impliedly overturned the rigid, com-
mon-law collateral restriction. The Advisory Committee Note accom-
panying the 2003 amendment to Rule 608 confirms that conclusion.
That note states that “the admissibility of extrinsic evidence offered
[to prove a] prior inconsistent statement” is left to the trial judge’s
discretion under Rule 403.5° As previously stated, under Rule 403,
the judge balances the probative value of the proffered evidence
against any incidental probative dangers such as time consumption
and makes a pragmatic, discretionary judgment whether the evidence

45. 1 Epwarp J. IMWINKELRIED, ET AL., COoUurRTROOM CriMINAL EviDeENCE § 711, at 7-
53 to 7-54 (5th ed. 2011). Although there is a split of authority, there is substantial
authority that the litigant need not confront the witness about the statement during the
cross-examination. Id.

46. 1 McCorwMmick, supra note 12, §§ 37, 49.

47. Id. § 49.

48. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).

49. Daubert, 509 U.S. at 588.

50. Fep. R. Evip. 608 advisory committee’s note.
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is important enough to warrant extrinsic evidence. Hence, this im-
peachment technique is not subject to a rigid ban on extrinsic
evidence.

2. Proof That the Witness Has a Bias That Might Influence
Testimony About the Merits of the Case

In the case of prior inconsistent statements, the Rules discuss the
impeachment technique but make no mention of the collateral limita-
tion on extrinsic evidence of prior inconsistent statements. Article VI
governing impeachment does not mention proof of bias as a recognized
method of impeachment. However, in United States v. Abel,5! the
United States Supreme Court ruled that proof of bias remains a per-
missible impeachment technique in federal practice.52 As in Daubert
v. Merrell Dow Pharmaceuticals, Inc., the Court relied squarely on
Rule 402. Rule 402 prescribes a general rule that trial judges should
admit any evidence that is logically relevant to any fact of conse-
quence in the case. The credibility of a witness is such a fact. Con-
gress would not have included Article VI in the Federal Rules if
witnesses’ credibility were irrelevant. Thus, standing alone, Rule 402
is adequate authorization for the continued admission of bias
evidence.

More specifically though, what about extrinsic evidence of bias?
Suppose that on cross-examination, the witness refuses to admit a fact
suggesting the witness’s bias. Extrinsic bias evidence is liberally ad-
missible.53 The courts are receptive to extrinsic evidence of bias be-
cause they view bias as highly probative on the issue of credibility.
Bias is so pernicious because it can affect the witness at a subcon-
scious level.54 The Advisory Committee asserted that bias in the form
of “[i]nterest in the outcome of the litigation” is “highly relevant to
credibility.”®® In Davis v. Alaska,5® the Supreme Court elevated the
accused’s right to impeach prosecution witnesses on the ground of bias
to the status of a constitutional right under the Sixth Amendment

51. 469 U.S. 45 (1984).

52. United States v. Abel, 469 U.S. 45 (1984).

53. IMWINKELRIED, supra note 45, § 713, at 7-56 n.192 (citing Salgado v. United
States, 278 F.2d 830, 831 (1st Cir. 1960)) (“Questions of bias and prejudice . . . can be
proved by extrinsic evidence, and this evidence is not foreclosed by a prior denial on the
part of the witness.”).

54, Id. § 713, at 7-56.

55. Fep. R. Evip. 601 advisory committee’s note.

56. 415 U.S. 308 (1974); see also United States v. Recendiz, 557 F.3d 511, 530 (7th
Cir. 2009) (stating the right “to expose a witness’s motivation for testifying” is a “core
value” of the Confrontation Clause).
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Confrontation Clause.5” The courts frequently declare that bias is
never considered a collateral issue.58

Are there any restrictions at all on the admissibility of extrinsic
evidence offered to contradict a witness’s denial of bias? At common
law, as in the case of prior inconsistent statements, many jurisdictions
required that the cross-examiner question the witness about bias as a
condition precedent to later introducing extrinsic evidence.?® While
Rule 613(b) preserves a version of that common-law requirement for
inconsistent statements, there is no statutory provision codifying a
similar requirement for bias evidence. The trend among the lower
courts is to hold that there is no such requirement for bias evidence.%°
There certainly is no categorical ban on extrinsic evidence. In short,
extrinsic evidence of bias is even more liberally admissible than ex-
trinsic evidence that proves prior inconsistent statements.

3. Another Witness Specifically Contradicts the Witness’s Testimony
About the Merits of the Case

At common law, the courts recognized specific contradiction as an
impeachment technique.®! The underlying theory of logical relevance
is straightforward. Assume the first witness testifies to fact A on the
merits, another witness testifies to non-A, and the jury decides to be-
lieve the second witness. On this set of assumptions, the second wit-
ness’s testimony calls into question the first witness’s credibility; on
those assumptions, the first witness must be lying or mistaken.®2 At
common law, as in the case of prior inconsistent statement impeach-
ment, the extrinsic evidence (the second witness’s testimony) was
inadmissible if the judge characterized fact A as “collateral.”®3

Under the Federal Rules, there are striking parallels between the
treatment of bias impeachment and specific contradiction. As in the
case of bias impeachment, Article VI is silent on the subject of specific
contradiction. However, as in the case of bias impeachment, the fed-
eral courts still permit litigants to employ this impeachment tech-
nique.®* In doing so, the courts rely on the same rationale they invoke

57. Davis v. Alaska, 415 U.S. 308 (1974).

58. Compare United States v. DeCologero, 530 F.3d 36, 60-61 (1st Cir. 2008), cert.
denied, 555 U.S. 1005 (2008), with People v. Hudy, 535 N.E.2d 250, 263 (N.Y. 1988)
(“extrinsic proof tending to establish a reason to fabricate is never collateral and may
not be excluded on that ground . . . .”).

59. IMWINKELRIED, supra note 45, § 713, at 7-62.

60. United States v. Manske, 186 F.3d 770 778 (Tth Cir. 1999).

61. 1 McCormick, supra note 12, § 45.

62. Id.

63. Id.

64. United States v. Gilmore, 553 F.3d 266, 271-72 (3d Cir. 2009); United States v.
Fonseca, 435 F.3d 369, 375 (D.C. Cir. 2006), cert.denied, 552 U.S. 829 (2007); United



224 CREIGHTON LAW REVIEW [Vol. 48

in order to permit bias impeachment. As previously stated, specific
contradiction evidence is logically relevant to impeach the prior wit-
ness’s credibility; thus, Rule 402 is all the statutory authority the
courts need to justify the continued use of specific contradiction im-
peachment. The final parallel between bias impeachment and specific
contradiction is that there is no rigid prohibition of extrinsic evidence.
Article VI does not codify the collateral limitation that many common-
law courts imposed on specific contradiction impeachment. Once
again, as the note accompanying the 2003 amendment to Rule 608(b)
observes,%5 the only constraint on the use of extrinsic evidence is the
trial judge’s discretion under Rule 403.

B. Ap HoMINEM ATTACKS ON THE WITNESS'S CREDIBILITY

While the first three impeachment attacks have some relation-
ship to the issues on the historical merits of the case, the remaining
attacks are ad hominem in nature; they directly impeach the witness’s
credibility. As we review them, a familiar pattern will emerge. With
the solitary exception of Rule 608(b) impeachment, none of these at-
tacks is limited by a rigid ban on the use of extrinsic evidence.

1. Proof That the Witness Has a Character Trait for Untruthfulness

Federal Rule of Evidence 608(a) allows a litigant to impeach an
opposing witness by showing that the witness has “a character [trait]
for . . . untruthfulness.” Rule 608(a) allows the litigant to introduce
either reputation or opinion testimony. When the litigant calls a char-
acter witness to present reputation testimony, the witness testifies
that: (1) he or she has been a member of the same “community”é¢ as
the prior witness for a substantial period of time, (2) the character
witness is familiar with the prior witness’s reputation in the commu-
nity, and (3) the prior witness is reputed to be an untruthful person.6?
When the litigant asks the character witness to present opinion testi-
mony, the witness testifies that: (1) he or she is personally familiar
with the prior witness, (2) he or she has formed an opinion as to the
prior witness’s character trait for truthfulness, and (3) the opinion is
that the prior witness is an untruthful person.® Under restyled Rule

States v. Perez-Perez, 72 F.3d 224, 227 (1st Cir. 1995); United States v. Tarantino, 846
F.2d 1384, 1384 (D.C. Cir. 1988), cert. denied 488 U.S. 867 (1988).

65. Fep. R. Evip. 601 advisory committee’s note.

66. 1 IMwINKELRIED, supra note 45, § 804, at 8-10 to 8-11 (stating that at early
common law, the courts limited the concept of “community” to the witness’s residential
neighborhood, however, modern courts have expanded the concept to include any large
social group of which the witness is a member).

67. 1 McCorwmick, supra note 12, § 43.

68. Id.
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404(a)(3), in closing arguments, litigants may use the evidence as cir-
cumstantial proof of the prior witness’s conduct in the instant case.
The litigants may argue the evidence shows that the prior witness has
a character trait for untruthfulness; the witness’s possession of that
trait increases the probability that the witness acted consistently with
that character trait on the stand; and hence, it is more likely that the
witness lied during the witness’s direct examination.

Under this impeachment technique, there is no ban on extrinsic
evidence. Instead, the technique requires the use of extrinsic evi-
dence. The litigant hoping to impeach the first witness later calls a
second, character witness to proffer reputation or opinion testimony.
Once the legislature or court makes a policy decision to allow this im-
peachment technique, there cannot be a rigid prohibition of extrinsic
evidence.

2. Proof That the Witness Has a Deficiency in an Element of
Competency Such as Perceptual Ability or Memory

At early common law, to be a competent witness to give any testi-
mony, a person had to possess four qualities: perception, memory, nar-
rative ability, and sincerity.®? Although the various jurisdictions have
either abolished or drastically relaxed the standard for competency,”®
the courts still permit litigants to impeach opposing witnesses by
showing that the witness has a deficiency in an element of competency
such as perceptual ability.”t

Just as Article VI of the Federal Rules is silent on both bias and
specific contradiction impeachment, the Article makes no mention of
this impeachment technique. Yet, the courts still allow litigants to
employ this impeachment technique.”? There is an obvious parallel to
bias and specific contradiction. Like evidence indicating a prior wit-
ness’s bias or contradicting the witness’s testimony, evidence of the
witness’s deficiency is logically relevant to the witness’s credibility.
So long as the evidence possesses logical relevance, Rule 402 is an ade-
quate basis for admitting the evidence.

The question recurs: What, if any, limitations are there on the use
of extrinsic evidence to prove that the witness is deficient in a respect,
such as perceptual ability or memory? The courts admit extrinsic evi-
dence whenever they believe that the evidence will give the jury im-
portant insight into the witness’s credibility.”? For example, if a key

69. Id. § 62.

70. Id. §§ 61, 71.

71. Id. § 44.

72. 1 IMWINKELRIED, supra note 45, § 710.
73. Id.
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witness to a traffic accident denies being intoxicated when the witness
observed the accident, the opposing litigant may present extrinsic evi-
dence to prove the witness’s intoxication.”* If the witness was se-
verely intoxicated at that time, the jury would have good reason to
distrust the witness’s description of the accident. Or suppose that the
witness suffers from a mental disorder that grossly interferes with the
witness’s ability to accurately perceive events. There is a good possi-
bility that the judge would permit the opposing litigant to call a psy-
chiatrist to establish the nature and extent of the prior witness’s
disorder.”® Article VI does not prescribe any firm limitations on the
admission of such extrinsic evidence. Here too, the trial judge must
fall back on Rule 403’s discretionary standard.

3. Proof That the Witness Has Suffered a Prior Conuviction

Although Article VI is silent on the immediately preceding im-
peachment technique, the Article contains a lengthy provision that
governs impeaching evidence that the witness previously suffered a
criminal conviction.”® The basic theory of logical relevance is akin to
the theory underlying the admission of testimony about an opposing
witness’s character trait for untruthfulness. As Part I.B.1 explains,
when the litigant offers testimony about an opposing witness’s un-
truthfulness, Rule 404(a)(3) permits the litigant to use the testimony
as a basis for classic character reasoning.”” The litigant may treat the
testimony as circumstantial proof of conduct and argue that the oppos-
ing witness’s character trait increases the probability that the witness
acted “in character” and lied on direct examination. Analogously,
under Rule 609, the litigant may contend that the prior conviction
shows that the opposing witness has a disposition to commit crimes
and that, in turn, strengthens the inference that the witness perpe-
trated another crime, namely, perjury during direct examination.
That inference can be fairly strong when the conviction qualifies
under Rule 609(a)(2) and involves “a dishonest act or false statement.”
The inference is more debatable when the conviction falls under Rule
609(a)(1) and is admissible only because it is a felony grade offense.

However, whether the offense falls under 609(a)(1) or (a)(2), the
litigant may presumptively resort to extrinsic evidence to prove the
conviction if the opposing previously witness denied it during cross-
examination.”® At common law, proof of a conviction was not deemed

74. Id.; see also People v. Freeland, 330 N.E.2d 611 (N.Y. 1975).
75. 1 McCorwmick, supra note 12, § 44.

76. Fep. R. Evip. 609.

77. See supra notes 66-68 and accompanying text.

78. 1 McCorwmick, supra note 12, § 42.
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collateral; and under the Federal Rules, the only limitation on the ad-
missibility of extrinsic evidence is Rule 403. For instance, if the act
underlying the conviction was involuntary manslaughter and the con-
viction was twenty years old,”® the trial judge might conclude that the
conviction shed so little light on the witness’s current credibility that
its miniscule probative value did not justify the time consumption. In
the typical case, though, the judge ordinarily permits the introduction
of the extrinsic evidence. The fact of the conviction represents trust-
worthy evidence that the witness committed the underlying act3° and
consequently, enhances the probative value of the evidence. Moreo-
ver, since the litigant may simply present a certified copy of the judg-
ment of conviction,8! the litigant will not need to present time-
consuming live testimony to prove the witness’s commission of the act.
The availability of self-authentication reduces the probative danger of
excessive time consumption. Hence, the Rule 403 balancing test usu-
ally tilts in favor of admitting the extrinsic evidence.

4.  Proof That the Witness Has Committed an Untruthful Act That
Has Not Resulted in a Conviction

By process of elimination, we come to the impeachment technique
codified in Rule 608(b). The attorney might attempt to inform the jury
that the opposing witness has cheated on income tax statements®? or
filed a fraudulent insurance claim. The technique rests on a variation
of the same theory of logical relevance underlying Rules 608(a) and
609: character reasoning.83 Like an opposing witness’s reputation for
untruthfulness or prior conviction, the witness’s commission of an un-
truthful act tends to show that the witness has a character trait of
untruthfulness.84 If the witness has that disposition or propensity,
there is a greater probability that the witness lied during direct
testimony.

However, at this point the similarities between Rule 608(b), on
the one hand, and Rules 608(a) and 609, on the other hand, end. We
have seen that impeachment under Rule 608(a) involves the presenta-
tion of extrinsic evidence and the witness to be impeached has already
left the stand when the litigant calls the character witness. In addi-
tion, if the witness denies a prior conviction, the courts ordinarily al-

79. Fep. R. Evipn. 609(b).

80. Michael Graham, Evidence as to Character-Other Crimes, Wrongs, or Acts, 19
Crim. L. Buri. 349, 349 n.3 (1983); Wm. P. Roscoe III, Note, Evidence of Other Crimes in
Montana, 30 Monr. L. Rev. 235, 238 (1969).

81. Fep. R. Evip. 902(4).

82. Mendez, supra note 5, at 393.

83. 1 McCormick, supra note 12, § 41.

84. Id.



228 CREIGHTON LAW REVIEW fVol. 48

low the litigant to introduce evidence of the conviction. The only
constraint is Rule 403. In stark contrast, as the Introduction pointed
out, if the witness denies an untruthful act that has not led to a con-
viction, the seemingly absolutist language of Rule 608(b) states that
“extrinsic evidence is not admissible . . ..”

The arguments against the use of extrinsic evidence under 608(b)
are the mirror images of the arguments for using extrinsic evidence
under 609. While the conviction is trustworthy evidence that the wit-
ness committed the underlying crime, the lack of a conviction may
force the trier to rely on much less reliable forms of evidence to make
the threshold determination whether the witness committed the act.
Similarly, while due to the availability of a self-authenticating docu-
ment, the litigant will need very little trial time to prove the convic-
tion, the lack of a conviction under 608(b) could result in a lengthy
mini-trial over the question of whether the witness committed the un-
truthful act. Without the benefit of a conviction, Rule 608(b) evidence
does not have “enough [probative] force to justify the detour of extrin-
sic evidence.”®® The upshot is that if we take the text of Article VI
seriously, the Rule 608(b) technique is the one and only method of im-
peachment subject to a rigid ban on extrinsic evidence.

II. FOR A VARIETY OF POLICY REASONS COGNIZABLE
UNDER FEDERAL RULE OF EVIDENCE 403, A GROWING
NUMBER OF COURTS HAVE IGNORED THE TEXT OF
RULE 608(B) AND PERMITTED THE USE OF EXTRINSIC
EVIDENCE OF A WITNESS’S UNTRUTHFUL ACT THAT
HAS NOT RESULTED IN A CONVICTION

A. Tur Case Law DeviaTing FrOM THE TEXT oF RULE 608(B) Is a
PurrorTEDLY COMPLETE BAN ON EXTRINSIC EVIDENCE

In three distinct lines of authority, a large number of courts have
essentially ignored the text of Rule 608(b) and allowed litigants to pre-
sent extrinsic evidence of an opposing witness’s untruthful acts that
have not resulted in a conviction.

1. Formal Legal Findings of the Witness’s Lack of Credibility

At the outset, it is critical to distinguish this setting from Rule
609 impeachment. Rule 609 applies in only one situation: when the
witness was the accused in a prior proceeding and was found guilty.
The impeaching evidence is the judgment of conviction in an earlier
prosecution. By its terms, Rule 609 does not apply in two other situa-
tions. First, Rule 609 is inapplicable if the current witness was the

85. United States v. Perez-Perez, 72 F.3d 224, 227 (1st Cir. 1995).



2015] FORMALISM VERSUS PRAGMATISM IN EVIDENCE 229

losing party in a prior civil action.8¢ Nor does Rule 609 apply if the
current witness was a mere witness in a prior criminal or civil action
and the trier of fact rejected the witness’s testimony.87

In the latter two situations, initially it may be difficult to fathom
how any court could justify permitting the litigant to introduce even
formal legal findings about the witness’s credibility in a prior proceed-
ing. The result is difficult to reconcile with Rule 608(b)’s explicit ban
on extrinsic evidence. That result also seems to fly in the face of the
language of the Advisory Committee Note accompanying the 2003
amendment to Rule 608(b), quoted in the Introduction.

Nevertheless, a growing number of courts have admitted such evi-
dence in the teeth of both the text of Rule 608(b) and the 2003 Note.88
One court doing so discounted the Note, by pointing out that the lan-
guage barring references to “tucking a third person’s opinion about
prior acts into a question” appears only in a reference to a law review
article.®® In the Note, the drafters themselves did not make that as-
sertion; rather, the assertion appears in a source once removed from
the Note—an article cited in the Note.

In the final analysis, the argument for admitting such evidence is
found in the words of the United States Court of Appeals for the Sev-
enth Circuit: “findings by judges or juries are entitled to more weight
than what any old third party might happen to think about a witness’s
credibility.”®® A determination by an impartial judge or jury, in a for-
mal proceeding, arguably has much greater probative value than a
casual determination by a witness who may be biased. In these
courts’ minds, the formal legal finding greater probative worth justi-
fies treating it differently than other types of evidence that previously
committed an untruthful act.

86. United States v. Herzberg, 558 F.2d 1219, 1222-23 (5th Cir. 1977), cert.denied,
434 U.S. 930 (1977).

87. It is a simple matter when the judge in the prior proceeding makes an explicit
finding or the jury answers a special interrogatory. The current judge may also be able
to draw the necessary inference if the current witness was the only source of testimony
on an issue in the prior proceeding and when the nature of the fact is such that the
witness could not have been innocently mistaken about the subject-matter of given tes-
timony. United States v. White, 692 F.3d 235, 249-51 (2d Cir. 2012) (stating that in this
variation of the facts, it may be difficult to convince the trial judge in the current pro-
ceeding that in the earlier proceedings a judge or jury made an adverse finding about
the current witness’s credibility).

88. United States v. Cedeno, 644 F.3d 79, 81-82 (2d Cir. 2011) (per curiam), cert.
dented, Diaz v. United States, 132 S. Ct. 315 (2011); United States v. Barner, 892 F.
Supp. 2d 465 (W.D.N.Y. 2012); United States v. Lopez-Ortiz, 736 F. Supp. 2d 469
(D.P.R. 2010); United States v. Nelson, 365 F. Supp. 2d 381 (S.D.N.Y. 2005).

89. United States v. Dawson, 434 F.3d 956 (7th Cir. 2006), cert. denied, 549 U.S.
1101 (2006).

90. Dawson, 434 F.3d at 958.
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2. Evidence of a Sexual Assault Complainant’s Prior, Similar,
False Accusations

The first line of authority carves out an exception to Rule 608(b)’s
bar for a certain type of evidence. The second creates an exception for
a certain type of case. In sexual assault prosecutions, courts admit
extrinsic evidence of a complainant’s prior, similar, and false
accusations.

The state prosecution that led to the holding in Nevada v. Jack-
son®! is illustrative. In the state trial preceding Jackson, the trial
judge applied Miller v. State,”? a Nevada Supreme Court decision. De-
spite its rape shield statute, the Miller court held that “in a sexual
assault case, defense counsel may cross-examine a complaining wit-
ness about previous fabricated assault accusations and, if the witness
denies making the allegations, may introduce extrinsic evidence to
prove that the fabricated charges were made by that witness in the
past.”93

Jackson attempted to introduce evidence that on several prior oc-
casions, the same complainant had made sexual assault accusations
against him—accusations that the police had been unable to substanti-
ate.94 Although the state trial judge recognized Miller as binding au-
thority, the judge excluded the defense testimony because Jackson
had not complied with a pretrial notice requirement.

Nevada does not stand alone in allowing such evidence. Many ju-
risdictions now do s0.95 There is federal authority squarely holding
that the accused may introduce extrinsic evidence to establish the
prior accusation.”® To be sure, even these jurisdictions vary in their
treatment of the evidence. For instance, not all jurisdictions impose
the sort of special notice requirement that Nevada prescribes. In addi-
tion, the states disagree over the accused’s burden of proof. In some
states, the accused need establish only that the complainant’s prior
accusation was “reasonably debatable,” others require that the ac-
cused prove the falsity of the accusation by a preponderance of the
evidence, and still others insist that the accused satisfy the standard
of clear and convincing evidence.?”

91. 133 S. Ct. 1990 (2013).

92. 779 P.2d 87 (Nev. 1989).

93. Nevada v. Jackson, 183 S. Ct. 1990, 1993 (2013).

94. Jackson, 133 S. Ct. at 1993.

95. 1 IMWINKELRIED, supra note 45, § 807, at 8-29, 8-31. See United States v.
Stamper, 766 F. Supp. 1396, 1399 n.2 (W D.N.C. 1991) (“numerous state courts”), aff’d
sub nom. In re One Female Juvemle Victim, 959 F.2d 231 (4th Cir. 1992).

96. Mathis v. Berghuis, 202 F. Supp. 2d 715, 722 (E.D. Mich. 2002), affd, 90 Fed.
Appx. 101 (6th Cir. 2004).

97. Jennifer Koboldt Bukowsky, The Girl Who Cried Wolf: Missouri’s New Ap-
proach to Evidence of Prior False Allegations, 70 Mont. L. Rev. 813, 823-24 (2005);
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While these jurisdictions may differ over the measure of the bur-
den of proof and the need for pretrial notice of intent to offer evidence
of prior false accusations, they agree on one point: the basic justifica-
tion for admitting such evidence is that in sexual assault prosecutions,
there is an acute need for credibility evidence. It is a bromide that the
trials of sexual assault charges often degenerate into “he said, she
said” contests. In 1994, President Clinton signed the Crime Bill which
included Federal Rules of Evidence 413 and 414.98 Those provisions
were controversial because they created novel exceptions to the tradi-
tional character evidence prohibition.?? For example, breaking with a
longstanding legal tradition, Rule 413 allows a prosecutor to introduce
evidence of an accused’s prior sexual assaults as a basis for arguing
that the accused is a sexual predator and thus, more likely to have
perpetrated the charged offense. The materials accompanying the bill
stated that “[a]dult-victim sexual assault cases are distinctive, and
often turn on difficult credibility determinations. Knowledge that the
defendant has committed rapes on other occasions is frequently criti-
cal in assessing the relative plausibility of the claims and accurately
deciding cases that would otherwise become unresolvable swearing
matches.”100

The argument thus ran that credibility is so hotly contested in
most sexual assault prosecutions, that the jury would find the ac-
cused’s prior sexual offenses as highly useful corroboration for the
complainant’s testimony. However, the credibility argument became
a two-edged sword. The same argument has led many courts to con-
clude that similarly, the jury would find the complainant’s prior, false,
similar sexual assault accusations to be highly useful evidence in as-
sessing the complainant’s credibility.

Michael H. Graham, “Rape Shield” Statutes: Overview; Fed. R. Evid. 412; Mode of Dress,
Statements of Sexual Nature or Intention, 48 Crim. L. BurL. 1378, 1400-01 (2012) (re-
quiring, “demonstrably false,” “preponderance of the evidence,” “clear and convincing
evidence,” and “whether reasonable jurors could find . . . that the victim had made prior
false accusations”). See Morgan v. State, 54 P.3d 332 (Alaska App. 2002) (requiring a
preponderance of the evidence); State v. Tarrats, 122 P.3d 581 (Utah 2005) (requiring a
preponderance of the evidence).

98. 1 Edwarp J. IMwINKELRIED, UNCHARGED Misconpuct EviDENCE § 2:25, at 2-
162 (rev. 1996).

99. Id.

100. Id. § 2:25, at 2-168. See also People v. Avila, 327 P.3d 821, 718, 734 (Cal. 2014)
(“By their very nature, sex crimes are usually committed in seclusion without third
party witnesses or substantial corroborating evidence. The ensuing trial often presents
conflicting versions of the event and requires the trier of fact to make difficult credibility
determinations.”).
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3. Documentary Proof of the Witness’s Untruthful Act That the
Witness Himself or Herself Is Competent to Authenticate

There is a third line of authority in which, again, the courts have
brushed aside Rule 608(b)’s explicit ban on extrinsic evidence.101
These cases allow a litigant to use extrinsic documentary proof to con-
tradict a witness’s denial of an untruthful act when the witness is
competent to authenticate and lay the foundation for the admission of
the document.102

As previously stated, one of the rationales for Rule 608(b)’s ban is
that the “detour of extrinsic proof” may become unduly time-consum-
ing.198 As the Supreme Court of the United States observed in Ne-
vada v. Jackson, absent a conviction, permitting the admission of
extrinsic evidence could lead to a “mini-trial.”1%4 If the two sides pre-
sent extensive evidence on the question of whether the witness com-
mitted the untruthful act, the dispute over that credibility issue might
distract the jurors from their central task, that is, deciding the factual
issues on the historical merits of the case. However, when the witness
to be impeached is personally capable of authenticating a document
proving the untruthful act, the use of the extrinsic evidence will con-
sume little additional time. Suppose, for example, that the witness
admitted the lie in a letter sent to a friend. It might consume less
than two minutes to question the witness about the letter and its con-
tents.19% There is therefore a strong argument that this fact situation
does not implicate the policy concerns that inspired Rule 608(b)’s ban.
Although the language of the statute is explicit, a court can plausibly
argue that it does not serve the legislative purpose of the ban to apply
it here.

B. Tuae ConsibERATIONS RELIED ON BY THE Cases Are Poricy
Facrors TraAT ARE CoGNIZABLE UNDER FEDERAL RULE
or EvIDENCE 403

As subpart I1.A pointed out, several considerations—the reliability
of formal legal findings as proof that the witness committed an un-
truthful act, the central importance of the issue of credibility in sexual
assault prosecutions, and the minimal risk of distraction when the
witness being impeached can authenticate the impeaching evi-
dence-have prompted courts to ignore Rule 608(b)’s explicit ban and

101. 1 McCormick, supra note 12, § 41.

102. See id.

103. United States v. Perez-Perez, 72 F.3d 224, 227 (1st Cir. 1995).

104. Jackson, 133 S. Ct. at 1993.

105. See EDWARD J. IMWINKELRIED, EVIDENTIARY FOUNDATIONS § 4.02 (8th ed. 2012)
(illustrating foundations for authenticating private writings).
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admit extrinsic evidence.1%¢ These considerations’ other key common
denominator is that they all are policy factors that the courts should
weigh in an analysis under Federal Evidence Rule 403. The Rule
states that “the court may exclude [logically] relevant evidence if its
probative value is substantially outweighed by a danger of one or more
of the following: unfair prejudice, confusing the issues, misleading the
jury, undue delay, wasting time, or needlessly presenting cumulative
evidence.” Thus, under Rule 403 the judge makes a discretionary de-
termination after balancing the “probative value” of the evidence
against probative “danger([s]” such as “undue delay” and “wasting
time.” The prominent policy considerations in the lines of cases dis-
cussed in subpart II.A fit into this discretionary analysis.

In one line of cases, the courts stress that formal legal findings
“are entitled to [great] weight” as proof that the witness committed
the untruthful act.1°” When a proponent offers testimony at trial to
establish an act, in order to use the act as proof of a fact of conse-
quence, one of the obvious determinants of the probative value of the
evidence is the definiteness of the proof that the person in question
performed the act.198 Indeed, evaluating that aspect of the evidence is
the logical starting point for gauging the quantum of its probative
value for purposes of a Rule 403 analysis. Any serious doubt about the
witness’s commission of the act diminishes the probative value of the
evidencel®®—whatever the proponent ultimately wants to use the act
to prove.110

In another line of cases, the courts emphasize the peculiar need
for credibility evidence in sexual assault prosecutions. In such cases,
the jury’s assessment of the relative credibility of the complainant and
the accused can be dispositive. This consideration is another compo-
nent of the Rule 403 analysis. Under Rule 403, the trial judge must
determine whether there is a meaningful,111 reall12 dispute over the
fact of consequence that the proponent offers the evidence to prove. If

106. See supra notes 86-105 and accompanying text.

107. United States v. Dawson, 434 F.3d 956 (7th Cir. 1970), cert. denied sub nom.,
Ingram v. United States, 549 U.S. 1101 (2006).

108. IMWINKELRIED, supra note 98, § 8:4; Richard Kuhns, The Propensity to Misun-
derstand the Character of Specific Acts Evidence, 66 Iowa L. Rev. 777, 800 n.99 (1981).
109. Kuhns, supra note 108.

110. See United States v. Vaughn, 111 F.3d 610, 615 (8th Cir. 1997) (stating the
evidence “creates at best only a weak inference that [the accused] has trafficked in
drugs in the past. It follows that the probative value of this evidence . . . is very
little . . . ..

111. Thompson v. United States, 546 A.2d 414, 423 (D.C. 1988) (signifying, “contro-
verted in any meaningful sense”).

112. Thigpen v. Thigpen, 926 F.2d 1003, 1015 (11th Cir. 1991) (specifying, “real”).
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the fact is disputed in only a technical sense,13 the admission of the
evidence will be of little assistance to the trier of fact. However, when
the evidence relates to a criticall# or “central . . . dispute at trial,”115
the proponent has a legitimate need to resort to the evidence.11¢ This
need enhances the relative probative value of the evidence, compared
to testimony relevant to comparatively undisputed trial issues. The
admission of this type of evidence can materially assist the trier’s deci-
sion-making process.

The final line of cases relies on the argument that if the witness to
be impeached can lay the foundation for a document establishing the
untruthful act, there is little justification for applying Rule 608(b)’s
ban on extrinsic evidence. The line of the argument is that the pri-
mary purpose of the ban is to eliminate both the risk of the undue
consumption of time entailed in the presentation of the extrinsic evi-
dence and the danger that the jurors’s consideration of the extrinsic
credibility evidence will distract them from the historical merits. Like
the policy considerations underlying the other two lines of authority,
this argument sounds in the Rule 403 analysis. By its terms, Rule 403
directs the trial judge to weigh the probative “danger([s]” of “wasting
time” and “confusing the issues.”

III. A CRITICAL EVALUATION OF THE SOUNDNESS THE
COMPLETE BAN ON EXTRINSIC EVIDENCE FOUND IN
RULE 608(B)

As Part II noted, there are now three lines of case law deviating
from Rule 608(b)’s seemingly complete ban on the use of extrinsic evi-
dence to impeach a witness by proving the witness’s commission of an
untruthful act.!1” Those decisions force the issue; it is now time to
reconsider 608(b)’s absolute ban. The thesis of this article is that more
to the point, it is time to reform Rule 608(b). The rule ought to be
amended to repeal the categorical ban. Rule 608(b) should be re-
worded to incorporate a presumptive ban, but give the trial judge dis-
cretion to permit extrinsic evidence when, under a Rule 403-style
analysis, the probative value of the extrinsic evidence substantially
outweighs any attendant probative dangers.

113. United States v. Gubelman, 571 F.2d 1252 (2d Cir. 1977), cert. denied, 436 U.S.
948 (1978).

114. United States v. Knight, 700 F.3d 59 (3d Cir. 2012).

115. United States v. Pruett, 681 F.3d 232, 244 (5th Cir. 2012).

116. IMWINKELRIED, supra note 98, § 8:10, at 8-43.

117. See supra notes 86-116 and accompanying text.
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A. Tue CaAsE AcaINsT A CATEGORICAL BAN

1. The Unjustifiability of Singling Out Rule 608(b)’s Impeachment
Technique for a Complete Ban

The Advisory Committee Note accompanying the 2003 amend-
ment to Rule 608 makes it clear that 608(b) evidence is the only im-
peachment method subject to a purportedly absolute ban on extrinsic
evidence. At common law, the collateral fact rule, restricting the ad-
mission of extrinsic impeachment evidence, applied to three impeach-
ment techniques: prior inconsistent statement, specific contradiction,
and untruthful acts that have not resulted in a conviction.118 Al-
though Rule 613 authorizes prior inconsistent statement impeach-
ment, it does not refer to the collateral fact rule. Likewise, Article VI
does not manifest any intent to continue to apply the collateral fact
rule to specific contradiction impeachment.11® The 2003 Note ex-
pressly states that the admissibility of testimony under these two im-
peachment techniques, including the introduction of extrinsic
evidence, is subject to Rule 403’s discretionary standard.*2° Hence, as
the Introduction noted, the drafters’ intent was to single out 608(b)
impeachment and prescribe a unique, complete ban on extrinsic evi-
dence for that impeachment technique.!?! The question that natu-
rally arises is whether that unique treatment is justifiable. Are prior
inconsistent statements and specific contradictions so much more pro-
bative of credibility that they differ in kind from 608(b) impeachment?

From a formalist perspective, there is an argument that the dif-
ferential treatment is warranted. After all, unlike 608(b) evidence,
prior inconsistent statements and specific contradictions, have some
nexus to the historical merits of the case. Under Rule 613, the oppo-
nent may introduce a prior inconsistent statement with the witness’s
testimony about the historical merits on direct examination. Simi-
larly, when the opponent assays specific contradiction impeachment,
the opponent calls witness #2 to contradict witness #1’s testimony
about the merits.1?? In contrast, the untruthful act that the opponent

118. 1 McCormick, supra note 12, § 49.

119. One of the provisions of the Federal Rules of Evidence governing the best evi-
dence rule, Rule 1004, formerly contained a reference to “collateral.” The provision
stated that secondary evidence was admissible when the evidence related to a collateral
issue. However, even that reference to “collateral” did not use the term in the technical,
common-law sense. See 1 McCorMICK, supra note 12, § 49. Like the current restyled
Rule 1004(d), the provision stated that an issue was deemed collateral when it was “not
closely related to a controlling issue.” Id.

120. Fep. R. Evip. 608.

121. See supra notes 1-39 and accompanying text.

122. 1 McCormick, supra note 12, § 45.
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attempts to prove under Rule 608(b) may have no connection at all to
the historical merits.

However, from a pragmatic perspective, the differential treat-
ment cannot withstand scrutiny. From that perspective, the issue be-
comes whether it is categorically true that prior inconsistent
statements and the specific contradiction inherently have more proba-
tive value on credibility than proof of a witness’s untruthful act. It
cannot be said that the proposition is a priori true. In many cases,
proof of a witness’s untruthful act will give the trier far more valuable
insight into the witness’s credibility than either a prior inconsistent
statement or a specific contradiction.

Consider prior inconsistent statement impeachment. On two oc-
casions, one before trial and the second at trial, the witness gives
somewhat different accounts of the same historical event or fact.
Standing alone, that evidence has little probative worth on credibility.
Whenever a person gives multiple descriptions of the same event or
fact, it is almost inevitable that there will be differences between the
two accounts. It would be extraordinary if there were not differences.
A witness’s testimony can be too consistent with their pretrial state-
ment to be believable. One of the most famous incidents in the lore of
American trials is Max Steuer’s cross-examination of Kate Alterman
in the Triangle Waist Co. prosecution.'23 The tenants of a commercial
building were prosecuted for the 1911 death of Margaret Schwartz.
The prosecution alleged that the victim died in a fire in the building
and that the victim would have escaped from the building if the te-
nants had not illegally locked an exit door. Ms. Alterman was the key
and last prosecution witness. On direct examination, in great detail,
she testified that she saw “the flames overpower [Ms. Schwartz] while
she was putting her whole strength into an effort to pull open the un-
yielding door.”124 On cross-examination, Steuer gave Alterman sev-
eral opportunities to recount the events. She did so and although “not
exactly word for word,” the versions were virtually identical.12> She
repeatedly used “the same language.”'?¢ During one of the later ac-
counts, she even corrected herself because she had left a word out!127
The accounts were so amazingly the same that her credibility was de-
stroyed. The case “concluded in an atmosphere of ridicule. Whether

123. Roger PARxk & Tom LiNniNGeEr, THE NEw WieMoRrE: A TREATISE ON EVIDENCE:
ImpEACHMENT AND REHABILITATION § 1.5.5.1 (2012); ARON STEUER & MAX D. STEURER:
Triar Lawver 83-110 (1950); Francis L. WeLLMAN, THE ART oF CrOSS-EXAMINATION 50-
53 (4th ed. 1936).

124. STEUR, supra note 123, at 88.

125. Id. at 99.

126. Id. at 105.

127. WELLMAN, supra note 123, at 52-53.
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the girl was coached in her story or whether she made it up herself
became immaterial.’?® Once the jurors concluded that the witness
had a memorized story, they discounted her credibility and acquit-
ted.129 In contrast, if there had been some differences between the
witness’s multiple accounts, her testimony would have been much
more credible. Using their common sense, lay jurors expect that a wit-
ness’s descriptions of the same event or fact will vary to an extent. In
short, a prior inconsistent statement may have little or no impact on
the jury’s assessment of a witness’s credibility.

Compare this to specific contradiction impeachment. Witness #1
describes an event or fact. Witness #2 gives an account of the same
event or fact and, in the course of presenting the account, contradicts
some aspect of witness #1’s testimony. Like prior inconsistent state-
ment impeachment, specific contradiction impeachment may have
minimal probative worth on the question of the credibility of witness
#1. Even when two percipient witnesses observe the same event from
the identical vantage point, they usually come away with at least
slightly different recollections of the event.13? Their visual acuity, at-
tentiveness, or expectations may differ, and those factors can shape
their memory of the event or fact. It is highly suspicious when the
testimonies of two witnesses dovetail perfectly. If two witnesses gave
exactly the same account of the event or fact, in closing argument the
opposing counsel would probably tell the jury that the similarities are
so unusual that the jurors should conclude that the witnesses testi-
mony was scripted rather than truthful. Again, drawing on their eve-
ryday experience, lay jurors expect that different witnesses’
descriptions of the same event or fact will vary to some degree. Thus,
like evidence of a witness’s prior inconsistent statement, specific con-
tradiction evidence may not influence a jury’s evaluation of the wit-
ness’s testimony.

In contrast, given the right facts, Rule 608(b) impeachment could
have a tremendous impact on the jury’s credibility determination.
Consider the facts in Nevada v. Jackson,131 where Jackson contended
that the victim had previously made several false accusations of sex-
ual misconduct against him.132 Jackson’s evidence had little proba-
tive value, since he presented little evidence of the accusations’ falsity;
his only showing of falsity was evidence that the police had been una-
ble to corroborate the allegations.'®3 However, suppose that an ac-

128. StrUER & STEUER, supra note 123, at 108.

129. Park & LININGER, supra note 123, § 1.5.5.1.

130. See CarLsoN & IMWINKELRIED, supra note 1, § 7.2.
131. 133 S. Ct. 1990 (2013).

132. Nevada v. Jackson, 133 S. Ct. 1990, 1991 (2013).
133. Jackson, 133 S. Ct. at 1991.
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cused had powerful evidence of the falsity of the accusations;
impartial witnesses were willing to testify confidently that on each of
the prior occasions, the accused had an alibi-the accused was with
them out of town at the time of the alleged assault. That evidence
would almost certainly have a major impact on the jurors’ decision
whether to believe the complainant’s testimony about the charged of-
fense. For that matter, the evidence should have a marked impact.
Concededly, modern psychological research has largely discredited the
old hypothesis that persons possess general character traits which
largely determine their conduct.!3¢ However, according to now domi-
nant interactionist theory, a fairly reliable prediction can be made
when there are several instances of prior, very similar conduct.135 In
such cases, the lay jurors’ intuition that the evidence possesses signifi-
cant probative value as a predictor is correct.

In sum, Rule 608(b) evidence can sometimes provide a much more
valid basis for inferring the witness’s perjury than a prior inconsistent
statement or specific contradiction evidence. Even if in many cases an
inconsistent statement or specific contradiction would be more proba-
tive, the distinction is too weak to justify singling out Rule 608(b) for a
rigid ban on extrinsic evidence.

2. Rule 608(b)’s Complete Ban as an Invitation to Perjury

The Supreme Court of the United States itself has observed that
perjury strikes at the very heart of the justice system.13¢ The judicial
system should take whatever steps are reasonable to discourage, ex-
pose, and punish perjury. In the case of every other impeachment
technique such as prior conviction or prior inconsistent statement, if
the witness perjuriously denies an impeaching fact, the opponent gen-
erally has a right to fight back and use extrinsic evidence to unmask
the perjury. The primary constraint on the opponent’s ability is the
trial judge’s discretion under Rule 403. However, that statute is bi-
ased in favor of admitting logically relevant evidence. The rule allows
the judge to exclude relevant evidence only when the opponent con-
vinces the judge that the attendant probative dangers “substantially”
outweigh the probative value of the evidence.!37 The rule’s passive

134. Edward Imwinkelried, Reshaping the “Grotesque” Doctrine of Character Evi-
dence: The Reform Implications of the Most Recent Psychological Research, 36 Sw. U. L.
REev. 741, 747-49 (2008).

135. Id. at 751-61.

136. United States v. Mandujano, 425 U.S. 564, 576 (1976) (“[plerjured testimony is
an obvious and flagrant affront to the basic concepts of judicial proceedings.”); James M.
Shellenberger, Perjury Prosecutions After Acquittals: The Evils of False Testimony Bal-
anced Against the Sanctity of Determinations of Innocence, 71 Marq. L. Rev. 703, 705-06
(1988).

137. Fep. R. Evin. 403.
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wording and the inclusion of the adverb “substantially” make that
message clear. Furthermore, the Advisory Committee Note to the
1990 amendment to Rule 609 expressly states that when the normal
Rule 403 balancing test applies, the burden is on the litigant opposing
the admission of logically relevant evidence to demonstrate that the
probative dangers outstrip the probative value of the evidence by a
wide margin. The litigant need not stand by passively and allow a
perjurious witness to hoodwink the jury.

However, Rule 608(b)’s complete ban on extrinsic evidence gives
the witness an opportunity to do that precisely that. If the witness
has lied in the past and gotten away with it before~he or she was
never convicted of perjury and therefore is not impeachable under
Rule 609-the witness may be emboldened to lie again. The witness
knows that he or she got away with a lie in the past. Moreover, if the
witness is sophisticated, the witness may realize that he or she will
probably suffer no adverse consequences for committing perjury in the
current trial. To begin with, in their tort law, all American jurisdic-
tions.recognize the so-called litigation privilege.138 By virtue of the
privilege, a witness cannot be held civilly liable for any statement that
he or she makes on the stand.13? Of course, it is possible that after the

138. 1 Epwarp J. IMwINKELRIED, THE NEW WIGMORE: A TREATISE ON EvinENCE: EvI-
DENTIARY PriviLEGES § 1.3.3, at 43-47 (2d ed. 2010). See Lewis v. Drouillard, 704 F.
Supp. 2d 673, 678 (E.D. Mich. 2010) (stating witnesses are immune from suit, no matter
how egregious or perjurious the testimony was alleged to have been), clarified, reconsid-
eration denied, No. 09-11059, 2010 U.S. Dist. LEXIS 89304 (E.D. Mich. Aug. 30, 2010);
Gallagher v. Gurstel, Staloch & Chargo, P.A., 645 F. Supp. 2d 795, 804 (D. Minn. 2009)
(“As a general matter, persons who are integral parts of the judicial process, such as . . .
witnesses, have absolute immunity under federal common law from liability arising out
of the performance of their official duties.”).

139. Lewis v. City of New York, 18 F. Supp. 3d 229, 238 (E.D.N.Y. 2014); Tomberlin
v. Clark, 1 F. Supp. 3d 1213, 1228 (N.D. Ala. 2014) (“Witnesses . . . enjoy absolute im-
munity from any claim based on their testimony during a trial . . . . Thus, even if a
witness’s testimony was perjured or malicious, he enjoys absolute immunity from any
civil claim based upon it”); Coggins v. County of Nassau, 988 F. Supp. 2d 231, 244
(E.D.N.Y. 2013) (stating that “witnesses, including police witnesses, have absolute im-
munity with respect to any 42 U.S.C. § 1983 claims arising from that testimony, even if
such testimony was perjured”) (citing Briscoe v. LaHue, 460 U.S. 325, 335-36 (1983)).
See 86 C.J.S. Torts § 36 (Rev. 2014) (“The testimonial or litigation privilege gives wit-
nesses . . . in a judicial proceeding immunity from damages sought in a later civil suit”);
3 Dan B. Dosss, PauL T. HavypeN & ELLeN M. BusLick, THE Law or Torrs § 539 (2d ed.
2014) (“The privilege . . . protects defamatory . . . statements made by . . . witnesses . . .
so far as they are involved in and related to judicial proceedings™); see also id. § 585
(“Although in some states a witness retained as an expert is subject to liability for ex-
pert malpractice, this liability runs only to the party who retained him. Otherwise,
witnesses are immune [from liability for abuse of process]; even those who testify to a
knowing falsehood avoid liability to those harmed by his testimony, either on the
ground that perjury is not a tort or that the witness is absolutely immune”); Davip
ELDER, DEFAMATION: A LawYER’'S GUIDE § 2:8 (2014) (“The ‘generally accepted view’ pro-
vides a witness absolute immunity from liability for defamation having ‘some relation’
to a judicial proceeding. This absolute privilege extends to criminal and civil proceed-
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trial, the district attorney’s office will charge the witness with perjury.
However, given the typical district attorney’s office heavy workload of
cases involving serious violent crimes, perjury prosecutions are few
and far between.'0 Consequently, the witness is likely to regard a
subsequent perjury prosecution as a remote possibility. The upshot is
that the witness may be sorely tempted to lie again.

Of course, there would be a disincentive to commit perjury if the
opposing attorney could present extrinsic evidence of the impeaching,
untruthful act. However, Rule 608(b)’s absolute ban leaves the attor-
ney essentially defenseless. It is true that after a witness’s denial, the
attorney can remind the witness of the penalties against perjury.
However, as previously stated, the witness may dismiss that reminder
as a hollow threat. Worse still, the confrontation between the attor-
ney and witness over the denial may enhance the perjurious witness’s
credibility in the jurors’ eyes. It is an old adage in trial work that “if
you attack the king, you must kill the king.” If you level a serious
accusation against a witness but fail to produce proof substantiating
the accusation, the jurors may resent the unproven accusation and
hold it against the cross-examiner.?4! When an experienced witness
denies the untruthful act, the witness may turn to the jury and em-
phatically assert that the act was never committed. If the witness’s
demeanor is convincing,142 the end result may be that the cross-exam-
ination was counter-productive, not merely ineffective. In these cir-
cumstances, because the cross-examiner could not expose the perjury,
the jurors might attach even greater weight to the perjurious
testimony.

B. Tue CaSE FOR A DISCRETIONARY STANDARD

Subpart III.A demonstrated that categorically singling out Rule
608(b) impeachment for a complete ban on extrinsic evidence is unjus-
tifiable.142 There may be a difference in degree between Rule 608(b)
and other impeachment techniques; perhaps in the run-of-the-mill

ings . ...”); RestateMENT (FirsT) oF Torts § 588 (1938) (“A witness is absolutely privi-
leged to publish false and defamatory matter of another in communications preliminary
to a proposed judicial proceeding and as a part of a judicial proceeding in which he is
testifying, if it has some relation thereto”).

140. In 2013, although 90,992 criminal charges were filed in federal court, there
were only 28 perjury charges. In 2012, the figure was 27 and in 2011, the figure was 26.
Statistical Tables — U.S. District Courts — Criminal, Unirep States Courts, http:/
www.uscourts.gov/Statistics/Judicial Business/2013/statistical-tables-us-district-courts-
criminal.aspx (last visited November 14, 2014). See also Jeffrey Rosen, Is There a Per-
Jury Epidemic?, N.Y. Times, July 17, 2011, at BR17 (“too little prosecuted to generate
any meaningful statistics”); Shellenberger, supra note 136, at 705. (“few prosecutions”).

141. CarusonN & IMWINKELRIED, supra note 1, § 10.2.

142. Imwinkelried, supra note 10.

143. See supra notes 118-42 and accompanying text.
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case, the other types of impeachment facts possess greater probative
value on the issue of the witness’s credibility. However, there is cer-
tainly not the sort of fundamental, qualitative difference in kind that
would be necessary to warrant singling out Rule 608(b) impeachment.

If the impeachment techniques differ only in degree, it would
make sense to take the same approach to the admissibility of extrinsic
evidence. Rather than imposing a rigid ban, entrust the issue to the
judge’s discretion governed by a standard similar to Federal Rule 403.
Direct the judge to assess the probative value of the untruthful act by
considering the following case-specific factors: (1) how strong is the
proof that the witness committed the untruthful act, (2) how probative
is the act of the untruthfulness of the witness’s current testi-
mony-how similar are the underlying fact situations,'** and (3) how
important is the dispute over the witness’s credibility to the outcome
of the case. Likewise, task the judge to make a similar analysis of the
incidental probative dangers. For example, the judge should attempt
to estimate how much time the presentation of the extrinsic evidence
will consume. When the extrinsic evidence takes the form of a prior
judicial finding, the time expenditure may be minimal. However,
when the extrinsic evidence is likely to trigger a lengthy mini-trial
over the question of whether the witness committed the act, the proba-
tive danger can weigh heavily against admitting the evidence.

Although a rigid ban on extrinsic evidence under Rule 608(b) is
unsound, it probably makes sense to recognize a presumptive rule of
inadmissibility. After all, Rule 608(b) impeachment can lead the jury
far afield from the historical merits. Rule 608(b) evidence is directly
relevant only to the witness’s credibility; and unlike many of the other
impeachment techniques such as proof of a prior inconsistent state-
ment, on its face 608(b) evidence has no connection to the merits.

In similar situations, the drafters have chosen this solution and
formulated a “reverse 403” standard. As previously stated, Rule 403
is biased in favor of admitting relevance evidence; when the judge’s
mind is unsure, the judge ought to admit the evidence. However, on
occasion the drafters have opted for discretionarily biased standards
in favor of exclusion. Under the rape shield law, if a civil defendant
attempts to offer evidence of a plaintiff's sexual history, Rule 412(b)(2)
permits the admission of the evidence only “if its probative value sub-
stantially outweighs the danger of harm to any victim and of unfair
prejudice to any party.” Again, when a prosecutor attempts to im-
peach an accused with a conviction under Rule 609, the trial judge

144. Mathis v. Berghuis, 202 F. Supp. 2d 715, 722 (E.D. Mich. 2002) (stating a “prior
false accusation ‘of a similar nature’”), aff'd, 90 Fed. Appx. 101 (6th Cir. 2004). See the
discussion of the interactionist theory in psychology accompanying note 123, supra.
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may admit the evidence of the conviction only “if the probative value
of the evidence outweighs its prejudicial effect to that defendant . ...”
These rules combine general rules of inadmissibility with provisions
allowing the admission of exceptionally probative evidence under a re-
verse Rule 403 discretionary standard. That solution has proved man-
ageable in those settings, and a similar solution should be workable
here.

IV. CONCLUSION

As previously stated, most courts are firmly committed to a textu-
alist interpretation of the Federal Rules of Evidence. In the typical
case, they give effect to the apparently plain meaning of the rules’ lan-
guage. However, as Part II demonstrated, despite the seemingly plain
meaning of Rule 608(b)’s ban on extrinsic evidence, in three distinct
lines of cases, courts have significantly deviated from a plain meaning
construction.’® The convergence of these cases indicates that a large
number of courts have serious misgivings about the wisdom of 608(b)’s
complete ban.

Those misgivings are justified. Subpart III.A demonstrated that
it is unjustifiable to single out Rule 608(b) impeachment for a rigid
ban on extrinsic evidence.146 In some cases Rule 608(b) impeachment
can give the trier more insight into the witness’s credibility than proof
of a prior inconsistent statement by the witness or specific contradic-
tion. If a discretionary standard suffices to regulate the admissibility
of extrinsic evidence under those two techniques, a discretionary stan-
dard should be satisfactory under 608(b) as well. Moreover, there is a
significant downside to the rigid ban codified in Rule 608(b). The ban
virtually invites perjury by a witness who has successfully lied in the
past and is sophisticated enough to realize that perjury will probably
not cause the witness to suffer any adverse civil or criminal
consequences.

As we have seen, several courts have tried to identify categories of
cases in which to admit extrinsic evidence of untruthful acts. To do so,
some jurisdictions have focused on the type of evidence (i.e. formal le-
gal findings) while others have relaxed the rules in certain types of
cases (e.g. sexual assault prosecutions). The point is that in the final
analysis, all these courts have relied on considerations that fit nicely
into a discretionary Rule 403-style analysis: the strength of the proof
that the witness committed the untruthful act, the centrality of the
issue of the witness’s credibility in the case, and the amount of time

145. See generally DanierL CapPra, FEpErRaL RuLis oF Evipence 2013-2014 Eprrion
769 (West 2013).
146. See supra notes 118-42 and accompanying text.
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likely to be consumed by the presentation of the extrinsic evidence.
We have trusted the common sense of trial judges to exercise discre-
tion to regulate the admissibility of extrinsic evidence under the other
impeachment techniques, and we ought to do likewise here.
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