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SUMMARY OF DECISION
The Nebraska Tax Equalization and Review Commission (“Commission’), on its own
motion, dismisses the petition of the Dawes County Board of Equalization (“County’) on
jﬁrisdictional grounds. The Petition requested the Commission to: (1) revise the sales roster for

agricultural land in Dawes County; (2) to issue a stay of the Commission’s Order of May 14,

1998; (3) in the alternative to vacate the Commission’s Order issued May 14, 1998, and impose
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a 10% increase on the assessed value of all agricultural property within the County; or, in the
alternative (4) to adjust the assessed values of nine subclasses of agricultural land within each of
two market areas within the County. Three of the requested actions constitute a collateral attack
on the Commission Order and further, if granted, would result in an Order which would be void
and therefore unenforceable from the instant that the Order issued. Petitioner was unable to
provide any evidence supporting the fourth request, and therefore that prayer for relief must be

denied as well.

L.
EVIDENCE BEFORE THE COMMISSION

Judicial notice was taken, without objection, of the pleadings in Case File 98CP-5; the
Dawes County Equalization Case, Case No. 98EP-23; the Nebraska Agricultural Land Valuation
Manual (1998); the Nebraska Assegsor 's Reference Manual, Volumes 1 and 2 (Reissue 1997);
the Nebraska Constitution; the Nebraska State Statutes; 1998 Neb. Laws, L. B. 306; Title 442,
Nebraska Administrative Code (Tax Equalization and Review Commission’s Rules and
Regulations); three standard reference works published by the International Association of
Assessing Officers: Property Assessment Valuation, Second Edition, (1996); Property Appraisal
and Assessment Administration, (1990); and the Glo;saw for Property Appraisal and
Assessment, (1997); the 1998 Preliminary Statistical Profiles of the Property Tax Division of the
Nebraska Department of Revenue; the Property Tax Division of the Nebraska Department c;f

Revenue’s Published 1998 Ratios and Measures of Central Tendency; the /998 Reports and

Opinion of the Property Tax Administrator; the 1998 Statewide Equalization Proceedings, the
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Soil Survey for Dawes County; the 1997 Property Tax Division Interviews with Assessors; the
1998 County Abstract of Assessment submitted by the Property Tax Division as of June 12,
1998; certain Statistical Analysis Definitions; the County Geocode Map; the Commission’s
General Order Number 6; the 1998 Assessment Calendar, and the stipulations, exhibits and ]

argument presented. 1

L
FINDINGS OF FACT

From the pleadings and the evidence contained in the record before it, the Commission

finds and determines as follows:

1. That the Preliminary Statistical Reports for Dawes County served upon the Commission
by the Property Tax Administrator, and dated February 4, 1998, showed that the median
indicated level of value for the agricultural class of property within the County was 56,
the Coefficient of Dispersio‘n (“COD”) was 54.93, and the Price Related Differential
(“PRD”) was 103.08.

2. That after the Dawes County Assessor’s adjustments to the assessed values of

agricultural property for tax year 1998, the median indicated level of value was 70, the

COD was 39.70, and the PRD was 102.86.

3. That the 1998 Reports and Opinion of the Property Tax Administrator, states that “The
median is outside the acceptable range at 70%, and a glance at the category “area” on
Attachment 1, indicates that three of the four areas have unacceptable medians, as well as
unacceptable COD’s . . . The Assessor has stated that her County Board recommended

that she should leave values as they are, and make no further changes.” 1998 Reports

and Opinion of the Property Tax Administrator, pp. 413-414.
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That the Property Tax Administrator certified that the level and quality of assessments
for the agricultural class of property, after the Assessor’s adjustments, was unacceptable.
That this certification, and the Narrative Report was contained in the /998 Reports and
Opinion of the Property Tax Administrator. That the 1998 Reports and Opinion of the
Property Tax Administrator was served on the Commission, the Dawes County Assessor,
thé Dawes County Attorney, and the Chairperson of the Dawes County Board of
Equalization, on the 6" day of April, 1998. 1998 Reports and Opinion of the Property
Tax Administrator, p. 415.
That on May 14, 1998, after notice and hearing, the Commission issued an Order
adjusting values for the agricultural class of property in Dawes County. That the Order
was issued pursuant to the Commission’s equalization duties mandated by Neb. Rev.
Stat. §77-5022, et seq. (1997 Supp.) (1998 Statewide Equalization Proceedings, p. 131).
That as a result of the Commission’s action, the assessed values of agricultural property
in Area 2 was raised by 62%, the assessed values for the agricultural class of property in
Area 3 was reduced by 18%, and the assessed values for the agricultural class of property
in Area 4 was increased by 92%. 1998 Statewide Equalization Proceedings, p. 137.
That as a result of this action, the median indicated level of value for the entire class of
agricultural property was 76%, the COD was 35.66, and the PRD was 106.33.
That as a result of this action the median indicated level of value for the agricultural class
of property in Area 1 was 74.37, the COD was 30.73, and the PRD was 98.62. Thatasa
result of this action the median indicated level of value for the agricultural class of
property in Area 2 was 77.28, the COD was 39.45, and the PRD was 112.52. ‘Thatas a
result of this action the median indicated level of value for the agricultural class of
property in Area 3 was 76.88, the COD was 26.15, and the PRD was 100.27. That as a

result of this action the median indicated level of value for the agricultural class of

property in Area 4 was 76.70, the COD was 52.25, and the PRD was 107.17.
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11.

12.

13.

14.

That no appeal was filed challenging the Commission’s Order of May 14, 1998.

That on July 27, 1998, Petitioner filed a “Petition for Adjustment” with the Commission,
stating therein that it was filed pursuant “to Neb. Rev. Stat. § 77-1504.01.”

That the petition requested in pertinent part that the Commission: (1) revise the sales
roster for agricultural land in Dawes County; (2) in the alternative to issue a stay of the

Commission’s Order of May 14, 1998; (3) in the alternative to vacate the Commission’s

Order issued May 14, 1998, and impose a 10% increase in the assessed value of all
agricultural property within the County.

That on July 30, 1998, the Commission issued an Order for Hearing and Notice of
Hearing to the Petitioner, setting the matter for hearing on August 3, 1998.

That the Petitioner appeared at the August 5®, 1998 hearing, and was represented by
counsel. That at this August 5" hearing the Commission on its own motion raised the

issue of the subject matter jurisdiction concerning the Petition, and the requested relief.

Further that at this August 5™ hearing, the Commission afforded the Petitioner the

opportunity to present evidence and argument as to these issues, and to amend its Petition
to also request in the alternative that the Commission adjust the assessed values of nine
subclasses of agricultural land within each of two market areas within the County.

That the first prayer for relief found on page 4 of the Petition requests that the
Commission revise the sales roster for Dawes County. That the Property Tax Division
reported the Preliminary Statistical Reports for tax year 1998 on or about January 29,
1998. That the period within which County Assessors could challenge decisions of the
Property Tax Administrator regarding the inclusion or exclusion of sales from the
Qualified Sales Roster for tax year 1998 began with the filing of that report. That the

appeal period for challenging decisions of the Property Tax Administrator therefore

expired approximately March 1, 1998.
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17.

18.

19.

20.

21.

22.
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That the second and third prayers for relief contained in the Petition constitute a request
to stay, reverse or reconsider the Commission’s Order of May 14, 1998.

That if the Commission reversed its Order of May 14, 1998, and took no further action
the median indicated level of value of the class of agriculture would revert to those found
in the 1998 Preliminary Statistics which are set forth in Finding of Fact Number 1.

That the requested 10% increase on all agricultural land, as shown by Exhibit 81, and as
discussed during the hearing of May 13, 1998, would result in disproportionate
assessments within the County. Specifically, not a single market area would fall within
the acceptable range of values for agricultural land set forth in Neb. Rev. Stat. §77-5023
(1997 Supp.). (Exhibit 64).

Further that this option was considered and rejected by the Commission during the
hearing held on May 13, 1998. That further consideration of this request constitutes a
collateral attack of the Commission’s order of May 14, 1998. (Exhibit 64).

That during the course of the hearing, Petitioner presented the Commission with a fourth
prayer for relief. That this prayer would reduce 9 separate land valuation groups in each
of 2 market areas. That no evidence was adduced by Petitioner to support this request.
That the Commission has not given notice, either through published legal notices, or
through its agenda, of any possibility of an increase in assessments to Dawes County
taxpayers who would be adversely affected by change in valuations.

That further, raising the values of other classes or subclasses of property in order to
compensate for the relief requested would require an impermissible shift in the tax
burden from under assessed properties, and further promote a lack of uniform and
proportionate assessments.

That in order to consider the prayers for relief, the Commission would be required to %

reopen the hearing of May 14, 1998, vacate or stay the Order of that date, and thereby

cause the median indicated level of value of the agricultural class of property to fall
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outside the acceptable statutory range of 74% to 80%, set by Neb. Rev. Stat. §77-5023
(1997 Supp.)
23.  Further that the Commission, in order to equalize assessments, would be required to
adjust the values of other classes or subclasses of real property within Dawes County if

any part the Petition were granted.

II1.
ISSUES BEFORE THE COMMISSION

The issues before the Commission are: (1) whether the Nebraska Constitution or the
Nebraska State Statutes authorize the Commission to reconsider orders issued by the
Commission after the appeal period (if such an appeal period exists) expires; and (2) whether the
Commission can issue an “equalization order” which results in a level of value outside of the

“acceptable range” set by statutes. The issues are analyzed in the order presented.

A.
RECONSIDERATION OF ORDERS

The question of the Commission’s authority to reconsider its own orders is essentially
one of jurisdiction. “Jurisdiction is the inherent power or authority to decide a case . . .”
Wickersham v. State, 218 Neb. 175, 183; 354 N.W. 2d 134, 140 (1984). The Commission only
has that “authority”” which is specifically conferred upon it by the Constitution of the State of
Nebraska, the Nebraska State Statutes, or by the construction necessary to achieve the purpose of
the relevant provisions or act. See, e.g., Grand Island Latin Club v. Nebraska Liquor Control
Commission, 251 Neb. 61; 554 N. W. 2d 778 (1996).

The Nebraska Constitution, in Article IV, Section 28; states that “The Commission shall
have power to review and equalize assessments of property for taxation within the state and shall

have such other powers and perform such other duties as the Legislature may provide.” The

terms “review” and “equalize assessments” are not defined in the Constitution.




This language is, however, identical to the language used under the previous grant of
constitutional authority to the State Board of Equalization and Assessment. That body exercised
the “equalization authority” now conferred upon the Commission. Similar issues were presented
to the Attomey General, and answered in Opinion Number 93-097, on November 19, 1993. In
that Opinion, the Attorney General wrote “. . . you ask the following: (1) What authority does the
State Board have to consider matters that are not specifically authorized by its statutes or
mandated by a court of competent jurisdiction; (2) What authority, constitutional or otherwise,
does the State Board have to “reopen” a prior tax year; and (3) What inherent powers does the
State Board have as a quasi-judicial body, specifically is it clothed with the powers similar to
that of a district court in that it may consider motions to vacate or a request to reconsider a case
under its equity jurisdiction?”

The Attorney General concluded as that “Neither the Constitution nor statutes explicitly L
authorize or empower the Board to vacate or reconsider prior orders entered pursuant to the
performance of its equalization power. . . Under the general rule recognized in Nebraska, the
Board’s power to reconsider and modify its Orders expired when the time for appeal passed.”

That holding may be distinguishable from the instant case, since that Attorney General’s
opinion noted the fact that there was a specific method of appeal provided for in Neb. Rev. Stat.
§77-510. That section originally limited the appeal period to ten days. However, that section
has been repealed. The only remaining appeal provision is found in Neb. Rev. Stat. §77-5019
(1997 Supp.). That provision is specifically limited to *. . . cases appealed to the Commission
... 7 The instant case presents a petition, and is clearly not an “appeal.” Assuming without
deciding that this appeal provision applies, Petitioner would have been foreclosed from %
contesting the Order of May 14, 1998, on or about June 15, 1998.

If, however, that appeal provision does not apply, then Petitioner would appear to be

foreclosed from challenging the Order of May 15, 1998, since a “reasonable period of time” has

elapsed. See, e.g., Anchor Casualty Co. v. Bongards Co-Operative Creamery Association, 253
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Minn. 101, 91 N. W. 2d 122 (1958) cited in Attorney General Opinion No. 93-097. The same
Attorney General Opinion unequivocally concluded that the State Board of Equalization and
Assessment “. . . does not have power to consider and act upon the Petitions to Vacate . . .”
under any theory of law or equity.

If any doubt remained regarding this issue, that doubt was dispelled in the Nebraska
Supreme Court case Adams v. State Board of Equalization, 247 Neb. 179, 525 N. W. 2d 629
(1995) (Adams I). The Supreme Court held in that case that “These are appeals from a
determination made January 13, 1994, by the State Board of Equalization and Assessment
(Board) that it does not have jurisdiction over petitions to vacate the Board’s own-orders . . .
Appellants acknowledge that generally an administrative agency may only reconsider its
decisions until the aggrieved party institutes judicial review, or the statutory time for such review

has expired . . . appellants claim that because of “extraordinary circumstances” an exception to

the general rule should be made. . . ” The Court concluded that the “ . . . Board does not have
continuing jurisdiction . . . we decline to create an exception to the general rule. . . ” Adams [, at
182-3, 631.

This case was followed by Adams v. State Board of Equalization and Assessment, 252
Neb. 847, 566 N. W. 2d 392 (1997) (Adams 1I). The Supreme Court held in that case that
“When a judgment is attacked in a way other than by proceeding in the original action to have it
vacated, reversed, or modified, or by proceeding in equity to prevent its enforcement, the attack
is a collateral attack.” Adams II, at 853, 397. The Supreme Court also held that “. . . the actions
... of the state board of equalization . . . are in their nature quasi judicial, and are not subject to
collateral attack except upon grounds of fraud, actual or constructive, or for the exercise of a
power not conferred upon them by statute . . . ” Adams I, at 854, 397. None of those grounds
have been established or even alleged here.

The Commission, in light of the Attorney General’s Opinion and Nebraska Supreme

Court case law, finds that the Petition constitutes a collateral attack on the Order of May 14,
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1998, and that the Commission has no jurisdiction.

B.
ORDERS ESTABLISHING VALUES OUTSIDE THE ACCEPTABLE RANGE

The second issue presented is whether the Commission has any authority to issue an
equalization order which results in values which fall outside the acceptable range mandated by
statute. The issue must be analyzed in light of the appiicable statutes. Neb. Rev. Stat. §77-
1504.01, as amended by 1998 Neb. Laws, L. B. 306, Section 22, states that the county board of
equalization may petition the Commission to *“consider an adjustment to a class or subclass of
real property.” The petition must be predicated upon the county board of equalization hearings
held puréuant to Neb. Rev. Stat. §77-1502 (1997 Supp.), and Neb. Rev. Stat. §77-1504 (1997
Supp.) The term “adjustment” is not defined in the statute. The definition of this term is
essential in order to determine the Commission’s jurisdiction.

The Supreme Court has established clear and unequivocal rules for statutory construction.
First, the language of a statute should be given its plain and ordinary meaning. When the words
of a statute are plain, direct, and unambiguous, no interpretation is necessary or will be indulged
to ascertain their meaning. Hamilton v. Hamilton, 242 Neb. 687, 693; 496 N.W. 2d 507, 512
(1993). When a statute that is in a series or collection all relating to a certain subject, the
various parts are read in pari materia, and may be considered conjunctively in determining the
Legislature’s intent. State v. Garza, 242 Neb. 573, 584; 496 N.W. 2d 448, 456 (1993). The
goal is to interpret the different provisions in a consistent, harmonious, and sensible manner.
State v. Garza, supra, at p. 584. Finally, effect should be given to every word, clause, and
sentence of a statute, since the Legislature is presumed to have intended every provision of a
statute to have meaning. Sorenson v. Meyer, 220 Neb. 457, 370 N.W. 2d 173, 177 (1985).

The equalization process at issue here is clearly defined in the statutes. The county

assessor must complete the assessment process and certify the abstracts of assessment no later
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than April 1. Neb. Rev. Stat. §77-1301(2) (1997 Supp.) The Property Tax Administrator must
report the level and quality of assessment to the Commission no later than April 5. Neb. Rev.
Stat. §5027 (1997 Supp.) The Commission must equalize assessments no later than May 15.
Neb. Rev. Stat. §77-5028 (1997 Supp.) The county assessor, after any adjustments by the
Commission, must notify property owners of any change in the assessed value of property no
later than June 1. Neb. Rev. Stat. §77-1315(2) (1997 Supp.) The property owners must file any
protest regarding assessed values no later than July 1. Neb. Rev. Stat. §77-1502 (1997 Supp.)
The county board of equalization must equalize individual property assessments no later than
July 25. Neb. Rev. Stat. §77-1504 (1997 Supp.) After the completion of that process, the county
board of equalization may petition the Commission to *. . . consider an adjustment to a class or
subclass of property . . . The commission shall hear and take action on a petition filed by a
county board of equalization on or before August 10. .. ” Neb. Rev. Stat. §77-1504.01 (1997
Supp.), as amended by 1998 Neb. Laws, L. B. 306, Section 22.

Any adjustment made during this “petition” process carries significant consequences.
First, the county assessor must recertify the abstract of assessment no later than August 20. Neb.
Rev. Stat. §77-1504.01 (1997 Supp.), as amended by 1998 Neb. Laws, L. B. 306, Section 22.
This recertification may be a herculean task, depending on the number of parcels affected by the
order. This adjustment may also impact the equalization of centrally assessed property, which
the Commission must undertake pursuant to Neb. Rev. Stat. §77-5022 (1997 Supp.).

Given the complexity of the process, the importance of the equalization function, and the
Supreme Court rules regarding statutory interpretation, the Commission must conclude that the
term “adjustment” as it appears in Neb. Rev. Stat. §77-1504.01 (1997 Supp.), means a change in
the assessed values of a class or subclass by a percentage. Those related statutes also hold that
“Pursuant to section 77-5022, the commission shall have the power to increase or decrease the
value of a class or subclass of real property of any county or tax district or real property valued

by the state so that all classes or subclasses of real property in all counties fall within the
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acceptable range.” Neb. Rev. Stat. §77-5-23 (1997 Supp.).

With this principal established, the question then becomes whether the Commission has
the authority to issue an equalization order which results in values which fall outside the
acceptable range. As has been set forth above, administrative agencies only have such authority
as may be specifically conferred upon it bby the Constitution of the State of Nebraska, the
Nebraska State Statutes, or by the construction necessary to achieve the purpose of the relevant
provisions or act. See, e.g., Grand Island Latin Club v. Nebraska Liquor Control Commission,
251 Neb. 61, 554 N. W. 2d 778 (1996). The purpose of the equalization provisions are clear:
“equalization” is the process of ensuring that all taxable property is placed on the assessment
rolls at a uniform percentage of its actual value. . . The purpose of equalization is to bring the
assessment of different parts of a taxing district to the same relative standard, so that no one of
the parts may be compelled to pay a disproportionate part of the tax.” Adams II, at 850, 395.

The effects of the prayer for relief for the “average” quality residential properties are
clear, and are set forth in the Findings of Fact. The requested action would not promote uniform
or proportionate assessments, nor would it promote equalization. The Commission has no
statutory jurisdiction to issue such an order. The Order would be contrary to law, and would
therefore be null, void, and unenforceable. See, generally, Big John Billiards v. Balka, 254 Neb.

528,294 N. W. 2d 528 (1998).

C. -
OTHER ISSUES

Other legal grounds preclude the Commission from taking action on the subject Petition.
Such an action by the Commission would cause the Commission to violate substantive
provisions of the public meetings statutes, at Neb. Rev. Stat. §84-1408 et seq. (1996 Cum.

Supp.), and the Commission’s own public notice rules. See, e.g. Neb. Admin. Code Title 442,

chapter 7, §002.02, et seq. Moreover, Neb. Rev. Stat. §77-1504.01 (1997 Supp.), as amended
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by 1998 Neb. Laws L. B. 306, §22, would not appear to provide those interested taxpayers, (who
could be adversely affected by the shifting of the tax burden to them should the requested relief
be granted), with an avenue for appellate review. Given this lack of due process for interested
parties should the Commission take such an action, the Commission declines to undertake action
which would be constitutionally infirm.

Further, under the facts of this case, the Commission is reluctant to grant the relief
requested in the Petition because the evidence indicated that to do so would result in an
impermissible shift of the tax burden within the county. Such an action is proscribed by Art.
VIII, §1 of the Nebraska Constitution, which provides that “(t)axes shall be levied by valuation
uniformly and proportionately upon all real property . ..” See also Jaksha v. State, 241 Neb.
106; 486 N.W. 2d 858 (1992). Further, the facts, which would in effect require the Commission
~ to, among other things, violate state laws and Commission rules on public meetings, which
would appear to operate so as to violate unidentified interested parties’ constitutional due
process rights, and which would require us to violate other laws, such as those which require the
Commission to assess property uniformly and proportionately (see Neb. Rev. Stat. §77-5023
(1997 Supp.), would ask the Commissioners to breach their lawful duties. Such a breach would
not only result in the passage of an order which is void as a matter of law, but which would
expose the Commissioners to removal from office. See Neb. Rev. Stat. §77-5003 (1996

Reissue).
VI -
CONCLUSIONS OF LAW
1. Neb. Rev. Stat. §77-5023 (1997 Supp.) requires that the median indicated level of value
for agricultural real property fall between 74% and 80%. Professionally accepted mass
appraisal methods set the acceptable range for the COD at 15 or less for residential
property, and the PRD at .98 to 1.03. State law requires assessors to determine value in

accordance with professionally accepted mass appraisal methods. Neb. Rev. Stat. §77-
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112 (1997 Supp.).
That moreover, insofar as there appears to be no statutory right of appeal from such an
action by the Commission which would arise under a county petition filed pursuant to
Neb. Rev. Stat. §77-1504.01, and as amended by 1998 Neb. Laws, L. B. 306, §22, any
interested, affected taxpayers could be denied their due process rights to challenge the
Commission’s action.
That the Commission has no authority to consider Petitions which constitute a collateral
attack on a previous decision of the Commission pursuant to Adams v. State Board of
Equalization and Assessment. (Adams I and Adams II).
That in equalizing assessments, the Commission is required to comply with the Public
Meetings Statutes, pursuant to an Attorney General Opinion issued June 25, 1997.
(Exhibit 33).
That the Commission has no authority to issue Orders which result in levels of
assessment which fall outside the acceptable range of ratios set out in statute.
That the burden of proof is on the petitioning County to show that failure to make an
adjustment would result in values that are not equitable and in accordance with the law.
That as a matter of law Petitioner has failed to satisfy this burden.
That since the Commission has no jurisdiction over the Petitioner’s original requests, the
Commission must, and hereby does conclude as a matter of law, that the Petition must be
denied, and the Petition dismissed.

That since the Petitioner failed to satisfy its statutory burden of proof, the fourth prayer

for relief must be denied, and the case dismissed.




ORDER
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that the subject

Petition be, and it hereby is, dismissed.

IT IS SO ORDERED.
Dated this 7 day of August, 1998.

W

Mark P. Reynolds, Chairman

QA o Eleran

Jangt L. Edwards, Commissioner

SEAL . Robert'L. Hans, Commissioner




