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SUMMARY OF DECISION
The Tax Equalization and Review Commission affirms the decision of the Harlan County

Board of Equalization to deny Taxpayer’s protest, and denies Taxpayer’s request for a further

reduction in the assessed value of the subject property for tax year 1998.




NATURE OF THE CASE
Rodney K. Vincent, (“the Taxpayer”) owns a certain agricultural real property located in
Harlan County, Nebraska. The Harlan County State Assessing Officer (“the State Assessing
Officer™) proposed valuing the subject property in the amount of $34,170 as of January 1, 1998.
The Taxpayer filed a protest with the Harlan County Board of Equalization (“the County™),
alleging that the property was overvalued. By way of relief. the Taxpayer requested that the
proposed 1998 valuation be reduced to $27,970. The County denied the protest. Taxpayer

timely filed an appeal of that decision to the Commission.

EVIDENCE BEFORE THE COMMISSION

The Commission took notice of the following documents as authorized m Nor Kev Stat.
§77-5016(5) (1999 Supp.) without'objection: the Commission’s case file tor Case No. 98A-474:
the Case Files for Case Numbers 98A-4635, 98A-466, 98A-467, 98 A-468. 98A-469. 98A-470.
98A-471, 98A-472, and 98A-473, which were consolidated with Case Number 98 A-474 for
purpose of hearing; the Nebraska Constitution; the Nel.)raska State Statutes; Title 442, Nebraska
Administrative Code (the Tax Equalization and Review Commission’s Rules and Regulations);
Title 298, Nebraska Real Estate Appraiser Board Rules and Regulations (1995); the Property
Tax Administrator’s Published 7998 Ratios and Measures of Central Tendency (published
pursuant to Neb. Rev. Stat.§77-1327(6)), the 1998 County Profiles for Harlan County. the
Property Tax Administrator’s 1998 Statistical Measures; the 1998 Assessor’s Interviews by the

Property Tax Division; the 1998 Qualified Sales Report Profiles; the 1999 Formal Plan of

Equalization; the 1998 Statewide Equalization Proceedings; Nebraska Economic Data
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BIN/Nebraska Department of Economic Development (1998); the Nebraska Agricultural Land
Valuation Manual (1998); the Nebraska Assessor’s Reference Manual (Volumes | and 2); three
standard reference works published by the International Association of Assessing Officers:
Property Assessment Valuation, Second Edition (1996); Property Appraisal and Assessment
Administration (1990); and Glossary for Property Appraisal and Assessment (1998); and the Soil
Survey for Harlan County.

The Commission also received certain exhibits and testimony during the course of the

hearing.

L.
ISSUES BEFORE THE COMMISSION

Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.) requires a taxpaver to identifyv the issues to
be presented to the County Boafd of Equalization. The Commission’s jurisdiction is limited to
those issues presented to the County Board of Equalization and those issues sufficiently related
in content and context to be deemed the same question at both levels. Arcadian Fertilizer v.
Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 357 (1998). The Taxpayer
alleged in its protest that:

“A substantial portion of the land at issue was overvalued as a
class compared to similar classes in Harlan County, NE. A
substantial portion of the land at issue was overvalued as a member

of a class compared to other members of the class. 12 acres of

wasteland was valued as grass and the Assessor unreasonably and

R T




arbitrarily excluded sales of land at lower prices from consideration
when selecting representative transactions to establish the assessed
value of different classes of land.” (E10:1).

Taxpayer later alleged in an attachment to its Appeal Form that:
“The basis’s (sic) of the protest are that the lands at issue,
specifically dry land soils known as HOB2 which were classified
as 1DTE . . . where (sic) overvalued as a class in Market Area 3 of
Harlan County, Nebraska . . . when compared to similar classes of
other market areas in Harlan County. Nebraska. Further the HOB2
lands were overvalued within the price classes because thev were
place (sic) in the same price category of lands of higher value... In

addition a portion of the property at issue was overvalued because

unfenced portions of the individual properties were improperly
classified as pasture land instead of their true classification of

waste land. . . THE PROPERTIES ARE OVERVALUED

BECAUSE TRANSACTIONS WERE INCLUDED IN THE
SAMPLE GROUP THAT SHOULD HAVE BEEN EXCLUDED
AND TRANSACTIONS WERE EXCLUDED FROM THE
'SAMPLE GROUP THAT SHOULID HAVE BEEN INCLUDED.”

(Attachment to Appeal Form).




The Taxpayer’s allegations may be summarized as follows:
1. That the assessed value of the subject property as determined by the County
exceeds 80% of actual or fair market value as of the assessment date.

2. That the Soil Conversion is flawed.

That the Qualified Agricultural Sales File for Harlan County is flawed.

That HOB2 soils are overvalued.
That the assessed value of the subject property has not been equalized with the
assessed value of comparable property within Market Area 3 of Harlan County.

That the assessed value of the subject property has not been equalized with the

assessed value of comparable property in other market arcas winir s
County.

That untenced agricultural land constitutes “wasteland.”

II.
FINDINGS OF FACT

The Commission, in determining cases, is bound to consider only that evidence which has
been made a part of the record before it. No other information or evidence may be considered.
Neb. Rev. Stat. §77-5016(3) (1999 Supp.). The Commission may, however, evaluate the
_ evidence presented utilizing its experience, technical competence, and specialized knowledge.
Neb. Rev. Stat. §77-5016(5) (1999 Supp.).
From the pleadings and the evidence contained in the record before it, the Commission

finds and determines as follows:
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A.
PROCEDURAL FINDINGS

That Taxpayer owns a parcel of agricultural real property legally described as the
E'2NWs of Section 32, Township 1, Range 20, consisting of approximately 81 acres, in
Harlan County, Nebraska. also known as Parcel ID Number 360013000 (“the subject
property™). (E38:11)

That the State Assessing Officer proposed valuing the subject property for purposes of
taxation in the amount of $34,170, as of January 1, 1998 (*the assessment date™).
(E10:1).

That the Taxpayer timely filed a protest of the proposed valuation. and requested that the
subject property be valued in the amount of $27,970. (E10:1).

That the County denied the protest.

That the Taxpayer timely filed an appeal of that decision. (Appeal Forms).

That the Commission. at the request of the Taxpayer, and without objection from the
County, consolidated nine other appeals with this appeal for purposes of hearing.

That at the conclusion of the Taxpayer’s case-in-chief, the County moved to dismiss the
appeal for failure to adduce any evidence that the decision of the County was
unreasonable or arbitrary.

That the Commission overruled the Motion to Dismiss based on the requirements of Title

442, Neb. Admin. Code, Chapter 5, Section 19.

That thereafter the County rested its case-in-chief without adducing any testimony.




B.
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS

That the threshold issue presented is the actual or fair market value of the subject property
as of the assessment date.

That agricultural land is required by law to be valued at 80% of actual or fair market
value. Neb. Rev. Stat. §77-201(2) (1998 Cum. Supp.) That the County determined that
80% of the actual or fair market value of the subject property was, on average. $427 per
acre, determined as follows: Assessed value of $34,170 (E38:11) + 80 acres = $427. That
the actual or fair market value of the subject property would therefore be approximately
$534 per acre determined as follows: Average assessed value per acre of 8327 800y =
$£534 actual or fair market value.

That Taxpayer’s only evidence of actual or fair market value tor the subiect property
(Parcel Number 360013000) was the testimony of the Taxpayer at the hearing betore the
Commission that the actual or fair market value of the subject property as of the
assessment date was $510 per acre.

That the Taxpayer has alleged that the Soil Conversion is flawed since HOB2 soils have

been “grouped” with more productive soils. (Appeal Form.)

That the Property Tax Administrator has promulgated a “Soil Conversion™ table, which
converts soil types into “Land Capability Groups.” [/998 Agricultural Land Valuation
Manual, (“the Manual™), pp. 13 - 60]. That all assessors are required to utilize the

Manual in the classification of agricultural land. Neb. Rev. Stat. §77-1361 and Neb. Rev.




Stat. §77-1362 (1998 Cum. Supp.). That failure to utilize the Manual may subject an
assessor to removal from office. Neb. Rev. Stat. §77-1330 (1999 Supp.).

That based on the dryland capability group assigned to a soil type by the soil survey this
Manual “converts™ soil types identified in Soil Surveys into “Land Capability Groups™
(“LCGs™). (The Manual, at p. 61). That the Manual contemplates at least 13 difterent
LCGs. That the Manual provides:

“Four principal LCGs are established for each of the following agricultural uses

and they are coded as shown below.

l. Irrigated cropland (includes irrigated grassle_md) 1A.2A.3A, and 4A.

2. Dryland cropland 1D. 2D, 3D, and 4D.

3. Grassland 1G, 2G, 3G, and 4G.

4. Wasteland.” (The Manual, at page 61.)

That the Manual also provides a “definition™ for each of the LCGs as follows:

“LCG1 includes soils that generally have the capability to produce high to very

high yields of grain or forage crops, including native and introduced grasses, and
foods and crops produced for processing such as, soybeans. corn, sugar beets,
potatoes, field beans, and others.”

“LCG?2 includes soils that have the capability to produce moderately high to above
average vields of either grain or forage crops, including native and introduced

grasses, and foods and crops produced for processing. Soils in this group have

moderate limitations and hazards that affect use and management.”




“LCG 3 includes soils that have the capability to produce average or moderately
low yields of either grain or forage crops, including native and introduced grasses.
and foods and crops produced for processing. Soils in this group have moderately
severe limitations and hazards that affect use and management.”
“*LCG4 includes soils that have the capability to produce low or very low yields of
either grain or forage crops. including native and introduced grasses, and foods

and crops produced for processing. Soils in this group have very severe

limitations and hazards that affect use and management.” The Manual, at pp. 61 -
62.
That the Manual also provides that:
“In many counties. the four LCGs are not adequate to show the range of
classifications needed for the diversity of the soil capabilities within the area. In
such cases. the LCGs are divided and identified by the addition of the number 1
(one) to the LCG.” The Manual, at p. 62.
That “HOB?2 soils™ are is defined as “Holdredge Silt Loam, 1 to 3 percent slopes,
eroded.” Harlan County Soil Survey, p. 14.
That the “Soil Conversion” section of the Manual provides that “Holdredge Silt Loam, 1
to 3 percent slopes, eroded” are converted into LCG 1D, 1A or 1G, depending on use.
The Manual, at p. 31. |
That the Taxpayer’s allegation that HOB2 soil should not be converted to “1D,” “1A,” or

“1G,” (i.e., the “highest capability soils” Land Capability Groups) based on the allegation

that HOB?2 soils are not as productive as other 1D, 1A, or 1G soils, constitutes a



12.

14.

16.

17.

-10-
challenge to an administrative ciecision of the Property Tax Administrator to adopt the
Soil Conversion table. |
That the Property Tax Administrator has implemented a system for review of challenges
to the “Soil Conversion” table. That this system for review is set forth in the County
Assessor’s Reference Manual, Vol. 1, Directive 97-10. That nothing in the record
establishes that the Taxpayer ever filed such a challenge.

That the decision of the Property Tax Administrator to adopt the Soil Conversion may be
appealed to the Commission. Neb. Rev. Stat. §77-5007 (10) (1998 Cum. Supp.). That
nothing in the record establishes that the Taxpayer ever filed such an appeai

That a challenge to the decision to adopt the Soil Conversion in this procesding

constitutes a collateral attack of an administrative decision ot the Properts Tan

_ Administrator.

" That Taxpayer has not adduced any evidence or authority for the idea that the

Commission has subject matter jurisdiction over a collateral attack of a decision of the
Property Tax Administrator in this appeal.

That the Taxpayer alleges that the subject property was improperly valued since the Sales
Comparison Approach utilized by the County to value the subject property was flawed.
That the Taxpayer specifically alleged that this sales roster improperly included certain
sales of agricultural real property, and a_lso improperly excluded certain sales of
agricultural real property. (E10:1).

That the Property Tax Administrator determines whether sales should be included or

excluded from the Qualified Agricultural Sales Rosters for each of the counties. County
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Assessor’'s Reference Manual, Vol. 1, Standards for Measurement of Level of Value and
Quality of Assessment for 1998.
That the Property Tax Administrator’s determination of sales to be included or excluded
from the Qualiﬁed Agricultural Sales Roster for Harlan County was subject to a timely
appeal of the Property Tax Administrator’s decision. Neb. Rev. Stat. §77-5007(10) (1998
Cum. Supp.).
That nothing in the record before the Commission would establish that a timely appeal of
the determination of the Property Tax Administrator to include or exclude sales from the
Qualified Agricultural Sales Roster for Harlan County was made.
That an attack on the /998 Qualified Agricultural Sales Roster tor frar oo o oo
proceeding is a collateral attack of an administrative decision ot the Propers 1o
Administrator over which this Commission has no jurisdiction.
That the Taxpayer has also alleged that HOB2 soils are overvalued. Appeal Form.-
That the State Asséssing Officer identified 69 acres of HOB2 soil on the subject property.
That the State Assessing Officer then “converted” 67 acres of HOB2 soil on the subject
property as Land Capability Group “1DTE,” and 2 acres of HOB2 soil on the subject
property as Land Capability Group “1GTE.” (E38:11).

That all assessors are also required to utilize the County Assessor s Reference Manual

(“the Reference Manual ) in the valuation of real property. Neb. Rev. Stat. § §77-1362

(1998 Cum. Supp.). That the Reference Manual includes the Regulations contained in

Title 316, Neb. Admin. Code, Chapter 40. That Regulation 40-008.03 provides:
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27.

28.

29.

30.

“The classes and subclasses of real property to be used for purposes of this

regulation are specified in Reg. 40-004.001A. Within each of the enumerated
subclasses, the subclasses may be further subclassified by any characteristic

common to all properties included therein. Additionally, classifications or
subclassiﬁcations may be created by geographic regions or zoning.”

That the State Assessing Officer is therefore specifically authorized to create the “DTE”
and “GTE" subclassifications of agricultural land.

That, however. nothing in the record defines the “1DTE™ or “1GTE" classifications in
Harlan County, Nebraska, for tax year 1998.

That the record demonstrates that Land Capability Group 1DTE in Market Area 3 of
Harlan County, Nebraska carried an assessed value of $470 per acre’for tax vear 1998.
(E18).

That the record demonstrates that Land Capability Group 1GTE in Market Area 3 of
Harlan County, Nebraska carried an assessed value of $285 per acre for tax year 1998.
(E18).

That Taxpayer adduced no evidence of the actual or fair market value of HOB2 soils in
Market Area 3, or any other market area in Harlan County for tax year 1998.

That therefore nothing in the record demonstrates that the HOB2 soils on the subject
property are overvalued.

That the Taxpayer also alleged that the County overvalued HOB2 soils as a class for tax
year 1998. That the record demonstrates that the subject property is located in Market

Area 3 of Harlan County for tax year 1998. (E38:11).




That from the exhibits in the record before the Commission, and considering the
Taxpayer's own testimony, the State Assessing Officer valued the Land Capability
Groups for the subject property in accordance with the Nebraska Agricultural Land
Valuation Manual and the County Assessor's Reference Manual.

That from the record before the Commission the values for each of the LCGs which

appear on the Soil Inventory document in the Property Record Card for the subject

property were based on the sales of comparable agricultural land in Market Area 3 of
Harlan County as set forth in the /998 Qualified Agricultural Sales Roster for Harlan
County. (E24). |
That the Taxpaver also alleged that the value of HOB?2 soils were not equalized with the
value of the same soils in other Market Areas of Harlan County. Nebraska. That the
Manual specifically states:

... current policy allows the county to identify market areas

within the county where variances in value are recognized.” The

Manual. “Notice” at p. 1.
That the Manual also states:

“Other boundaries may be used to help delineate and refine market

values in the counties . . . ” The Manual, at p. 3.

Finally, the Manual also states:

“It is important to note that even though similar soils throughout an
area are classified in the same LCG, the market value of the land

may vary from county to county or within a county due to factors
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which affect the market value of the land. These factors include
location, size, shape, farm programs, zoning, marketing areas,
supply and demand of land for sale, and any other factors
considered when purchasing land. All factors need to be
considered when analyzing the sales transactions to fully
understand the market in any area or county.”
The Manual, at pp. 65 - 66.
34.  That the Taxpayer presented no evidence of the value of HOB?2 soils in the other Market
Areas of Harlan County, Nebraska.
35.  That therefore Taxpayer’s allegation that the value of HOB?2 soils were not equalized
with the value of the same soils in other Market Areas of Harlan County. Nebraska. has

no merit.

36. That Taxpayer also alleges that part of the subject property which was not fenced was

improperly classified as grass land instead of waste land. That the Manual defines
“Wasteland™ as:

*...those typels which cannot be used economically and are not

suitable for recreational or agricultural use or production. Some of

those lénd types would be blowouts, riverwash (recent unstablized

alluvial deposits), marshes, badlands, large deep gullies (including

stream beds and banks), bluffs, rockland, gravel areas, and salt

flats. To qualify for wasteland the land must be lying in or

.

adjacent to and in common ownership or management with land
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40.

41.

42.

43.

used for the production .of agricultural products.” The Manual at

p. 66.
That under this definition, the lack of fencing does not render agricultural land “waste
land™ for purposes of assessment.
That no competent, credible evidence was adduced which would establish that the
subject property, or a part thereof, was “wasteland™ as that term is defined in the Manual
for tax year 1998.
That therefore the Taxpayer’s allegation that a portion of the subject property was
improperly classified as grass land instead of waste land has no merit.
That from the entire record before the Commission. the Taxpaver has failed to adduce any

clear and convincing evidence that the subject property was valued in excess ot 80% of

. actual or fair market value. Further that the Taxpayer has failed to adduce any clear and

convincing evidence that the assessed value of the subject property was not equalized

with comparable property either within Market Area 3 or within the County.

That Taxpayer’s opinion of value, while competent, does not, without supporting clear
and convincing evidence, overcome the statutory presumption in favor of the County.
That based on the entire record before it, the Commission finds and determines that 80%
of the actual or fair market value of the subject property as of the assessment date was

$34,170, as determined by the County.

That therefore the decision of the County must be affirmed.
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HI.
ANALYSIS

A.
ACTUAL OR FAIR MARKET VALUE OF THE SUBJECT PROPERTY

The threshold issﬁe in every appeal heard by the Commission is the actual or fair market
value of the subject property. The critical nature of this issue is established by the burden of
persuasion imposed on the complaining taxpayer.

That burden has been defined as follows:

“That presumption [in favor of the County] remains until there is
competent evidence to the contrary presented. and the presumptior
disappears when there is competent evidence on appceai v 1.
contrary. From that point on, the reasonableness ot the v ...’
fixed by the board of equalization becomes one of tact based uper
all the evidence presented.” U. S. Ecology. Inc. v. Boyd Cnn B ot
Equal., 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999) ) (Citations
omitted).
It is clear from this burden fhat even if the Taxpayer establishes that the action of the County was
unreasonable or arbitrary, the Taxpayer must thereafter demonstrate that the final value as
determined by the County was also unreasonable.

The statutory presumption requires that the actual or fair market value of the property be
established in every appeal heard by the Commission. This evidence.is critical to valuation
cases, but it is also essential in “equalization” cases. The Taxpayer’s burden of persuasion in an

equalization case requires evidence of the actual or fair market value of the subject property and
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the assessed value of the subject property, in order to determine the “assessment ratio.” The
“assessment ratio,” which is sometimes referred to as the “level of assessment,” is defined as
“The fractional relationship an assessed value bears to the market value of the property in
question.” Glossary for Property Appraisal and Assessment, 1997, p. 12. This assessment ratio
or level of assessment is then compared to the level of assessment of the class or subclass with
which the subject property should be equalized. See. e. g.. Scribante v. Douglas Cty. Bd. of
Equal., 8 Neb. App. 25, 588 N.W.2d 190 (1999). |

Taxpayer's only evidence of actual or fair market value for the subject property was
testimony of the Taxpayer given at the hearing before the Commission. The Supreme Court has
held: *[a]n owner who is familiar with his property and knows its worth is permitted to testify as
to its value.” U.S. Ecology, Inc. v. Boyd Cty. Bd. of Equal.. 256 Neb. 7.15. 588 N.W.2d 575.
581 (1999). Taxpayer testified that his opinion of the actual or fair market value of the subject
property (Parcel Number 360013000) as of the assessment date was $510 per acre. Taxpayer did
not identify the factors which formed the basis of this opinion.

Agricultural land is required by law to ‘be valued at 80% of actual or fair market value.
Neb. Rev. Stat. §77-201(2) (1998 Cum. Supp.). The County determined that 80% of the actual
or fair market value of the subject property was $427 per acre, determined as follows: Assessed
value of $34.170 (E38:11) = 80 acres = $427. From this value the actual or fair market value of
the subject property would be $534 per acre determined as follows: Assessed value per acre $427
+ 80% = $534 actual or fair market value.

Taxpayer's opinion of actual or fair market value, while competent, does not, without 4

supporting clear and convincing evidence, overcome the statutory presumption in favor of the
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County. No evidence of sales of comparable properties or comparable Property Record Cards
were adduced to show that the subject property was overvalued or not equalized with comparable
property either within Market Area 3 or within Harlan County as a whole.
B.
THE SOIL CONVERSION ADOPTED BY
THE PROPERTY TAX ADMINISTRATOR

Taxpayer has also alleged that the Soil Conversion as adopted by the Property Tax
Administrator is flawed. Taxpayer has alleged in particular that the designation of HOB?2 soils as
1A. 1D or 1G Land Capability Groups (i.e.. the “highest capability soils™ LCG’s) is incorréct.
Taxpayer’s allegation must be considered in light of the requirements of state law.

The Property Tax Administrator has promulgated a *Soil Conversion™ table. which
converts soil types into “Land Capability Groups.™ [/998 Agricultural Land 'aluarion Manual.
(“the Manual), pp. 13 - 60]. All assessors are required to utilize the Manual in the classitication
of agricultural land. Neb. Rev. Stat. §77-1361 and Neb. Rev. Stat. §77-1362 (1998 Cum. Supp.).
Failure to utilize the Manual may subject an assessor to removal from office. Neb. Rev. Stat.
§77-1330 (1999 Supp.).

Based on the dryland capability unit assigned to a soil type by the soil survey this Manual
“converts” soil types identified in soil surveys into “.Land Capability Groups™ (“LCGs™). (The
Manual, at p. 61). The Manual contemplates at least 13 different LCGs. The Manual explains
the “conversion” process as follows:

“Four principal LCGs are established for each of the following agricultural uses

and they are coded as shown below.




-19-

1. Irrigated cropland (includes irrigated grassland) 1A, 2A, 3A, and 4A.

2. Dryland cropland 1D, 2D, 3D, and 4D.

Grassland 1G, 2G, 3G, and 4G.

LI

4, Wasteland.” (The Manual, at page 61.)

The Manual also provides a “definition” for each of the LCGs as follows:
“LéGl includes soils that generally have the capability to produce high to very
high yields of grain or forage crops, including native and introduced grasses. and
foods and crops produced for processing such as, soybeans, corn, sugar beets.
potatoes. field beans, and others.”
*LCG2 includes soils that have the capability to produce moderately high to above
average yields of either grain or forage crops. including native and introduced
grasses, and foods and crops produced for processing. Soils in this group have
moderate limitations and hazards that affect use and management.”
“LCG 3 includes soils that have the capability to produce average or moderately
low yields of either grain or forage crops, including native and introduced grasses,
and foods and crops produced for processing. Soils in this group have moderately
severe limitations and hazards that affect use and management.”
“LCG4 includes soils that have the capability to produce low or very low yields of
either grain or forage crops, including native and introduced grasées, and foods
and crops produced for processing. Soils in this group have very severe’

limitations and hazards that affect use and management.” The Manual, at pp. 61 -

62.
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Finally, the Manual provides that:

“In many coumies, the four LCGs are not adequate to show the range of

classifications needed for the diversity of the soil capabilities within the area. In

such cases, the LCGs are divided and identified by the addition of the number 1

(one) to the LCG.” The Manual, at p. 62.
With this background, Taxpayer’s specific allegation that HOB2 soils have been placed in the
wrong LCG based on poor soil productivity may be considered. This consideration must begin
with an understanding of the term “HOB2.” This soil type is defined as “Holdredge Silt Loam. 1
to 3 percent slopes, eroded.” Harlan County Soil Survey, p. 14. The Manual. in turn. provides
that “Holdredge Silt Loam, 1 to 3 percent slopes. eroded” is ‘converted” into LCG 1D. 1A or 1G.
depending on use. These LCGs represent the hiéhest capability soils of the thirteen groups
_ identi£ied in the Manual.

The Taxpayer’s allegation that HOB2 soil should not be converted to “1D.” "1A.,” or
“1G,” (i.e., the “highest capability soils” Land Capability Groups) based on the allegation that
HOB?2 soils are not as productive as other 1D, 1A, or 1G soils requires recognition of a
fundamental issue: the allegation constitutes a challenge to an administrative decision of the
Property Tax Administrator to adopt the Soil Conversion. The Property Tax Administrator has
implemented a system for review of challenges to the “Soil Conversion” table. This system for
review is set forth in the County Assessor s Reférence Manual, Vol. 1, Directive 97-10. Nothing
in the records establishes that the Taxpayer ever filed such a challenge with the Property Tax

Administrator. The decision of the Property Tax Administrator to adopt the Soil Conversion is

one which may be appealed to the Commission. Neb. Rev. Stat. §77-5007 (10) (1998 Cum.




Supp.). Nothing in the record establishes that the Taxpayer ever filed a protest with the
Commission regarding Soil Conversions.

Under these facts, it would appear that the Taxpayer’s allegation constitutes a collateral
attack of an administrative decision of the Property Tax Administrator. The law supports this
position. An administrative agency is defined as “a governmental authority, other than a court

and other than a legislative body, which affects rights of private parties through either

adjudication or rulemaking.” Hoiengs v. County of Adams, 245 Neb. 877, 892. 516 N.W.2d 223,
236 (1994). The issue then presented is whether the office of the Propertv Tax Administrator is
an “administrative agency.”

The Property Tax Administrator is specifically authorized to promul.ate rules
regulations, instructions,i and manuals of assessment. Neb. Rev. Stat. §77-1330 tuav Supp oy
County assessors are required to utilize these rules, regulations, instructions and manuals of’
assessment in the valuation of real property. Neb. f(ev. Stat. §77-1311 (1998 Cum. Supp.)
These rules, regulations, instructions, and manuals, when used by the State Assessing Officer in
conjunction with the applicable provisions of state law and the state constitution, determine the
taxable value of a Taxpayer’s property. The rules and regulations of the Property Tax
Administrator therefore clearly affect the rights of private parties as to both reporting of
transactions (see, e. g. Form 521), and the determination of assessed value. (See, . g., Form

422). The office of the Property Tax Administrator, and her agency, now known as the

Department of Property Assessment and Taxation, is therefore an “administrative agency” under

the definition adopted by the Supreme Court.




The law regarding a collateral attack of an administrative agency decision is clear. An
order of an administrative agency acting with jurisdiction and under authority of law is not
subject to collateral attack in the absence of fraud or bad faith. Scorr v. Mattingly, 241 Neb. 157,
284, 488 N.W.2d 349, 353 (1992). The role of the Commission in hearing and considering a
collateral attack of an administrative decision of the Property Tax Administrator is equally clear.
“It is uncontroverted that administrative bodies have only that authority specifically conferred
upon them by statute or by construction necessary to achieve the purpose of the relevant act. . .
~ There is, accordingly, no ‘presumption” that the Commission had jurisdiction.” Arcadian
Fertilizer. L.P. v. Sarpy County Bd. of Equal.. 7 Neb. App. »499. 504 - 505, 583 N. W. 2D 353.
356 - 357 (1998). (Citations omitted). If there is no presumption as to the authority of the
Commission, there must be a specific grant of authority to the Commission in order to confe;
subject matter jurisdiction. The Commission’s jurisdiction is set forth in Neb. Rev. Stat. §77-
5007 (1999 Supp.). Nothing in that statute authorizes the Commission to hear and decide a
collateral attack of an administrative decision of the Property Tax Administrator.

It is clear that a challenge of the decision of the Property Tax Administrator to adopt the
Soil Conversion in this proceeding constitutes a collateral attack of an administrative decision of
the Property Tax Administrator. The Commission must, under these circumstances, determine
that the Commission has no authority to consider a collateral attack of the decision of the
Property Tax Administrator to convert HOB2 soils into the highest capability soils Land
Capability Groups.

The Commission must also note one additional fact. The State Assessing Officer has

created two additional subclassifications of agricultural land in Market Area 3 of Harlan County.
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These subcléssiﬁcations are designated as “DTE” and “GTE.” Nothing in the record identifies
these subclassifications. Taxpayer has failed to adduce any evidence of the actual or fair market
value of these subclassifications. Therefore Taxpayer’s allegation that HOB2 soil should not be
converted into the “DTE” or “GTE” subclassifications, must also fail.
C.
EQUALIZATION

Taxpayer alleges that for tax year 1998, HOB2 dry land soils were not equalized with
assessed values of comparable property in Market Area 3 and when compared with assessed
values of comparable property in the other market areas in Harlan County. Nebraska.

Taxpayer’s allegation must be considered in light of the law governing equalization cases. -
“Equalization™ is the process of ensuring that all taxable property is placed on the assessment
rplls at a uniform percentage of its actual value. Scribante v. Douglas Cn. Bd. of Equal.. 8 Neb.
App. 25, 588 N.W.2d 190 (1999). The purpose of equalizing assessments is to bring assessments
from different parts of the taxing district to the same relative standard, so that no one part is
compelled to pay a disproportionate share of the tax. Scribante, supra. The burden is on the
taxpayer to show by clear and convincing evidence that the valuation placed upon the taxpayer's
property when compared with valuation placed on other similar property is grossly excessive.
Future Motels, Inc. v. Custer Cty. Bd. of Equal., 252 Neb. 565, 563 N.W.2d 785 (1997). This
burden requires the Taxpayer to demonstrate the l;avel of assessment (i.e., the ratio of assessed

value to actual or fair market value) for the subject property as well as the level of assessment for

the class or subclass within which the subject property is classified.
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Taxpayer adduced no evidence 'of the level of assessment for comparable property outside
of Market Area 3 of Harlan County, Nebraska. Therefore his allegation that the dryland HOB2
soils were overvalued when compared with comparable property in the other market areas of
Harlan County has no merit.

- The Taxpayer has also failed to demonstrate that HOB2 dry land soils are overvalued
when compared to comparable property within Market Area 3. The Manual specifically
authorizes the creation of subclassifications (Manual at p. 62.) (The Manual specifically
provides that “The foregoing cropland and grassland LCGs may be subdivided if intermediate or
additional LCGs and land values are needed.”) Exhibit 18 demonstrates that all IDTE soils in
Market Area 3 are to be valued at $470 per acre. and that all 1GTE soils in Market Area 3 are to
be valued at $285 per acré. Exhibit 38, page 11, th¢ Soil Inventory for the subject property sets
forth the classification and price per acre of the soil types on the subject property. The soil
classified as “1DTE” is valued at $470 per acre, and.the soil classified as "1GTE™ is valued at
53285 per acre. No evidence has been adduced which would establish that any agricultural land
within Market Area 3 which has Land Capability Group 1DTE soils has any assessed value other
than $470 per acre, or any Land Capability Group 1GTE soils has any assessed value other than

$285 per acre. Taxpayer’s equalization argument therefore has no merit.

D.
THE QUALIFIED AGRICULTURAL SALES FILE

Taxpayer also alleges that the Harlan County Qualified Agricultural Sales File was

flawed. Taxpayer specifically contends that since certain sales either were or were not used to
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determine the actual or fair market value of agricultural land within Market Area 3 of Harlan
County for tax year 1998, the results are skewed. The Taxpayer, in making this allegation.
appears to contend that the State Assessing Officer has exclusive control over the Qualified
Agricultural Sales Roster. Such is not the case. The Property Tax Administrator’s sales file is
prepared and maintained pursuant to her statutory duties. See. e. g.. Neb. Rev. Stat. § 77-1360.01
(1998 Cum. Supp.). The Property Tax Administrator, in response to this mandate, promulgated
Directive 97-3. issued June 17, 1997. This Directive specifically authorizes a county assessor to
protest the inclusion or exclusion of sales from the Qualified Sales File. (County Assessor
Reference Manual. “Directives”). The decision of the Property Tax Administrator regarding
protests by the county assessor may be appealed to the Commission. Neb. Rev. Stat. §77-
5007(10) (1998 Cum. Supp.). Property Tax Directive 97-3 states that the county assessor may
file a protest of the adjustment, qualification, or non-qualification for any sale in the sales file on
or before January 9, 1998 for assessment year 1998. As the record contains no evidence of a
protest being filed with the Property Tax Administrator the decision of the Property Tax
Administrator regarding the sales file became final thirty days after the January 9, 1998 deadline.
Under these circumstances, an attack on the 1998 Qualified Agricultural Sales Roster for Harlan
County in this proceeding constitutes a collateral attack of an administrative decision of the

Property Tax Administrator, over which this Commission has no jurisdiction.
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E. '
CLASSIFICATION OF UNFENCED LAND AS WASTE LAND

Finally, the Taxpayer has alleged that part of the “pasture land™ on the subject property is
unfenced and was therefore overvalued since it was improperly classified as grass land instead of
waste land. Taxpayer bases this argument on the fact that part of the sﬁbj ect property is not
fenced and therefore cannot be used as pasture. The Manual defines “Wasteland” as:

~. .. those land types which cannot be used economically and are not suitable for

recreational or égricultural use or production. Some of those land types would be

blowouts. riverwash (recent unstablized alluvial deposits), marshes. badlands.

large deep gullies (including stream beds and banks), bluffs, rockland. gravel

areas. and salt flats. To qualify for wasteland the land must be lying in or adjacent

to and in common ownership or management with land used for the production of

agricultural products.” The Manual at p. 66.

It must be noted that the presence or absence of fencing is not dispositive of the issue. The

Taxpayer has also failed to adduce any credible evidence which would establish that the subject
property, or any part thereof, was “wasteland” as that term is defined in The Manual for tax year
1998. Therefore Taxpayer’s allegation that part of the subject property was improperly classified

as grassland has no merit.

F.
CONCLUSION

The Taxpayer has failed to adduce any clear and convincing evidence to support his

allegation that the assessed value of the subject property is overvalued and not equalized.
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Taxpayer adduced no evidence of sales of comparable properties and no Property Record Cards
for comparable properties. Taxpayer also failed to adduce any clear and convincing evidence to
identify the factors that Taxpayer used to form the basis of his opinion of actual or fair market
value of the subject property. The Taxpayer’s opinion of value, while competent, does not,
without supporting clear and-convincing evidence, overcome the stz‘uutory presumption in favor

of the County. The decision of the County must therefore be affirmed.

Iv.
CONCLUSIONS OF LAW

A.
JURISDICTION

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.

Stat. §77-5007 (1998 Cum. Supp.).

B.
STANDARD OF REVIEW

The Commission is required to affirm the decision of the County unless evidence is
adduced establishing that the action of the County was unieasonable or arbitrary. Neb. Rev. Stat.
§77-5016(7) and Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Supreme Court, in
interpreting the latter statute, has held that “There is a presumption that a board of equalization
has faithfully performed its official duties in making an assessment and has acted upon sufficient
competent evidence to justify its action. That presumption remains until there is competent

evidence to the contrary presented, and the presumption disappears when there is competent
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evidence on appeal to the contrary. From that point on, the reasonableness of the valuation fixed
by the board of equalization becomes one of fact based upon all the evidence presented. The
burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal from the
action of the board.” US Ecology, Inc. v. Boyd County Bd of Equalization, 256 Neb. 7, 15, 588

N.W.2d 575, 581 (1999).

The Court has also held that “In an appeal to the county board of equalization or to [the
Tax Equalization and Review Commission] and from the [Commission] to this court, the burden
of persuasion imposed on the complaining taxpayer is not met by showing a mere difference of
opinion unless it is established by clear and convincing evidence that the valuation placed upon
his property when compared to valuations placed on other similar property is grossly excessive
and is the résult of a systematic exercise of intentional will or failure of plain duty, and not mere
errors of judgment.” US Ecology, Inc. v. Bovd County Bd of Equalization, 256 Neb. 7, 15, 588

N.W.2d 575, 581 (1999).

C.
SUBSTANTIVE CONCLUSIONS OF LAW

The Commission, from the entire record before it, concludes as a matter of law that it has
jurisdiction over both the parties and the subject matter of this appeal. The Commission further
concludes as a matter of law that Taxpayer has failed to meet his burden of proof as required by
US Ecology, supra. The Commission therefore concludes that the decision of the Harlan County

Board of Equalization must be affirmed.




V.
ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows:
That the decision of the Harlan County Board of Equalizatioh to deny Taxpayer’s protest
is affirmed.
That the subject property, legally described as the E/2NWY: of Section 32, Township 1,
Range 20. consisting of approximately 80 acres, also known as Parcel ID Number
360013000, in Harlan County, Nebraska. shall be valued as follows for tax year 1998. as
determined by the Harlan County Board of Equalization:

Land $34,170

Improvements § -0-

Total $34.170

i That this decision, if no appeal is filed, shall be certified to the Harlan County Treasurer.

and the Harlan County State Assessing Official, pursuant to Neb. Rev. Stat. §77-1511

(Reissue 1996).

That this decision shall only be applicable to tax year 1998.




5. That each party is to bear its own costs in this matter
IT IS SO ORDERED.

Dated this 26™ day of June. 2000.

—

Mark P. Revnolds, Chairman

i L EL s

Janet L. Edwards. Commussioner

Seal Robert L. Huans. Core






