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DUE PROCESS CONCERNS AND THE
REQUIREMENT OF A STRICT CAUSAL
RELATIONSHIP IN FELONY MURDER

CASES: CONNER V. DIRECTOR OF
DIVISION OF ADULT
CORRECTIONS

INTRODUCTION

In 1989, the United States Court of Appeals for the Eighth Cir-
cuit upheld the felony-murder conviction of Atwell Junior Conner in
Conner v. Director of Division of Adult Corrections.? This conviction
was upheld despite the fact that Conner did not commit the actual
murders.? Additionally, Conner was denied a jury instruction that.
would have allowed him to present a theory of defense which would
have required the state of Iowa to prove a causal relationship be-
tween the underlying felony of robbery and the murder.? Rather,
the court instructed the jury that it was sufficient to show only that
the murder resulted as a natural and probable consequence of the
underlying felony.4 '

This Note addresses Conner’s contention that his conviction
under the Iowa felony-murder statute was unconstitutional in that
the jury instructions were sufficiently improper so as to deprive Con-
ner of his constitutionally guaranteed right to due process.®> This
Note explains the basic purpose of the felony-murder rule, traces its
development from the common-law courts of England, and gives a
brief outline of the various general approaches and limitations placed
upon the doctrine in the several American jurisdictions.® In addition,
this Note examines the question of whether a specific intent must be
shown in the mind of the non-principal participant of the murder.?
This Note then analyzes the various jurisdictional approaches to the
requirement for a causational relationship between the underlying
felony and the murder and presents a description of Iowa’s common-

1. 866 F.2d 1045, 1050 (8th Cir.) amended, Conner v. Director of Div. of Adult
Corrections, 870 F.2d 1384 (8th Cir. 1989).
2. Id. at 1048-49.
Id.
Id.
Id. at 1050.
See infra notes 52-83 and accompanying text.
See infra notes 84-156 and accompanying text.
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law approach and rejection of the causational approach.? Finally, the
correctness of the Conner decision and the future of the felony-mur-
der rule in Iowa is analyzed in light of the court’s discussion sur-
rounding causality.?

FACTS AND HOLDING

On March 8, 1974, Atwell Junior Conner, George Nowlin, and
Steve Martin discussed the possibility of committing a robbery.10
That evening, the trio spent the night in the Cedar Rapids apartment
of Mabel Beltz, George Nowlin’s girlfriend.1! At approximately 10:30
p-m., after an evening of drinking and playing pool, Conner and Now-
lin armed themselves with two shotguns and began searching for vic-
tims.1?2 Conner had agreed with Nowlin that he would use one of the
guns if necessary.l® Shortly before midnight they spotted two teen-
agers, Michael Servey and Maureen Ann Connolly, walking along the
highway.1¢ After spotting the young couple, Nowlin decided to rob
them.’®> Nowlin then turned the vehicle around at an intersection
and headed back toward Servey and Connolly.1® As he turned the
car around, Nowlin told Conner to get in the back seat and handed
Conner the sawed-off shotgun.l” When they pulled the car alongside
the couple, Nowlin instructed Connolly to get into the front seat and
told Servey to get into the back seat with Conner who held his shot-
gun on Servey.l® Nowlin then demanded Servey’s money.1?

Nowlin continued driving until 1:00 a.m. when they arrived at a
point along a gravel road in rural Jones County, Iowa.2’ Nowlin
stopped the car and ordered Connolly to get out of the car with

8. See infra notes 157-231 and accompanying text.
9. See infra notes 232-370 and accompanying text.

10. State v. Conner, 241 N.W.2d 447,450 (Iowa 1976).

11. Id. The next morning they went to Conner’s home and picked up a twenty-
gauge shotgun which they then took to Beltz’s apartment. There they sawed off the
barrel, test-fired the weapon, and nicknamed the weapon “short-shortie.” Brief for
Appellant at 54, Conner v. Director of Div. of Adult Corrections, 866 F.2d 1045 (8th
Cir. 1989) (No. 87-2463 NI) (citing Conner v. Director of Div. of Adult Corrections, No.
C 85-0140, slip op. at 0-2 (N.D. Iowa 1987)).

12. Conner, 241 N.W.2d at 450. Martin and Beltz were not with them. J/d. The
case does not clearly indicate from where the other shotgun was obtained. Id.

13. Id. ’

14. Id. The teenagers’ car had run out of gas nearby. Id.

15. Id.

16. Id.

17. Id.

18. Conner v. Auger, 595 F.2d 407, 409 (8th Cir. 1979), cert. denied, 444 U.S. 8561
(1979).

19. Id. Servey gave the money to Conner who then gave it to Nowlin. Id.

20, Id. at 409-10.
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him.2! Nowlin then raped Connolly while Conner remained in the
back seat with Servey, holding him at gunpoint.22 When Connolly at-
tempted to run away, Nowlin killed her with two shotgun blasts.23
Nowlin then left Connolly’s body in a ditch, returned to the car, and
ordered Conner to drive.2¢ After driving further, Nowlin got out of
the car with Servey and shot him, leaving his body behind.25> Less
than three hours had elapsed from the time of the robbery to the
time of the second killing.26

Nowlin and Conner then returned to Beltz’s apartment in Cedar
Rapids, Iowa.2” Nowlin told Beltz that he had killed the teenagers
and that Beltz, Conner, and Martin would suffer a similar fate if they
told the police.28

On March 18, 1974, Martin reported to the police that he knew of
the killings.2® Based on this information, the police arrested Con-
ner.3® At the police station, Conner confessed that he had partici-
pated in the events that led up to the killings.3! He was charged with
the murder and rape of Connolly and with the murder and robbery
of Servey.32

Conner was convicted of first-degree murder under Iowa’s fel-
ony-murder statute.3® His criminal appeals followed a convoluted

21. Conner, 241 N.W.2d at 450.

22. Conner v. Director of Div. of Adult Corrections, 866 F.2d 1045, 1047 (8th Cir.)
amended, Conner v. Director- of Div. of Adult Corrections, 870 F.2d 1384 (8th Cir.
1989).

23. Id.

24. Id.

25. Conner, 241 N.W.2d at 451.

26. Conner, 866 F.2d at 1047.

27. Conner, 595 F.2d at 410.

28. Id. Later that morning Nowlin, Martin, and Conner returned to where
Servey had been killed and retrieved a piece of the shotgun that had fallen off when
Nowlin had struck Servey before shooting him. Conner remained in the car while
Nowlin and Martin removed Servey’s billfold from the body. The trio then returned
to Cedar Rapids and Conner went home. Conner later helped Nowlin dispose of the
shotgun which had been used in the killings. Conner, 241 N.W.2d at 451.

29. Conner, 595 F.2d at 410.

30. Conner, 241 N.W.2d at 451.

31. Conner, 595 F.2d at 410.

32. Conner, 241 N.W.2d at 451. Although Conner was charged with the murders
of both Connolly and Servey, he was tried only for the murder of Connolly; the court
does not indicate why. Id. Nowlin was tried and found guilty for the murders of both
Connolly and Servey. State v. Nowlin, 244 N.W.2d 596, 598 (Iowa 1976).

33. Conner, 866 F.2d at 1047. Conner was convicted under “former Iowa CODE
§ 690.2. Chapter 690 of the Iowa Code was repealed, effective January 1, 1978, in the
course of a reorganization of the criminal statutes of Iowa.” Id. n.3. Section 690.2 pro-
vided that:

All murder which is perpetrated by means of poison, or lying in wait, or any

other kind of willful, deliberate, and premeditated killing, or which is commit-

ted in the perpetration or attempt to perpetrate any arson, rape, robbery,

mayhem, or burglary, is murder in the first degree, and shall be punished by
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path through both the Iowa and federal court systems.3* On direct
appeal, the Supreme Court of lowa affirmed the conviction, holding
that the trial court had ruled correctly on the admissibility of evi-
dence offered by the prosecution and the propriety of several jury in-
structions requested by Conner.3® Conner then petitioned for a writ
of habeas corpus which raised six claims for relief.3¢6 Among the
claims was a challenge to the rejection by the state trial judge of a
jury instruction that would have required that the robbery and the
killing of Connolly be “parts of one continuous series of acts con-
nected with each other.”®” The United States District Court for the
Northern District of Iowa dismissed this challenge.3® The United
States Court of Appeals for the Eighth Circuit affirmed the dismissal
but vacated the district court’s ruling on Conner’s claim that the trial
court’s application of Iowa’s felony-murder statute was unconstitu-

imprisonment for life at hard labor in the penitentiary and the court shall

enter judgment and pass sentence accordingly.

Brief for Appellant at A-1 (quoting Iowa CODE § 690.2 (1973) repealed by IowA CODE
§ 707.2 (1978)).

34. See infra notes 35-43 and accompanying text. Conner was convicted of first-
degree murder in the Iowa District Court in Jones County and was sentenced to a life
term. This conviction was affirmed on direct appeal. State v. Conner, 341 N.W.2d 447,
450 (Iowa 1976). Conner then filed a federal habeas corpus petition in the United
States District Court for the Northern District of lowa. The district court dismissed
this petition. This dismissal, except for unexhausted claims, was affirmed on appeal.
Conner, 595 F.2d at 409. Conner then instituted a state post-conviction relief action.
This application was denied. Brief for Appellant at 1. This denial was affirmed on ap-
peal to the Supreme Court of Iowa. Conner v. State, 362 N.W.2d 449, 451 (Iowa 1985).
Conner then sought federal habeas corpus relief in the United States District Court for
the Northern District of Iowa. The court entered final judgment and denied Conner’s
habeas corpus petition. Brief for Appellant at 1. Based on the issues raised in both
tiers of the state court system and the federal district court, Conner filed an appeal to
the United States Court of Appeals for the Eighth Circuit. Conner, 866 F.2d at 1045.
The facts and issues pertaining to the issues presented in this appeal were set forth by
the court in Conner, 595 F.2d at 409-10. Brief for Appellant at 1.

35. Conner, 866 F.2d at 1047 (citing Conner, 241 N.W.2d at 447).

36. Conner, 595 F.2d at 410. The six claims for relief, in the order presented by
Conner, were:

[1] The indictment charging Conner with “murder” of Maureen Connolly

failed to provide adequate notice of the charge of first-degree murder eventu-

ally submitted to the jury. [2] Conner’s statements to the police should have
been suppressed because Conner did not knowingly and voluntarily waive his
rights to counsel and to remain silent. [3] Prosecutorial misconduct deprived

Conner of a fair trial. [4] The state trial court’s refusal to permit Conner to

introduce polygraph evidence in his defense served to deny Conner due pro-

cess. [5] The trial court’s instructions failed to adequately present Conner’s
theory of defense to the jury. [6] The state trial court’s application of the Iowa
felony-murder rule in this case violated Conner’s right to due process, by at-
tributing malice aforethought, a crucial element of murder in the first degree,
to Conner without a jury finding that Conner in fact possessed such mens rea.
Id. at 410-12.
37. Id. at 412.
38. Id. at 414.
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tional as a violation of the due process clause.3® Conner then initi-
ated post-conviction relief in the state court system and the Iowa
district court denied relief.# The Supreme Court of Iowa, in Conner
v. State,4! affirmed the Iowa district court’s decision.2

Following a denial of a federal habeas corpus petition in the
United States District Court for the Northern District of Iowa, Con-
ner appealed to the Eighth Circuit.43 In the majority opinion, Judge
Magill traced the applications of Iowa’s felony-murder statute.** The
majority determined that it was unnecessary under Iowa’s felony-
murder doctrine to prove that the murder was causally related to the
underlying felony because the statute merely required that the de-
fendant participate in the initial felony and that the felony be con-
nected with the murder.4®> The majority also determined that it was
not error for the trial court to deny a jury instruction based upon this
causal requirement because the use of improper jury instructions
generally did not justify granting habeas corpus relief.*¢

Judge Heaney, in his dissent, indicated that the state trial court’s
instructions were improper because they deprived Conner of a fair
trial.4* The dissent suggested that the failure to give the requested
instruction deprived Conner of his only realistic defense, specifically
that Conner had participated in the underlying felony but that he
had had no role in the rape and murder of Connolly.4® Conner could
have argued that the murder arose from Nowlin's unrelated intent to
rape and murder Connolly and to kill her so that she would be un-
able to identify Nowlin as the rapist.#® The trial court had instructed
the jury that the killing of Connolly had been “committed in perpe-
tration of a robbery . . . only if the robbery . . . and the killing of
Maureen Ann Connolly were parts of one continuous series of acts
connected with each other.”5® Conner had requested that the court
instruct the jury that he could be convicted only if Connolly’s death

39. Id. at 412, 414. The United States District Court for the Southern District of
Maine stated that “ ‘the Due Process Clause protects the accused against conviction ex-
cept upon proof beyond a reasonable doubt of every fact necessary to constitute the
crime with which he is charged.’” Westberry v. Mullaney, 406 F. Supp. 407, 415 (S.D.
Me. 1976) (quoting In re Winship, 397 U.S. 358, 364 (1970)).

40. Brief for Appellant at 57 (citing Conner, No. C 85-0140, slip op. at 0-5).

41. 362 N.W.2d 449 (Iowa 1985).

42, Brief for Appellant at 57 (citing Conner, No. C 85-0140, slip op. at 0-5).

43. Conner, 866 F.2d at 1046.

4. Id.

45. Id. at 1049.

46. Id.

47. Id. at 1050 (Heaney, J., dissenting).

48. Id.

49, Id.

50. Conner, 595 F.2d at 412 (emphasis added).
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occurred incident to the robbery of Servey rather than arising from
the “formation of a separate and specific intent unrelated to the
crime of robbery.”5!

BACKGROUND
DEVELOPMENT OF THE FELONY-MURDER DOCTRINE

At common law, “if a person killed another person in doing or
attempting to do an act amounting to a felony, the killing was mur-
der.”52 Very few crimes were felonies at the time this rule was estab-
lished and those crimes that were classified as felonies were
punishable by death.53 Because a person could be executed for mur-
der or for any other felony, it made little difference whether the per-
son was sentenced to death for the underlying felony or for the
murder.5? However, most of the felonies were later declared to be
non-capital offenses and common-law courts, in need of a deterrent
against a class of felonies involving deadly force, developed the fel-
ony-murder rule.55 This rule made its first formal appearance in
Lord Dacres’sé case in 1535.57

In Lord Dacres’ case, Lord Dacre and some companions unlaw-
fully entered a park and began to hunt.’8 While Lord Dacres was
some distance away from the rest of the group, one member of
Dacres’ hunting party killed a gameskeeper who had confronted
him.5® Although Lord Dacres was not present when the homicide oc-
curred, he and the rest of his companions were convicted of murder
and executed.’® On the basis of this case and another early English
case, Lord Coke formed his statement of the felony-murder rule.5!

51 Id. )

52. 40 AM. JUR. 2D Homicide § 72, at 364 (1968).

53. State v. Doucette, 143 Vt. 573, —, 470 A.2d 676, 679-81 (1983) (providing an ex-
amination of the constitutionality of Vermont’s felony-murder rule in light of its early
background in English common law and its use in other jurisdictions in the United
States).

54. Id. at —, 470 A.2d at 680.

55. Note, Enmund v. Florida: A Nail in the Coffin of the Felony-Murder Rule, 5
GLENDALE L. REv. 248, 249 (1983).

56. T1 Eng. Rep. 458 (K.B. 1535).

57. Id. (citing Lord Dacres’ Case, 71 Eng. Rep. at 458).

58. People v. Aaron, 409 Mich. 672, —, 299 N.W.2d 304, 307-8, n.13 (quoting Lord
Dacres’ Case, 72 Eng. Rep. 458 (K.B. 1535)).

59. Id.

60. Id. at —, 299 N.W.2d at 308.

61. Id. at —, 299 N.W.2d at 308-9. See Mansell & Herbert’s Case, 73 Eng. Rep. (2
Dyer 128b) 279 (K.B. 1558). In Mansell, Herbert and forty followers went to Sir Rich-
ard Mansfield’s house “with force to seize goods under pretence of lawful authority.”
Id. at 279-80. One of Herbert's party threw a stone at a person in Mansfield’s gateway
which instead hit and killed an unarmed person coming out of Sir Mansfield’s house.
The court held that, because the perpetrator had deliberately performed an act of vio-
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Lord Coke stated that:

If the act be unlawful it is murder. As if A. meaning to

steale a deere in the park of B., shooteth at the deer, and by

the glance of the arrow killeth a boy that is hidden in a

bush: this is murder, for that the act was unlawfull,

although A. had no intent to hurt the boy, nor knew not of

him. But if B. the owner of the park had shot at his own

deer, and without any ill intent had killed the boy by the

glance of his arrow, this had been homicide by misadventure,

and no felony . ... So if one shoot at any wild fowle upon a

tree, and the arrow killeth any reasonable creature afar off,

without any evill intent in him, this is per infortunium [mis-

adventure]: for it was not unlawful to shoot at the wilde

fowle: but if he had shot at a cock or hen, or any tame fowle

of another mans, and the arrow by mischance had killed a

man, this had been murder, for the act was unlawfull.62

Under the felony-murder rule, if the intended crime was a fel-
ony, its felonious design was imputed to the crime actually commit-
ted, and if the crime actually committed was a homicide, it became
murder.6® Under the felony-murder rule, anyone who commits a fel-
ony is liable for any murder that occurs during the commission of the
felony, immaterial of whether he or she intended to commit, at-
tempted to commit, or actually committed the murder.6¢ The doc-
trine thus imposes liability on felons for killings committed by co-
participants during a felony.53

The rationale for the felony-murder rule, according to one com-
mentator, is that the defendant charged with the underlying felony is
a demonstrably “bad person” because he has committed a felony.56
Therefore society should not concern itself with the fact that the re-
sult, a death, may not have been the result the defendant actually
intended.6?

AMERICAN JURISDICTIONS — COMMON LAW AND STATUTORY
DEVELOPMENT

In many jurisdictions there are statutes and common-law deci-
sions which provide that a homicide perpetrated during the commis-
sion of a felony, or a particular class of felonies, is murder in the

lence against a third party and an unintended person died, it was murder regardless of
any mistake or misapplication of force. Id. at 280.

62. 3 COKE INSTITUTE 56 (1797).

63. Jenkins v. State, 230 A.2d 262, 268 (Del. 1967).

64. Tison v. Arizona, 481 U.S. 137, 159 (1987) (Brennan, J., dissenting).

65. Id.

66. W.LAFAVE & A. ScoTT, CRIMINAL Law 545, 560 (1972).

67. Id. at 560.
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first-degree.® The United States Code, for example, provides that
every murder committed within the special maritime and territorial
jurisdiction of the United States, in the perpetration of, or attempt to
perpetrate, any arson, rape, burglary, robbery, or one of the other
enumerated felonies, is murder in the first-degree.5?

Some states, either by legislative action or by judicial abrogation,
have completely eliminated the rule.’”® Hawaii and Kentucky have
specifically abolished the felony-murder rule, and Ohio has effec-
tively abolished the rule by defining a death caused by the commis-
sion or attempted commission of a felony as involuntary
manslaughter.”! Michigan has essentially abrogated the felony-mur-

68. 40 AM. JUR. 2D Homicide § 72, at 364-65 (1968). Whether felony murder is a
first-degree or lesser degree offense is a matter of legislative discretion. The legisla-
ture has wide discretion in classifying and defining criminal offenses. State v. Robbins,
257 N.W.2d 63, 67 (Iowa 1977). See Coleman v. United States, 295 F.2d 555, 558 (D.C.
Cir. 1961) (defining murder in the first-degree as a killing committed in perpetration
of a robbery); People v. Robillard, 55 Cal. 2d 88, —, 358 P.2d 295, 298, 10 Cal. Rptr. 167,
170-71 (1960) (sustaining a first-degree murder conviction for a homicide occurring in
connection with the theft of an automobile); Frady v. People, 96 Colo. 43, — 40 P.2d
606, 608 (1934) (recognizing a first-degree murder conviction for a murder committed
in perpetration of a robbery); Jenkins, 230 A.2d at 269 (specifying rape, kidnapping,
and treason as enumerated felonies and limiting the felony-murder rule to homicides
proximately caused by the perpetration of the underlying felony); Moynihan v. State,
70 Ind. 126, 128 (1880) (finding a killing committed in the perpetration of arson murder
in the first-degree); State v. Moffitt, 199 Kan. 514, -—, 431 P.2d 879, 893-4 (1967) (provid-
ing that murder committed in the perpetration of several enumerated felonies be
deemed murder in the first-degree); State v. Glover, 330 Mo. 709, —, 50 S.W.2d 1049,
1053 (1932) (stating that a homicide committed in the course of perpetrating a felony
constituted first-degree murder); Henry v. State, 51 Neb. 149, 151, 70 N.W. 924, 925
(1897) (declaring that a person who kills while engaged in the perpetration of several
enumerated felonies was guilty of murder in the first-degree); Payne v. State, 81 Nev.
503, —, 406 P.2d 922, 924 (1965) (applying the felony-murder rule for a homicide com-
mitted in the perpetration of several enumerated felonies); State v. McKeiver, 89 N.J.
Super. 52, —, 213 A.2d 320, 321-22 (1965) (holding a defendant responsible for the mur-
der of a woman committed in the perpetration of a robbery); People v. Wood, 8 N.Y.2d
48, —, 167 N.E.2d 736, 737-38, 201 N.Y.S.2d 328, 334, (1960) (confining the felony-mur-
der rule to certain homicides committed by felons); Commonwealth v. Redline, 391 Pa.
486, —, 137 A.2d 472, 476 (1958) (requiring that the felony-murder rule be applied only
in cases in which the conduct causing death was done in the furtherance of a design to
commit a felony); Jones v. State, 13 Tex. 168, 186 (1854) (recognizing a charge of first.
degree murder for killings committed in the perpetration of several enumerated
felonies).

69. 18 U.S.C. § 1111 (1988).

70. E.g., People v. Aaron, 409 Mich. 672, —, 299 N.W.2d 304, 314 (1980).

71. Haw. REv. STAT. § 707-701 (1985) (abandoning felony-murder as a rule of sub-
stantive law and reformulating it as a rule of evidence); Ky. REv. STAT. ANN. § 507.020
(Baldwin 1982) (abandoning the doctrine of felony-murder as an independent basis for
establishing an offense of homicide). See also OHIO REvV. CODE ANN. §§ 2903.01, 2903.04
(Baldwin 1988) (defining involuntary manslaughter as “caus[ing] the death of another
as a proximate result of the offender’s committing or attempting to commit a felony”);
State v. Doucette, 143 Vt. 573, —, 470 A.2d 676, 680 (1983) (stating that
“[m]anslaughter, by definition, does not require malice. Since the felony murder rule’s
main function is to supply malice, the rule is useless in Ohio”).
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der doctrine by stating that the doctrine is either unnecessary or con-
trary to the fundamental principles of criminal law.?2

Seven states have legislatively downgraded the offense to a sec-
ond or third-degree murder offense and have effectively reduced the
punishment.”® Three states require a demonstration of mens rea, or
malicious intent, beyond the intent to cause the felony.?®

Other states have placed limitations on the uses of the felony-
murder doctrine directly in their statutes or have established affirm-
ative defenses to the felony-murder rule.”> These limitations include
restrictions on the underlying felony; requiring that it be forcible, vi-
olent, or clearly dangerous to human life;’® that death be proxi-

72. People v. Aaron, 409 Mich. 672, —, 299 N.W.2d 304, 335 (1980) (“declar[ing]
that the offense popularly known as felony-murder, which, properly understood, has
nothing to do with malice and is not a species of common-law murder, shall no longer
exist in Michigan, if indeed it ever did”).

73. ALASKA STAT. §§ 11.41.110, 11.41.115 (1989) (stating that a person commits
murder in the second-degree if while engaging in an act either alone or with another
person commits or attempts to commit one of several enumerated felonies); La. REV.
STAT. ANN. § 14:30.1 (West 1986) (describing second-degree murder as the killing of a
human being while engaged in the perpetration or attempt to perpetrate rape, robbery,
arson, burglary, kidnapping, or escape); N.Y. PENAL Law, § 125.25 (Consol. 1989) (stat-
ing that a person is guilty of second-degree murder if, while engaged in one of several
enumerated felonies, this person, or another participant, causes the death of a person
other than one of the participants); 18 PA. CONS. STAT. ANN. § 2502(b) (Purdon 1983)
(providing that “[a] criminal homicide constitutes murder of the second degree when it
is committed while defendant was engaged as a principal or an accomplice in the per-
petration of a felony”); UTAH CODE ANN. § 76-5-203(1) (1978) (defining criminal homi-
cide as murder in the second-degree if the actor, while engaged in one of several
enumerated felonies, causes the death of another person other than a party to the ac-
tion); MINN. STAT. ANN. §§ 609.185, 609.195 (West 1990) (providing a third-degree mur-
der charge for an unintentional death of a victim caused by a person perpetrating an
act eminently dangerous to others with certain exceptions); Wis. STAT. ANN.
§§ 940.02(2), 939.50(3)(b) (West 1981) (providing that whoever causes the death of an-
other person as a natural or probable consequence of the commission of a felony is
guilty of second-degree murder punishable by imprisonment of up to 20 years).

74. 5 ARK. CODE ANN. § 10-103 (Michie 1987) (stating that the defendant must
cause the death ‘“under circumstances manifesting extreme indifference to the value of
human life”); DEL. CODE ANN. tit. 11, §§ 635-36 (1987) (stating that Delaware’s first-
degree murder statute requires that the defendant cause death recklessly or at least
with criminal negligence, and that the death be in the course of one of the enumerated
felonies); N.-H. REV. STAT. ANN. §§ 630:1, 630:1-a, 630:1-b (1986) (requiring for capital
and first-degree murder that death be caused knowingly in connection with certain
enumerated felonies). .

75. See infra notes 76-81 and accompanying text.

76. ALA. CODE § 13A-6-2 (1982) (outlining that the felony must be one “clearly
dangerous to human life”); ILL. ANN. STAT. ch. 38, para. 9-1 (Smith-Hurd 1989) (stating
that the defendant must be committing a “forcible felony”); Iowa CODE ANN. § 707.2
(West 1979) (providing that the person who kills another person must do so while par-
ticipating in a “forcible felony”); MINN. STAT. ANN. § 609.185 (West 1990) (requiring
“force or violence”); MONT. CODE ANN. § 45-5-102 (1987) (requiring that the homicide
be committed “in the course of the forcible felony”); TEX. PENAL CODE ANN. tit. 5,
§ 19.02(a)(3) (Vernon 1989) (stating that a person must commit or attempt to commit
an act “clearly dangerous to human life”).
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mately caused;?? that death be a natural or probable consequence or
a reasonably foreseeable consequence™ of the commission or at-
tempted commission of the felony; that the felon must have caused
the death;80 and the affirmative defense that the victim must not
have been one of the felons.8! It has been stated that:
These statutory provisions, generally speaking, do not create
any new offense, but merely modify the common-law rules
with regard to the intent of the defendant or the punish-
ment to be imposed, or both. The effect of such statutes is to
impute malice or deliberation to a felon so as to make the
incidental homicide murder in the first degree.82
Thus, at common law, malice was imputed when a killing occured in
the perpetration of a felony.83

77. OHIO REV. CODE ANN. § 2903.04 (Baldwin 1986) (stating that “no person shall
cause the death of another as a proximate result of the offender’s committing or at-
tempting to commit a felony”).

78. Wis. STAT. ANN. §§ 940.02(2), 939.50(3)(b) (West 1981) (requiring that under a
second-degree murder charge whoever causes the death of another human being is
guilty of a class B felony if the death results “as a natural and probable consequence of
the commission of or attempt to commit a felony”).

79. ME. REV. STAT. tit. 17-A, § 202 (1983) (requiring that the death be a reasonable
or foreseeable consequence of the commission of the underlying felony).

80. ALA. CODE § 13A-6-2 (1982) (stating that a person commits murder if with the
intent to cause the death of another person he or she causes the death of that person);
5 ArRK. CODE ANN. § 10-103 (Michie 1987) (requiring that the person committing the
murder knowingly cause the death of the other person); CAL. PENAL CODE § 189 (West
1988) (requiring that the murder be deliberately caused); Miss. CODE ANN. § 97-3-19
(1989) (requiring that the murder must be caused by the person engaged in the com-
mission of the underlying felony); N.Y. PENAL LAw § 125.25 (Consol. 1989) (requiring
that the defendant, or another participant, cause the death of the person); N.D. CENT.
CoDE § 12.1-16-01 (1985) (stating that a person is guilty of murder if he or she “causes
the death of any person”); OR. REv. STAT. § 163.115(1)(b) (1989) (providing that a per-
son is guilty of felony-murder if he or she “causes the death of a person other than one
of the participants”); WASH. REV. CODE ANN. § 9A.32.030 (1988) (providing that a per-
son is guilty of murder in the first-degree if he or she “causes the death of a person
other than one of the participants”). .

81. CoLo. REV. STAT. § 18-3-102 (1985) (requiring that the victim of felony murder
be someone other than one of the co-participants in the underlying felony); CONN.
GEN. STAT. ANN. § 53a-54c (West 1985) (stating that the person killed be “other than
one of the participants”); N.J. STAT. ANN. § 2C:11-3(a) (West 1982) (providing that
criminal homicide constitutes murder if the victim is someone other than one of the
co-perpetrators of the underlying crime); N.Y. PENAL LAw § 125.25 (Conscl. 1989) (al-
lowing a defense to second-degree murder if the victim is one of the co-felons involved
in the underlying enumerated felony); OR. REV. STAT. § 163.115 (1989) (requiring that
the victim, if another person is involved, be one other than a co-participant); WASH.
REv. CODE ANN. § 9A.32.030 (1988) (providing a defense to first-degree felony murder
if the person killed is another participant in the specifically enumerated felony).

82. 40 AM. JUR. 2D Homicide § 72, at 365 (1968).

83. State v. Galloway, 275 N.W.2d 736, 738 (Iowa 1979).
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IowA DECISIONS — COMMON LAW AND STATUTORY

Iowa’s felony-murder rule differs from the common law and
from the statutes of many other states because it refers to murders
and not just killings committed in the perpetration of the underlying
felony.8¢ This view has been the rule for many years in Iowa and
was first noted in State v. Campbell 85 In Campbell, Campbell, while
attempting to commit suicide, accidentally shot his fiancee Annabel
Gross when she attempted to wrestle a revolver away from him.%6
The issue raised on appeal was the propriety of a jury instruction
which provided that “if a man, with a deadly weapon, undertakes to
take his own life he is doing an unlawful act, and if in the commis-
sion or attempted commission of that act, he takes the life of an inno-
cent party, then in the eye of the law that is murder.”®? The court
held that a mere attempt to kill oneself, which was not an unlawful
act in Iowa, did not provide the malice aforethought and other neces-
sary elements of murder which were needed to constitute murder in
either the first or second-degree in Iowa.?®

The distinction between killings committed in the perpetration
of one of the enumerated felonies and murders committed in the per-
petration of one of the enumerated felonies becomes significant when
viewing the malice aforethought which is necessarily imputed be-
tween the underlying felony and the murder in felony-murder
cases.8? Section 690.2 of the Iowa Code, relating to first-degree mur- .
der, had provided that:

All murder which is perpetrated by means of poison, or ly-
ing in wait, or any other kind of willful, deliberate, and pre-
meditated killing, or which is committed in the perpetration
or attempt to perpetrate any arson, rape, robbery, mayhem,
or burglary, is murder in the first degree, and shall be pun-
ished by imprisonment for life at hard labor in the peniten-
tiary and the court shall enter judgment and pass sentence
accordingly.%°

84. Id.

85. 217 Iowa 848, 853-54, 251 N.W. 717, 719 (1934). See infra note 106.

86. Campbell, 217 lIowa at 848, 251 N.W. at T17.

87. Id. at 848-49, 251 N.W. at 717-18.

88. Id. at 853, 251 N.W. at 719.

89. Galloway, 275 N.W.2d at 738. See infra notes 105-56 and accompanying text.

90. Iowa CODE § 690.2 (1973) repealed by Iowa CODE § 707.2 (1978) (emphasis ad-
ded). See State v. Nowlin, 244 N.W.2d 596 (Iowa 1976). In Nowlin, the court stated
that two categories of first-degree murder were created by section 690.2. One category
was murder perpetrated by poison or lying in wait and any other kind of willful, delib-
erate and premeditated killing. The other category was murder which occurred during
the perpetration or attempt to perpetrate one of the listed felonies. Id. at 604. Section
707.2 provides that:

A person commits murder in the first degree when he or she commits murder
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The felony-murder statutes enacted in many other jurisdictions
provide that the unlawful killing of a human being when committed
by a person engaged in the perpetration or attempt to perpetrate cer-
tain specified acts constitutes murder in some degree.®? This distinc-
tion between killings and murder as a requirement for a first-degree
murder conviction was noted in State v. Galloway.9?

The Galloway case involved James Galloway’s appeal from his
first-degree murder conviction under a felony-murder law.%? In Gal-
loway, Galloway and two other assailants were accused of the murder
of a store owner.?¢ During the commission of the robbery, one of the
assailants remained at the front door of the store while the other two
proceeded to the rear.® The man at the front of the store got the
store owner’s attention by pulling a revolver from his jacket and tell-
ing the store owner that he was going to be robbed.?®¢ While this was
occurring, the two who had been in the rear of the store came up and
grabbed the store owner from behind and struggled with him.?” Dur-
ing this struggle the store owner was shot and killed.%8 After the
shot was fired all three men fled without completing the robbery.?®

On appeal Galloway objected to a jury instruction which would
only have required the state to show that Galloway shot the victim
while attempting to perpetrate a robbery.'°® Galloway had requested
an amended jury instruction that would have required the state to

under any of the following circumstances: 1. The person willfully, deliber-

ately, and with premeditation kills another person. 2. The person kills an-

other person while participating in a forcible felony. 3. The person kills

another person while escaping or attempting to escape from lawful custody. 4.

The person intentionally kills a peace officer, correctional officer, public em-

ployee, or hostage while such person is imprisoned in a correctional institution

under the jurisdiction of the department of social services, or in a city or
county jail. Murder in the first degree is a class A felony.
IowaA CoDE § 707.2 (1978).

91. FLA. STAT. ANN. § 782.04(1)(a) (West 1987) (defining murder as the “unlawful
killing of a human being”); N.Y. PENAL Law § 125.25 (Consol. 1989) (describing mur-
der in the second-degree under the felony-murder subsection as merely causing the
death of another person and not requiring the killing to be murder); CAL. PENAL CODE
§ 187-189 (West 1988) (defining murder as the “unlawful killing” of a person with mal-
ice aforethought).

92. 275 N.W.2d 736, 738 (Iowa 1979) (citing Campbell, 217 Iowa at 853-54, 251 N.W.
at 719).

93. Id. at 737-38.

94. Id. at 737.

95. Id.

96. Id. The facts of the case failed to specify the identity of the man holding the
gun. However, a photograph was selected by a witness from an array of photographs
provided by law enforcement officials. Id.

97. Id.

98. Id.

99. Id. Galloway was later identified as the person who had shot the store owner.
d.

100. Id. at 738.
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show that Galloway shot the victim while attempting to perpetrate
the felony and that malice aforethought on the part of Galloway was
required.’91 The court stated that:
As can be seen, our felony-murder rule is not directed to
“killings” which occur in the perpetration of the felony.
Rather our rule is directed to “murder” which may so occur.
The effect of the Iowa statute is to make murders which oc-
cur in connection with the perpetration of the named felo-
nies first-degree murder. This has been our rule for many
years.102

Based upon this distinction, the court determined that the trial
court had erred by not including Galloway’s requested instruction be-
cause malice aforethought was regarded as a necessary element for
murder under Iowa law, because murder, and not mere killings, had
to be committed in order to implement the felony-murder rule.193
Thus, in Iowa it is necessary that malice aforethought be included in
jury instructions as an element of proof for felony-murder cases.1%4

101. Id.

102. Id. (emphasis added). See State v. Rand, 268 N.W.2d 642, 647 (Iowa 1979) (stat-
ing that unlike the common-law felony-murder rule the Iowa statute did not make all
killings in the perpetration of designated felonies murder, it only made murder in the
perpetration of those felonies first-degree murder); State v. Veverka, 271 N.W.2d 744,
747 (Iowa 1978) (providing that all murder which is committed in the perpetration of
arson is murder in the first degree); State v. Millspaugh, 257 N.W.2d 513, 516 (Iowa
1977) (distinguishing the different levels of malice aforethought necessary for a charge
of murder rather than voluntary manslaughter); State v. Conner, 241 N.W.2d 447, 463
(Iowa 1976) (explaining that the Iowa statute differs from the common-law in requir-
ing murder instead of merely killings for a first-degree murder charge); Nowlin, 244
N.W.2d at 604 (noting that the statute makes only murder in the perpetration of cer-
tain enumerated felonies first-degree murder); Campbell, 217 lowa at 853-854, 251 N.W.
at 719 (stating that the killing of another human being may amount to murder in the
first degree but there would be no murder in either the first or the second degree if
the criminal, while committing a public offense, kills another, unless there is malice
aforethought and the other elements necessary to constitute murder).

103. Galloway, 275 N.W.2d at 738. Section 707.1 of the Iowa Code provides that:
“[a] person who kills another person with malice aforethought either express or im-
plied commits murder.” Iowa CODE § 707.1 (1979). See State v. Taylor, 287 N.W.2d
576, 578 (Iowa 1980) (stating that this malice aforethought, under felony-murder cir-
cumstances, could be implied from the.commission of a felony which resulted in
death).

104. Gualloway, 275 N.W.2d at 738. The relevant Iowa law used by the Galloway
court was section 707.1 which requires either express or implied malice aforethought
for murder. Id. See Iowa CODE § 707.1 (1979). Section 707.1 replaced section 690.1
which was repealed in the course of a reorganization of the criminal statutes of Iowa.
Conner, 866 F.2d at 1047 n.3. Section 690.1 had provided that “[wlhoever kills any
human being with malice aforethought, either express or implied, is guilty of murder.”
Iowa CoDE § 690.1 (1973).
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MALICE AFORETHOUGHT, INTENT, AND THE ESSENTIAL ELEMENTS
FOR PROSECUTION OF A FELONY-MURDER CASE

Some criminal offenses by their nature require a specific intent
to engage in particular conduct with a specific intention to cause a
particular result.19% Illustrative of these types of crimes are intent-
to-kill murder, which requires that a person intend to kill another
human being; intent-to-injure battery, which requires that a person
intend to do bodily injury to another; or assault with intent to kill,
which requires that the perpetrator intend to kill the one as-
saulted.1%¢ Under these kinds of offenses the malice aforethought is
supplied from the design to do thése particular acts, and not from a
different act.107

Other crimes require only a generalized intent, or mens rea,
which describes a guilty or wrongful purpose to perform some evil
act which results, either by accident or design, in an unfortunate out-
come.1%8 This intent is sometimes inferable from the use of means
which “would ordinarily result in the commission of the forbidden
act.”199 There is a presumption that a person intending to commit
some unlawful act is liable for the foreseeable consequences of this
act even if these consequences were unintended.}’® Thus under these
types of crimes the malice aforethought of the resulting crime is im-
plied from the commission of the underlying mischievous act.11! Fel-
ony murder is such an offense.112

With regard to the element of intent involved in a felony-murder
case, several courts have stated that a “showing that the murder oc-
curred in the perpetration of a felony is merely a particular statuto-
rily prescribed method for showing the mental elements of
deliberation and premeditation [and intent].”113 Thus, it is critical

105. 21 AM. JUR. 2D Criminal Law § 130, at 264 (1968).

106. W. LAFAVE & A. ScotT, CRIMINAL LAw 196 (1972).

107. Id. Malice aforethought is defined as “[t]he intentional doing of an unlawful
act which was determined upon before it was executed.” BLACK’S LAW DICTIONARY
863 (5th ed. 1979).

108. W. LAFAVE & A. SCOTT, supra note 106. An example of these types of crime
are criminal negligence offenses. Id.

109. 21 AM. JUR. 2D Criminal Law § 130, at 265 (1968).

110. Id. at § 131.

111. Id.

112. See supra notes 63-65 and accompanying text.

113. State v. Williams, 285 N.W.2d 248, 270 (Iowa 1979). See People v. Chavez, 37
Cal. 2d 656, 670-72, 234 P.2d 632, 641-42 (1951) (stating that it was unnecessary that the
jurors agree that there was a deliberate and premeditated design to kill the victim; all
that was required under the statute was that the murder be committed in perpetration
of the felony); State v. Souhrada, 122 Mont. 377, 384-85, 204 P.2d 792, 796 (1949) (stating
that there was no requirement that the jury instruction include the element of intent
for felony-murder criminal negligence); People v. Sullivan, 173 N.Y. 122, 127-30, 65
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that there be a showing that the murder occurred in perpetration of
an underlying felony.11¢ Without this showing, the crucial element of
malice aforethought to commit the felony-murder is missing.}1%

This malice aforethought does not require a specific intent to
murder but may be implied from circumstances such as an intent to
commit a felony from which death results.!1¢ In State v. Veverka17
Ronald Eric Veverka appealed his conviction on five counts of first-
degree felony murder in violation of Iowa Code section 690.2.118 This
conviction resulted from five murders which allegedly occurred dur-
ing the perpetration of the felony of arson in a Des Moines, Iowa,
apartment building.11® Veverka contended that he lacked the suffi-
cient intent or malice aforethought required for a murder conviction
under the statute.l2® The court determined that malice aforethought
could be implied from a finding that Veverka “intentionally or delib-
erately set the fire that caused the deaths” and that these deaths
were a consequence of the underlying felony of arson.1?!

In State v. Nowlin,122 George Nowlin challenged his conviction
under Iowa’s felony-murder statute on due process grounds.'?? Now-
lin contended that the statute was unconstitutional because it did not
require the state to prove every element of murder when prosecuting
a felony-murder case.12¢ The Supreme Court of Iowa stated, however,
that the statute did not shift the burden of proof to the defendant,
nor did it relieve the state of proving any of the essential elements of
murder, including malice aforethought.’?® It simply defines a sepa-

N.E. 989, 990 (1903) (providing that the mental elements of premeditation and deliber-
ation need not be shown for some degrees of homicide).

114. State v. Gilroy, 199 N.W.2d 63, 66 (Iowa 1972).

115. Id.

116. Veverka, 271 N.W.2d at 747.

117. 271 N.W.2d 744 (Iowa 1978).

118. Id. at 746.

119. Id.

120. Id.

121. Id. at 747.

122, 244 N.W.2d 596 (Iowa 1976).

123. Id. at 604. Nowlin’s due process challenge was dismissed because the court de-
termined that the state met the burden of proving all of the essential elements of fel-
ony-murder. Id. at 604-05. The basic factual situation in Nowlin is the same as the
Conner cases. See supra notes 10-51 and accompanying text.

124. Nowlin, 244 N.W.2d at 604, See IowA CODE § 690.2 (1973) repealed by Iowa
Code § 707.2 (1978). See supra note 90 and accompanying text. See infra note 128 and
accompanying text. According to the court, the fallacy in Nowlin’s position was that
willfulness, premeditation, and deliberation were essential elements of all first-degree
murder. To this claim the court responded by stating that the statute did not support
this position. The court stated that “{w}illfulness, deliberation and premeditation are
not essential elements of [all] murder as defined in [section] 690.1. They are simply
elements in one category of murder [ordinary non-felony murder] sufficient to en-
hance the penalty.” Nowlin, 244 N.W.2d at 604-05.

125. Nowlin, 244 N.W.2d at 605. See supra notes 105-21 and accompanying text. In
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rate and distinct crime of murder punishable as first-degree murder
“which does not require the state of mind [specific intent] necessary
for a separate category for first-degree murder.””126

Prosecution of an Iowa felony-murder case against the non-kill-
ing felon requires that all of the elements of an ordinary murder
case, in either the first or second-degree, be proved against the per-
son who actually commits the killings.12? Ordinary, non-felony, first-
degree murder requires “[1] an unlawful killing, [2] with malice
aforethought, [3] done deliberately, and [4] with premeditation and
intent to kill.”128 Other murder is second-degree murder.12® Addi-
tionally, in order for a murder to be classified as a felony-murder it
must be shown that the defendant committed the murder in perpe-
tration of a felony.}3® The murder-robbery case of State v. Gilroy13!
illustrates the steps required in this process.132

The Gilroy case involved four men who escaped from a county
jail in St. Cloud, Minnesota, and then stole two cars and robbed sev-
eral filing stations and convenience stores in Iowa.133 In the course
of one of these robberies, Ronald Allen Kelsey shot and killed a man
while Elvin Gilroy waited inside the store.l®* Gilroy’s implication

Nowlin, because the state was unable to prove the specific intent necessary for an ordi-
nary first-degree murder charge, it employed the felony-murder doctrine to upgrade
what would have been second-degree murder to first-degree murder because felony-
murder only requires a showing of malice aforethought. Id. at 604. Two categories of
first-degree murder are created by Iowa Code section 690.2. See supra note 90 and ac-
companying text.

126. Nowlin, 244 N.W.2d at 605. The same conclusion was reached in two analo-
gous cases in other jurisdictions, see Westberry v. Mullaney, 406 F. Supp. 407, 415-16
(S.D. Me. 1976) (holding that under Maine law the intent to kill was not a fact that
had to be proved to constitute a crime of felony-murder and that felony-murder was a
distinct and substantive crime of murder differing from the other kinds of murder in
the statute which required a specific intent); Warren v. State, 29 Md. App. 560, —, 350
A.2d 173, 179 (1976) (stating that “[e]ven without an intent to kill or injure, or an act
done in wanton and willful disregard of the obvious likelihood of causing such harm,
homicide is murder if it falls within the scope of the felony-murder rule. The robber
who kills the one he is attempting to rob is guilty of murder whether he intended any
personal harm or not”).

127. Gilroy, 199 N.W.2d at 66.

128. Id.

129. Iowa CODE § 690.3 (1973). Section 690.3 provided that “[w}hoever commits
murder otherwise than as set forth in section 690.2 is guilty of murder in the second
degree.” Id.

130. Williams, 285 N.W.2d at 270.

131. 199 N.W.2d 63 (Iowa 1972).

132. Id. at 66.
133. State v. Cunha, 193 N.W.2d 106, 108 (Iowa 1971). The court in Gilroy stated
that “[t]he basic factual situation is as set forth in State v. Cunha . . . it need not be

here repeated.” Gilroy, 199 N.W.2d at 65.

134. Cunha, 193 N.W.2d at 108. The shooting took place inside while two other
men waited outside in a car. /d.
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under the felony-murder statute involved a three step process.13% In
the first step, the requisite mental elements of murder were shown
to be present in the mind of Kelsey; in the second step, the actions of
Gilroy were tied to those of Kelsey.136 In the third step, the underly-
ing felony committed by Gilroy was shown to be related to the homi-
cide.’3” The Gilroy court determined that the “willful use of a deadly
weapon or other instrument likely to cause death, with opportunity
to deliberate before it is used,” provided evidence of the felony-mur--
der and first-degree murder elements of deliberation, malice, pre-
meditation, and intent to kill which needed to be present in Kelsey’s
mind.138 Next it was shown that Gilroy was an accomplice and there-
fore was accountable for Kelsey’s felonious actions.’3® Finally, it was
shown that Gilroy committed the underlying felony of robbery and
that the murder resulted as an incident to the robbery.140

INTENT OF THE ACCESSORY IN IowA FELONY-MURDER DECISIONS
AND A COMPARISON WITH FEDERAL DECISIONS

The implied questions addressed by the Iowa courts in felony-
murder cases were whether malice aforethought must be shown to be
present specifically in the mind of the defendant who is the aider and
abettor of the killer; or, whether it is sufficient to show that malice
aforethought was present in the mind of the killer, and that the de-
fendant who is on trial is an aider and abettor of the killer.!4! To an-
swer this question it is useful to determine how Iowa treats co-
participants in a crime and to determine whether the requisite state
of mind for the commission of felony-murder may be imputed be-
tween parties and between crimes.142

Under the Iowa Code there was little distinction between crimes
committed by the principal and the activity of the aider and abet-

135. Gilroy, 199 N.W.2d at 66.

136. Id.

137. IHd.

138. Id. (citing Iowa CoDE § 690.1 (1971)). See State v. Limerick, 169 N.W.2d 538,
540 (Iowa 1969) (requiring a showing of premeditation and malice for first-degree mur-
der); State v. Tice, 257 Iowa 84, 88-89, 130 N.W.2d 678, 681 (1968) (requiring delibera-
tion, premeditation and intent to kill for a first-degree, non-felony-murder charge);
State v. Jiles, 258 Jowa 1324, 1332-38, 142 N.W.2d 451, 458 (1966) (stating that malice
and intent must be shown); State v. Hofer, 238 Iowa 820, 833-36, 28 N.W.2d 475, 483
(1947) (requiring that a will or purpose to do the act, deliberation, and premeditation
be shown for first-degree murder). See also 3 H. UNDERHILL & J. NIBLOCH, UN-
DERHILL'S CRIMINAL EVIDENCE, §§ 642-643 (5th ed. 1965).

139. Gilroy, 199 N.W.2d at 66.

140. IHd.

141. State v. Brant, 295 N.W.2d 434, 436-37 (Iowa 1980). Once the court determines
that the defendant was an aider or abettor, the defendant is tried and punished as a
principal under Iowa law. Iowa Cobpk § 703.1 (1989).

142. Brant, 295 N.-W.2d at 437.
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tor.143 The Iowa Code provided that:
The distinction between an accessory before the fact and a
principal is abrogated, and all persons concerned in the com-
mission of a public offense, whether they directly commit
the act constituting the offense, or aid and abet its commis-
sion, though not present, must hereafter be indicted, tried,
and punished as principals.144
In State v. Brant, 45 the Supreme Court of Iowa examined the issue
of whether an aider and abettor to a robbery and murder could be
convicted under Iowa’s felony-murder statute.!4® In Brant, Duane
Brant furnished and operated the automobile involved and furnished
the gun used to commit the robbery.14” He also planned the robbery
with the principal, LeRoy Rand, and positioned the car so that the
pair could make a quick getaway after the robbery was completed.148
Although Brant did not actually commit the killings, his conviction
under Iowa’s felony-murder statute was upheld on the basis that
Rand murdered his victim during the course of the robbery and
Brant, as an accessory to this crime, was punishable as a principal
under the felony-murder rule.14? ,

The Iowa application of the felony-murder rule to accessories is
consistent with the United States Supreme Court decision in Tison v.
Arizona.150 In Tison, Raymond and Ricky Tison were convicted
under Arizona’s felony-murder statute which provided that a killing
occurring during the perpetration of a robbery or kidnapping was
capital murder and that each participant in these underlying felonies
of robbery and kidnapping was legally responsible for the acts of his
accomplices.’®® Ricky and Raymond had assisted their father Gary

143. Id.

144. Iowa CODE § 688.1 (repealed 1978). Former Iowa Code section 688.1 is still
relevant because it abrogated the common-law distinction between the accessory and
the principal. Brant, 295 N.W.2d at 437.

145. 295 N.W.2d 434 (Iowa 1980).

146. Id. at 436-37. An aider or abettor is “[o]ne who advises, counsels, procures, or
encourages another to commit a crime, himself being guilty of some overt act or advo-
cacy or encouragement of his principal, actually or constructively present when crime
is committed. . . .” BLACK'S LAW DICTIONARY 63 (5th ed. 1979).

147. Brant, 295 N.W.2d at 436.

148. Id. A principal is the chief actor or perpetrator who actually commits the
crime (in this case the killing). BLACK’S LAW DICTIONARY 1073 (5th ed. 1979). Neither
Brant nor Rand had any money at the time and the robbery was a planned intentional
act of the two to obtain money. Brant, 295 N.W.2d at 436.

149. Brant, 295 N.W.2d at 436-37.

150. 481 U.S. 137 (1987).

151. Id. at 141. See ARIz. REV. STAT. ANN. §§ 13-452, 13-139 (1956) (repealed 1978)
(providing that a killing committed in the perpetration of or attempt to perpetrate the
crime of robbery, kidnapping, or one of the other enumerated felonies was first-degree
capital murder and that participants in the underlying felony were responsible for the
actions of their co-perpetrators).
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Tison in a prison break and the subsequent kidnapping and robbery
of a young family performed in an effort to obtain a get-away car.152
Gary Tison had killed the family to prevent them from identifying
the Tisons and to prevent them from reporting the escape and rob-
bery.153 Although the Tison brothers did not actually commit the
killings, they were present when their father killed the family and
they made no effort to help the victims.154
In Tison, the Supreme Court upheld the death penalty for the
two brothers in the felony-murder although neither of them specifi-
cally intended to kill the victims and neither inflicted the fatal gun-
shot wounds.155 Justice Brennan, while criticizing the death penalty
in felony-murder cases, noted in his dissent in Tison:
Under the felony-murder doctrine, a person who commits a
felony is liable for any murder that occurs during the com-
mission of that felony, regardless of whether he or she com-
mits, attempts to commit, or intended to commit that
murder. The doctrine thus imposes liability on felons for
killings committed by co-felons during a felony.156

VARIATIONS ON THE RES GESTAE ARGUMENT: A BROAD DEFINITION
OF CAUSALITY

Generally a murder, for purposes of the felony-murder rule, is
committed in the perpetration or attempt to perpetrate a felony
when the defendant is involved in any act required for the full execu-
tion of the underlying felony, or the act is so closely connected to the
underlying felony as to be within the res gestae of the underlying fel-
ony.1>” The connection between the homicide and the underlying fel-
ony, which is the essence of the res gestae approach, has been
described by different jurisdictions in various ways even though all of
the aproaches describe substantially the same idea.l%8

The res gestae approach expressed by some courts is that a homi-
cide is committed in the perpetration or attempted perpetration of a
felony when there is no break in the chain of events leading from the

152. Tison, 481 U.S. at 141.

153. Id.

154. Id.

155. Id. at 161. See also, Enmund v. Florida, 458 U.S. 782, 788 (1982) (upholding the
felony-murder conviction of the accessory despite the contention that the “record sup-
ported no more than the inference that Enmund was the person in the car by the side
of the road at the time of the killings”).

156. Tison, 481 U.S. at 145 (Brennan, J., dissenting).

157. 40 AM. JUR. 2D Homicide § 73, at 366 (1968). An act is within the res gestae of
an event if the act is so closely connected to the occurrence or event in both time and
substance as to be a part of the happening. McCandless v. Inland Northwest Film
Serv., Inc., 64 Wash. 2d 523, —, 392 P.2d 613, 618 (1964).

158. 40 AM. JUR. 2D Homicide § 73, at 366-67 (1968).



648 CREIGHTON LAW REVIEW [Vol. 23

underlying felony to the act causing death.15® In Commonwealth v.
Dellelo,1%° Robert Dellelo and one other assailant robbed a jewelry
store and then killed a police officer several blocks away from the
store while attempting to escape.'®® Dellelo argued that because the
murder of the policeman had occurred outside of the store and his co-
perpetrator actually had committed the murder, there was a suffi-
cient break between the robbery and the murder to prevent opera-
tion of the felony-murder rule.1%2 The court, however, determined
that the interval between the two events did not show a detachment
from the common enterprise before the shooting and thus the felony-
murder rule operated.163

Other courts require that the homicide be linked to a series of
events, thus forming one continuous transaction.1®4 This situation
would occur, as illustrated in State v. Richmond %5 when the actions
which caused the victim’s death transpired either during or immedi-
ately following a robbery as a part of a chain of events which the de-
fendant’s deliberate acts set in motion.16¢ This causal chain is clearly
present when a victim dies from being driven over by a vehicle when
a defendant and his accomplices were fleeing from the crime
scene,167

Still other jurisdictions find this res gestae causation link when
the homicide is closely related in time or place to the underlying
crime.1®® For example, in State v. Rider,1%9 the murder occurred

159. Bassett v. Commonwealth, 222 Va. 844, 284 S.E.2d 844, 852 (1981) (holding that
the killing was so closely related in time as to be a part of the same criminal enter-
prise). See Carter v. United States, 223 F.2d 332, 334 (1955) (recognizing that while as-
portation continues, the crime of robbery is still in progress); Commonwealth v.
Dellelo, 349 Mass. 525, —, 209 N.E.2d 303, 306 (1965) (stating that there must be a rec-
ognizable interval between the termination of the underlying felony and the killing to
prevent the felony-murder rule from operating); People v. Walsh, 262 N.Y. 140, —, 186
N.E. 422, 424 (1933) (stating that there must not be an intervening cessation from the
crime).

160. 349 Mass. 525, 209 N.E.2d 303 (1965).

161. Id. at —, 209 N.E.2d at 305.

162. Id. at —, 209 N.E.2d at 307.

163. Id.

164. State v. Harley, 543 S.W.2d 288, 293 (Mo. Ct. App. 1976) (holding that a mur-
der is within the res gestae of the underlying felony when the initial crime and the
homicide are parts of one continuous transaction). See State v. Murphy, 380 N.W.2d
766, 771 (Minn. 1986) (stating that the Minnesota felony-murder rule applies when the
felony and the killing are part of one continuous transaction); People v. Peters, 144 Ill.
App. 3d 310, —, 494 N.E.2d 853, 862 (1986) (finding that the conduct of the defendant
constituted one continuing course of conduct unbroken by any intervening cause).

165. 114 Ariz. 186, 560 P.2d 41 (1976).

166. Id. at —, 560 P.2d at 45.

167. Id.

168. State v. Rider, 229 Kan. 394, —, 625 P.2d 425, 431 (1981). See State v. Ander-
son, 10 Wash. 2d 167, —, 116 P.2d 346, 348 (1941); Conrad v. State, 75 Ohio St. 52, 78
N.E. 957, 959 (1906) (arguing that it would be incorrect to state that the underlying
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within fifteen minutes of a robbery and within a few blocks from the
place of the robbery.l”™ The defendants were in a get-away car,
armed with weapons used in the robbery and in possession of drugs
and money when the victim started chasing the robbers in his car un-
til the defendants reached a rendezvous point, stopped, and murdered
the victim.1”® This close relation existed because the homicide was
committed in the perpetration or attempt to perpetrate another
crime and the homicide was an act required for the full execution of
the underlying felony.172

Finally, some jurisdictions indicate that if an intervening event
occurs or if the defendant reaches a temporary point of safety, then
no causal connection would exist between the underlying felony and
the homicide.1”3 Therefore, the res gestae requirement would be ob-
viated as the requisite causal chain would be broken.'™ This ap-
proach is illustrated by People v. Oliver.1?s

In Oliver, Kenneth Oliver committed an armed robbery and then
fled the scene.l’® A half an hour after the commission of the crime,
Oliver was stopped by a state patrol officer.1?? Oliver shot the officer
and quickly sped away.1?® Oliver argued that because a half an hour
had passed and he had managed to get several miles away from the
scene of the underlying felony, he had reached a temporary point of
safety which would destroy the causal connection between the rob-
bery and the murder.!™ The court concluded that Oliver had never
reached this point of safety; therefore, the murder was committed in
connection with the robbery.180

THE STRICT CAUSALITY ARGUMENT

Soms jurisdictions have amplified the res gestae approach and
implemented a more stringent causality requirement because of the

felony is consummated when it is completed and instead finding a logical link between
the underlying felony and the homicide if the homicide was committed within the res
gestae of the felony).

169. 229 Kan. 394, 625 P.2d 425 (1981).

170. Id. at —, 625 P.2d at 429-30.

171. Id. at —, 625 P.2d at 429-30.

172. Id. at —, 625 P.2d at 429-30.

173. People v. Oliver, 63 Mich. App. 619, —, 234 N.W.2d 679, 685-86 (1975). See Peo-
ple v. Taylor, 112 Cal. App. 3d 348, 358, 169 Cal. Rptr. 290, 295-96 (1980) (finding that
there was not a sufficient lapse of time between the felony and the homicide so as to
allow for intervening events to occur which would break the causal chain).

174. Oliver, 63 Mich. App. at —, 234 N.W.2d at 686.

175. 63 Mich. App. 619, 234 N.W.2d 679 (1975).

176. Id. at —, 234 N.W.2d at 680.

177. Id. at —, 234 N.W.2d at 686.

178. Id. at —, 234 N.W.2d at 686.

179. Id. at —, 234 N.W.2d at 685-86.

180. Id. at —, 234 N.W.2d at 686.
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harsh mechanism involved in transferring the intent from one crime
to another or from one person to another in felony-murder cases.18!
This strict causality approach requires that the underlying felony and
the murder be related by more than just a time, place, or series con-
nection as in the res gestae approach.182 This approach requires
these elements plus a logical link between the underlying felony and
the murder.183 This link would be present when the murder was
committed in furtherance of the aim of the underlying felony, as
when a killing is done in flight from the scene of a felony to prevent
detection or to promote escape.}84

In State v. Moffitt,18% the Supreme Court of Kansas interpreted
the statutory language of “in perpetration or an attempt to perpe-
trate” as meaning that there must a direct causal connection between
the commission of the underlying felony and the homicide.l8¢ In
Moffitt, Robert Lewis Moffitt was convicted of first-degree mur-
der.18? The killing occurred during the commission of an underlying
felony which was inherently dangerous to human life.18® Moffitt pul-
led up to the side of the street and told a pedestrian to get in and
then immediately shot the pedestrian.18® Moffitt was convicted of
first-degree felony murder on the basis of evidence which provided a
direct causal relationship between the commission of the felony and
the homicide.190 This link was demonstrated by showing that the
murder was in furtherance of the design to commit the underlying
crime.191

This strict causality approach was also discussed by the United
States District Court for the District of Columbia in United States v.

181. State v. Moffitt, 199 Kan. 514, 431 P.2d 879, 893 (1967). See also People v.
Ford, 60 Cal. 2d 772, 795, 388 P.2d 892, 907, 36 Cal. Rptr. 620, 635 (1964) (stating that a
homicide that is a direct causal result of the commission of a felony inherently danger-
ous to human life constitutes first-degree murder).

182. State v. Adams, 339 Mo. 926, —, 98 S.W.2d 632, 637 (1936).

183. Moffitt, 199 Kan. at —, 431 P.2d at 894.

184. Adams, 339 Mo. at —, 98 S.W.2d at 637.

185. 199 Kan. 514, 431 P.2d 879 (1967).

186. Id. at —, 431 P.2d at 895. See KAN. STAT. ANN. § 21-3401 (1988). Section 21-
3401 provides that “[m]urder in the first degree is the killing of a human being com-
mitted maliciously, willfully, deliberately and with premeditation or committed in the
perpetration or attempt to perpetrate any felony. Murder in the first degree is a class
A felony.” Id.

187. Moffitt, 199 Kan. at —, 431 P.2d at 881-82.

188. Id. 199 Kan. at —, 431 P.2d at 881-82. Evidence disclosed that Moffitt was
guilty of possession of a pistol after conviction of a felony (a felonious act in itself) and
used this pistol to commit the homicide. Id. at 895.

189. Id. 199 Kan. at —, 431 P.2d at 882.

190. Id. 199 Kan. at —, 431 P.2d at 884.

191. Id. 199 Kan. at —, 431 P.2d at 894-95.
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Naples.'92 John Naples, armed with a dangerous weapon, committed
a murder while breaking into a house.1%3 Naples had broken into the
victim’s apartment in search of money.19¢ As Naples was about to
leave, he was surprised by the return of the occupant and stabbed her
in a fit of panic.195 Naples contended that there had to be a strict
causal relationship between the housebreaking and the murder.196
Further, Naples contended that this strict causal relationship did not
exist because the murder was allegedly panic-driven and unrelated to
the housebreaking.197

The court determined that the murder was committed while Na-
ples was securing the stolen property and preparing to leave the
premises into which he had broken.'®® The court concluded that be-
cause the murder was committed in furtherance of the plan of house-
breaking, the strict causal relationship existed.'®® The -court
summarized the law of causality by stating that:

It is held in many jurisdictions . . . that when the homicide is
within the res gestate of the initial crime and is an emana-
tion thereof, it is committed in the perpetration of that
crime in the statutory sense. Thus it has been often ruled
that the statute applies where the initial crime and the
homicide were parts of one continuous transaction, and were
closely connected in point of time, place and causal
relation 200

192. 192 F. Supp. 23 (D.D.C. 1961), rev'd on other grounds, 307 F.2d 618 (D.C. Cir.
1962).

193. Id. at 24. See D.C. CODE ANN. § 22-2401 (1951). Section 22-2401 provides that:

Whoever, being of sound memory and discretion kills another purposely, . . .
of deliberate and premeditated malice . . ., or without purpose so to do kills
another in perpetrating or in attempting to perpetrate any arson, . . . rape,
mayhem, robbery, or kidnapping, or in perpetrating or in attempting to perpe-
trate any housebreaking while armed with or using a dangerous weapon, is
guilty of murder in the first degree.

Id.

194. Naples, 192 F. Supp. at 25.

195. Id.

196. Id. at 33-35.

197. Id.

198. Id. at 34-35.

199. Id. at 34.

200. Id. (quoting Adams, 339 Mo. at —, 98 S.W.2d at 637) (emphasis added). The
court also stated that “[t]his principle is extended to a situation where the defendant
has left the premises, is endeavoring to make his escape, and kills someone while being
pursued.” Id. at 33. The strict causality approach does not reject the res gestae ap-
proach out of hand but requires the murder to be within the res gestae of the underly-
ing felony plus requiring a strict causal relation between the two acts. See supra notes
181-184 and accompanying text.
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IowA’s APPROACH TO CAUSALITY

In State v. Phams,?°! Joseph Phams was convicted under Iowa’s
felony-murder statute for the murder of two police officers.202 While
Phams had been engaged in a struggle with one of the police officers,
the co-defendant, James Taylor, grabbed the officer’s weapon.203
Taylor then signaled Phams to move and Taylor shot the officer.204
Phams was charged with engaging in the underlying felony of willful
injury to a police officer and convicted of first-degree felony murder
as a result of the murders committed by Taylor.2%5 Phams contended
that the evidence failed to show sufficiently that the willful injury
and the murder were causally related.?°® Phams asserted that Taylor
had acted independently and that he could not reasonably have fore-
seen that Taylor would shoot the police officer.2? The court dis-
agreed and stated that the jury could have concluded that by
knocking and pinning the police officer to the ground while Taylor
joined in the struggle, Phams gave Taylor the opportunity to obtain
the police officer’s gun.2%8 Therefore, the court concluded that “[t]he
resulting murders were clearly associated with the felony as one of
its hazards.”209

The Supreme Court of Iowa in Phams discussed the necessary
relationship between a murder and the underlying felony and stated
that:

A murder is committed during the perpetration of a felony

under section 690.2 [of the Iowa Code] “if it results as an in-

cident to the felony and is associated with the felony as one

of its hazards. It is not necessary for application of the doc-

trine that the murder be contemporaneous with the felony

... A lapse of time and distance are factors to be considered

but are not determinative.”210 '

This holding is essentially an adoption of the causation test uti-
lized by the United States District Court for the District of Columbia
in Naples, but without the language referring to a causal relation.?1!

201. 342 N.W.2d 792 (Iowa 1983).

202. Id. at 793. '

203. Id. at T94.

204. Id.

205. Id.

206. Id. at 797.

207. Id.

208. Id.

209. Id. If the murders are “clearly associated” with the underlying felony then
they are within the res gestae thereof. See supra notes 157-74 and accompanying text.

210. Phams, 342 N.W.2d at 796-97 (quoting Conner, 241 N.W.2d 447, 464 (Iowa
1976)).

211. Naples, 192 F. Supp. 23 (quoting Adams, 339 Mo. at —, 98 S.W.2d at 637). The
Naples court summarized the law of causality by stating that: )



1990] FELONY-MURDER RULE 653

Thus, the approach to causality adopted by the Phams court is funda-
mentally closer to the res gestae test than it is to the more demand-
ing strict causality test.212

Another approach borrowed by the Iowa courts?13 is that taken
by the Supreme Court of California in People v. Chavez.214 In Chavez,
Felix Chavez killed his girlfriend after allegedly raping her.2*5> Cha-
vez contended that he had not entered his girlfriend’s home to rape
her but only to be with her and that he killed her in the heat of an-
ger after she made a remark which provoked him.21¢ The court con-
cluded that it was unnecessary to prove that the killing occured in
pursuance of the act of rape; it was sufficent to show that the murder
resulted as a natural and probable consequence thereof.?1? In a dis-
cussion of the purpose of the felony-murder rule, the Chavez court
stated that:

[T]he felony murder rule “was adopted to make punishment

of this class of crime more certain. It was not intended to

relieve the wrongdoer from any probable consequences of

his act by placing a limitation upon the res gestae which is

unreasonable or unnatural.” The homicide is committed in

the perpetration of the felony if the killing and felony are

parts of one continuous transaction.218
The Chavez court further stated that:

The law of this state has never required proof of a strict

causal relationship between the felony and the homicide.

The statute was adopted for the protection of the community

It is held in many jurisdictions . . . that when the homicide is within the
res gestate of the initial crime and is an emanation thereof, it is committed in
the perpetration of that crime in the statutory sense. Thus it has been often
ruled that the statute applies where the initial crime and the homicide were
parts of one continuous transaction, and were closely connected in point of
time, place and causal relation.

Id. at 34 (quoting Adams, 339 Mo. at —, 98 S.W.2d at 637) (emphasis added).

212. See supra notes 157-200 and accompanying text.

213. Williams, 285 N.W.2d at 270. See also Conner, 241 N.W.2d at 464 (stating that
it was not necessary for application of the felony-murder rule that the murder be con-
temporaneous with the underlying felony or have an immediate urgency. A lapse of
time and distance could be factors but were not determinative).

214. 37 Cal. 24d 656, 234 P.2d 632 (1951). See People v. Boss, 210 Cal. 245, —, 290 P.
881, 884 (1930) (finding the court determined that it was unnatural to place limitations
upon the res gestae doctrine requiring a causal relation and instead stated that the
homicide was within the res gestae of the underlying felony if it was a part of “one
continuous transaction”); People v. Mason, 54 Cal. 2d 164, —, 351 P.2d 1025, 1027-28, 4
Cal. Rptr. 841, — (1960) (finding that it did not matter whether the underlying felony
had been completed or not, all that was required was that the klllmg be within the res
gestae of the underlying felony).

215. Chavez, 37 Cal. 2d at —, 234 P.2d at 633-35.

216. Id. at —, 234 P.2d at 640.

217. Id. at —, 234 P.2d at 641.

218. Id. at —, 234 P.2d at 640 (quoting Boss, 210 Cal. at —, 290 P. at 884).



654 CREIGHTON LAW REVIEW [Vol. 23

and its residents, not for the benefit of the lawbreaker, and
this court has viewed it as obviating the necessity for, rather
than requiring, any technical inquiry concerning whether
there has been a completion, abandonment, or desistence of
the felony before the homicide was completed.?19

The approach of the Supreme Court of California is to hold the
co-participant of the underlying felony responsible for the homicide
committed, regardless of whether there is or is not a strict causal re-
lationship between the two crimes.220 All that is required is that the
acts be a part of the criminal transaction.??! This differs from the
strict causality approach taken by the United States Supreme Court
in Naples which requires not only the res gestae elements of a close
relationship of continuous transaction, but also that there be a logical
relationship between the homicide and the underlying felony.?22

The Supreme Court of Iowa has recently rejected the more lib-
eral style of the Phams and Chavez approaches and has adopted lan-
guage which more closely parallels the original strict causality
language set forth in Naples.?2® In State v. Taylor,?2* the court deter-
mined that Jeffrey Alan Taylor made a deliberate plan to rob the
tavern where Melba Miller, the victim, worked.?25 Taylor had spent
most of the evening in the bar drinking, and by the time the robbery
occurred, he and Miller were the only people left in the bar.22¢ Tay-
lor waited until Miller went to the restroom before he attempted to
rob the cash register.?2” Because Miller returned before Taylor had
completed the robbery, he struck her with a pool cue in order to “ef-
fect his escape and avoid later identification.”228 Taylor argued that
the events must be causally related in order to invoke the felony-
murder rule and that no causal relationship existed because there
was no intent to rob before the assault on Miller had been

219. Id. at —, 234 P.2d at 640.

220. Id. The court held that “[t]he law of [California] has never required proof of a
strict causal relationship between the felony and the homicide.” Id.

221. See supra note 214-19 and accompanying text.

222. See supra note 192-200 and accompanying text.

223. Taylor, 287 N.W.2d at 577. See supra notes 181-200 and accompanying text.

224, 287 N.W.2d 576 (Iowa 1980).

225. Id. at 577. Taylor was charged under section 690.2 of the Iowa Code providing
that a murder which was committed in the perpetration or attempt to perpetrate a
robbery was murder in the first-degree. Iowa CODE § 690.2 (1973), repealed by Iowa
CoDE § 707.2 (1978).

226. Taylor, 287 N.W.2d at 577.

227. Id. The court developed this version of the facts from testimony given by
Gary Bebensee, a confidant of Taylor, with whom Taylor had discussed the events of
the evening. Id. at 577-78.

228, Id. at 577.
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completed.229

The court required that the felony-murder be based on a “caus-
ally related felony and acts causing death.”230 In upholding Taylor’s
conviction, the court found that a causal relationship existed between
the robbery and murder.231

ANALYSIS
THE CONNER MAJORITY

On March 8, 1974, Atwell Junior Conner and George Nowlin
plotted and then carried out the robbery and murder of two Iowa
teenagers.232 This spree started as a plan to seek out and then
merely rob victims of their belongings.?3® However, Conner and
Nowlin agreed to use the weapons they had procured for the robbery
in the event that it became necessary.23¢ Nowlin and Conner ab-
ducted and robbed two teenagers, Maureen Ann Connolly and
Michael Servey.235 Nowlin and Conner then transported the two
teenagers to a remote gravel road where Nowlin stopped the vehicle
and proceeded to rape Connolly near the vehicle.23¢ While this was
occurring, Conner kept a gun pointed on Servey.28?” When Connolly
attempted to escape Nowlin shot her.238 After driving some distance,
the vehicle stopped again and Servey was forced from the car and
then shot by Nowlin.?3® From the beginning of the initial robbery to
the death of the second victim less than three hours had elapsed.?40
Conner and Nowlin were both present for the abduction, robbery,

229. Id. Thus, Taylor argued, the court erred in finding him guilty of felony-mur-
der. Id.

230. Taylor, 287 N.W.2d at 577 (citing Conner, 241 N.W.2d at 464; State v. Hinkle,
229 N.W.2d 744, 751 (Iowa 1975)). In Hinkle, the court discussed the issue of whether
the failure to complete the intended underlying felony of rape negated the intent
under the robbery charge. This would have eliminated the possibility of convicting the
defendant under the felony-murder rule because malice aforethought of some kind
had to be shown. The court did not discuss the causal relation necessary for there to
be a connection between the underlying felony and the murder. Hinkle, 229 N.W.2d at
751. The court in Conner rejected a jury instruction that would have required a strict
causal requirement. Conner, 241 N.W.2d at 464.

231. Taylor, 287 N.W.2d at 577.

232. See supra notes 10-32 and accompanying text.

233. See supra notes 10-32 and accompanying text.

234. State v. Conner, 241 N.W.2d 447, 450 (Iowa 1976).

235. Id.

236. See supra notes 16-22 and accompanying text.

237. See supra notes 16-18 and accompanying text.

238. See supra notes 21-23 and accompanying text.

239. See supra notes 20-25 and accompanying text.

240. Conner v. Director of Div. of Adult Corrections, 866 F.2d 1045, 1047 (8th Cir.),
amended, Conner v. Director of Div. of Adult Corrections, 870 F.2d 1384 (8th Cir.
1989). See supra note 26 and accompanying text.



656 CREIGHTON LAW REVIEW [Vol. 23

rape, and murder of the victims.241 Although Conner participated in
the robbery and the subsequent related events, only Nowlin actually
committed the killings.242

In Conner v. Director of Division of Adult Corrections,?43 the
United States Court of Appeals for the Eighth Circuit addressed two
interrelated due process claims made by Conner in his petition for a
writ of habeas corpus.2#¢ Conner had asserted that: (1) the trial
court should not have allowed malice aforethought, which is an es-
sential element of first-degree murder, to be imputed to him, and (2)
the Iowa felony-murder statute was unconstitutional as applied to his
case because the trial court’s jury instruction did not present his the-
ory of defense.245 :

In examining these questions, the court determined that Iowa’s
felony-murder statute did not require a showing that Conner actually
committed the crime of murder.246 The court concluded that all that
was required was a showing that the murder was committed within
the res gestae of the underlying felony.?4” Based upon these findings,
the court denied Conner’s appeal.248

THE IMPUTATION ARGUMENT

The court first addressed Conner’s argument that the trial court
had deprived him of his fourteenth amendment due process rights
“by failing to prove beyond a reasonable doubt that Conner had the
requisite mental state to kill the victim or that he participated in the
actual homicide.”24® The court determined that this argument was
based upon a fundamental misunderstanding of Iowa law.250

The majority reasoned that because Iowa law differed from that
of other jurisdictions in that it required murders and not mere kill-
ings in perpetration of the felony, it was not applied unconstitution-
ally in these circumstances.?5! The court held that in Iowa it was
unnecessary to prove that the defendant had participated in the ac-
tual homicide.252 All that. was required was a showing that (1) a

241. See supra notes 10-26 and accompanying text.

242. See supra notes 10-32 and accompanying text.

243. 866 F.2d 1045 (8th Cir.), amended, Conner v. Director of Div. of Adult Correc-
tions, 870 F.2d 1384 (8th Cir. 1989).

244. Id. at 1047.

245, Id.

246. Id. at 1048.

247. Id.

248. Id. at 1050.

249. Id. at 1048.

250. Id.

251. Id.

252. Id.
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murder was committed, (2) the defendant participated in the under-
lying felony, and (3) the murder was committed within the res gestae
of the underlying felony.25% This opinion is consistent with Iowa fel-
ony-murder precedents.254

The Iowa statute is unlike the common-law felony-murder rule
and statutes in most other jurisdictions.?5> The Iowa code “does not
make all killings in perpetration of the designated felonies murder

. It only makes murder in perpetration of such felonies first-de-
gree murder.”2% The effect of the statutes which follow the common
law, on the other hand, is to impute malice or deliberation to a felon
when a killing occurs in perpetration of a crime so as to make the
incidental homicide murder.257

Iowa law, as the court in State v. Galloway?58 illustrated, re-
quires that malice aforethought be included as an element of proof
for felony-murder cases.?® This is essential because Iowa felony-
murder decisions require that a murder be committed and murder in
Iowa requires a showing of malice aforethought, either express or im-
plied.260 The difference between Iowa law and jurisdictions requiring
only that a killing occur effectively renders any reference to cases
outside of Iowa irrelevant when discussing imputation of malice.261
The Conner court, relying on earlier Conner decisions,?52 makes this
same distinction between killings and murder.263

No reasoning was offered by the Conner court to explain why
this distinction was important, but the logical inference provided by
the court’s discussion of the next step in its analysis is consistent
with Iowa precedent.?6¢ The court, relying on State v. Phams,265
stated that it was unnecessary to prove that Conner had participated
in the actual homicide.266 The court asserted that the state only
needed to prove that Conner had participated in the underlying fel-
ony.?67 The jump to this next step is logical because a showing that

253. Id. .

254. See infra notes 255-84 and accompanying text.

255. See supra notes 91-92 and accompanying text.

256. Conner, 241 N-W.2d at 463. See supra notes 102-04 and accompanying text.

257. See supra notes 82-83 and accompanying text.

258. 275 N.W.2d 736 (Iowa 1979).

259. Id. at 737-38. See supra notes 102-32 and accompanying text.

260. See supra notes 102-04 and accompanying text.

261. See supra notes 84-86 and accompanying text.

262. Conner, 241 N.W.2d at 463 (stating that Jowa law does not make all killings in
perpetration of the enumerated felonies murder, it only makes murders in perpetra-
tion of the felonies first-degree murder).

263. Conner, 866 F.2d at 1048.

264. See infra notes 266-86 and accompanying text.

265. 342 N.w.2d 792 (Iowa 1983).

266. Conner, 866 F.2d at 1048.

267. Id.
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Conner had participated in the underlying felony is a means of show-
ing that Conner possessed the malice aforethought which is a neces-
sary element of a felony-murder prosecution in Iowa,268

Because felony-murder is an offense which does not require a
specific intent to commit the resulting murder, malice aforethought
may be implied from the intent to commit the underlying unlawful
act.26? The Conner court could have relied upon State v. VeverkaZ27
to demonstrate this logical step.27!

The Veverka court determined that malice aforethought was im-
plied from a finding that the defendant intentionally set the fires
which resulted in death and that these deaths were a consequence of
the underlying felony of arson.2’2 When the Conner court stated that
“it is only required that the state prove [that Conner] was participat-
ing in the underlying felony” it seems to be relying on a Veverka pat-
tern of reasoning to reach its conclusion that it was unnecessary to
prove that Conner actually committed the homicide.?® Thus, the
majority’s reasoning is in accord with Iowa precedent.??4

By employing the line of reasoning in State v. Gilroy,2™ the ma-
jority could have reached the same result with fewer leaps in its logi-
cal process.2” In Gilroy, the court stated that if the principal had the
requisite intent to commit the murder and the accessory committed
and was an aider and abettor to the underlying felony of robbery,
then it was unnecessary to prove that the accessory participated in
the actual homicide, the malice aforethought being supplied from the
intent to commit the underlying felony.2?7

The Conner court could have made a convincing argument, based
on the facts in the record, to show that (1) Nowlin possessed the in-
tent to commit the murder, (2) Conner committed the underlying fel-
ony of robbery, and (3) Conner was an aider and abetter of
Nowlin.2’8 Thus, the court would have avoided the conclusive tone it
used in its logical process.2??

The Conner majority also relied on United States v. Naples280 for

268. See supra notes 113-30, 103-04 and accompanying text.

269. See supra notes 108-12 and accompanying text.

270. 271 N.W.2d 744 (Iowa 1978).

271. See supra notes 116-21 and accompanying text.

272. See supra note 121 and accompanying text.

273. Conner, 866 F.2d at 1048. See supra notes 174-76 and accompanying text.

274. See supra notes 270-73 and accompanying text.

275. 199 N.W.2d 63 (Iowa 1972).

276. See supra notes 132-40 and accompanying text.

277. See supra notes 127-56 and accompanying text.

278. See supra notes 10-32 and accompanying text.

279. See supra note 253 and accompanying text.

280. 192 F. Supp. 23 (D.D.C. 1961), reversed on other grounds, 307 F.2d 618 (D.C.
Cir. 1962).
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the proposition that if the homicide was committed within the res
gestae of the felony, then the killing constituted murder.281 This is
an essential component of the imputation argument because there
must be a showing that there is a connection between the underlying
felony and the robbery.282 Without this showing there can be no im-
putation of the crime of murder from the killing felon to the non-
killing felon, and thus, no transfer of malice aforethought to commit
the murder.283 The degree of this connection between the crimes is
the basis for Conner’s second due process claim referring to a request
for a jury instruction requiring a causal connection between the two
acts.284

While the Conner pattern of proof is quite simple it lacks many
of the intervening logical steps present in the other lowa argu-
ments.?%5 Despite these drawbacks, the court’s conclusions regarding
imputation remain consistent with Iowa law.286

THE CAUSALITY ARGUMENT

Next, the court addressed Conner’s argument that the trial court
deprived him of his fourteenth amendment right to due process by
failing to grant him the use of his requested jury instruction.28” Con-
ner had requested an instruction which would have required the for-
mation of an intent to murder Connolly incident only to the robbery
of Servey, rather than incident to the allegedly unrelated crime of
rape.?88 Conner’s contention was that the homicide was not causally
and logically related to the underlying felony of robbery.289 His de-
fense was that the principal, Nowlin, killed Connolly to prevent her

281. Conner, 866 F.2d at 1048. See Naples, 192 F. Supp. at 34.

282. See supra notes 113-15 and accompanying text.

283. See supra notes 133-40 and accompanying text.

284. See infra notes 287-333 and accompanying text.

285. See supra notes 249-84 and accompanying text.

286. See supra notes 249-84 and accompanying text. See State v. Ragland, 420
N.W.2d 791, 794 (Iowa 1988) (recognizing that if the state did not prove malice then
there would be a violation of due process because the “difference between killing and
murder is malice aforethought. If the State does not prove this malice there can be no
finding of murder”).

287. Conner, 866 F.2d at 1050 (Heaney, J., dissenting). The court’s instruction ex-
plaining the felony-murder rule in this case was as following:

In connection with paragraph 4 of Instruction No. 11, you are instructed that
such action of George Nowlin was committed in the perpetration of a robbery
of Michael Servey only if the robbery of Michael Servey and the killing of
Maureen Ann Connolly were parts of one continuous series of acts connected
with each other.

Conner, 241 N.W.2d at 463.
288. Conner, 866 F.2d at 1050.
289. Id. at 1048.
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from reporting the rape to the authorities.2?°¢ He argued that because
the underlying felony was rape, and that because he did not partici-
pate in the rape, his conviction under the Iowa felony-murder rule
was erroneous.?®l He asserted that because there was no causal
nexus between the underlying robbery and the subsequent rape and
murder the imputation of malice aforethought to him violated his
right to due process under the United States Constitution.292

Conner maintained that a felony-murder conviction had to be
based upon a causally related felony and acts causing death.?9® There-
fore, according to Conner, the result of the denial of his requested
jury instruction was to deprive him “of his only realistic defense,”294

The majority, however, was not persuaded by this argument and
denied Conner’s appeal.29> The court determined that the jury in-
struction requested by Conner was based on a misinterpretation of
Iowa’s felony-murder rule.296

Relying on Naples and an earlier Conner decision,?®” the court
rejected Conner’s request for a strict causality test and stated that
“the overwhelming weight of authority is to the effect that if the
homicide is committed in what is referred to as the res gestae of the
felony, that is, in connection with it, the killing constitutes mur-
der.”2%8 The Conner court employed this res gestae approach to cau-
sality because it concluded that the Iowa felony-murder statute and
the cases interpreting it at the date of the decision were unique in
that they did not refer to strict causality.2%® This is a correct inter-
pretation of the state of the law at the date of the original Conner
decision.300

Iowa law requires that the murder be committed in the perpetra-

290. Id.

291. Id. at 1048-49.

292, Id. The fourteenth amendment provides that “[n]o State shall make or en-
force any law which shall . . . deprive any person of life, liberty, or property, without
due process of law.” U.S. CONST. amend. XIV, § 1. Due process protects a defendant
by requiring that the state prove beyond a reasonable doubt every element of the
crime. If the state had not been required to prove malice aforethought, which is an
essential element of Iowa felony-murder, then there would have been a due process
violation. State v. Nowlin, 244 N.W.2d 596, 604 (Iowa 1976). See supra notes 39 and
113-40 and accompanying text.

293. Conner, 866 F.2d at 1048. Malice aforethought is a necessary element of fel-
ony-murder in Iowa. See supra notes 141-50 and accompanying text.

294. Conner, 866 F.2d at 1050.

295. Id.

296. Id. at 1048. See supra notes 84-86 and accompanying text.

297. Conner v. State, 241 N.W.2d 447, 463 (Iowa 1976).

298. Conner, 866 F.2d at 1048.

299. Id. at 1049.

300. See infra notes 301-33 and accompanying text. The Conner decision referred
to is State v. Conner, 241 N.W.2d 447 (Iowa 1976).
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tion or attempt to perpetrate one of the enumerated felonies.391 The
Supreme Court of Iowa in Phams interpreted Iowa law to mean that
a murder is committed if the homicide resulted as a development of
the felony and was associated with the felony as one of its risks.302
In Phams, no evidence was shown that Joseph Phams expressly or
impliedly intended to kill his victim.3°3 All that was shown was that
Phams participated in the underlying felony of willful injury to a po-
lice officer and that the murder which resulted was associated as a
risk of that underlying felony.3°¢ The underlying felony was not
committed in furtherance of a design to murder the police officer nor
in an effort to promote escape or prevent the reporting of the under-
lying felony, as is required in those jurisidictions which have adopted
the strict causal relation test.205 While the court in Phams did not
expressly adopt the res gestae approach, the court’s position was basi-
cally an adoption of this test because res gestae jurisdictions require
that the events be a part of a series, or form one continuous transac-
tion, or have no break in the chain of events leading from the under-
lying felony to the act causing death.3°¢ Thus, from the Phams
decision, it could be concluded that in Iowa it is only necessary for
the state to prove that the defendant participated in the underlying
felony and that the murder was within the res gestae of the underly-
ing felony to justify a felony-murder conviction.307

In State v. Taylor,3°8 which is another Iowa case subsequent to
the original Conner decision,3%? the Supreme Court of Iowa also ex-
amined the causality issue.310 Although the court in Taylor adopted
the strict causal test of Naples, it failed to provide any accurate sup-
port for its adoption.31! Ironically, the court in Taylor relied upon
two decisions which specifically adopted the less stringent res gestae
approach to causality.312 Even if the Taylor decision had authority
for its propositions, it would not necessarily have had an effect on the
Eighth Circuit’s outcome in Conner because both the Taylor decision
and the Phams decision came after the original Conner case.?13 Be-

301. See supra note 90 and accompanying text.

302. See supra note 210 and accompanying text.

303. See supra notes 203-05 and accompanying text.

304. See supra notes 203-09 and accompanying text.

305. See supra notes 181-200 and accompanying text.

306. See supra notes 157-80 and accompanying text.

307. See supra notes 301-06 and accompanying text.

308. 287 N.W.2d 576 (Iowa 1980).

309. 241 N.W.2d at 447.

310. Taylor, 287 N.W.2d at 577.

311. See supra notes 223-31 and accompanying text.

312. See supra notes 230-31 and accompanying text.

313. See supra notes 10 and 223-31 and accompanying text. The Taylor case was
decided in January, 1980, more than six years after Conner committed the offense for
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cause the Phams case is the later of these two decisions it is logical to
conclude that Phams represents the current state of the law in Iowa,
absent any influence which the Conner cases may have had on the
present state of the law.314

The Naples decision, on which the original Conner decision
rested and later relied upon by the Eighth Circuit in Conner as its
causational test, is viewed as a strict causality decision.31®> The Eighth
Circuit in Conner adopted all of the language of the Naples court re-
ferring to the res gestae argument but failed to adopt the language
stated later in Naples referring to a causal relation.316 The court’s
analysis of the causality requirement, however, expressly adopted a
res gestae approach and not a strict causality approach.31? Based
upon this obvious contradiction, it would seem that the majority erro-
neously relied upon Naples as its authority for the less stringent res
gestae test.318 However, the Naples case was not the only authority
relied upon by the majority for its adoption of the res gestae test.319

The majority’s reliance on People v. Chavez®20 as support for the
res gestae approach does seem to be grounded in the holding of Cha-
vez.321 The Chavez court decided that the law of California had never
required proof of a strict causal relationship between the underlying
felony and the murder.322 In ruling upon its felony-murder statute,
the court stated that the felony-murder rule was not intended to re-
lieve the felon from the probable consequences of his actions by plac-
ing unreasonable or unnatural limitations upon the res gestae
approach.32® The court concluded that the purpose of the statute was
for the protection of the community, and not the felon, and that,
therefore, there should not be any “technical inquiry concerning
whether there [had] been a completion, abandonment, or desistence

which he was originally tried. Id. The Phams case was decided in 1983. Phams, 342
N.W.2d at 792.

314. See supra notes 301-13 and accompanying text.

315. Conner, 866 F.2d at 1048. See supra notes 192-200 and accompanying text.

316. Conner, 866 F.2d at 1048. See Conner, 241 N.W.2d at 463 (stating that “[t]he
overwhelming weight of authority is to the effect that if the homicide is committed
within what is referred to as the res gestae of the burglary or housebreaking, that is, in
connection with it, the killing constitutes felony murder”). See supra note 200 and ac-
companying text.

317. Conner, 866 F.2d at 1048.

318. See supra note 315 and accompanying text.

319. Conner, 866 F.2d at 1048. See infra notes 320-25 and accompanying text.

320. 37 Cal. 2d 656, 234 P.2d 632 (1951).

321. See infra notes 322-25 and accompanying text.

322. See supra note 219 and accompanying text.

323. See supra note 218 and accompanying text. California has a statute which is
similar to IowA CODE § 690.2 (1973). See Conner v. State, 362 N.W.2d 449, 453 (Iowa
1985); CAL. PENAL CODE § 189 (West 1988).
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of the felony before the homicide was completed.”32¢ Because Iowa’s
felony-murder statute does not mention any strict causality relation-
ship between the underlying felony and the murder, but instead re-
quires that the murder be committed in perpetration of the felony,
and California’s statute is substantially similar to Iowa’s statute, it
was reasonable for the Conner majority to conclude that the Chavez
interpretation of the felony-murder rule was relevant in Iowa.325

The jury instruction used by the state in its prosecution of Con-
ner required that the murder of Connolly and the robbery of Servey
be a part of a continuous series of acts connected with each other.326
Because Iowa law did not require a strict causal relationship between
the underlying felony and the murder, but required only that the
murder be committed within the res gestae of the underlying felony,
the Eighth Circuit was correct in denying Conner his requested jury
instruction.327

The Eighth Circuit determined that because Conner had clearly
participated in the underlying felony of robbery, the only remaining
question was whether the murder was connected to the robbery.328
Conner’s own testimony indicated that, in the furtherance of the rob-
bery, Servey and Connolly were ordered into the car at gunpoint and
the robbery occurred in the car.3?® Conner also stated that they
drove to where Connolly was raped and killed while Servey was still
being held at gunpoint.330 Finally, he indicated that Servey, still at
gunpoint, was taken to another location to be killed.331 Based upon
these admissions, the court found that the chain of events which
commenced with the robbery of Servey in Nowlin’s car did not termi-
nate until sometime gfter the murder of Servey.332

Because Iowa law at the time of Conner’s original trial required
only that the underlying felony be a part of one continuous transac-
tion and the underlying plan to set out on a robbery spree with
sawed-off shotguns was connected with the murder, the Eighth Cir-
cuit correctly upheld Conner’s conviction under lIowa’s felony-mur-
der rule in light of the cases described.333

324. Chavez, 37 Cal. 2d at —, 234 P.2d at 640. See supra note 219 and accompanying
text.

325. See supra notes 320-24 and accompanying text.

326. See supra note 287 and accompanying text.

327. See supra notes 301-25 and accompanying text.

328. Conner, 866 F.2d at 1048-49.

329. Conner, 362 N.W.2d at 454.

330. Id. See supra note 22 and accompanying text.

331. Conner, 362 N.W.2d at 454.

332. IHd. )

333. See supra notes 287-332 and accompanying text.
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THE CONNER DISSENT

The dissent in Conner argued that denying the jury instruction
which would have required a separate intent and a specific causal re-
lationship deprived Conner of his “only realistic defense” and denied
him his fourteenth amendment right to due process.33¢ The dissent
stated that:

The failure to give the requested instruction deprived Con-

ner of his only realistic defense, i.e. that he participated in

the robbery of Michael Servey but he had no role whatso-

ever in the rape and murder of Maureen Ann Connolly, and

that those events arose from Nowlin’s unrelated specific in-
tent to rape and murder Ms. Connolly and then kill her so
that she could not identify him as the rapist.33%

However, the non-killing felon’s intent at the time of the murder
is not a part of felony-murder in Iowa.33¢ There is no element of spe-
cific intent in an Iowa felony-murder adjudication.33” The Iowa fel-
ony-murder rule simply requires that a murder be committed and
the responsibility for that murder be imputed to the non-killing par-
ticipant in the underlying felony.33 Malice aforethought replaces
specific intent as the element of culpability which is required to be
shown in order to obtain a felony-murder conviction.339

Due process protects a defendant by requiring that the state
prove beyond a reasonable doubt every element of the crime.340 If
the state was not required to prove malice aforethought, which is an
essential element of Iowa felony-murder,34! then there would be a
due process violation.342 However, under the Iowa felony-murder
rule, the state is not relieved of that burden and the requisite ele-
ments of due process are satisified.343

The dissent pointed out that the decisions in Naples, State v. Ad-
ams,’ and Phams, which were used to support the majority argu-
ment, had been misinterpreted by Iowa courts.?*® The dissent
suggested that the state had failed to show an element of felony-mur-

334. Conner, 866 F.2d at 1050, 1053 (Heaney, J., dissenting).

335. Id. at 1050.

336. See supra notes 105-56 and accompanying text.

337. See supra notes 141.50 and accompanying text.

338. Galloway, 275 N.W.2d at 738.

339. See supra notes 109-40 and accompanying text.

340. Nowlin, 244 N.W.2d at 604. See supra notes 39 and 122-40 and accompanying
text. .

341. See supra notes 113-26 and accompanying text.

342. See supra notes 115-26 and accompanying text.

343. Nowlin, 244 N.W.2d at 604. See supra notes 122-26 and accompanying text.

344. 339 Mo. 926, 98 S.W.2d 632 (1936).

345. Conner, 866 F.2d at 1052-53 (Heaney, J., dissenting). See supra notes 214-22
and accompanying text.
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_ der because it had not established a strict causal or logical relation-
ship between the killing and the crime committed.34¢ The dissent
stated that:

For a felony murder rule to apply to a person who aids the

commission of a robbery, after which a rape and homicide

occurs, it is necessary that the homicide be the natural and

probable consequence of the commission of the robbery.

Something more than a coincidence of time and place be-

tween the wrongful act and the death is necessary.347
However, this is not the law in Iowa.348 Jowa requires only that the
commission of the felony set into motion a continuous set of acts
which results in death.34? In Conner, the fact that other crimes were
committed, and that Conner’s accomplice may have had some other
specific intent to commit the rape, in addition to that required for the
commission of the robbery, did not make the murder any less inci-
dent to the robbery.350

The dissent seems to be implying that the rape was an interven-
ing act which terminated the chain of events set into motion by the
commission of the underlying felony.351 The murder need not be
committed in furtherance of or contribute to the completion of the
underlying felony.352 Iowa law requires only that the murder be a
part of the res gestae of the underlying felony.353

The dissent validly asserted that when the Phams and Conner
courts adopted the Naples decision as the test for Iowa felony-murder
decisions, the language requiring that a causal relationship be found
was omitted.3%¢ However, Iowa law at the date of Conner’s trial did
not require that a strict causal or logical relationship be shown to ex-
ist between the underlying felony and the homicide.35® lowa law
merely required that the killing be committed in the perpetration or
attempt to perpetrate the underlying felony.3¢ In enacting the fel-

346. Conner, 866 F.2d at 1051 (Heaney, J., dissenting).

347. Id. at 1051 (Heaney, J., dissenting).

348. See supra notes 301-15 and accompanying text.

349. See supra notes 301-15 and accompanying text.

350. Conner, 866 F.2d at 1048-49. See also Brief for Appellee at 6-7, Conner v. Di-
rector of Div. of Adult Corrections, 866 F.2d 1045 (8th Cir. 1989) (No. 87-2643 NI).

351. See supra notes 173-80 and accompanying text.

352. See supra notes 320-25 and accompanying text.

353. See supra notes 320-25 and accompanying text.

354. Conner, 866 F.2d at 1052 (Heaney, J., dissenting) (citing Adams, 339 Mo. at —,
98 S.W.2d at 637; Naples, 192 F. Supp. at 34). See supra notes 201-11 and accompanying
text.

355. Phams, 342 N.W.2d at 796. See supra notes 201-22 and accompanying text.

356. Iowa CODE § 690.2 (1973) repealed by Iowa CODE § 707.2 (1978). See supra
note 92 and accompanying text. The Iowa legislature has wide discretion in classifying
and defining criminal offenses. State v. Robbins, 257 N.W.2d 63, 67 (Iowa 1977). The
Iowa Supreme Court has held that the “legislature has the right to prescribe those acts
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ony-murder statute, the legislature did not relieve the state of its
burden of proving any element of murder.3%7

The dissent also asserted that there was no valid support for the
state’s position in the three California cases of People v. Mason,358
People v. Boss,3%? and Chavez.369 The dissent discounted the state’s
reliance on the three cases by stating that the facts of each of the
cases demonstrated a clear causal relationship between the underly-
ing felony and the murder and that the defendant had committed
both offenses.361 However, this is a misstatement of the holdings in
Mason, Chavez, and Boss.362 The courts in these cases required only
that the homicide be committed in perpetration of the felony and
that it be part of one continuous transaction; they did not require a
strict causal relationship or logical link between the two acts.363

Finally, the dissent stated that the challenged jury instruction
deprived Conner of due process by presuming transferred intent
from the commission of the robbery to the murder without establish-
ing that the murder was perpetrated as a foreseeable consequence of
the robbery.36¢ Iowa law does not impute the specific intent to com-
mit the underlying felony to a specific intent to commit the mur-
der.?%5 Jowa requires that a murder occur and an essential element
of murder is malice aforethought.366 This malice aforethought can be
shown from the commission of acts which result in death.367 Addi-
tionally, even if Iowa’s statute did impute intent, Conner knew that
he might have to use his own shotgun if he stayed with Nowlin.368
From this knowledge it could be inferred that Conner could antici-
pate Nowlin’s own commission of murder as a probable consequence
of the robbery.36? Indeed, there is no indication of an intervening
cause between the robbery and the murder of Connolly sufficient to

which are murder and to further define acts which constiute first-degree murder.”
State v. Ragland, 420 N.W.2d 791, 794 (Iowa 1981).

357. Nowlin, 244 N.W.2d at 605.

358. 54 Cal. 2d 164, 351 P.2d 1025, 4 Cal. Rptr. 841 (1960).

359. 210 Cal. 245, 290 P. 881 (1930).

360. Conner, 866 F.2d at 1052 (Heaney, J., dissenting) (citing Chavez, 37 Cal. 2d at
656, 234 P.2d at 632; People v. Boss, 210 Cal. 245, —, 290 P. 881, 884 (1930); People v.
Mason, 54 Cal. 2d 164, 351 P.2d 1025, 1027-28, 4 Cal. Rptr. 841, — (1960)). See supra
notes 214-22 and accompanying text.

361. Conner, 866 F.2d at 1052. See supra notes 214-22 and accompanying text.

362. See supra notes 213-22 and accompanying text.

363. See supra notes 214-20 and accompanying text.

364. Conner, 866 F.2d at 1053 (Heaney, J., dissenting).

365. See supra notes 258-79 and accompanying text.

366. See supra notes 249-85 and accompanying text.

367. See supra notes 260-79 and accompanying text. .

368. Conner, 241 N.W.2d at 450. See supra note 13 and accompanying text.

369. See supra notes 12-26 and accompanying text.
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break the chain or series of events.370

CONCLUSION

To the extent that the felony:murder doctrine ‘puts co-partici-
pants on notice that they may be held responsible: for the conse-
quences of their partner’s actions, the rule serves'its purpose.37!
Felony-murder statutes, like Iowa’s, were adopted for the “protection
of the community and its residents, not for the benefit of the law-
breaker.”3’2 Conversely, the fourteenth amendment requires that
all persons be accorded the appropriate due process and that persons
not be held “strictly liable” for the crimes of their alleged co-
conspirators.373

Iowa’s approach to the felony-murder doctrine incorporates pro-
tections of due process rights by requiring that the state prove all of
the elements of a crime before someone can be convicted under the
statute.3’® A jury instruction which requires a causal showing be-
tween the underlying felony and the homicide is too burdensome. If
this were to become the law, accessories to a murder perpetrated in
commission of a felony would never be convicted under felony-mur-
der statutes. This would be unduly restrictive of the rights of the cit-
izens of each state to protect themselves from violent criminal acts.
The United States Court of Appeals for the Eighth Circuit in Conner
v. Director of Division of Adult Corrections3?’> equitably addressed
these dual concerns of protection and due process.

Leslie G. Sachs—'91

370. See supra notes 20-24 and accompanying text.

371. See supra notes 68-87 and accompanying text.

372. People v. Chavez, 37 Cal. 2d 656, 234 P.2d 632, 640 (1951). See supra notes 214-
22 and accompanying text.

373. See supra notes 39 and 113-40 and accompanying text.

374. See supra notes 127-40 and accompanying text.

375. 866 F.2d 1045 (8th Cir.), amended, Conner v. Director of Div. of Adult Correc-
tions, 870 F.2d 1384 (8th Cir. 1989).






