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CONTRACT ZONING IN NEBRASKA AFTER
GIGER V. CITY OF OMAHA

ERIC PEARSON*

INTRODUCTION

On June 30, 1989, the Nebraska Supreme Court decided a zoning
case entitled Giger v. City of Omaha,! thereby putting an end to a
process of negotiation and agreement among developers and city offi-
cials that had commenced almost seven years earlier.2 In Giger, the
court reviewed an Omaha City Council decision to reclassify' zoning
for the Renstrom property in Omaha.? The Renstrom property was
an 84-acre tract of land in southwest Omaha bordered by the Big
Papillion Creek on the southwest and by residential developments on
two other sides.?

In Giger, the Midlands Development Company (Midlands) de-
sired a rezoning classification to enable it to establish a mixed resi-
dential/commercial project known as One Pacific Place.® Having
already agreed to purchase the Renstrom property, Midlands entered
into extensive negotiations to secure the zoning classification. Mid-
lands negotiated four separate agreements with the city, collectively
known as “The Development Agreement.”® This Development
Agreement was incorporated into the new ordinance and triggered
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232 Neb. 676, 442 N.W.2d 182 (1989).

Id. at 679, 442 N.W.2d at 187.

Id. at 680, 442 N.W.2d at 188. The estate of Carl Renstrom was the seller of
the property to the plaintiffs-developers. Id. at 679, 442 N.W.2d at 187.

4. Id. Approximately triangular in shape, the property extended to Pacific
Street on the north, which formed the southern border of the Regency residential de-
velopment, and to Happy Hollow and Sunset Hills residential areas on the east, and to
105th Street on the west. Id.

5. Id. at 679, 682, 442 N.W.2d at 187, 189.

A “mixed use development” means a relatively large-scale real estate project

characterized by:

-~ three or more significant revenue-producing uses (such as retail, office,

residential, hotel/motel, and recreation — which in well-planned projects
are mutually supporting);

— significant functional and physical integration of project components (and
thus a highly-intensive use of land), including uninterrupted pedestrian
connections; and

— development in conformance with a coherent plan (which frequently stip-
ulates the type and scale of uses, permitted densities, and related items).

C. HAAR & M. WOLF, LAND USE PLANNING 283 n.46 (4th ed. 1989) (citing WITHER-
SPOON, ALPERT & GLADSTONE, MIXED-USE DEVELOPMENT HANDBOOK 18 (1987)).
6. Giger, 232 Neb. at 679, 442 N.W.2d at 188.
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the passage of the ordinance itself.?

The use of negotiation and contract formation to secure the re-
zoning of a specific parcel is normally known as contract zoning.
Contract zoning and its companion, conditional zoning, are well-
described by Dean Patrick Rohan:

Zoning with conditions actually refers to two separate, but
similar techniques: conditional zoning and contract zoning.
Conditional zoning may be described as a zoning variance or
change which permits use of a particular property subject to
conditions not generally applicable to other similarly zoned
land. Contract zoning refers to a reclassification of land use
in which the property owner agrees to the imposition of con-
ditions or restrictions that are not imposed on other simi-
larly classified land in consideration for which the
municipality agrees to rezone the land for a more favorable
use.?

Conditional and contract zoning have been criticized in many
quarters, in part because the practice of establishing site-specific land
use rights often leads to abuses.? These zoning practices are praised,
however, for their efficiency: they tailor legal constraints with
greater attention to an individual parcel and a landowner’s develop-
ment interests than does the broad sweep of generally applicable zon-
ing ordinances. This tailoring can be especially beneficial when the
proposed development of the parcel is large in scale and mixed in
use.10

This Article discusses contract zoning in the context of Giger.
While conceding the efficiency of contract zoning, the Article argues
that further use of contract zoning should be discouraged or at a min-
imum, modified. It discusses contract zoning only, although some
points would also apply to conditional zoning.

7. Id. at 679, 442 N.W.2d at 187-88.

8. 1 P. ROHAN, ZONING AND LAND USE CONTROLS § 5.01(2), at 5-10 (1983). See
also WRIGHT & GITELMAN, LAND USE 698-99 (3d ed. 1982).

9. See infra note 120 and accompanying text. Contract zoning can be a masked
version of spot zoning. Contract zoning has also been criticized when the contract con-
stitutes a governmental abdication of its police power. See, e.g., D. HAGMAN & J. JuU-
ERGENSMEYER, URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAw § 5.5, at 142
(2d ed. 1986). Conditional zoning does not usually involve abdications of police power
authority, for unlike contract zoning, conditional zoning does not bind legislative bod-
ies to a set future course of action. Kramer, Contract Zoning — Old Myths and New
Realities, LAND USE L. & ZONING DiG., August 1982, at 4.

10. See, e.g., State ex rel. Zupancic v. Schimenz, 46 Wis. 2d 22, —, 174 N.W.2d 533,
537 (1970) (stating that “[t]he virtue of allowing private agreements to underlie zoning
is the flexibility and control of the development given to a municipality to meet ever-
increasing demands for rezoning in a rapidly changing area”).



1990] CONTRACT ZONING 193

BACKGROUND

A look at contract zoning requires a background look at zoning
itself. Zoning is the common process by which governmental entities
control land use.l! Zoning can take many forms but by far the most
common form is that known as Euclidean zoning.!? Euclidean zoning
systems control land use by imposing a pattern of permissible uses
over a land area. Each permissible use is physically segregated by
category from other uses deemed incompatible. In a typical Euclid-
ean zoning configuration, for example, manufacturing uses would be
separated from residential ones. Light commercial uses, moreover,
would only with care be located near or among residential ones.1®
This common zoning configuration is at the heart of Omaha’s zoning
pattern.14 '

The establishment of a Euclidean or other general zoning pat-
tern is a sensitive and far-reaching endeavor demanding great care.
It requires decisionmakers at the outset to review current land use
patterns and predict future growth and technological development.
Then decisionmakers must guide and harness those dynamics to as-
sure that growth patterns are orderly, in line with available services,
and beneficial to the public at large.

Establishing a zoning pattern is, in short, a refined exercise in
legislation.1® Like other legislation, this zoning exercise is a forward-

11. D. HAGMAN & J. JUERGENSMEYER, URBAN PLANNING AND LAND DEVELOP-
MENT CONTROL LAW § 2.7 at — (2d ed. 1986). The first modern zoning ordinance was
enacted in 1916, by New York City. By 1921, almost half of the state legislatures had
adopted zoning enabling acts, and by 1926, 564 municipalities had adopted zoning ordi-
nances. Id.

12. Id. at § 3.3. This form of zoning is named after the landmark decision in Vil-
lage of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). The case established the con-
stitutionality of zoning. Id. at 395.

13. For a review of important judicial decisions on Euclidean Zoning, see Haar
and Wolf, supra note 5, at 220-55. Euclidean zoning also allows for buffer zones to in-
sulate particularly incompatible uses. It is also typically cumulative, in that so-called
higher uses may be pursued in areas reserved for lower ones, for example, a residen-
tial use may occur in a manufacturing zone. Lower uses, however, are not generally
permissible in higher use zones, for example, a manufacturing use would be prohibited
in a residential zone. This approach to zoning may vary enormously from one jurisdic-
tion to another. Id.

14. OMAHA, NEB., MUNICIPAL CODE ch. 55 (1987). The use types recognized in
Omabha are residential, office, commercial, civic, parking, transportation, industrial, ag-
ricultural, and miscellaneous. Id. at ch. 55 §§ 43-50. More specific categorizations exist
under each use type. Id.

15. See, e.g., OMAHA, NEB., MUNICIPAL CODE ch. 55 § 3 (1987). This section pro-
vides that:

The purposes of this chapter are to:

(a) Serve the public health, safety and general welfare of the city and its

jurisdiction.

(b) classify property in a manner that reflects its suitability for specific uses.

(c) Promote sound, attractive development within the city and its jurisdiction.
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looking exercise in policymaking which establishes standards of fu-
ture and general applicability for the benefit of society as a whole.16
As such, zoning does constitute legislative activity, it is rightly accom-
plished by governmental officials directly accountable to the popu- -
lace. In Omaha, it is done by the city’s legislative body, the City
Council, not by lower-ranking and less accountable officials.’?

That “zoning” is legislative in nature is noncontroversial, and
was acknowledged by Giger v. City of Omaha'8 itself, which began
with the assertion that “zoning is a legislative function.”® This state-
ment appeared in a paragraph reciting the foundational legal princi-
ples upon which the remainder of the opinion would depend.2® To
support this declaration, the court cited two Nebraska cases®! as well

(d) Encourage compatibility of adjacent land uses.

(e) Encourage innovative project design in the Omaha jurisdiction, including

developments which incorporate mixed uses.

(f) Assure adequate provision of urban services, including transportation,

' water, utilities, sewers, schools, parks and other services.

(g) Protect environmentally sensitive areas.

(h) Encourage reinvestment in established urban neighborhoods, while pro-

tecting their unique characteristics.

(i) Promote the construction of affordable housing in the Omaha jurisdiction.

(j) Provide for effective signage that is compatible with the surrounding ur-

ban environment.

(k) Further the objectives of the Comprehensive Plan of the City of Omaha.

Id. : .

16. That legislation is policymaking is well demonstrated in Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579 (1952). In Youngstown, the United States Supreme
Court struck down, as an unwarranted exercise of legislative power, President Tru-
man’s seizure of the nation’s steel mills during the Korean War. Id. at 587. Justice
Black, writing for the majority, found President Truman’s executive order accomplish-
ing the seizure to be policymaking. Justice Black stated that “the power of Congress
to adopt such public policies as those proclaimed by the order [was] beyond question.”
Id. at 558.

17. Legislative authority often may be delegated away from legislative bodies.
See, e.g., Skinner v. Mid-America Pipeline Co., 109 S. Ct. 1726 (1989). See also infra
notes 96-98 and accompanying text. However, too-broad delegations of legislative au-
thority are objectionable. Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 781, 104 N.W.2d
227, 231 (1960). :

In American Textile Manufacturers Institute, Inc. v. Donovan, 452 U.S. 490 (1981),
Justice Rehnquist commented in dissent that the fashioning of standards to control
cotton dust concentrations in the workplace should be undertaken by legislative, not
executive (or judicial) bodies. This “difficult policy choice,” stated Justice Rehnquist,
was a * ‘quintessential legislative’ choice and [had to] be made by the elected repre-
sentatives of the people, not by nonelected officials in the Executive Branch.” Id. at
547 (Rehnquist, J., dissenting).

18. 232 Neb. 676, 442 N.W.2d 182 (1989).

19. Id. at 681, 442 N.W.2d at 188.

20. Id. at 681, 442 N.W.2d at 188-89.

21. Id. (citing Schaffer v. City of Omaha, 197 Neb. 328, 331, 248 N.W.2d 764, 766
(1977) (holding that an Omaha ordinance regulating the use of signs for advertising
was valid and that “[t]he adoption of ordinances under the police power [was] a legisla-
tive act”)). The second case cited by Giger was In Re Application of Frank, 183 Neb.
722, 164 N.W.2d 215 (1969). The court in Frank offered the flat statement that “a zon-
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as a zoning treatise.22

Despite the court’s general statement, however, not all zoning is
legislative in character. Much zoning is administrative,23 particularly
decisions involving zoning variances?* and special use permits or ex-
ceptions.?> The granting or withholding of these site-specific permis-
sions is “zoning” in a very real sense, for it establishes land use rights
for affected parcels. Such decisions, however, are not legislative in
nature. These decisions neither implement policy nor promote public
welfare. Rather, these site-specific decisions issue as personal cir-
cumstances require; they relieve persons of obligations to meet other-
wise applicable zoning standards due to peculiar circumstances or to
practical difficulties.?6

Actions on special use permits and exceptions, rather, are adjudi-
cative. Unlike legislation, adjudication looks backward. Adjudication-
typically measures compliance with a preexisting standard rather
than establishing policy for the future. Unlike legislation, adjudica-
tion normally affects only a closed set of persons, those whose inter-
ests are being adjudicated. Other persons are affected either

ing ordinance constitute[d] the exercise of a governmental and legislative function and
a city council adopting a rezoning ordinance which amend[ed] a general zoning ordi-
nance act{ed] in a legislative capacity.” Id. at 723, 164 N.W.2d at 216. These cases are
distinguishable from Giger because the Schaffer case dealt with an ordinance of gen-
eral applicability, and the Frank case was a cursory assessment of simple rezoning. See
Giger, 232 Neb. at 680, 442 N.?.2d at 188; Schaffer, 197 Neb. at 329, 248 N.W.2d at 765;
Frank, 183 Neb. at 723, 164 N.W.2d at 216.

22. Giger, 232 Neb. at 681, 442 N.W.2d at 188 (citing 1 R. ANDERSON, AMERICAN
LAW OF ZONING § 3.14, at 116 (3d ed. 1986) (commenting generally that zoning is legis-
lative in character but saving its major focus for the related point that legislative acts
are presumptively constitutional).

23. See, e.g.,, OMAHA, NEB., MUNICIPAL CODE § 55.88 (setting forth procedures “for
reviewing specific uses within certain zoning districts, amending [the zoning ordi-
nances], and granting variances”).

24. A zoning variance allows a property owner to depart from the operative re-
quirements of an effective zoning ordinance. Williams, The Law on Variances 2, 5,
Lincoln Institute of Land Policy, Policy Analysis Series, No. 207 (1982) reprinted in C.
HAAR & M. WOLF, LAND USE PLANNING 343 (4th ed. 1989). The term ‘variance” is
undefined in the Omaha Municipal Code, although its use is contemplated. See
OMAHA, NEB., MUNICIPAL CODE, § 55-808.

25. The Omaha Municipal Code defines “special permit use” as “a use with oper-
ating and/or physical characteristics different from those of permitted uses in a given
zoning district which may, nonetheless, be compatible with those uses under special
conditions and with adequate public review.” OMAHA, NEB., MUNICIPAL CODE, § 55.32
(4012-13).

26. Generally, variances are appropriate only if their issuance would have no ad-
verse effect on either the public in general or neighbors and if the property is uniquely
situated so as to qualify for this administrative relief. D. HAGMAN & J. JUERGEN-
SMEYER, supra note 10, § 6.5 at 173. Special permits and exceptions are appropriate for
atypical uses, designed to remove the adverse effects the uses might otherwise cause,
and are unrelated to considerations about the uniqueness of the parcel. Id. § 6.11, at
184.
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indirectly or not at all. Adjudication relies on facts and record evi-
dence to sustain its validity. In some cases, especially with issues of
first impression, adjudication involves both the announcement of the
prevailing standard and the assessment of compliance with it.2?

It is important that the legislative or adjudicative character of
government action be identified correctly for constitutional reasons.28
The constitutional concerns involve separation of powers?? and proce-
dural due process.3? Because the Giger court never examined the is-
sue, it is necessary to do so now.

THE GIGER LITIGATION

The Giger v. City of Omaha?3! case involved neither the creation
of a regional zoning plan (clearly a “legislative” act) nor the issuance
or denial of a variance or special use permit (clearly an “adjudica-
tive” act). It involved instead the rezoning of one parcel only, albeit

27. In Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908), the United States
Supreme Court stated that:

a judicial inquiry investigates, declares and enforces liabilities as they stand on

present or past facts and under laws supposed already to exist. That is its pur-

pose and end. Legislation on the other hand looks to the future and changes

existing conditions by making a new rule to be applied thereafter to all or

some part of those subject to its power.
Id. at 226. Needless to say, there is no “bright line” between legislation and adjudica-
tion. See, e.g., Association of Nat’l Advertisers v. FTC, 627 F.2d 1151, 1165 (D.C. Cir.
1979), cert. denied, 447 U.S. 921 (1980) (discussing the issue in the context of adminis-
trative agency rulemaking and adjudicative functions). See, generally, B. SCHWARTZ,
ADMINISTRATIVE LAW § 4.2, at 145-49 (2d ed. 1984). The Schwartz text provides an-
other description of agency “quasi-legislative” (i.e. rulemaking) action as distinguished
from agency “quasi-judicial” (i.e. adjudicative) activity:

According to Chief Justice Burger, “[rJulemaking is normally directed toward

the formulation of requirements having a general application to all members

of a broadly identifiable class.” An adjudication, on the other hand, applies to

specific individuals or situations. Rulemaking affects the rights of individuals

in the abstract and must be applied in a further proceeding before the legal

position of any particular individual will be definitely affected; adjudication

operates concretely upon individuals in their individual capacity.
Id. § 4.2, at 146-47 (citations omitted).

The Nebraska Supreme Court has described a “judicial act” as a determination of
what the existing law is in relation to some existing thing, and a “legislative act” as a
predetermination of what the law shall be for regulation of all future cases falling
under its provisions. C.R.T. Corp. v. Board of Equalization, 172 Neb. 540, 546, 110
N.W.2d 194, 198 (1961) (quoting COOLEY, CONSTITUTIONAL LIMITATIONS 132 (7th ed.
1903)).

28. Normally zoning actions are viewed as legislative or adjudicative; they are not
executive action. Executive action neither establishes standards nor determines com-
pliance with them. Instead, it implements or enforces standards already in place.
Youngstown, 343 U.S. at 588-89.

29. See infra Section 2A.

30. See infra Section 2B.

31. 232 Neb. 676, 442 N.W.2d 182 (1989).
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one 84 acres in area.3? Single-parcel rezoning is more difficult to
classify. Single-parcel rezoning is done by the legislative arm of gov-
ernment and can be policymaking designed to promote the public
health, safety, welfare, and mores. When single-parcel rezoning
meets the foregoing criteria, it qualifies as “legislative.” Single-parcel
rezoning, however, can also be decisionmaking intended to adjust
personal circumstances. Single-parcel rezoning can be a procedural
tool to award a de facto variance or special use permit. In such a
case, single-parcel rezoning is better viewed as “adjudicative.”33

To assess the rezoning activity in Giger, it is necessary to review
the factual circumstances. As noted earlier, the Giger case was sin-
gle-parcel rezoning with a twist. Giger involved single-parcel rezon-
ing by contract.3* The Giger contract formation process took place
over a 26-month period and was characterized by numerous hearings
and direct private negotiations between Omaha and Midlands.3%

At the first meeting, Omaha received an initial application for
development.3¢ At this early stage, Midlands was not offering to do-
nate any acreage to Omaha for use as a public park.3” The planning
department, which took the lead for Omaha, was at that time insist-
ing that the Renstrom development be “[ninety percent] residen-
tial.”3® By July, 1983, Midlands was offering ninteen acres as park
land, but the planning board rejected that offer in November of the
same year and denied rezoning by a four to two vote with one absten-
tion.?® The planning board also rejected the proposed subdivision
plat.40

These events precipitated a new series of meetings and negotia-
tions, which in turn produced an offer to donate 25 acres of park land
as well as an additional offer to contribute over $400,000 for certain
off-site public street improvements.#! These sweeteners prompted

32. See supra note 4 and accompanying text.

33. See Kuehne v. Town Council of East Hartford, 136 Conn. 452, 72 A.2d 474
(1950) (finding a specific single-parcel rezoning action to be adjudicative in nature on
these grounds).

34. See supra notes 5-7 and accompanying text.

35. Brief for Appellant at 6, Giger v. City of Omaha, 232 Neb. 676, 442 N.W.2d 182
(1989) (No. 87-521). The negotiation process began in December, 1982. See id. This
was before the actual purchase of the property by the developers, which occurred in
March, 1983. Giger, 232 Neb. at 679, 442 N.W.2d at 187. But see Brief for Appellant at
4 (stating that “the Estate of Carl Renstrom sold the 84 acres . . . to defendant Midland
Development Company”). The process culminated with the grant of the requested re-
zoning in February, 1985. Giger, 232 Neb. at 679, 442 N.W.2d at 188.

36. Brief for Appellant at 6.

37. Id.

38. Id.

39. Id.

40. Id. :

41. (iger, 232 Neb. at 679, 442 N.W.2d at 6; Brief for Appellant at 6.
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the planning board to vote four to three in February, 1984, to approve
the developer’s revised proposal.42

At this point, the City Council formally entered into the process,
holding its first public hearing on the proposal in August, 1984. By
now, the developers were also offering to pay future Papillion Creek
maintenance costs over a twenty-year period. The City Council, how-
ever, rejected this arrangement and voted to deny the requested
rezoning.43

Having purchased the property for $3,200,000,4¢ Midlands perse-
vered. Midlands’ representatives met with City Councilman David
Stahmer, an opponent of the project, to encourage him to change his
vote.4® This new initiative signalled a procedural change, with the
City Council now assuming a direct negotiating role. Its negotiations
with Midlands culminated with more concessions from the develop-
ers. Midlands now offered to donate 36 public park acres instead of
25 and to locate all future residential buildings outside the flood
plain.46 In return for these concessions, Stahmer agreed to change
his vote, and on February 5, 1985, the City Council voted to approve
the rezoning.4’

As part of the rezoning decision, Omaha and Midlands negotiated
and executed four separate agreements. These agreements were pre-
requisites to the rezoning decision and were made part of the rezon-
ing ordinance. Midlands made several significant concessions under
the arrangement, and Omaha agreed, among other things, “to pay for
some public street improvements necessitated by the project.”48

The result of this rezoning decision was the first “high-density/
mixed use” project in Omaha history.4® Midlands also received per-
mission for a 112,000 square foot shopping center, larger than any
previously permitted along Pacific Street.5¢ Further, the decision al-
lowed three high-rise office buildings of greater total square footage
than the Woodmen Tower, the tallest office building in Omaha.5!
Other notable results of this rezoning decision included allowing
high-rise apartments directly adjacent to single family homes,52

42. Brief for Appellant at 6.

43. Id. The city voted to reject the agreement and the proposed rezoning approxi-
mately three months after the first public hearing. Id.

44, Id. at 4.

45. Id. at 6-7.

46. Id. at 1.

47. M.

48. Id.

49. See supra note 5.

50. Brief for Appellant at 8.

51. Id. at 7-8.

52. Id. at 9.
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widening Pacific Street to seven lanes,53 allowing a high-density com-
mercial center with a single access point,5* and generally permitting
a significantly more intensive use of the property.53

These facts give rise to the overwhelming likelihood that the
Giger rezoning decision was an act of adjudication. Clearly, it was
not a classic exercise of legislative power. The decisionmaking pro-
cess exhibited none of the hallmarks of legislation, none of the de-
bate and analysis that precedes intelligent policymaking.

Instead, the decisionmaking process had more the feel of a con-
test. It began due to a private interest in securing a personal benefit,
and ended when those benefits were secured. More importantly, the
decionsmaking was characterized by hard-fought negotiation, trading
of concessions, and finally the hammering out of a contractual
agreement.

The rezoning ordinance, of course, was the central functional
piece of the final arrangement. The ordinance in actuality was the
bargained-for relief sought throughout the negotation process by
Midlands, the raison de’etre for the entire effort.’®¢ Beyond serving
as the dangling carrot, the ordinance also was Omaha’s built-in con-
tract enforcement mechanism. The Giger court acknowledged this fi-
nal point when observing that:

legally, the developer [was] entitled to use his or her land in

any manner permitted by the zoning classification. Of

course, the city would not be without a remedy if the land
was used in a manner not contemplated in the original plans
submitted by the developer. The city could rezone the prop-
erty to another designation and then institute the appropri-

ate proceedings to prevent the unwanted development.5?

To the extent the Giger rezoning was consideration.for a con-
tract, the rezoning appears to be adjudicative in nature. To the ex-
tent the rezoning serves as an enforcement vehicle, it appears to be
executive in nature.58 There is nothing in these facts to support the
view that the Giger rezoning was legislative in nature. There is noth-
ing to warrant the notion that the overriding intention of the City

53. Id.

54. Id. Other major shopping centers in the Omaha area, such as Westroads and
Crossroads, have at least three access points. Id.

55. Id. at 9, 10.

56. Giger, 232 Neb. at 682, 442 N.W.2d at 189. The court was “aware that a city
rezones property based on representations made and plans submitted by the devel-
oper.” Id.

57. Id.

58. Law enforcement is a classic example of the exercise of executive power. See
generally, Heckler v. Chaney, 105 S. Ct. 1649 (1985) (noting that decisions to indict are
executive in nature, falling under the “faithful execution clause of the Federal Consti-
tution, Art II., § 3).
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Council throughout this fitful exercise was the promotion of public
health, safety, and welfare. There is, though, one significant fact dis-
proving this notion. That fact is the rezoning amendment’s bald con-
flict with the comprehensive plan governing Omaha.

A comprehensive plan is a broad-scale document designed to
guide development of a city as a whole. It “serves as an overall set of
goals, objectives, and policies to guide land-use decisionmaking by the
local legislative body.”?® The comprehensive plan, in other words, is
the established legislative policy for area-wide zoning. In Giger, the
City Council did not follow this pre-established legislative policy. In-
stead, the Council undercut it. The Council did not remodel the re-
zoning ordinance to conform it to the plan; quite the reverse, when
rezoning failed to meet the plan, the Council changed the plan to
meet the rezoning.®® The approach was distinctly non-legislative.

The Giger court did not focus on these matters apparently be-
cause of judicial precedent commenting that zoning — all zoning,
presumably — was categorically legislative. That precedent, Bucholz
v. City of Omaha,! however, suffered from the same cursory treat-
ment of this matter that now afflicted Giger. In Bucholz, the court
reviewed an Omaha City Council decision allowing construction of
the Westroads shopping center. The Bucholz court, in a factual set-
ting similar to Giger,%2 noted simply that zoning power resides in
Omaha by virtue of its home rule charter®3 and then commented that
exercises of that zoning power could not be “unreasonable, discrimi-
natory, or arbitrary and . . . [had to] bear some relationship to the

59. D. HAGMAN & J. JUERGENSMEYER, URBAN PLANNING AND LAND DEVELOP-
MENT CONTROL LAw § 2.9, at 24 (2d ed. 1986). The comprehensive plan for the City of
Omaha was prepared pursuant to § 7.04 of Omaha's Home Rule Charter. OMAHA
HOME RULE CHARTER OF 1956 § 7.04. The Omaha Code states that “it is further the
intent of the city that all amendments . . . [to the zoning ordinance] . . . shall also be
consistent with the comprehensive plan.” OMAHA, NEB., MUNICIPAL CODE § 55-4. See
also Sasich v. City of Omaha, 216 Neb. 864, 868, 347 N.W.2d 93, 96 (1984); Holmgren v.
City of Lincoln, 199 Neb. 178, 182, 256 N.W.2d 686, 689 (1977); Weber v. City of Grand
Island, 165 Neb. 827, 832, 87 N.W.2d 575, 579 (1959); Davis v. City of Omaha, 153 Neb.
460, 467, 45 N.W.2d 172, 176 (1950).

60. The comprehensive plan for Omaha had designated the entire 84-acre parcel
for use as park land. Brief for Appellant at 24. Under the final rezoning ordinance, 36
of those acres would be so designated. The acreage so designated, moreover, is, in the
view of some, the less preferable land on the parcel. Brief for Appellant at 7.

61. 174 Neb 862, 120 N.W.2d 270 (1963).

62. Id. at 864, 120 N.W.2d at 273. In Bucholz, the application for rezoning was re-
ferred to the planning board which, desiring the tract to remain residential, on two
occasions recommended denial. Id. After the second public hearing, the City Council
passed a motion indicating nonconcurrence with the planning board recommendation
and directed that rezoning ordinances and appropriate protective covenants be pre-
pared. Thereafter, the Council enacted rezoning ordinances and approved a protective
covenant agreement. Id. at 864-65, 120 N.W.2d at 273.

63. Id. at 865, 120 N.W.2d at 273.
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purpose or purposes sought to be accomplished by the ordinance.”64
One is brought to the conclusion that the premise of Giger —
that this contract zoning is legislative in nature — is an assumption
only. A careful examination would have produced a judicial determi-
nation confirming the adjudicative nature of the Giger rezoning.

THE IMPORTANCE OF THE LEGISLATIVE VS.
ADJUDICATIVE DISTINCTION

The court’s categorical labeling of zoning as legislative action has
consequences involving the separation of powers doctrine and the
constitutional right to procedural due process.

A. SEPARATION OF POWERS

“Separation of Powers” is a descriptive term referring to the ma-
jor structural safeguard of personal liberty present in American gov-
~ernment. Colloquially expressed, it is the system of “checks and

balances” by which government power is allocated among several
units.85 This system was established at the federal level by the au-
thors of the Constitution in large. part to deter the accumulation of
too much authority in one location.88 Accordingly, the federal gov-
ernment has three distinct branches — one to enact the law, another
to execute the law, and the third to adjudicate the law. Each branch
is specially designed to accomplish its assigned function.

Courts, especially the United State Supreme Court, have always
sought to maintain the formal distinctions between the branches of
government. Even while seeking to maintain the distinctions, how-
ever, the United States Supreme Court has recognized the impossibil-
ity of completely separating powers among the branches.6?” The

64. Id. The court also cited Dundee Realty Co. v. City of Omaha, 144 Neb. 448, 13
N.W.2d 634 (1944), a rezoning case, to support its position of judicial restraint and non-
interference absent an “abuse of discretion” in these matters “lying within the discre-
tion and determination of the municipal body to which the power and function of zon-
ing is committed. . . .” Bucholz, 174 Neb. at 869-70, 120 N.W.2d at 275. The Dundee
case was not a contract or conditional zoning case. It involved a denial of rezoning for
a commercial development on a tract now occupied by Memorial Park in Omaha.
Dundee, 144 Neb. at 462, 13 N.W.2d at 641. The court could have drawn on other pre-
cedent indicating the need for case-by-case characterization of government action, see
e.g., Lux v. Mental Health Board of Polk County, 202 Neb. 106, 109, 274 N.W.2d 141,
144 (1979) (holding that review of commitment decisions must be on a case-by-case
basis).

65. THE FEDERALIST No. 47 (J. Madison).

66. Id. Madison observed that “[t]he accumulation of all powers, legislative, exec-
utive, and judiciary, in the same hands, whether of one, a few, or many, and whether
hereditary, self-appointed, or elective, may justly be pronounced the very definition of
tyranny.” Id.

67. See, e.g. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). The
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Court, therefore, has tolerated substantial variation from the classic
model contemplating a complete separation of powers.68 In its most
significant departure from the model, the Court has in a largely un-
broken line of cases allowed the delegation of legislative authority by
the legislative branch to the executive branch, a practice which has
created the current administrative state.f® The Court has also per-
mitted, in narrow circumstances, both the reallocation of judicial
power away from the courts to executive agencies’® and the realloca-
tion of executive power away from the executive branch to the
courts.” The Court has also allowed courts to assume the legislative
function of fashioning eriminal sentencing guidelines.’? The Court
has sometimes tolerated these arrangements because the circum-
stances were narrow, but always because the proposed arrangement
fit the institutional capabilities of the empowered branch and because
no real threat to the influence and function of the branches was ap-
parent.”® The Court, however, has not signed off on every proposed
rearrangement of Constitutional power. It did not permit, for exam-
ple, the engrafting of executive functions on an official controlled by
the Congress.’”® The Court found no practical considerations to jus-
tify this de facto transfer of executive power to the legislature and
perhaps saw a danger of future Congressional encroachment on exec-
utive action.?®

The overall theme of these federal cases is one of concern for
separation of powers tempered by notions of reasonableness. Ne-
braska case law has itself echoed this theme, with the Nebraska
Supreme Court recognizing the need for a flexibly administered sepa-

Court in Youngstown noted the counterproductivity of a complete separation of pow-
ers: “While the Constitution diffuses power the better to secure liberty, it also con-
templates that practice will integrate the dispersed powers into a workable
government.” Id. at 635 (Jackson, J., concurring).

68. See infra notes 68-75 and accompanying text.

69. See, eg., Skinner v. Mid-America Pipeline Co., — U.S. —, 109 S. Ct. 1726
(1989); Industrial Union Dep’t v. American Petroleum Inst., 448 U.S. 607 (1980). There
have been only two cases, both of which arose during the New Deal era, when the ad-
ministrative state was at its most controversial, in which the Supreme Court ruled that
a delegation of legislative authority to the executive branch was unconstitutional. Pan-
ama Ref. Co. v. Ryan, 293 U.S. 388 (1935); A.L.A. Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935). )

70. Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 851-52 (1986).

T71. Morrison v. Olson, 487 U.S. 654, 108 S. Ct. 2597, 2612-13 (1988).

72. Mistretta v. United States, — U.S. —, 109 S. Ct. 647 (1989). )

73. See, e.g, id. at 664. The Court stated that the vesting of rulemaking by Con-
gress “in the Judicial Branch, far from being ‘incongruous’ or vesting within the Judi-
ciary responsibilities that more appropriately belong to another Branch, simply
acknowledges the role that the Judiciary always has played, and continues to play, in
sentencing.” Id.

74. Bowsher v. Synar, 478 U.S. 714, 734 (1986).

75. Id.
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ration of powers doctrine. Thus, the Nebraska Supreme Court has
rejected legislative encroachments on its adjudicative function,?® but
not when the perceived intrusion falls short of threatening the
courts’ constitutional function.””? Like the United States Supreme
Court, the Nebraska court has found both the delegation of legisla-
tive authority to the executive’ and the fashioning of mandatory
minimum criminal sentences by statute to be constitutional.”® In
short, Nebraska state law is in accordance with federal law in its
adoption of a “functional” approach to these basic constitutional
questions.50

The Giger case presented a separation of powers problem for
which these authorities were relevant. In Giger, a legislative body,
the Omaha City Council, exercised adjudicative power.8! The ques-

76. The Nebraska Court surveyed the holdings of state courts in this regard in
State v. Moore, 210 Neb 457, 474, 316 N.W.2d 33, 43 (1982):

The separation of powers doctrine imposes restrictions upon the legislative

branch to limit the judicial functions of the courts. The legislature cannot, by

subsequent legislation, divest rights which have vested by virtue of a judg-
ment. City of Wayne v. Adams, 156 Neb. 297, 56 N.W.2d 117 (1952). The legis-
lature cannot enact legislation to retroactively open or vacate a judgment.

Mooney v. Drainage District, on rehearing 134 Neb. 192, 278 N.W. 368 (1938),

cert. denied 305 U.S. 622, 59 S. Ct. 84, 83 L. Ed. 398 (1938). The limits of the

jurisdiction conferred upon the Supreme Court by the Constitution may not

be increased or extended by legislative enactment. State ex rel. Wright v.

Barney, 133 Neb. 676, 276 N.W. 676 (1937); Miller v. Wheeler,” 33 Neb. 765, 51

N.W. 137 (1892); State v. Hall, 47 Neb. 579, 66 N.W. 642 (1896). The legislature

cannot change procedures established by the Constitution. State ex rel. [Bai-

ley] v. Ellis, 156 Or. 83, 66 P.2d 995 (1937). The legislative branch cannot in-
terfere with the judicial function of adjudicating the fact of an acquittal. In re

Johnston, 3 Cal. 2d 32, 43 P.2d 541 (1935). The legislature may not reverse a

judgment. Roberts v. State, 160 N.Y. 217, 54 N.E. 678 (1899). The legislature

may not direct the disposition of a case in which judicial jurisdiction has at-
tached. State v. Costen, 141 Tenn. 539, 213 S.W. 910 (1919). It is to be clearly

inferred from the foregoing principles that the legislative branch cannot di-

rect the disposition of one case by the factual determinations in another.

Id. See accord, K N Energy, Inc. v. City of Scottsbluff, 233 Neb. 644, 650, 447 N.W.2d
2217, 232-33 (1989). .

77. In concluding that a legislative interpretation of the Nebraska Constitution
did not violate separation of powers principles, the Nebraska Supreme Court stated
that: “we see no reason to treat the Legislature’s expression of its assessment of the
limits of its constitutional power as an encroachment upon the powers granted to the
judiciary. [The statute] in no way encroaches upon the powers commonly exercised by
the courts of this state to interpret and enforce their interpretations of the state consti-
tution. It in no way infringes upon the power of this court.” State ex rel. Douglas v.
Beermann, 216 Neb. 849, 853, 347 N.W.2d 297, 300 (1984); See also, Moser v. Turner, 180
Neb. 635, 639, 144 N.W.2d 192, 195 (1966).

78. Rust v. Gunter, 228 Neb. 141, 143, 421 N.W.2d 458, 460 (1988).

79. State v. Stratton, 220 Neb. 854, 860, 374 N.W.2d 31, 35 (1985).

80. See supra note 73-76. The varying approaches to resolving separation of pow-
ers problems can be divided into two camps. “Functionalists” take a more pragmatic
approach while “formalists” adhere more closely to the structural boundaries of consti-
tutional text.

81. See supra notes 31-60 and accompanying text.
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tion becomes whether this exercise should be read to violate the
state’s separation of powers doctrine. The contention here is that it
does. First, legislative bodies are unfit to adjudicate evenly and relia-
bly. Courts, not legislatures, carefully consider evidence; guard assid-
uously against the infection of bias; assure equal access and regard
for all persons affected by, and participating in, adjudications; limit
findings to a record produced and tested by formal proceedings; and
explain at length the conclusions reached and the reasons prompting
those conclusions. Legislatures use none of these procedures, but
provide instead a decisionmaking forum characterized by political
pressure, deal-making, and a decided lack of pace and decorum.

This institutional dissimilarity was conclusive for Justice Lewis
F. Powell in the landmark decision in Immigration and Naturaliza-
tion Service v. Chadha.82 In Chadha, the Court reviewed the so-
called “one-house veto.” Congress (a legislative body) had granted to
itself in numerous statutes the right to overturn agency adjudications
by a simple floor vote of either chamber of the Congress.83 The
House exercised this self-allocated power in Chadha to order the de-
portation of an alien, reversing a prior agency determination.8¢ The
decision to deport the alien was clearly an adjudicative one, as it im-
plicated no overriding considerations of public policy or public wel-
fare. The decision instead affected the rights of a closed set of
persons based presumably upon an assessment of those persons’ com-
pliance with statutory standards.?5 Justice Powell recognized the ad-
judicative character of this decision in his concurrence, stating that
“Iwlhen Congress finds that a particular person does not satisfy the
statutory criteria for permanent residence in this country it has as-
sumed a judicial function in violation of the principal of separation of
powers.”’86

Justice Powell further explained that:

The House did not enact a general rule; rather it made its

82. 462 U.S. 919 (1983).

83. Id. at 944-45.

84. Id. at 926-28. .

85. Id. at 928. The majority opinion in Chadha demonstrated the difficulty courts
have in determining the nature of decisionmaking. The Court characterized the depor-
tation decision as an exercise of legislative power. The Court gave three reasons for
this conclusion. First, it noted that “the House took action that had the purpose and
effect of altering the legal rights, duties, and relations of persons, including the Attor-
ney General, Executive Branch officials and Chadha, all outside the Legislative
Branch.” Id. at 952. Second, it observed the role of a one-house veto in supplanting
decisionmaking otherwise requiring complete legislative procedures. Id. at 954, Third,
it ruled that the decision to deport Chadha rested on “determinations of policy” that
were legislative in nature. The first two assertions shed no light on the nature of the
power exercised in Chadha and the third, while relevant, borders on fantasy.

86. Id. at 960 (Powell, J., concurring).
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own determination that six specific persons did not comply
with certain statutory criteria. It thus undertook the type of
decision that traditionally has been left to other branches.
Even if the House did not make a de novo determination,
but simply reviewed the Immigration and Naturalization
Service’s findings, it still assumed a function ordinarily en-
trusted to the federal courts. Where, as here, Congress has
exercised a power ‘“that ‘cannot possibly be regarded as
merely an aid of the legislative function of Congress,” the
decisions of this Court have held that Congress impermissi-
bly assumed the function that the Constitution entrusted to
another branch.87

All of this, Justice Powell concluded, gave rise to “the very danger

the Framers sought to avoid — the exercise of unchecked power.”88

The same reasoning and fear apply to the Giger situation: Al-
lowing the City Council to adjudicate provides a decisionmaker, insti-
tutionally and procedurally ill-suited to undertake the task, with an
essentially unchecked power. In addition, no practical circumstances
justify the Council’s assumption of adjudicative power. The variance
and special use permit procedures could have resolved the One Pa-
cific Place development®® controversy while extricating the Council
from the decisionmaking. Alternatively, a “floating zone” mecha-
nism could have been used. An ordinance of this type is a legislative
judgment which recognizes a public need for particular land uses (for
example, sports facilities or shopping centers). But the mechanism
“floats” those land classifications over the jurisdiction until some pro-
posal for such development comes forth. At that time, a zoning deci-
sion whether to allow the use and affixing its location can be made
through appropriate adjudicative channels.9® As with the variance
and special use procedures, the floating zone ordinance approach
would relieve the City Council of an adjudicative function and would -
impose restrictions on land use as well.9!

Another procedural mechanism for Giger-like decisionmaking
can be found in section 19-4401 of the Nebraska Revised Statute.
This statute, mysteriously unmentioned in Giger, governs planned
unit developments of the sort proposed for the Renstrom property.
At section four, the statute provides:

87. Id. at 964-66 (Powell, J., concurring) (quoting Buckley v. Valeo, 424 U.S. 1, 138
(1976) (citations omitted).

88. Id. at 966 (Powell, J., concurring).

89. See supra notes 23-25 and accompanying text.

90. For general information on the floating zone mechanism, see D. HAGMAN & J.
JUERGENSMEYER, supra note 56, § 4.10 at 88-90.

91. See, e.g., OMAHA, NEB., MUNICIPAL CODE § 55-190(g) (1987) (providing that a
favorable vote of five City Council members is necessary for approval).
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The approval of planned unit developments, as authorized
under a planned unit development ordinance, shall be gener-
ally similar to the procedures established for the approval of
zone changes. In approving any planned unit development, a
city may, either as a condition of the ordinance approving a
planned unit development, by covenant, by separate agree-
ment, or otherwise, impose reasonable conditions as deemed
necessary to ensure that a planned unit development shall
be compatible with adjacent uses of land, will not overbur-
den public services and facilities, and will not be detrimental
to the public health, safety, and welfare. Such conditions or
agreements may provide for dedications of land for public
purposes.92
This provision is directly on point and raises an independent question
of the legality of using procedures other than those it contemplates.93
Beyond that basic observation, from a separation of powers perspec-
tive, the provision supplies all of the flexibility that the city needs for
contract zoning, and does so without entangling the City Council in
the frontline contract formation process. It is important that the pro-
vision expressly requires that these decisions must follow a proce-
dural form “generally similar” to that used for the approval of zoning
changes.?* That language, while granting a city council a prominent
role in the decisionmaking, would seem to disallow the less common
practice of direct city council participation in actual negotiations.
The ordinance does allow negotiation by the “city”; to be constitu-
tional, however, the ordinance should not be read as contemplating
negotiation by a city council.%%

s

If these alternatives were somehow not feasible, a city council
could still delegate its legislative rezoning authority to the zoning
board in these contexts. Such transfers of authority to the executive
branch of the city government would in all likelihood survive a sepa-
ration of powers challenge.?® To accomplish the delegation constitu-
tionally, a council would need to circumscribe the transferred
authority by imposing some “intelligible principle” requirement®’ or

92. NEB. REV. STAT. § 19-4401(4) (1987).

93. Id. The statute applies to “cities of the metropolitan class,” like Omaha,
which have populations of 300,000 inhabitants or more. NEB. REv. STAT. § 14-101
(1987).

94, NEB. REV. STAT. § 19-4401(4) (1987).

95. Johnson v. Robison, 415 U.S. 361, 366-67 (1974) (noting that “it is a cardinal
principle that this Court will first ascertain whether a construction of the statute is
fairly possible by which the [constitutional] question[s] may be avoided”).

96. Rust, 228 Neb. at 143, 421 N.W.2d at 460. Delegations of judicial authority
away from the judiciary may be viewed more skeptically. Ensrud v. Ensrud, 230 Neb.
720, 730, 433 N.W.2d 192, 199 (1988). '

97. J. W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928). The intel-
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by otherwise “mark[ing] the field”?8 within which administrative re-
zoning decisions must conform. A city council would still retain its
supervisory role and it could negate zoning board decisions by ordi-
nance. Under this scenario, however, a council would be acting legis-
latively, or at least more so. A council’s involvement would be
irregular and passive and its zoning decisions could more safely be
presumed to spring from considerations of public welfare.

B. PROCEDURAL DUE PROCESS

Factually related to, but legally distinct from the separation of
powers problem is the problem of procedural due process. Contract
zoning seriously implicates the due process rights guaranteed by the
fourteenth amendment to the federal Constitution. That amendment
forbids any deprivation of “life, liberty, or property without due pro-
cess of law.”99

The procedures that accompanied the City Council’s rezoning de-
cision, including its adoption of the Development Agreement, were
an amalgam of legislative procedure and behind-the-scenes negotia-
tion. The legislative procedure took the form of a public hearing at
which interested persons voiced their views about the proposed de-
velopment.l%° The record implied the hearing was a loosely struc-
tured affair without the procedural protections common to adversary
hearings.101 It provided no opportunity, for example, to test the reli-
ability of information by hearsay and relevancy rules, direct and
cross-examination, and the like. Witnesses apparently were not
under oath. No guarantee that all City Council members would at-
tend all public hearings was in place. No opportunity for submission
of written arguments was supplied, and the solemn atmosphere of a
courtroom was decidedly lacking. The negotiation component of the
City Council’s decisionmaking procedure was, moreover, a private af-
fair, unadvertised and unattended by affected members of the
public.102

The amount of process that is due affected persons, in this case
homeowners living near the One Pacific Place development, is that
given in Matthews v. Eldridge.’9® The Court in Matthews required

ligible principle serves to limit the exercise of legislative power within certain substan-
tive boundaries or only upon the occurrence of a contingent event, or both. Id.
98. Yakus v. United States, 321 U.S. 414, 425 (1944).
99. U.S. CONST. amend. X1V, § 1. The fourteenth amendment states that no State
shall “deprive any person of life, liberty, or property, without due process of law.” Id.
100. See supra note 43 and accommpanying text.
101. See supra notes 36-47 and accopanying text.
102. Brief for Appellant at 6-7 (giving no indication of observance of any typical
adjudicatory safeguards).
103. 424 U.S. 319 (1976).
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the balancing of three factors to determine the amount of process
due: '

First, the private interest that will be affected by the official
action; second, the risk of erroneous deprivation of such in-
terest through the procedures used, and the probable value,
if any, of additional or substitute procedural safeguards; and
finally, the Government’s interest, including the function in-
volved and the fiscal and administrative burdens that the ad-
ditional or substitute procedural requirement would
entail.104

A consideration of these factors makes the constitutionality of
the contract zoning procedures followed in Giger extremely doubtful.
First, the private interest affected by the official action in Giger, the
right to use property, is great. Property rights are fundamental state-
created interests, implicating among other things, interests in per-
sonal autonomy as well as in simply maintaining land value.l> Be-
cause these interests are substantial, more elaborate procedural
protections are required.10¢

Second, the risk of erroneous deprivation of that interest is also
great. The City Council’s procedures are not geared toward careful,
unbiased resolution of factual disputes.19? Indeed, they even compli-
cate judicial review by failing to require a contemporaneous explana-
tion of reasons underlying the rezoning decision. Accordingly, in line
with the second test from Matthews, the “probable value” of substi-
tute procedural safeguards is substantial. Typical adjudicative proce-

104. Id. at 335 (1976). The Court in Matthews specified the test for compliance
with federal constitutional due process required of administrative agencies conducting
adjudication. Given the proposition that the Giger rezoning is adjudicative in nature,
Matthews becomes applicable.

105. Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577-78 (1972).

106. See supra text following note 81. In other circumstances analogous to zoning,
the Nebraska Supreme Court ruled in favor of more elaborate procedural protections.
In Ruwe v. School Dist. No. 85, 120 Neb. 668, 234 N.W. 789 (1931), the court discussed
the due process implications of a county decision changing the boundary between two
school districts. The change had been accomplished without notice to affected resi-
dents. The court found the governing statute to be unconstitutional, stating that
“[slince there was no statutory provision for notice to those whose financial burdens
would necessarily be increased by the exercise of judicial power, or for a hearing, the
section violate[d] the due-process clause of the state and federal Constitutions and
[was], therefore, unconstitutional and void.” Id. at 672, 234 N.-W. at 791. See also,
Fasano v. Board of County Comm'rs, 264 Or. 574, —, 507 P.2d 23, 30 (1973) (holding
that “[plarties at the hearing before the county governing body [deciding on a proposed
single-parcel zoning amendment were] entitled to an opportunity to be heard, to an op-
portunity to present and rebut evidence, to a tribunal which [was] impartial in the
matter — i.e., having had no pre-hearing or ex parte contacts concerning the question
at issue — and to a record made and adequate findings executed”).

107. See supra notes 100-02 and accompanying text.
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dures would be far more fitting. Justice Powell, in Chadha, made the
point well: '
In deciding whether Chadha deserves to be deported, Con-
gress is not subject to any internal constraints that prevent it
from arbitrarily depriving him of the right to remain in this
country. Unlike the judiciary or an administrative agency,
Congress is not bound by established substantive rules. Nor
is it subject to the procedural safeguards, such as the right to
counsel and a hearing before an impartial tribunal, that are
present when a court or an agency adjudicates individual
rights. The only effective constraint on Congress’ power is
political, but Congress is most accountable politically when it
prescribes rules of general applicability. When it decides
rights of specific persons, those rights are subject to “the tyr-
anny of a shifting majority.”108
The last Matthews factor for determining the constitutionality of
adjudicative procedures is the government’s interest in continued use
of the present procedures. In Giger, the government’s interest is
slight. There are other expeditious procedural approaches the gov-
ernment could use.l%® Moreover, the government has a real and sub-
stantial interest in providing justice and assuring reliable and
fundamentally fair decisionmaking.11® The City Council’s loose pro-
cedures undermine that interest. This third balancing factor there-
fore joins the others in showing the need for more elaborate
procedures.

Additionally, there is the matter of judicial review. Judicial re-
view is a mainstay of procedural due process and is perhaps the
greatest single safeguard provided to persons aggrieved by govern-
mental decisionmaking.’* The protective value of judicial review,
though, is seriously circumscribed when the decision under review is
viewed as “legislative.”112

The court in Giger proved the point when it recited the standard
of review for legislative decisions in Nebraska. Judicial review in
such circumstances is highly deferential to the decision under consid-
eration and extends a presumption of validity “absent clear and satis-

108. Chadha, 462 U.S. at 966 (Powell, J, concurring).

109. See supra notes 22-26 and accompanying text.

110. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 544 (1985) (commenting on
the interest of a governmental entity which had terminated an employee in avoiding
“disruption and erroneous decisions,” even in cases in which the brunt of the disrup-
tion or error would fall on the terminated employee).

111. Courts are particularly hesitant to cut off judicial review. Abbott Laborato-
ries v. Gardner, 387 U.S. 136, 140-41 (1967); Joknson, 415 U.S. at 373-74.

112. Judicial review of legislative action is highly deferential. Bucholz, 174 Neb. at
869-70, 120 N.W.2d at 275. See infra notes 112-15 and accompanying text.
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factory evidence to the contrary.”''® The court elsewhere
characterized judicial review of legislative activity as “limited to de-
termining whether the conditions imposed by the city for rezoning
are reasonably related to the interest of public health, safety, morals
and the general welfare.”1*¢ This standard of review imposes on
objectors a burdensome obligation to show the rezoning decision was
‘“unreasonable, discriminatory or arbitrary, and that the regulation
bears no relationship to the purpose or purposes sought to be accom-
plished by the ordinance.”115 The court presumes
constitutionality.116

Judicial review of adjudication is less deferential. Courts review-
ing adjudication can make affirmative judgments on the reasonable-
ness of the adjudication.1'” The appellate tribunal is not burdened by
a requirement to respect judgments which lack wisdom.118

By viewing this single-parcel rezoning as “legislative,” the Giger
court strips aggrieved individuals of the more rigorous standard of re-
view to which they are entitled in adjudicative proceedings. This is a
serious, perhaps fatal, denial of due process to residents near the
Renstrom property who opposed the rezoning decision.

CONCLUSION

Contract zoning is not an irreplaceable feature of a land use reg-
ulation program. It is not the exclusive vehicle by which a too-rigid
legal structure may be made flexible and more efficient. Contract
zoning is a troublesome practice which exacts serious costs in the

113. Giger, 232 Neb. at 684, 442 N.W.2d at 190.

114. Id. at 682, 442 N.W.2d at 189.

115. Id. at 685, 442 N.W.2d at 191.

116. Id.

117. See, e.g., Fasano, 264 Or. at —, 507 P.2d at 27. After holding that a single par-
cel rezoning action was adjudicative, the Fasano court “reject[ed] the proposition that
judicial review of the county commissioners’ determination to change the zoning of the
particular property in question [was] limited to a determination whether the change
was arbitrary and capricious.” Id.

118. For an excellent example, see Kuehne, 136 Conn. at 72, A.2d at 478-79. The
court in Kuehne declared a zoning amendment action to be adjudicative and felt no
need to extend deference to it. The court stated that:

In the case before us it is obvious that the council looked no further than the
benefit which might accrue to [the landowner] and those who resided in the
vicinity of his property, and that they gave no consideration to the larger
question as to the effect the change would have upon the general plan of zon-
ing in the community. In fact, the controlling consideration seems to have
been that {the landowner] intended to go ahead at once with his building
rather than any consideration of the suitability of the particular lot for busi-
ness uses.

Id.
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form of unreliable decisionmaking, potential for abuse, and infringe-
ment of personal rights.

Further, contract zoning raises questions of enforcement. While
the city may enforce violations of contract terms, it is often unclear
whether nearby landowners can enforce violations of contract terms
as third-party beneficiaries. Whether the contract binds successors in
interest is another often unresolved question, as is the matter of the
contract’s potential status as a covenant which “runs with the
land.”119

Contract zoning, furthermore, undercuts Euclidean zoning. Eu-
clidean zoning segregates incompatible uses; contract zoning often
combines them, relying on site-specific contractual controls to reduce
the adverse effects of the combination. This substitution of the form
of land use controls creates a “performance standard zoning” system
in place of Euclidean zoning.

Beyond that, contract zoning raises the specter of spot zoning.
Spot zoning is the “singling out of a small parcel of land for a use or
uses classified differently from the surrounding area, primarily for
the benefit of the owner of the property so zoned and to the detri-
ment of the area and other owners therein.”’?° Not every exercise of
contract zoning is spot zoning, but pursuit of the practice increases
the likelihood of spot zoning by elevating an institution designed to
be susceptible to political influence to the role of an essentially unre-
viewable decisionmaker. At a minimum, contract zoning creates an
appearance of impropriety. :

Contract zoning also potentially disables government if in fact
contract terms restrict the power of city government to amend land
use ordinances in the future. Such a disability is the de facto
equivalent of a permanent delegation of legislative power, and thus is
a difficulty of constitutional proportions.

Finally, in Nebraska, contract zoning of planned unit develop-
ments may violate the authority delegated to the city by section 19-
4401 of the Nebraska Revised Statutes.1?!

The cumulative message is clear. Even though many courts ac-
cept contract zoning, the Nebraska courts should disapprove it when-
ever possible. While expressly recognizing that even single-parcel
rezoning actions may be “legislative,” the court should presume, ab-
sent clear and convincing evidence to the contrary, that contract zon-

119. A covenant is a property interest arising by virtue of an enforceable agree-
ment among persons. It “runs with the land” when successors to a fee interest in land
are bound by its restrictions or may enforce its benefits. See generally, J. DUKEMINIER
& J. KRIER, PROPERTY ch 9, at 825 (2d ed. 1988).

120. Bucholz v. City of Omaha, 174 Neb. 862, 870, 120 N.W.2d 270, 275-76 (1963).

121. See supra note 92 and accompanying text.
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ing is adjudicative. In such cases, the zoning ordinances should be
invalidated on judicial review for reasons of separation of powers and
procedural due process.

Failing that, the court should apply section 19-4401 to the con-
tract rezoning of planned unit developments and read that section as
disallowing any direct role by a city council in contract formation. If
the court chooses to tolerate contract zoning, it should at least review
contract zoning decisions by the more rigorous standard of review
that is reserved for adjudicative decisions.



