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SUMMARY OF 1998 LB 1041
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During the 1998 session of the Nebraska Legislature, LB 1041
was passed and then signed into law by Governor Ben Nelson. The
bill had the emergency clause, but it specified an effective date of July
1, 1998, as to all provisions. The primary purpose behind LB 1041
was to bring Nebraska into compliance with the provisions of the Fed-
eral Adoption and Safe Families Act of 1997 (“ASFA”).1 ASFA
amended numerous provisions of the Social Security Act tied to fed-
eral funding for child welfare programs, which is available to states
that are in compliance with federal requirements.

The main thrust of ASFA is to clarify the federal law as it applies
to reasonable efforts to prevent the removal of children and to reunify
families where removal has been required. The Congress came to be-
lieve that some states were misinterpreting congressional intent with
regard to earlier federal statutory enactments requiring reasonable ef-
forts with regard to preventing removal of children and reunifying
families. There was a belief that many states continued efforts of
maintaining a child in the family household or persisted in efforts to
reunify families in the face of significant barriers and, more impor-
tantly, in the face of safety concerns relative to the child in the home.
ASFA makes it abundantly clear that the primary guiding principal
for the courts and child welfare agencies is the health and safety of
children appearing before the courts in juvenile proceedings. LB 1041
codifies this principle — along with other federally mandated provi-
sions — into Nebraska law.

While the main purpose of LB 1041 was to get Nebraska into com-
pliance with ASFA provisions, the bill also made other modifications
to various child welfare-related statutes beyond the ASFA require-
ments. These provisions should not be overlooked.

At its outset, LB 1041 creates concurrent original jurisdiction in
the separate juvenile courts in Probate Code guardianship matters as
to children already under the jurisdiction of a separate juvenile court.
There are also provisions to provide for concurrent original jurisdic-
tion over paternity determinations in the separate juvenile courts and
county courts, where such courts already have established jurisdiction
over the child whose paternity is in question.

t Legal Counsel, Nebraska Department of Health and Human Services.
1. 42 U.S.C. §§ 601 to 679 (1997).
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Adoption law was also modified in LB 1041. Concurrent original
jurisdiction was created in the separate juvenile courts over adoption
proceedings relating to children already under the jurisdiction of such
courts. Additionally, in response to a recent appellate court decision,
the bill eliminated the requirement that written consents in adoption
cases must accompany the petition. Rather, those provisions now re-
quire that written consents shall simply be filed with the court. Simi-
lar changes are included relating to the filing of pre-placement
adoptive home studies. -

One of the primary and repeated changes brought about through
LB 1041 is to require that the juvenile’s health and safety be the para-
mount concern at all stages of juvenile proceedings. This considera-
tion takes precedence above all others.

The law was also changed regarding reasonable efforts relating to
the removal of a child from the home, or reunification of families,
where removal has been necessary. There are now statutorily man-
dated exceptions relating to reasonable efforts requirements. Specifi-
cally, if a court determines that any one or more of these exceptions
applies, then no reasonable efforts to avoid removal or reunify a par-
ticular family are necessary and the court must then conduct a perma-
nency hearing within thirty days of the determination that one or
more of said exceptions applies.

Permanency hearings are a new feature mandated by LB 1041.
They are required to be held no later than twelve months after a child
has first entered foster care and must also be held at any point in a
case in which a child has reached a so-called “15/22 month threshold,”
whereby the child has been in out-of-home care for fifteen of the pre-
ceding twenty-two consecutive months.

The purpose of the permanency hearing is to determine the best
permanency options available to children under the jurisdiction of the
court. Nowhere in the law is the court required to order termination
of parental rights proceedings to be filed, but the law does provide that
the court must determine whether certain exceptions apply and —
under the 12-month permanency review — determine what perma-
nency alternatives best apply in a given case. LB 1041 amends provi-
sions of both the Juvenile Code? and the Foster Care Review Act3
regarding the process of permanency hearings.

Where none of the statutorily mandated exceptions to proceeding
with termination of parental rights can be found to exist by the court,
then the law requires that the State file termination of parental rights
proceedings. If one or more exceptions applies, then termination pro-

2. NeB. Rev. StaT. § 43-1301 to -1318 (Reissue 1993).
3. NEeB. Rev. StaT. § 43-245 to -3001 (Reissue 1993).
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ceedings need not be filed. However, additional permanency hearings
must be held no less frequently than every twelve months while the
case remains open.

The main thrust of both ASFA and LB 1041 is to force parents to
“fish or cut bait.” In other words, parents must address — in a timely
fashion — the issues that led to adjudication or face a prompt termi-
nation of their parental rights. This helps to ensure that children will
not languish in the uncertainty of foster care interminably. Perma-
nency in some appropriate setting is always the goal, and it must be
pursued promptly and vigorously under the new provisions of the law.

This is a very abbreviated and cursory overview of some of the
main provisions of LB 1041 as passed by the 1998 Nebraska Legisla-
ture. Hopefully this brief introduction will acquaint you well enough
with the general subject of the bill so that you can consult copies of the
bill or the session laws for the necessary details that you will need to
become familiar with if you practice before juvenile courts and county
courts sitting as juvenile courts.
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