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EDITOR’S NOTE

The following two articles analyze various aspects of conviction
and sentencing of felonies in Douglas County, Nebraska, Emphasis
was placed on the effects of pretrial release on bail and how plea
bargaining affects sentencing. Both writers used the same meth-
odology and, with exceptions noted below, the same population.
Hawkinson focused on the effect of pretrial release on conviction
and sentencing. Kulig emphasized plea bargaining and discussed
other factors affecting sentencing. However, many of the major
topics were discussed by both writers. In order to eliminate redun-
dancy and to present the primary themes clearly, the articles have
been combined. Where a topic discussed by one writer was more
fully analyzed by the other writer, only the more complete analysis
was presented. The methodology explanation which follows ap-
plies to both articles.

This is one of the first collections and analyses of such data in
Nebraska. Admittedly, complete statistical analysis is not pre-
sented. However, it is hoped that these studies will encourage fur-
ther inquiry.

METHODOLOGY
Stupy PERIOD

This study analyzes the felony filings in Douglas County Dis-
trict Court! in the years 1970, 1971 and 1972, which were terminated
by October, 1973 as a result of dismissal by the court or prosecutor,
a guilty plea or an adjudication.

NuMBER OF CASES IN THE STUDY

The total number of felony cases filed during the study period
and terminated by October, 1973, was 2,046. Of this number there
was insufficient additional information for 52 cases. Thus, the re-
maining 1,994 cases comprised the population under analysis. The
reason for rejecting most of these cases was the fact that the sen-

1. Comprising the Fourth Judicial District of Nebraska.



926 CREIGHTON LAW REVIEW [Vol. 8

tencing judge had failed to initial the docket sheet subsequent to
sentencing. The name of the sentencing judge was considered cru-
cial for analysis, and therefore each time this happened a case was
rejected.

For the Kulig study, the population was reduced by the 401
drug cases occurring during the study periods making the total pop-
ulation 1,593 cases. This reduction in the population was necessi-
tated by a change in the drug laws. From January 1, 1970, to May
26, 1971, all offenders of Nebraska’s drug laws were prosecuted un-
der the statute then in force.2 On May 26, 1971, a new drug law?
came into effect which not only superseded the old law, but signifi-
cantly changed the crime description and the penalty for drug of-
fenses. Consequently, it became impossible to include individuals
charged or sentenced for drug offenses in the plea bargaining stud-
ies. Additionally, other cases were dropped from the population for
purposes of anayzing prior arrest record as a result of difficulty in
identifying individuals in certain cases.* :

CoLLECTION OF DATA

Court Records

The information for this study was derived from three sources.
First, a listing of all felony filings in the district court during the

2. Ch. 91, § 342 [1952] Laws of Neb. 342; ch. 77, § 5 [1953] Laws
of Neb. 246.

3. NeB. REv. STaT. § 28-28-4,125 (Cum. Supp. 1974).

4, The manner in which information relative to prior record was to
be added to the other data was by matching this information on the basis
of defendants’ names. In theory there would be information on every one
of the individuals in the police computer files that would match up with
a defendant’s name from the computer information stored on the court
themselves.

But this plan was not flawless. Two phenomena arose which have been
denominated “no-hits” and “multiple-hits.” A “no-hit” is caused by a lack
of uniformity between information which was programmed in the court
data. Thus, if a defendant’s name was spelled in various ways the com-
puter would not match up the names and a “no-hit” would be the result.

Similarly, multiple prior record information in some instances was
found to match up with a single defendant. This is the “multiple-hit” phe-
nomenon. It was determined that this problem was one of significant pro-
portions in terms of the possible bias that could be injected into the study
if the data contained this possible prejudicial factor. For this reason it was
decided to eliminate those cases containing “multiple-hits” or “no-hits”
when prior record is used as an analyzed variable. Appendix A-I indicates
the number of cases for which information relevant to each factor was ob-
tained.

The result is that of the 1,966 cases originally present in the data base
only 1,474 of these cases have information as to prior record.
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study period from the Douglas County Computer Center was ob-
tained. This included the following information: (1) docket and
page; (2) defendant’s name; (3) how the case was terminated; (4)
disposition of offender (probation or sentence); and (5) bond infor-
mation.

Once this initial information was obtained, it was supplemented

by referring to the docket sheet of each case in the sample. From
the docket sheet the following information was gathered: (1)
length of sentence or probation; (2) crime originally filed against
the individual;® (3) crime upon which the individual was sentenced;
and (4) name of the sentencing judge. Consequently, any case for
which all of the above information was unavailable has been ex-
cluded from this study.
- For each indiviudal in the sample population the specific sen-
tence was recorded in months, discriminating between sentence of
imprisonment and probation. Probation and imprisonment are sen-
tences with qualitative differences. However, it was necessary to
derive quantitative equivalents. The scale in Table I is an effort
to find such a common denominator. The weighted figures listed
below represent an approximation of the relative severity of the
various types or lengths of sentences involved in this study.

SENTENCE WEIGHT

Susgpended sentence 0
Fine, $500 or less 1
Fine, $501 or more 2
Probation, twelve months or less 1
Probation, over 12 months to 24 months 3
Probation, over 24 months 4
Internment six months or less 4
7-12 months 8
13-18 months 12
19-24 months 16
25-30 months 20
31-36 months 24
37-42 months 28
43-48 months 32
49-54 months 36
55-60 months 40
61-72 months 44
73-84 months 48
85-96 months 52
97-108 months 56
109-120 months 60
121 months and over 65

Additionally, the data indicated that two judges in the district court had
sentenced only two cases involved in this study. Therefore, those judges
and their respective cases were not considered as part of the population for
purposes of this study.

5. There is another possible source of bias present in the data sample.
Because of constraints imposed by the requirements of computer program-
ming, it was impossible to include and analyze charges above the third
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Suspended sentences, fines and probation have been translated
into weighted numbers from 0 to 4. On this scale the most severe
non-imprisonment sentence is probation for over 24 months, and
that is equivalent to a term of imprisonment up to six months.
From six months (4) to 60 months (40) the scale raises by four for
each additional six months of prison sentence. At 60 months the
scale raises by four for each 12-month period.

Police Records

Another step in data collection was made from the Omaha Po-
lice Department’s computerized files, which offered information on
the offender’s race, residence, sex, age and past criminal record.

Three problems concerning minor arrest should be mentioned.
First, the information relative to prior arrests was available on a
computer program through Douglas County, but was separate from
that which provided the other information in the data base. This
information had been compiled for the use of the Omaha Police De-
partment and was confidential.

The information on prior arrests was released to Professor
Geoffrey Peters in strict confidence. He evaluated the information
and indicated whether the person’s previous record was: none,
low, medium or high (none=no prior record, low=0-1 offenses,
medium=—2-5 offenses, and high—6 or more offenses) .®

Second, the information relative to prior arrest was a misno-
mer. The data that the police accumulated were more properly de-
nominated prior contacts, since even people who would be com-
plaining witnesses for a crime or the victim of a crime would have
an entry logged against them in the police computer bank. Conse-
quently, it was necessary to analyze each of the 1,474 cases and to
eliminate all non-criminal and minor traffic violations as well as all
cases where the individual was not the alleged perpetrator of the
offense.

While every effort was made to discriminate accurately be-
tween the criminal and non-criminal entries on an individual’s past
contact record, the process was arduous due to the manner in
which the police data are recorded. The space available on a police
record is restricted. Consequently, many entries must be abbrevi-

charge filed or sentenced on. It is assumed that this factor is not too gignifi-
cant as a possible error source because the number of times this phenome-
non occurred is extremely low.

6. It should be noted that any weighting used throughout this analy-
sis adds a subjective factor to the study.
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ated. It is therefore difficult to decipher an individual’s contact rec-
ord. For this reason, error may exist in the analysis of prior crim-
inal records.

Third, at the time contact is made with the police an entry into
a computer terminal is instantaneously made but there is no stand-
ardized encoding system. Thus another source of bias existed be-
cause it was possible for the same information to be recorded in two
different manners.

It is assumed that this factor is not too prejudicial to the results
of the study. This assumption seems reasonable as most of the en-
coding differences in the police data could be deciphered and elim-
inated after analysis of the information.

CATEGORIES

In order to make the data more manageable, individual crimes
were combined into major crime categories. Appendix A-II con-
tains a listing of major crime categories used in the study and penal-
ties prescribed by the applicable section of the Nebraska criminal
code.”

Undoubtedly, this investigation lost a degree of subtlety by
grouping individual crimes into generalized categories. However,
combining crimes with similar elements dramatically expanded the
populations under study, thereby eliminating some potentially spu-
rious distortions® from the data.

7. Later it was determined that a further refinement of categories
would be desirable for the category of larceny and offenses involving
frauds. To effect this result the category was further divided into two
groups on the basis of whether the maximum possible sentence was 0-10
years or 10 years and over.

Another adjustment was made in the crime categorization. The cate-
gory of first degree murder was deleted for the purpose of analysis. It was
assumed that the few cases present and the rather severe penalties imposed
would distort the data within the major crime category of homicide.

In a similar manner the crime of assaulting an officer was dropped from
the major category of assaullive conduct because of a possible disparity
with the other offenses contained therein.

8. A “spurious factor” is an uncontrolled influence on the relationship
under study which tends to mitigate or explain apparent discrepancies in
the data.
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THE EFFECT OF PRETRIAL RELEASE, RACE AND
PRIOR ARREST ON CONVICTION AND
SENTENCING* '

Tom HAWKINSON*

INTRODUCTION

The purpose of this inquiry is to examine by empirical methods
the effect of pretrial release and prior arrest on conviction rates and
sentencing in Douglas County, Nebraska.

Release on bail prior to trial is a necessary adjunct to the con-
cept that one is innocent until proven guilty beyond a reasonable
doubt. As Professor Caleb Foote stated:

The concept that accused persons should not be pun-
ished prior to a finding of guilty has deep roots in our
culture, with no fully comparable history in Europe, and
under our adversary system we have felt it peculiarly ap-
propriate that the accused have the opportunity of “search-
ing for evidence and witnesses, and preparing a defense.”?
(Citation omitted).

Three objectives underlie release on bail prior to trial: (1) it
maximizes the efficacy of the accused’s pretrial preparation; (2) it
avoids the economic hardship which would result if he were incar-
cerated until trial; and (3) release on bail precludes punishment
prior to conviction.

Despite the importance of bail, an inherent inequality exists.
An indigent may be unable to obtain release even if the bail is set
at a small amount. The question arises whether conviction rates
and sentencing differ depending upon whether the accused is re-
leased on bail or remains incarcerated prior to adjudication. Pre-
vious studies!? indicate that those who remain in jail prior to trial
are at a relative disadvantage as compared to those who qualify for
pretrial release of some variety. The purpose of this study is to de-
termine whether this relative disadvantage exists in Douglas
County, Nebraska. Two items were compared so that this determi-
nation could be made. First, conviction rates were analyzed in or-
der to show the likelihood of being convicted of a specific crime.
Second, “propensity towards harshness” was measured to show the

9. Foote, The Coming Constitutional Crisis in Bail: I, 113 U. Pa. L.
REv. 959, 964-65 (1965) [hereinafter cited as Foote].

10.. See, e.g.,, Wald, Pretrial Detention and Ultimate Freedom: A Sta-
tistical Study, 39 N.Y.U.L. Rev. 631 (1964); Rankin, The Effect of Pretrial
Detention, 39 N.Y.U.L. Rev. 641 (1964); and Foote, Compelling Appearance
in Court: Administration of Bail in Philadelphia, 102 U. Pa. L. Rev. 1031
(1954).
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presence or absence of any tendency to treat defendants released
on bail more favorably on matters such as sentencing and probation.

ConNvicTION RATES

Conviction rates for individual crime categories as well as for
major crime categories were extracted from the data. Appendix
B-I shows conviction rates for the individual crime categories which
were studied. Table I illustrates conviction rates when individual
crimes have been combined into major crime categories. '

TasBLE 1

ConvictioN RATES FOR MAJOR CRIME CATEGORIES BY RANK ORDER
(HiGHEST TO LOWEST)

Categories Convictions Not guilty-dismissed
Cannabis offenses 78.6% 21.4%
Burglary 75.9 24.1
Homicide 75.0 25.0
Larceny & related offenses

(under 10 years) 69.1 30.9
Hard Drugs 66.6 33.4
Larceny & related offenses

(over 10 years) 58.6 414
Assaultive conduct 57.2 42.8
Weapons offenses 53.7 46.3

These figures should be compared to the overall conviction rate
for all offenses. The total number of cases resulting in convictions
is 1,335. Dividing this by 1,994, the total number of cases, yields
an overall conviction rate of 67.0 percent.

The figures on conviction rates set forth in Appendix B-I and
Table I were compiled using the whole data base of 1,994 cases. Ta-
bles II and III, infra, were compiled with an adjusted data base.
This adjusted data base also defines the major crime categories on
the basis of the original filed charge. However, several crime cate-
gories were deleted which were not considered proper subjects for
analysis.’? This resulted in a total population of 1,784, which was
further reduced by the number of cases for which all the informa-
tion necessary for analysis could not be obtained. Table II shows
conviction rates for the major crime categories using this adjusted
data base.

11. These include robbery, assault and battery, murder, use of a fire-
arm in commission of a felony and possession of -explosives. The two latter
categories were dropped because their populations were considered to
small for analysis.
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TasBLE II

ConvictioNn RATEs BY RANK ORDER (ADJUSTED DaTa BASE)

Major crime category Convictions Not guilty-dismissed
Burglary 75.6% 24.4%
Homicide 75.0 25.0
Cannabis offenses 71.3 28.7
Larceny & related offenses

(under 10 years) 69.1 30.9
Hard drugs 65.9 34.1
Weapons offenses 62.7 37.3
Larceny & related offenses

(over 10 years) 59.4 40.6
Assaultive conduct 58.6 41.4

The results, with the exception of the categories of weapons of-
fenses and cannabis offenses, are very close to those obtained in Ta-
ble I using the entire data base of 1,994 cases.!? The percentage
change for weapons offenses is 9.0,'3 cannabis offenses 7.3 and for
all other categories the change is 2.0 percent or less.

This adjusted data base was used to study the effect of pretrial
release on the conviction rates for the various charged offenses.
This relationship is shown in Table III.

TasLE ITT
EFrFECT OF PRETRIAL RELEASE ON CONVICTION RATES

Conviction Rates
(Controlling for pretrial release)

CATEGORY (BURGLARY)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 121 39 160 75.6%
In Jail 118 - 38 156 75.6

CATEGORY (HOMICIDE)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 14 4 18 77.8
In Jail 5 2 7 71.4

CATEGORY (ASSAULTIVE CONDUCT)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 50 38 88 56.8
In Jail 39 29 68 57.4

12. The absence of significant variance between the two data bases
tends to further support the assumption made previously that the deletion
of the cases where prior records could not be matched is not prejudicial to
the study as a whole.

13. The discrepancy which exists within the category of weapons of-
fenses may be partially explained by the fact that there are only 36 cases
in that category in the adjusted data base. Thus a small change in data
could result in a larger change in the percentage figure.
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CATEGORY (LARCENY & RELATED OFFENSES—Under 10 years)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 118 55 173 68.2
In Jail 70 24 94 74.5

CATEGORY (LARCENY & RELATED OFFENSES—Over 10 years)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 64 62 126 50.8
In Jail 53 34 87 80.7

CATEGORY (CANNABIS OFFENSES)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 45 12 57 78.9
In Jail 11 5 16 68.8

CATEGORY (HARD DRUGS)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 131 70 201 65.2
In Jail 33 20 53 62.3

CATEGORY (WEAPONS OFFENSES)
Convicted Not guilty-dismissed Total Conviction Rate (%)

On Bail 10 8 18 55.6
In Jail 12 6 18 66.7

These data indicate that release on bail apparently has little ef-
fect upon a person’s chances of conviction. This result is demon-
strated in Table IV, which illustrates the differences in conviction
rates between the major crime categories when pretrial release is
a controlled variable. If the pretrial release variable were signifi-
cant, the results in Table IV would all appear as positive values de-
noting a lower conviction rate for individuals who received bail, as
opposed to those remaining in jail.

TasBLE IV
FAvOoRABLE EFFECT OF PRETRIAL RELEASE ON ULTIMATE DISPOSITION

Percentage effect of

Crime Category pretrial release
‘Weapons offenses +11.1%
Larceny & related offenses

(over 10 years) +10.1
Larceny & related offenses

(under 10 years) +6.3
Assaultive conduct 4-0.6
Burglary — (no net effect)
Hard drugs —2.9
Homicide —6.4
Cannabis offenses —10.1

However, positive values denoting a lower conviction rate for
those released on bail do not occur consistently for all categories.
Although it might have been anticipated that release on bail was
partly determinative of the ultimate disposition, the effect of such
release in this study appears to be neutral.
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It is possible that the effect of the pretrial release variable is
indeed neutral as it bears upon the ultimate disposition. But it is
also possible that an uncontrolled variable caused the effect. Be-
fore examining this possibility further, one other aspect of the data
should be discussed.

PROPENSITY TOWARD HARSHNESS

As stated previously, two elements related to bail were studied
—conviction rates and “propensity towards harshness.” The latter
measures any tendency toward more favorable treatment of those
released on bail.

The first component of this measurement is the probability of
being found not guilty or having the charges dismissed. This is the
converse of the conviction rate, an effect which was found to be
neutral. (See Table IV supra). However, the other two parts of
the “propensity towards harshness” measurement show a tendency
towards harsher treatment once guilt has been established. This
can be measured first by showing what percentage of convicted de-
fendants received sentences as opposed to probation. This informa-
tion is presented in Table V.

TABLE V
PERCENTAGE OF CONVICTED DEFENDANTS SENTENCED
CATEGORY (BURGLARY)

Prison Probation Total Number of Cases
# % # %
On Bail 72 598.5 49 40.5 121
In Jail 102 86.4 16 13.6 118
CATEGORY (HOMICIDE)
Prison Probation Total Number of Cases
%o # %
On Bail 7 50.0 7 50.0 14
In Jail 4 80.0 1 20.0 5
CATEGORY (ASSAULTIVE CONDUCT)
Prison Probation Total Number of Cases
# % # %
On Bail 26 52.0 24 48.0 50
In Jail 34 87.2 5 12.8 39
CATEGORY (LARCENY & RELATED OFFENSES Under 10 years)
Prison Probation Total Number of Cases
% # %o
On Bail 59 50.0 59 50.0 118
In Jail 52 74.3 18 25.7 70
CATEGORY (LARCENY & RELATED OFFENSES Over 10 years)
Prison Probation Total Number of Cases
Yo # %
On Bail 30 46.9 34 53.1 64

In Jail 39 73.6 14 26.4 53
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CATEGORY (CANNABIS OFFENSES)

Prison Probation Total Number of Cases
% # %
On Bail 20 444 25 55.6 45
In Jail 10 90.9 1 9.1 11
CATEGORY (HARD DRUGS)
Prison Probation Total Number of Cases
% # %
On Bail 47 35.9 84 64.1 131
In Jail 28 84.8 5 15.2 33
CATEGORY (WEAPONS OFFENSES)
Prison Probation Total Number of Cases
% # %o
On Bail 5 50.0 5 50.0 10
In Jail 11 91.7 1 8.3 12

The significance of these figures is demonstrated in Table VI,
which shows the difference in percentage between those defendants
released on bail and those who remained in jail prior to their ad-
judication of guilt.

TaBLE VI
PERCENTAGE DIFFERENCE IN TREATMENT OF CONVICTED DEFENDANTS

(Controlling for pretrial release)

Crime Category Percentage Difference
Hard drugs +-48.9%
Cannabis offenses 46.5
Weapons offenses +41.7
Assaultive conduct +35.2
Homicide +30.0
Burglary -4-26.9

Larceny & related offenses (over 10 years) +26.7

Larceny & related offenses (under 10 years) +24.3

A positive number on the above scale denotes more favorable
treatment in relation to the sentence imposed for those who were
on bail as compared to those who remained incarcerated.” Thus,
there is a definite detrimental effect on those convicted defendants
who do not obtain pretrial release. This factor is more significant
when one considers that the overall conviction rate for all offenses
is 67.0 percent.

Control Factors—Prior Arrest

The convicted defendant’s previous record is one factor which
might bear on his disposition. The effect of this variable is pre-
sented as Appendix B-II, which controls for pretrial release. This
information was compiled by a computer run where the first charge
sentenced on defined the crime category.

It was found earlier that the effect of pretrial release on convie-
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tion rates was neutral. This result was obtained from a computer
run that controlled for the variable of pretrial release. A later run
was made to determine if prior arrest had any effect. Appendix
B-III indicates that prior arrest is not the variable which explains
the neutral effect bail has on conviction rates. Either the effect of
bail is indeed neutral or there is another uncontrolled variable pres-
ent which is causing this result.

Control Factors—Race

The race variable was also measured. Data were available for
three racial categories: “white,” “black,” and “other.” However,
there were only a few cases in the “other” category and any results
based on this variable would be unreliable. The black and white
variable has been analyzed in Appendix B-IV.

From the results found in Appendix B-IV, the effect of race
upon the sentencing disposition can be illustrated. Appendix B-1V
shows the difference between the dispositions of blacks and whites,
the norm for the major crime category as a whole (from Table VI)
and the disparity between the disposition of blacks and the categor-
ical norm. The data indicate that race is a fairly important factor
in the sentencing disposition of convicted defendants. This conclu-
sion is summarized in Table VIL

TasLE VII
DispariTy TowARD BLACKS
% Dif- Table .
CRIME CATEGORY Blacks Whites ference X1 Disparity
Burglary +253 4315 — 62 4269 — 16
*Homicide +400 4+ 00 -+40.0 4300 +100
Assaultive conduct +404 -+167 4237 +352 4 5.2
Larceny & related offenses
(under 10 years) +378 4174 4204 243 +135
Larceny & related offenses
(over 10 years) +397 4145 4252 +267 +13.0
*Cannabis offenses — 00 4500 — 4465 —
Hard drugs +37.0 +349 -+ 21 4489 119
‘Weapons offenses +50.0 <4333 +167 4417 + 83

*Denotes category with a small sample size, which should be viewed with
caution.

COMPARISON OF RESULTS

Comparisons in this study were made on the basis of major
crime categories. One of the individual crimes, robbery, was pur-
posely excluded from the previous analyses. This was done because
there is a sufficiently large number of cases in the robbery category
to analyze separately. The accuracy of assumptions made in com-
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bining individual crimes into categories was checked by comparing
robbery to the analyses of the major crime categories. Appendix
B-V indicates that combining individual crimes into categories ap-
parently has not prejudiced the results.

CONCLUSION

To summarize the results of this study, pretrial release and
prior arrest apparently do not have an effect on one’s chances of
getting convicted as demonstrated by the conviction rates shown
above. However, it seems that pretrial release and race have a sig-
nificant effect on the sentence imposed. Also, prior arrest record
of the defendant apparently has a similar effect on the sentence im-
posed, but this influence is not as clearly shown by the data.
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PLEA BARGAINING, PROBATION, AND OTHER
ASPECTS OF CONVICTION AND SENTENCING*

Frank H. Kuric*

Because of its pervasive significance to the individual and so-
ciety, one of the most complicated decisions made by those who ad-
minister the criminal justice system, is the decision to punish an in-
dividual for engaging in criminal activities. The complexity of the
sentencing process is the natural outgrowth of the divergent goals
which punishment serves. On the one hand, society demands a uni-
form response to a certain described type of criminal conduct. It
is a uniformity which takes into account not only the crime commit-
ted, but also the background, family situation and circumstances of
the offender.

Through the implementation of this theory of criminal punish-
ment, society pursues a desirable goal in fair administration of jus-
tice. However, despite the best efforts of those who administer the
criminal justice system, there is, at present, little objective evidence
that these goals are actually being served.!* The purpose of this
study shall be to provide some such evidence through an empirical
investigation of sentencing practices in the Fourth Judicial District
of Nebraska.

The approach taken is bifurcated. First, the process of plea
bargaining in Douglas County is considered. The questions pursued
are: (1) What is the magnitude of plea bargaining in Douglas
County.'® (2) Does the offender who “bargains” actually derive the
benefit of this bargain? (3) Does he derive the full benefit or does
the charge on which he was arrested find reflection in the sentenc-
ing decision?

Second, the significance of such factors as race, age, and prior
arrest record upon the sentencing decision is analyzed.'® It is com-

14. But see United States Attorney’s Office for the Southern District
of New York, 1972 Sentencing Study Southern District of New York (un-
published).

15. Approprimately 17.7 percent of all felony cases filed in the District
Court of Douglas County, Nebraska, during the years 1970, 1971 and 1972
which ultimately resulted in a guilty plea or a finding of guilty, potentially
involved some type of bargaining between the offender and the county
prosecutor. Because this study involved only an analysis of court records,
the above figure does not include any bargaining which was carried on prior
to the filing of the original complaint. In the opinions of the prosecutor’s
office and the public defender’s office, approximately one-third to one-half
of all cases filed in the district court involve some type of bargaining.

16. For a discussion of bail and its effect upon sentencing see the
Hawkinson article supra.
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monly maintained that such demographic factors do, and should,
bear upon the sentencing decision. Some, however, have no bearing
on the culpability or rehabilitative potential of the offender and are,
consequently, improper sentencing considerations.

THE BARGAIN

[Nlor shall any State deprive any person of life, liberty,
or property, without due process of law . . . .
U.S. ConsT. amend. XIV.
One of the more controversial developments in the administra-
tion of criminal justice has been the plea bargain.!” Because plea
bargaining may have an inevitable impact upon the sentencing deci-
sion, this study attempts to analyze its effect.

As indicated above, information was accumulated concerning
the charge or charges originally filed against an individual and the
charge or charges upon which the individual was subsequently sen-
tenced, in order to later analyze charge reductions and learn some-
thing about the process of plea bargaining in Douglas County,
Nebraska.

It should be noted that there is no effort made by county offi-
cials to record the instances of plea bargaining in Douglas County.
Hence, this study relied upon cases where the charges against an
individual were changed subsequent to the filing of the original
complaint. At least two factors place some limitations upon this ap-
proach.

First, included in the sample are not only cases reflecting a bar-
gain, but also cases where the individual was initially over-charged
and the county prosecutor found himself unable to prove that
charge with the evidence in his possession. Consequently, the pros-
ecutor would be required to amend the complaint in those cases,
even though no bargain had been struck.

Secondly, because the bulk of the data accumulated came from
court records, the analysis will deal only with cases subsequent to
the original filing of a complaint. The figures do not indicate when
a higher original charge was merely threatened, and the bargaining
was carried on prior to filing. Throughout this discussion of plea
bargaining the latter should be borne in mind.

Indicated in the court records are the original charges filed
against the offender and any amendment made to the complaint af-
ter that time. Appendix C-I, Column 2, describes the mean sentence

17. See Comment, Official Inducements to Plead Guilty: Suggested
Morals for the Marketplace, 32 U. Cnar. L. Rev. 167 (1964).
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for each of the crimes encountered in the sample population. For
example, of all the individuals sentenced for robbery (60) the mean
sentence was 41.3 on the weighted scale of sentence severity. (See
methodology section).

Column 3 of Appendix C-I calculates the mean sentence
whereas the crime in column 1 is the crime originally filed against
the offender, although the individual may have been sentenced on
another charge. Therefore, for the crime of robbery, 92 individuals
were originally charged with robbery and the mean average sen-
tence for those indiviudals was 32.3. The reason for the disparity
between 41.3 and 32.3 is that several of the individuals represented
in column 3 subsequently were tried for, or pleaded guilty to a dif-
ferent charge—probably as the result of a plea bargain.

As a result of the information provided in Appendix C-I, the
mean sentence for each crime encountered, one can predict with
some assurance that: (1) robbery is an offense which an individual
will willingly bargain away, and (2) those who bargain derive bene-
fit from the bargain. For any crime category where the number
of individuals sentenced for that particular crime is greater than the
number originally filed, it may be presumed that that is a crime for
which offenders will willingly bargain.

By carrying this analysis a step further, one can determine not
only whether a bargain is being received, but also the significance
of that bargain on the sentencing decision. Three steps are neces-
sary:

First, to ascertain the effect of plea bargaining upon sentencing,
one must be able to compare the sentencing decisions made when
a bargain is struck with those which have not been affected by the
bargaining process. .

It is easy to calculate the mean sentence for cases where no bar-
gain has been struck by simply identifying those cases where the
crime originally charged was a single offense identical to the crime
upon which the offender was subsequently punished. In this way
one can derive a mean sentence for all individuals in each major
crime category who did not bargain. Appendix C-II reflects the re-
sults of the major crime categories while Appendix C-III lists the
mean sentence where no bargain was struck for each crime encoun-
tered in the population.

The second step identified cases where a bargain had appar-
ently been struck. There are, at least, two common methods of plea
bargaining. One is charge reduction, where the prosecutor drops
the original charges from the complaint and adds less serious
charges. For example, as the result of a charge reduction an out-
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standing charge of “robbery” might be reduced to “larceny from the
person.”

Another type of plea bargaining is count reduction, where an
offender charged with more than one count of a crime or an addi-
tional count of another crime is permitted to plead guilty to only
one of the counts while all additional counts are dropped. For ex-
ample, an offender charged with three counts of “robbery” might
as a result of his bargain be permitted to plead guilty to only one
count of “robbery.”

TaBLE VIII

CHARGE AND COUNT REDUCTIONS

Charge Count
Crime Originally Filed No Bargain  Reductions Reductions
Robbery 399 ( 43)* 15.4 (32) 39.5 ( 8)
Burglary & related offenses 16.3 (233) 5.9 (47) 29.0 (11)
Assaultive conduct 19.5 ( 67) 6.6 (31) 37.0 ( 8)
Larcenies & frauds 9.5 (192) 5.5 (26) 12.06 ( 3)
Serious larcenies & frauds 13.1 (127) 3.5 (22) 18.1 ( 6)
Weapons offenses 11.3 ( 16) 1.0 (1) 97 (4)
Assault and Battery 3.0 ( 16) — (=) 10 (1)

*Numbers in parenthesis represent individuals in the population.

The sentences reflected in Table VIII for charge and count re-
ductions are the averages for those cases where the crime orginally
charged was in the major crime category indicated at the left. For
figures in the “charge reduction” column, the crime originally filed
against the offender is as indicated at the left, but the crime upon
which the individual was subsequently sentenced may or may not
be the same as originally filed, since by definition he was sentenced
on another lesser offense. One would presume that as a result of
pleading to a lesser offense average sentences for charge reductions
would be lower than the corresponding averages where no bargain
was struck. The data indicate that for every crime category that
hypothesis proved true.

On the other hand, when the bargain results in a count reduc-
tion, the sentences should probably be higher than the correspond-
ing sentences for charge reduction bargains since those who obtain
a count reduction are still being sentenced on the more serious ori-
ginal charge. Furthermore, if one presumes that the sentencing
judge is aware of a count reduction bargain having been made, it
is not unreasonable to also suppose that a judge might be more
strict in sentencing the count reduction defendant because he is ad-
mitting to the more serious of his alleged offenses, whereas the
charge reduction defendant is pleading to the lesser offense.
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In every category the sentences for count reduction have
proven to be higher than the sentences for charge reductions.

It should also be noted that in four of the seven major crime
categories, the sentencing was higher following count reductions
than when no bargain had taken place. This has implications in
light of cases such as United States v. Tucker,'® where the Supreme
Court found it invalid for a judge to consider past convictions which
were obtained in violation of the offender’s right to counsel in sen-
tencing.'® If constitutionally infirm convictions cannot be consid-
ered in sentencing, then alleged crimes which have never been ad-
judicated should be invalid sentencing criteria.

It must be reemphasized, however, that the populations in the
count reduction category of Table VIII (column 3) are relatively
small, and there is a possibility that a spurious factor is distorting
the results.

Returning to charge reductions category of Table VIII the data
indicate that the individual who bargains usually derives a benefit
in the form of a lighter sentence. However, does it necessarily fol-
low that he derives the full benefit of his bargain? Is the defendant
sentenced as though he had not bargained for a charge reduction,
or is the initial charge reflected in the ultimate sentence?

Appendices C-IV through C-VIII attempt to answer this ques-
tion. Each table reflects both the original charge filed and the re-
duced charge upon which the defendant was sentenced. Appendix
C-IV indicates that the mean sentence for all charge reductions
from robbery was 15.4 (see column 4). The question to be answered
is: If those 32 individuals had not been originally charged with rob-
bery but rather had been charged and sentenced on the reduced
charge, what would their mean sentences have been? Column 5 in-
dicates that individuals charged and sentenced on one count of
grand larceny received a mean sentence of 16.2, that individuals
charged and sentenced with one count of “assault with intent to
harm” received a mean sentence of 11.1, and so forth. If the 32 in-
dividuals in Appendix C-IV had been originally charged and sen-
tenced on the reduced charge their mean sentence would have been
the mean average of column 5 weighted by the numbers in column
2 or 13.2. If the bargainers in Appendix C-IV derived the full bene-
fit of their bargains, 13.2 should equal the mean of the sentences
they actually received. As column 4 indicates, this was not the case.
The sentences actually received were longer, thus individuals
charged with robbery who subsequently bargained, did not derive

18. 404 U.S. 443 (1972).
19. Id. at 448.
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the full benefits of their bargain. Judicial awareness of the original
robbery charge seemed to be reflected in the sentence.

Reduction of charge in robbery is the only category where bar-
gaining seemed to result in a longer sentence. In every other cate-
gory, the bargainers seemed to have received more than the full
benefits associated with reduced charges, as shown in Appendix
C-IX.

TaBLE IX

MEAN SENTENCE ACCORDING TO THE OFFENDER’S PLEA

Crime Sentenced Guilty Plea Not Guilty Plea
Robbery 31.0 49.6
Burglary, et al.

Assaultive conduct 22.1 32.8

Larcenies & Frauds
Serious Larcenies & Frauds
‘Weapons Offenses 10.5 27.3

Assault and Battery 4.0 —

Table IX indicates that there is a distinct advantage derived
from pleading guilty as opposed to pleading not guilty and ulti-
mately receiving a conviction sentence. The reasons for this phe-
nomenon are beyond the scope of this study but are interesting to
note in a discussion concerning the sentencing system.

Other factors, besides plea bargaining which may affect disposi-
tion are race, age, pre-trial disposition, and past criminal history,
and the judge sentencing and offender.2 However, the manner and
degree to which any of these factors influences sentencing is largely
a matter of conjecture. The following is an attempt to gain some
insight concerning the affect other factors have upon a sentencing
decision.

Race

[N]or shall any State . . . deny to any person within its
jurisdiction the equal protection of the laws.

U.S. ConsT. amend. XIV.
Constitutionally, race should have no effect upon the sentence
a person receives. However, racial prejudice remains a significant
problem in society and the reality is that discriminatory practices
may exist in public institutions. Consequently, race data may be
of value when considering possible prejudicial effects occurring in

20. See the Hawkinson article supra for discussion of the effect bond
has upon sentencing.
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sentencing. Table X below indicates the mean sentence for whites
and minority race offenders in each major crime category.

TasLE X

MEAN SENTENCE BY RACE

Crime Sentenced Whites Minority
Robbery 40.0* 38.7
Burglary, et al, 16.6 16.7*
Assaultive conduct 24.2* 21.6
Larcenies & Frauds 7.9 10.7*
Serious Larcenies & Frauds 12.0 13.8*
Weapons Offenses 11.8 15.7*
Assault and battery 4.9* 3.1

*Racial group sentenced most harshly.

In three categories, robbery, assaultive conduct and assault and
battery, white offenders were sentenced more harshly, and in the
remaining four categories minority offenders were sentenced more
harshly. Discrepancies which do appear are for the most part of
small magnitude. The largest difference appeared in the category
of weapons offenses where minority offenders received a sentence
which is 3.9 higher than that received by white offenders, while in
the burglary category, minority sentences are only 0.1 higher than
the sentences given white offenders. Table X above, therefore, con-
tains little evidence that race is a factor in the sentencing decision.

In calculating the percentage of convicted offenders in each ra-
cial category who were sentenced to a term of probation rather than
confinement, it is evident that in every crime category except as-
saultive conduct minority offenders received a sentence of imprison-
ment more frequently than their white counterparts. Conse-
quently, a sentencing pattern with possible racial overtones
emerges. But before reaching a conclusion, one must attempt to de-
termine whether the observed disparities are, in fact, based upon
race, or whether they are the result of a spurious factor.

Appendices C-X through C-XIII attempt to categorize and com-
pare disposition and race. Appendix C-X indicates that in all major
categories except assaultive conduct, minorities receive probation
the least.

Past Arrest Record

In an attempt to control not only an offender’s racial character-
istic but also his past arrest record, data was compiled in Appendix
C-XI.

For all crime categories 36.8 percent whites had low past arrest
records, 52.5 percent had medium past arrest records and 10.7 per-
cent had high past arrest records. For the minority, figures in the
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same categories were 18.5 percent, 53.0 percent and 28.5 percent re-
spectively. Since there was a greater tendency for minority offend-
ers to have a higher past arrest record overall, this could account
for the discrepancies observed in comparison to the percent of of-
fenders receiving probation.

As a means of making another comparison, data were gathered
concerning the past arrest record and the mean sentence received
according to race.?! These data showed no significant disparity in
mean sentences received by the two racial groups after controlling
for the past arrest records, just as there was no disparity evident
in the data comparing mean sentence by race.22

However, in 10 of the 21 categories displayed in Appendix C-
XIII whites received probation more often than their minority
group counterparts. In five categories minority offenders received
probation more often than whites and in six instances the percent-
ages were equal. These findings seem to suggest that some of the
disparity observed comparing percent of offenders receiving proba-
tion2% may be attributed to the proportionately greater number of
minority offenders with higher past arrest records. In comparison
minority offenders were treated more harshly in six out of seven
cases, or 85.7 percent of the time.?* In contrast, when past arrest
record is controlled, miniority offenders were treated more harshly
in 10 out of 21 cases, or 47.6 percent of the time.?® If the relative
treatment of white offenders is compared to these percentages, it
is evident white offenders were treated more harshly in 14.3 percent
of the categories receiving probation,?® while a comparison of proba-
tion by race and prior arrest record indicates whites were treated
more severely in 23.8 percent of the categories.?” Consequently, in
both an absolute and relative sense, minority treatment appears
better in Appendix C-XIII than it appeared in Appendix C-X. Dis-
parity in treatment between the races is not, however, fully ex-
plained by Appendix C-XIII. Even when past arrest record is con-
trolled, minority offenders receive probation in proportionately
fewer cases than do their white counterparts.

It will be observed that no discernible pattern of racial bias can
be found among offenders with low past arrest records.?® A pattern

21. See Appendix C-XII.
22. See Table IX in text.
23. See Appendix C-X.
24. Id.

25. See Appendix C-XIX,
26. See Appendix C-X.
27. See Appendix C-XIII,
28. Id.
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based on racial characteristics only begins to emerge in the medium
and high ranges of past arrest record. Thus, whatever factors cause
the patterns in Appendices C-X and C-XIII to develop, would seem
to occur only if the offender has had repeated past encounters with
the authorities. :

Type of Plea

Another important consideration which may be a spurious fac-
tor bearing upon sentences received by different racial groups is the
type of plea entered by a defendant, that is, guilty or not guilty.2
Accepting the data in Appendix C-XIV as rough in that it does not
necessarily account for the member found not guilty, the data col-
lected for this study evidenced that of the percentage of white and
minority offenders who challenged the charge filed against them
and were subsequently found guilty, minority offenders consis-
tently entered not guilty pleas more frequently.3°

One should recall that Table IX above revealed there was a sig-
nificant sentencing advantage to be gained by pleading guilty.
While minority offenders did not appear to have been sentenced
more severely, Appendix C-X illustrated that minority defendants
received probation less frequently. This raises two interesting pos-
sibilities: (1) it is possible that minority offenders are given fewer
probationary sentences because they plead guilty less frequently,
and (2) it is possible that minority offenders are actually sentenced
more leniently than their white counterparts when the type of plea
entered by the defendant is taken into consideration.

Table XI below attempts to shed some light on the first of the
above two possibilities.

TaABLE XI

PERCENT OF OFFENDERS RECEIVING PROBATION, BY PLEA

Crime Sentenced Guilty Plea Guilty Verdict
Robbery 8.3% 0%
Burglary et al. 30.0% 11.1%
Assaultive conduct 34.71% 27.8%
Larcenies & Frauds 36.5% 1.9%
Serious Larcenies & Frauds 46.0% 20.0%
Weapons Offenses 20.0% 0%
Assault and Battery 23.3% 0%

29. 1t should be noted that the data compiled indicated that white of-
fenders are almost always more successful in their challenges than are mi-
nority offenders. See Appendix C-XV.

30. See Appendix C-XIV.
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The reader should note that those who challenged their guilt
were consistently denied probation more frequently than those who
entered guilty pleas. Consequently, since minority defendants chal-
lenge their charge more frequently than white offenders, it is possi-
ble that this explains the disparity in the treatment of the two ra-
cial groups, which was discovered in Appendix C-X and C-XIII.

Turning to the second question raised above, it will be noted
that there is a pattern indicated in Table XII. For all crime cate-
gories except the two larceny and fraud categories, whites were sen-
tenced more harshly than blacks following a plea of guilty. It is
not certain, however, whether this truly indicates a policy to treat
minority offenders more leniently, or whether one or more spurious
factors is merely creating that illusion.

TasrLE XII

MEAN SENTENCE BY RACE oF THOoSE WHo PLEAD GUILTY

Crime Sentenced ‘Whites Minority
Robbery 37.5 30.1
Burglary, et al. 16.5 16.1
Assaultive Conduct 25.3 14.7
Larcenies & Frauds 7.6 10.1
Serious Larcenies & Frauds 12.0 13.1
Weapons Offenses 11.8 10.7
Assault and Battery 4.9 3.1

Pretrial Disposition

The final spurious factor considered is pretrial disposition as
it relates to race.

The offender who is released on bail prior to trial is, of course,
free to help his counsel develop his case and discover factors which
tend to mitigate the seriousness of the charges against him. The
offender who is held in jail prior to trial, on the other hand, can
usually be of little help to his counsel, and very often takes on an
attitude during his pre-trial confinement which unfavorably affects
his case as well as his chances for leniency. Appendix C-XVI indi-
cates that in every category except robbery, a higher percentage of
minority offenders fail to make bail.

In Appendix C-XVII it should be noted that among offenders
released prior to trial there is no discernible pattern of sentencing
discrimination. There was, however, a tendency for minority of-
fenders who were confined prior to trial to have received a some-
what higher average sentence than their white counterparts. This
indicates that minority offenders who are confined prior to trial do
not stand to do as well, as a group, as the similarly situated white
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offenders. No alternative explanation for this pattern was offered
or suggested by the data collected.

Conclusion on Race

While it is frequently difficult to draw firm conclusions on the
basis of statistical data, several observations concerning the effect
of race upon sentencing in Douglas County are in order. First,
there is little evidence to indicate that length of sentence is affected
by the race of the offender. No evidence of any racial disparity in
length of sentence was found until Appendix C-XVII (column 4 and
5) in which minority offenders who did not make bail appeared to
be sentenced more severely than their white counterparts. Unfor-
tunately it is not able to investigate this observation in greater de-
tail.

Second, while there is some indication that minority offenders
are not given probationary sentences as often as whites, the data
also disclosed that the disparity was at least reduced when past
criminal record and type of plea were considered. Consequently,
while some disparity may still be unaccounted for, it would not ap-
pear to be of great significance and it may possibly be explainable
by other spurious factors.

There are facts disclosed in our investigation, however, which
are more troublesome. When the minority defendant chooses to
dispute his guilt, he is consistently and dramatically less successful
at doing so than white defendants. These findings, based as they
seem to be on the race of the offender, raise serious questions about
the administration of criminal justice and compliance with constitu-
tional principles of the fourteenth amendment.

PrETRIAL DIsposIiTION

The scope of this study does not include a lengthy evaluation
of the effect pretrial disposition has upon sentencing.3* However,
some data should be mentioned briefly.

The facts disclosed in Table C-XVIII were somewhat unex-
pected. It would appear that there was no particular incentive for
an individual held in jail to plead guilty rather than challenge the
charge.?? If anything, such individuals are slightly more likely to
dispute their guilt than individuals who await trial at large.

31. For a more detailed discussion of the bail/bond pretrial release
data see Hawkinson’s article supra.

32. There were a total of 105 not guilty pleas in the sample population
of which 40 resulted in acquittal. Of these 105 individuals, 51 were confined
prior to trial and were acquitted. Of the 54 individuals who were released
prior to trial, 29 were acquitted.
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One possible explanation for these results is that the individ-
uals confined prior to trial have experienced prison life and are con-
sequently unwilling to forfeit their freedom without a fight. Ap-
pendix C-XIX indicates the percentage of individuals released and
the percentage of those confined prior to trial who were in either
the high or high-medium past arrest categories.

It should be noted that a consistently higher percentage of in-
dividuals held in jail had a longer prior contact record than individ-
uals who were released. Consequently, it is possible that the lower
rate of guilty pleas among that group is explained in this way.

The data collected involved not only the effect of pretrial dispo-
sition on sentencing, but also its effect upon the offender’s case
when he challenged the charge by pleading not guilty.

The facts disclosed in Appendix C-XX are astounding. The
success rate for individuals held in jail is remarkably lower than
for individuals at large prior to their trials. It is possible, however,
that the figures derived in Appendix C-XX are distorted because
the effect of dismissals was not considered in the calculation of the
category entitled “successful” defendants. After all, the most suc-
cessful arrestees are those who never have to undergo a trial 33

Appendix C-XXI calculates the dismissal rate of two groups of
alleged offenders, those held in jail and those released prior to
trial.3¢ It should be noted that no discernible pattern is found in
Appendix C-XXI. Neither the individuals held in jail nor those re-
leased prior to trial received a higher dismissal rate with any degree
of consistency. For all crime categories the dismissal rate was 33.4
percent where the individual was released prior to trial, and 31.5
percent where the individual was held in jail. Consequently, it does
not appear that the dismissal rate is likely to have a significant im-
pact upon the success of alleged offenders held in jail prior to trial.

33. The dismissal rate may affect Appendix C-XX in the following
manner. If a prosecutor is faced with a case for which his evidence of guilt
is marginal, he may be more likely to move for dismissal if he is aware
that the defendant has failed to make his bail and will be confined until
the question of his guilt can be resolved.

Other considerations include cases where: (1) the alleged offender
would be likely to challenge his guilt; and (2) the alleged offender would
be more apt to succeed in his challenge than usual. Failure to consider this
possibility would disregard cases which could raise the success rate of the
alleged offenders held in jail as illustrated in Appendix C-XX.

34. In Appendix C-XXI it can be determined that 31.3 percent of origi-
nal robbery filings wherein the offender was released prior to trial were
dismissed by court or prosecutor. The corresponding figure for individuals
held in jail is 45.5 percent.
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It is difficult to draw definite conclusions in a study of this
type; however, there is strong evidence indicating that confinement
during the period of trial preparation has a detrimental impact on
the offender’s chances of showing his innocence, as well as on the
sentence he is likely to receive. It is often stated that confinement
pending trial is not in the nature of punishment prior to adjudica-
tion, but rather is security to assure the offender’s presence at trial.
Society has a legitimate interest in the proper administration of
criminal justice, and the requirement of bail serves a legitimate so-
cial goal. Whether pretrial confinement is considered punishment
or not, it is clear from the above data that it seriously affects the
offender, not only during such confinement, but also at his trial and
sentencing.

PastT ARREST RECORDS

[N]or shall any person be subject for the same offense

be twice put in jeopardy of life or limb . ..

U.S. Const. amend. V.

Before sentence is passed upon an individual offender, the sen-
tencing judge usually is provided with a pre-sentence report, com-
piled by an officer of the court, which includes biographical data
on the offender. This contains the offender’s past criminal history
because it seems plausible that past criminal history would be a sig-
nificant factor in the sentencing decision.

This study calculated the mean sentences for offenders in each
of the prior arrest record categories. Appendix C-XXIII calculates
the percent of offenders who receive a sentence of probation as op-
posed to confinement.

The data display a consistent relationship between past arrest
record and length of sentence, and strongly support the supposi-
tion that past criminal history of the offender is a significant factor
in the sentencing decision. That data of Appendix C-XXIII also dis-
play a fairly consistent pattern with respect to sentences of proba-
tion rather than confinement. As a general rule it appears that an
individual with a shorter prior arrest record has a better chance of
receiving probation than those with longer prior arrest records.

With respect to prior arrest record, two additional questions
merit discussion: (1) which offenders are most likely to engage in
bargaining? and (2) how does past arrest record influence the dis-
missal rate?

It is commonly held that individuals who have once committed
a crime are thereafter subjected to annoyance and harrassment
“every time a crime is committed.” Though the information avail-
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able on this topic is minimal an attempt has been made to determine
whether or not this supposition is justified.

It should first be stated that no information was available on
police activities per se. Consequently, one cannot say whether past
offenders are subjected to questioning more often than other per-
sons, or whether they suffer any other type of inconvenience.

However, there are data which tend to indicate when such har-
rassment, if it does exist, transcends informal questioning and for-
mally involves the past offender in the criminal justice system. By
comparing the acquittal and dismissal rate of offenders in each of
the past arrest categories it is possible to determine whether more
frivolous charges are brought against repeated or initial offenders.

Information on the offenders’ past arrest records for 1,539 cases
filed during the study period was compiled. It appeared that 50.2
percent of those cases were brought against individuals with low
past arrest records; 35.5 percent were brought against alleged of-
fenders with medium past arrest records; and 14.3 percent were
brought against alleged offenders with high past arrest records. Of
these 1,539 cases only 930 or 60.4 percent were ever found guilty of
the charges brought against them and 609 or 39.6 percent of such
cases were terminated either by dismissal or acquittal of the ac-
cused. Of the cases terminated by dismissal or acquittal, 41.5 per-
cent were cases where the suspected offender had a low prior arrest
record; 39.3 percent were cases where the suspect had a high past
arrest record.

Since the dismissal and acquittal rate of offenders with a high
past arrest record is lower than in other categories of this study,
it seems that more of the charges brought against such offenders
were sustained and that frivolous charges were not brought against
prior offenders more often than against offenders with lower prior
arrest records. Therefore, it would appear that whatever harrass-
ment or annoyance prior offenders might suffer on the informal
level of police questioning, it is mot carried over into the more or-
mal area of filing criminal complaints.

In the course of a criminal trial strenuous efforts are made by
the court and counsel to keep evidence of the accused’s past criminal
and arrest record from the jury. The rationale for such a rule is
that the defendant is charged only with the crimes contained in the
indictment or information and should not be subjected to punish-
ment as a result of the jury’s reaction to his past criminal conduect.
The law, except in unusual circumstances, does not consider evi-
dence of past crimes relevant to present charges and does not con-
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done the conviction of a defendant on the grounds that he is a per-
son with a “propensity for crime.”

When the trial is over, however, and a verdict of guilty is re-
turned, one of the most influential factors upon sentencing is past
criminal history. All arguments for ignoring the past, which justify
the exclusion of such evidence at trial, are not determinative when
the question is the extent of retribution demanded by society and
the punishment required to convince the offender of his wrongdo-
ings. Though he has been tried and convicted of a particular crime,
his sentencing will not only reflect that crime, but also the type of
life he has led until his arrest. The rationale behind this practice
is rehabilitation of the offender.

It is possible, to question the above rationale behind sentencing.
But to the judge who must pass a reasonable sentence, such argu-
ments often seem too esoteric and void of practicality. In the end,
sentence must be passed, society must feel secure, and the offender
must be rehabilitated. The judge, whose sentence must serve these
goals, often has little information besides the history of the accused
and, therefore, passes a sentence on the basis of traditional criminal
sentencing procedures.

Ace

An exhaustive analysis of the affect age has on the sentencing
decision is not presented in this study. However, some data con-
cerning an offender’s age were considered in evaluating the sen-
tence process. Beginning with the hypothesis that the youthful-
ness of an offender is a factor mitigating imposition of a harsh
sentence, the data compiled in Appendix C-XXIV calculated
the mean sentence for offenders over 25 years of age and for offend-
ers under 25 years of age. Next, the percent of offenders in each
major crime category receiving probation was tabulated in Appen-
dix C-XXV. The tables indicated a tendency to sentence youthful
offenders more leniently. Though the pattern developed is not
strong, age is still a legitimate consideration as an effect upon a sen-
tencing decision.

In addition, there is a possibility that a spurious factor such as
past arrest record may have influenced the pattern. When past ar-
rest record was controlled in comparing the mean sentence of of-
fenders according to age and past arrest record interesting results
occurred.?® Youthful offenders with low and medium past arrest
records received almost uniformly less harsh treatment than older

35. See Appendix C-XXVI.
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offenders. The only exception to this occured in the robbery and
assaultive conduct categories. In those categories the nature and
violence of the crime committed was a strong controlling influence.

- In the category of high past arrest record it is interesting to
note that numerous prior contacts with the system tended to domi-
nate the sentencing decision so as to eliminate any discernible pat-
tern in regard to age.

As a final observation on age, one might suggest which group
is responsible for the greatest amount of detected crime in Douglas
County. Of the 723 sentenced cases for which the age of the offend-
er was obtained, 63.2 percent were committed by offenders 25 years
of age and under, 36.8 percent were commited by offenders over age
25.

JUDGES

Unfortunately, in the time period the number of cases disposed
of by the seven judges was too low for purposes of statistical study,
in-depth analysis. As indicated in Table XIII, no judge made as
many as 400 sentencing decisions during the study period. Even
though a few of the judges did make a large number of decisions,
it was difficult to acquire enough information for an in-depth anal-
ysis of any one judge’s full population.

TasLE XIII

Jupces AND NUMBER OF CASES

Judge* Number of Cases**
J. Brodkey 95

J. Buckley 54

J. Burke 273

J. Caniglia 174
J. Hamilton 315

J. Kreel 93

J. Murphy 331

*These seven judges comprise the subject of this study. They were se-
lected solely because they each have been on the criminal docket during
the period under analysis and have each had an opportunity to make sev-
eral sentencing decisions during that period. Judges Richling and Tesar
each made a sentencing decision during the subject period. These two
cases were insufficient for analysis.

**This represents merely the number of times in the study period that
each of the judges named was called upon to make a sentencing decision.

Consequently, there is little to say about the sentencing per-
formance of judges on the district court bench. One can calculate
the mean sentence given out, the percent of persons given proba-
tion, and the mean sentence given when a guilty plea was entered
as documented in Appendices C-XXVII through C-XXIX.



954 CREIGHTON LAW REVIEW [Vol. 8

CONCLUSION

The foregoing analysis does not presume to be a complete list
of the considerations which, for any given defendant, make up the
sentencing decision. Only a few of the circumstances which a judge
might consider in passing sentence upon a convicted offender are
highlighted. Indeed, one is forced on numerous occasions, to re-
mind the reader of the short-comings of this approach and its analy-
sis.

What is presented is a picture of sentencing in Douglas County,
Nebraska. Some disparities in sentencing practices do exist. Some
of the disparities disclosed in the foregoing analysis seem to indicate
that sentencing practices do not always reflect a theory of uniform
punishment, and that an effort is needed to discover the precise rea-
sons and methods for correction.
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APPENDIX A-1
NumMBER OF CASES WHERE INFORMATION FROM PoLicE FiLES
Was AVAILABLE
I. Race
1. Whites 800
2. Blacks 568
3. Other — no information 106
II. Age
1. Under 25 936
2. 25 and over 526
3. No information 12
III. Bond
1. Released 971
2. In jail 503
IV. Disposition of case
1. Dismissed 439
2. Guilty by verdict 87
3. Not guilty 46
4., Guilty by plea 893
5. No information 9

APPENDIX A-II
CrIME CATEGORIES

I. ROBBERY

II. BURGLARY AND RELATED OFFENSES

(1) Burglary

(2) Attempted Burglary

(3) Felonious Entry

(4) Possession of Burglary Tools

III. HOMICIDE

(1) Murder—includes Murder 1 (life imprisonment) and

Murder II
(2) Manslaughter
(3) Motor Vehicle Homicide

IV. ASSAULTIVE CONDUCT

** (1) Assaulting an Officer
(2) Shooting with Intent to Kill
(3) Stabbing with Intent to Kill
(4) Assault

(5) Assault with Intent to Inflict Great Bodily Harm
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V. LARCENIES & FRAUDS

(1) Obtaining money by false pretenses
*(2) Receiving stolen goods
(3) Possession of stolen property
(4) No account check
(5) Grand larceny and larceny from person
(6) Malicious destruction of property
(7) Failure to return rented motor vehicle
(8) Breaking and entering auto
(9) Petty larceny (2nd offense)
(10) Conversion by bailee

VI. SERIOUS LARCENIES & FRAUDS

* (1) Issuing no-fund check
(2) Receiving stolen auto
(3) Possession of forged instrument
(4) Uttering forged instrument
(56) Embezzlement
(6) Forgery
(7) Unlawful use of credit card
(8) Auto theft

**(9) Wrongful use of an auto

VII. WEAPONS OFFENSES

(1) Carrying Concealed Weapon
(2) Felon in Possession
*¥#%%* (3) Use in Commission of Felony
*%* (4) Possession of Explosives

VIII. ASSAULT AND BATTERY—TWO TYPES

*¥*%% (1) Simple
*%k% (2) Assaulting a Prison Guard

IX. MISCELLANEOUS OFFENSES

X. DRUG OFFENSES--(Include in the Hawkinson Population

only)
(1) Possession of Cannabis
(2) Sale of Cannabis
(3) Possession of Stimulant, Depressant or Halluceno-
genic drug
(4) Sale of Stimulant, Depressant or Hallucinogenic drug

* Possession of stolen property was treated as receiving stolen prop-
erty and no account checks were treated as no fund checks.

** The categories Assaulting an Officer and Wrongful Use of an Auto-
mobile were subsequently included in the miscellaneous category for
purposes of analysis.

*** These two categories were subsequently dropped because the popu-

lations were considered too small and because of the nature of the offense.

**%* The reason for not treating assault and battery as assaultive conduct
is that there is a wide disparity involved.
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APPENDIX B-1I
ConvicTtioN RATES — ALL CRIMES
i Not guilty-
Crime categories Convictions _ dismissed
Robbery 60.5% 39.4%
Burglary 77.0 23.0
Attempted Burglary 58.3 41.7
*Felonious entry (building) 87.5 12,5
*Possession of burglary tools 50.0 50.0
Murder ‘ 7.8 22.2
Manslaughter 65.2 34.8
*Motor vehicle homicide 100.0 0.0
Assaulting an officer 74.1 25.9
Shooting with Intent 62.9 37.1
Stabbing with Intent 70.0 30.0
Assault with intent to harm 56.5 435
Assault with intent to rape or rob 76.9 23.1
Rape and debauchery 46.9 53.1
Sodomy 58.3 417
*Kidnapping and child stealing 37.5 62.5
Money or goods by false pretenses 53.3 46.7
Insufficient or no funds check 53.7 46.3
Receiving stolen goods 63.4 36.6
*Possession stolen property 100.0 0.0
Receiving stolen motor vehicle 44.0 56.0
No account check 20.0 80.0
Possession, forged instrument 64.7 35.3
Uttering a forged instrument 55.0 45.0
Larceny from person & grand larceny 73.6 26.4
Possession cannabis 70.9 29.1
Sale cannabis 93.1 6.9
Possession drugs 60.5 39.5
Sale drugs 76.2 23.8
*Malicious destruction property 88.9 11.1
Embezzlement 444 55.6
*Conversion by bailee 100.0 0.0
Forgery 70.0 30.0
Unlawful use of a credit card 70.0 30.0
*Failure to return rented motor vehicle 0.0 100.0
Breaking and entering auto 79.3 20.7
Motor vehicle theft 78.9 21.1
*Wrongful use motor vehicle 85.7 14.3
Petty larceny (2d or more offense) 80.6 194
Carrying concealed weapon 52.6 474
Possession fire arms by felon 54.5 455
*Use of firearm in felony 100.0 0.0
*Possession of explosive 20.0 80.0
Assault and battery 68.0 32.0
Miscellaneous 67.8 32.2

* Denotes a crime category with less than ten cases in the sample.
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APPENDIX B-II
EFFECT OF PRETRIAL RELEASE AND PAST ARREST RECORD ON DISPOSITION
CATEGORY (Burglary)
'LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 23 46.0 27 54.0 50
In Jail 32 86.5 5 135 37
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
On Bail 21 53.8 18 46.2 39
In Jail 43 82.7 9 17.3 52

HIGH PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 9 100.0 0 0.0 9
In Jail 14 93.3 1 6.7 15

CATEGORY (Homicide)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# o # %
On Bail 4 33.3 8 66.7 12
In Jail 5 100.0 0 0.0 5

MEDIUM PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 2 100.0 0 0.0 2
In Jail 0 0.0 1 100.0 1
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
On Bail 1 50.0 1 50.0 2

In Jail 2 100.0 0 0.0 2
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CATEGORY (Assaultive Conduct)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 10 43.5 13 - 56.5 23
In Jail 18 85.7 3 14.3 21
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
¥ % # "%
On Bail 6 46.2 7 53.8 13
In Jail 11 78.6 2 14.3 14
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# %o # %
On Bail 1 50.0 1 50.0 2
In Jail 2 100.0 0 0.0 2

CATEGORY (Larceny & Related Offenses—Under 10 years)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 38 52.1 35 479 73
In Jail 35 745 12 25.5 47
MEDIUM PAST ARREST RECORD
Prison Probation | Total # Cases
# % # % -
On Bail 25 46.3 29 53.7 - 54
*In Jail 17 70.8 6 25.0 24
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# % # Do
On Bail 14 70.0 6 30.0 20
In Jail 18 100.0 0 0.0 18

CATEGORY (Larceny & Related Offenses—Over 10 years)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 11 35.5 20 64.5 31

In Jail 14 93.3 1 6.7 15
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MEDIUM PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 6 40.0 9 60.0 15
In Jail 15 57.7 11 42.3 26
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
’ # % # %
On Bail 2 40.0 3 60.0 5
*Tn Jail 5 62.5 2 25.0 8

CATEGORY (Cannabis Offenses)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
*On Bail 19 48.7 19 48.7 39
In Jail 9 100.0 0 0.0 9
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
*On Bail 7 41.2 9 52.9 17
In Jail 4 80.0 1 20.0 5
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
On Bail 0 0.0 1 100.0 1
In Jail 0 —_ 0 — 0

CATEGORY (Hard Drugs)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# Yo # %
*On Bail 16 29.1 38 69.1 55
In Jail 10 76.9 2 15.4 13
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
# %o # %o
*On Bail 22 34.9 40 63.5 63

In Jail 17 85.0 3 15.0 20
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HIGH PAST ARREST RECORD

Prison Probation Total # Cases
# % # %
On Bail 7 63.6 4 36.4 11
In Jail 1 50.0 1 50.0 2

CATEGORY (Weapons Offenses)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# % # %o
On Bail 2 66.7 1 33.3 3
In Jail 5 100.0 0 0.0 5
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
On Bail 1 25.0 3 75.0 4
In Jail 5 100.0 0 0.0 5
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# %o # %
On Bail 2 100.0 0 0.0 2
In Jail 2 100.0 0 0.0 2

* The disparity between the results and total number of cases in these
categories is explained by the fact that the computer rejected those cases
for which all relevant information could not be obtained, .

APPENDIX B-III

ConvicTION RATES
(Controlling for pretrial release and prior arrests)

CATEGORY (Burglary)

Low* Medium* High*
On Bail M.1% 77.6% 63.2%
In Jail 70.8 84.4 66.7
CATEGORY (Homicide)

Low Medium High
On Bail 90.9 50.0 66.7
In Jail 75.0 100.0 50.0
CATEGORY (Assaultive Conduct)

Low Medium High
On Bail 70.8 50.0 28.6

In Jail 64.9 60.9 33.3
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CATEGORY (Larceny & Related Offenses—Under 10 years)

Low Medium High
On Bail 69.2 68.1 70.8
In Jail 69.6 75.0 76.2
CATEGORY (Larceny & Related Offenses—Over 10 years)

Low Medium High
On Bail 54.8 51.1 46.2
In Jail 51.4 74.4 50.0
CATEGORY (Cannabis Offenses)

Low Medium High
On Bail 78.6 68.8 100.0
In Jail 58.3 100.0 0.0
CATEGORY (Hard Drugs)

Low Medium High
On Bail 60.6 72.4 68.8
In Jail 53.6 68.8 37.5
CATEGORY (Weapons Offenses)

' Low Medium High
On Bail 727 417 50.0
In Jail 77.8 66.7 71.4
* low = 0-1 offenses, medium = 2-5 offenses, and high = 6 or more

offenses, respectively.

APPENDIX B-IV
ErrFeCcT OF RACE ON SENTENCE DISPOSITION® -

(Controlling for pretrial release and race) /

CATEGORY (Burglary)

BLACKS
Prison Probation Total # Cases
# % # %
On Bail 13 59.1 9 40.9 22
In Jail 27 84.4 5 15.6 32
WHITES
Prison Probation Total # Cases
# % # %
On Bail 23 53.5 20 46.5 43

In Jail 34 85.0 6 15.0 40
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CATEGORY (Homicide)

963

BLACKS
Prison Probation Total # Cases
# % # %
On Bail 3 60.0 2 40.0 5
In Jail 2 100.0 0 0.0 2
WHITES
Prison Probation Total # Cases
# % # %
On Bail 2 - 50.0 2 50.0 4
In Jail 1 50.0 1 50.0 2
CATEGORY (Assaultive Conduct)
BLACKS
Prison Probation Total # Cases
# % # %
On Bail 3 429 4 57.1 7
In Jail 10 83.3 2 16.7 12
WHITES
Prison Probation Total # Cases
# % # %
On Bail 7 58.3 5 41.7 12
*In Jail 9 ‘75.0 2 16.7 12

CATEGORY (Larceny & Related Offenses—Under 10 years)

BLACKS
Prison Probation Total # Cases
# % # %
On Bail 18 54.5 15 455 33
In Jail 24 92.3 2 ki 26
WHITES
Prison Probation Total # Cases
# % # %
On Bail 34 493 35 50.7 69
*In Jail 22 66.7 10 30.3 33
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CATEGORY (Larceny & Related Offenses—OQOver 10 years)

BLACKS
Prison Probation Total # Cases
# %o # %
On Bail 8 38.1 13 61.9 21
*In Jail 14 77.8 3 - '16.7 18
WHITES
Prison ‘ Probation” Total # Cases
% # % B
On Bail 4 26.7 11 733 - 15
In Jail 7 41.2 ‘10 58.8 17
CATEGORY (Cannabis Offenses) :
‘ BLACKS
Prison — Probation Total # Cases
# % # ’ % »
On Bail 3 "~ 50.0 3 50.0 6
In Jail - — — — 0
WHITES
Prison Probation Total # Cases
# % # %
On Bail 15 50.0 15  50.0 30
In Jail 7 100.0 0 0.0 7
CATEGORY (Hard Drugs)
BLACKS
Prison Probation Total # Cases
# % # %
On Bail 16 57.1 12 42.9 28
In Jail 16 941 1 59 17
' WHITES
Prison Probation Total # Cases
# % # 9% .
On Bail 23 34.3 44 65.7 67
In Jail 9 69.2 4 30.8. 13
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CATEGORY (Weapons Offenses)

BLACKS
Prison , Probation Total # Cases
# % - # %
On Bail 2 50.0 2 50.0 4
In Jail 7 100.0 -0 0.0 . 7
WHITES
Prison Probation Total # Cases
# %o # %
On Bail 2 66.7 1 33.3 3
In Jail 1 100.0 0 0.0 1

* Any disparity between the results and total number of cases in these
categories is explained by the fact that the computer rejected those cases

for which all relevant information could not be obtained.

APPENDIX B-V
CoMPARISON OF ROBBERY WiTH MAJOR CRIME CATEGORIES

The first result was the charge reduction for robbery (65.2
percent). This would make robbery the category with the most
reductions. However, note that this percentage figure is very close
to that for assaultive conduct and thus well within the data range.

The next item studied was conviction rates. Appendix B-I
showed the conviction rate for robbery to be 60.5 percent. Ranking
this figure with the rates in Table I (see text), one finds that rob-
bery would fall one notch below the middle. The 60.5 percent rate
is also reasonably close to the overall conviction rate of 67.0 percent
for all offenses.

When the adjusted data base is used, the conviction rate for
robbery becomes 58.7 percent, which is equal to the lowest rate in
Table II (see text). The percentage change from the results ob-
tained with the original data base is only 1.9 percent. This tends
to support the assumption that the deletion of cases without prior
record information would not be prejudicial.

Table B-V(a) shows the conviction rate for robbery when
pretrial release is a controlled factor. '

TaBLE B-V (a)

ConvicTioN RATE For ROBBERY WITH PRETRIAL
RELEASE As CONTROLLED FACTOR

Not guilty- Total Conviction

Convicted ’ Dismissed #_Cases Rate
On Bail 31 17 ' 48 64.6%

In Jail 57 31 ' 88 ' 64.8
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The effect of pretrial release upon the conviction rates is fairly
neutral, which confirms the findings of Table III (see text).

The favorable effect of +0.2 percent would fall exactly in the
middle of the data range of Table IV (see text).

The next facet of the sentencing decision studied was the
“propensity towards harshness.” Table B-V(b) shows the results
obtained for the robbery category.

TaBLE B-V (b)
ProprPENSITY TOWARD HARSHNESS
CATEGORY (Robbery)

Prison Probation Total # Cases
# %o # %
Bail 11 50.0 11 50.0 22
Jail 40 100.0 0 0.0 40

Comparing the results of Table B-V (b) to Table VI (see text)
one finds that the 50.0 percent differential for robbery makes it the
category in which this variable had the greatest effect. Note, how-
ever, that this figure is within the data range as it is only 1.1
percent higher than the nearest category, hard drugs.

Table B-V (c) shows the effect of both pretrial release and past
arrest record on disposition.

TaBLE B-V (c)
EFFECT OF PRETRIAL RELEASE AND PAST ARREST

CATEGORY (Robbery)
LOW PAST ARREST RECORD

Prison Probation Total # Cases
# %o # %
On Bail 3 75.0 1 25.0 4
In Jail 14 100.0 0 0.0 14
MEDIUM PAST ARREST RECORD
Prison Probation Total # Cases
# % # %
On Bail 3 75.0 1 25.0 4
In Jail 13 86.7 2 13.3 15
HIGH PAST ARREST RECORD
Prison Probation Total # Cases
# % # %%
On Bail 2 100.0 0 0.0 2

In Jail 4 100.0 0 0.0 4
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Summarizing this data, the percentage difference appears as
follows: low—25.0%, medium—11.7%, and high—0.0%. This is
exactly the range one would anticipate, the pretrial release effect
diminishing as the prior arrest record increases. The same general
result was obtained by analyzing the major crime categories, al-
though the results were not as conclusive as those for robbery.

Conviction rates were examined in order to determine whether
controlling for prior arrest would erase the ambiguity found in that
category. The data for this analysis appears in Table B-V (d).

TasLE B-V (d)
PRIOR ARRESTS

CATEGORY (Robbery)

Low Medium High
On Bail 63.3% 71.4% 50.0%
In Jail 55.6% 54.3% 41.2%

This table shows the same erratic performance as was discov-
ered in Appendix B-III, which further supports the conclusion that
the effect of prior arrest on conviction rates is neutral.

Table B-V (e) portrays the effect of the race variable upon the
disposition within the robbery category.

TasLE B-V (e)
EFFECT OF RACE
CATEGORY (Robbery)
BLACKS
Prison Probation Total # Cases
# o # %
On Bail 3 5.0 1 25.0 4
In Jail 14 93.3 1 6.7 15
WHITES
Prison Probation Total # Cases
# %o # %
On Bail 2 100.0 0 0.0 2
In Jail 5 83.3 1 16.7 6

These results are the first instance of variance between robbery
and the results obtained for the major crime categories as a whole.
The percent of variance in disposition, while controlling for pretrial
release, was 50 percent for the robbery category as a whole as il-
lustrated by Table B-V (b) supra. Table B-V (e) indicates that this
percentage difference is only 18.3 percent for black defendants. It
is possible that, within the robbery category, the race variable
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inures to the benefit of a black defendant rather than to his detri-
ment. However, this seems contrary to the results observed pre-
viously in Table VII (see text).

The most logical explanation of this variance is the fact that
there were only 6 cases to study in which robbery was committed
by a white defendant. This small data size probably makes the
percentage figures of Table B-V (e) unreliable.

Despite the above-mentioned variance within the analysis of
race, the category of robbery tends to confirm the results obtained
for the major crime categories. The results obtained in analyzing
robbery have also supported the two assumptions made in regard
to the study. The combining of individual crimes into categories
and the elimination of cases for which all the desired information
could not be obtained apparently have not prejudiced the results.

APPENDIX C-I

OVERVIEW OF MEAN SENTENCE FOR EacH CRIME ENCOUNTERED

(Column 2) (Column 3)
(Column 1) Mean Sent. Mean Sent.
Crime (Crime Sent.) (Crime filed)
Dismissals 0.0 (659 * 0.0 ( 0)*
Robbery 41.3 ( 60) 32.3 ( 92)
Burglary 16.4 (230) 14.6 (271)
Attempted burglary 223 ( 12) 194 ( 14)
Felonious entry : 48.2 ( 4) 344 (1 T)
Poss. burglary tools 266 ( 3) 16.0 ( 1)
Murder 59.5 ( 12) 43.8 ( 21)
Manslaughter 25.3 ( 23) 25.2 ( 15)
Motor vehicle homicide 32 (9 32 ( 9
Assault or resisting officer 43 ( 16) 3.9 ( 20)
Shooting w/intent to kill 25.1 ( 18) 21.1 ( 22)
Stabbing w/intent to kill 26.6 ( 6) 234 (D
Assault w/intent to harm 19.6 ( 16) 10.2 ( 26)
Assault w/felonious infent 30.2 (19) 26.1 ( 20)
Rape-Debauchery 19.3 ( 23) 16.1 ( 30)
Sodomy 255 ( 6) 275 (1)
Kidnap-child stealing 226 ( 3) 295 ( 3)
Obtaining money by false pretenses 10.5 ( 18) 11,5 ( 16)
Insufficient funds check 13.6 ( 23) 14.1 ( 22)
Receiving stolen property 8.8 ( 71) 10.3 ( 59)
Possession stolen property 2.0 ( 2) 20 ( 2)
Receiving stolen auto 124 ( 7) 8.6 ( 11)
No account check 30 ( 2) 3.0 ( 2)
Possession forged instrument 13.8 ( 11) 13.8 ( 11)
Uttering forged instrument 13.7 ( 58) 13.3 ( 60)
Grand larceny 139 ( 74) 9.0 ( 64)
Possession cannabis 4.1 ( 54) 46 ( 39)
Sale cannabis : 11.2 ( 24) 9.2 ( 27)
Possession hard drugs 7.6 (117) 7.2 (118)
Sale hard drugs 12.7 ( 81) 12.1 ( 93)
Malicious destruction property 56 ( 9) 62 ( 8)
Embezzlement 181 ( 8) 181 ( 8)
Conversion by bailee 2.0 ( 2) 2.0 ( 2)
Forgery 21.2 ( 12) 169 ( 14)
Unlawful use credit card 105 ( 1) 105 ¢ 7)
Failure to return rented auto 0 0
Breaking & entering auto 9.0 ( 43) 8.5 ( 46)
Motor vehicle theft 6.8 ( 17) 5.8 ( 30)
Wrongful use auto 3.6 ( 21) 33 ( 6)
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Petty larceny

Carrying concealed weapon
Possession firearm by felon
Use firearm in felony
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* Number in parenthesis represents the number of individuals of the

population.

APPENDIX C-II

MaJor CRIME CATEGORY AND MEAN SENTENCE WITH A BARGAIN

Major Crime Category

Robbery

Burglary and related offenses
Assaultive conduct

Larcenies and frauds

Serious larcenies and frauds
Weapons offenses

Assault and battery

APPENDIX C-III

MEAN SENTENCE FOR EAcH CRIME ENCOUNTERED

Crime Category

Robbery

Burglary

Attempted burglary

Felonious entry/building

Possession burglary tools

Murder

Manslaughter

Motor vehicle homicide
**Assaulting an officer

Shooting with intent

Stabbing with intent

Assault with intent to harm

Assault with intent to rape or rob

Rape and debauchery

Sodomy

Kldnapplng and child stealing

Money or goods by false pretenses

Insufficient or no funds check

Receiving stolen goods

Possession stolen property

Receiving etc. stolen motor vehicle

No account check

Possession, forged instrument

Uttering a forged instrument

Larceny from person and grand larceny

Possession cannabis

Sale cannabis

Possession drugs

Sale drugs

Malicious destruction property

Embezzlement

Conversion by bailee

Mean Sentence

39.9 ( 43)*
16.3 (233)
19.5 ( 67)
9.5 (192)
13.1 (127)
11.3 ( 16)
3.0 ( 16)
*Number in parenthesis represents the number of individuals in population.

Mean Sentence
for Filed Charge
Sentenced Charge

39.9
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Forgery 16.7 ( 8)
Unlawful use of a credit card 1056 (. 7)
Breaking and entering auto 9.1 ( 41)
Motor vehicle theft 7.0 ( 16)
**Wrongful use motor vehicle 33 ( 6)
Petty larceny 5.7 ( 25)
Carrying concealed weapon 87( 7
Possession firmarm by felon 133 ( 9)
Use of firearm in felony 00 ( 0)
Possession of explosives 1.0 ( 1)
Assault and battery 3.0 ( 16)
Miscellaneous 7.6 ( 53)

* Number in parenthesis represents individuals of the population.
** These two categories were subsequently included in the miscellaneous
category for purposes of analysis.

APPENDIX C-IV
RoBBERY—ORIGINAL CHARGE FILED
Col. 1 Col. 2 Col. 3 Col. 4 Col. 5

Mean Sent. Mean Sent.
Mean Sent. Robbery- for crimes

No. of Robbery Charge in col. 1-
REDUCED CHARGE Cases no bargain Reduction no barg.*
Larceny from person/
grand larceny 23 39.9 15.4 16.2
Assault w/intent
to harm 1 39.9 154 11.1
Assault and battery 5 39.9 15.4 3.0
Miscellaneous 3 39.9 154 7.6

*Weighted Mean of Col. 5 = 13.2.

APPENDIX C-V

BURGLARY OR RELATED OFFENSES—ORIGINAL CHARGE FILED

Mean Sent. Mean Sent.

Mean Sent. Robbery- for crimes in
No. of Robbery- Charge col. 1-
REDUCED CHARGE Cases  no bargain Reduction no barg.*
Possession burglary tools 2 16.3 5.9 X
Kidnap 1 16.3 5.9 24.0
Receiving stolen goods 10 16.3 5.9 10.6
Larceny from person 4 16.3 5.9 11.1
Malicious destruction
property 1 16.3 5.9 6.2
Petty larceny 11 16.3 59 5.7
Miscellaneous 18 16.3 5.9 7.6
*Weighted mean of col. 5 = 8.1 (average does not include the two in-

dividuals who were subsequently sentenced for possession of burglary tools,
because there were no two individuals who were both charged with a
single count of that offense).
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APPENDIX C-VI
AssauLTIvE CoNDUCT—ORIGINAL CHARGE FILED

Mean Sent. Mean Sent.

Mean Sent. Asslt Con. for crimes

No. of Asslt. Con. Charge in col. 1-

REDUCED CHARGE Cases no bargain Reduction no barg.*
Assault & battery 18 19.5 6.6 3.0
Felonious assault 2 19.5 6.6 29.6
Rape & Debauchery 1 19.5 6.6 17.1

Assault w/intent

to harm 1 19.5 6.6 16.2
Kidnap & child stealing 0 19.5 6.6 24.0
Miscellaneous 9 19.5 6.6 7.6

*Weighted Mean of col. 5 = 6.9

APPENDIX C-VII

LARCENIES AND FRAUDS—ORIGINAL CHARGE FILED

Mean Sent. Mean Sent.
Mean Sent. Larc. & Frds- for crimes
No. of Larc. & Frds- Charge in col. 1-

REDUCED CHARGE Cases no bargain Reduction no barg.*
Receiving stolen
goods 4 195 5.5 10.6
Petty larceny 17 19.5 5.5 5.7
Burglary 1 19.5 5.5 159
Miscellaneous 3 19.5 5.5 7.6

*Weighted Mean of Col. 5 = 7.1

APPENDIX C-VIII
Ser1Ious LARCENIES AND FRAUDS—ORIGINAL CHARGE FILED

Mean Sent. Mean Sent.
! Mean Sent. Larc. & Frds- for crimes

' No. of Larc. & Frds- Charge in col. 1-

REDUCED CHARGE Cases no bargain Reduction no barg.*
Receiving stolen goods 2 13.1 3.5 10.6
Wrongful use auto 15 13.1 3.5 33

Obtaining money by

false pretenses 2 13.1 3.5 11.7
Insufficient funds check 1 13.1 3.5 14.1
Miscellaneous 1 13.1 3.5 7.6

*Weighted Mean of Col. 5 = 5.5
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APPENDIX C-IX

AFFECTS OF CHARGE REDUCTION ON SENTENCING

Average for
Average where Column 2-5 in Tables
Charge reduction C-V through C-VIII

ORIGINAL CHARGED FILED has occurred (Appendix)
Robbery 15.4 13.2
Burglary & related offenses 5.9 8.1
Assaultive conduct 6.6 6.9
Larcenies & Frauds 5.5 7.1
Serious Larcenies & Frauds 3.5 5.5

APPENDIX C-X

PERCENT OF OFFENDERS RECEIVING PROBATION

Crime Sentenced ‘Whites Minority
Robbery 9.1% 6.7%*
Burglary, et al. 30.9% 29.9%*
Assaultive conduct 33.3%* 39.3%

Larcenies & Frauds 41.2% 23.4%*
Serious Larcenies & Fraud 53.1% 42.9%*
Weapons Offenses 20.0% 16.7%*
Assault and Battery 26.7% 12.5%*

*Racial group receiving probation the least.

APPENDIX C-XI

PERCENTAGE OF OFFENDERS IN EAcH RACE CATEGORY
AccorpiNG To THEIR PAST ARREST RECORD

Low P.AR.* Medium P.AR. High P.AR.
Crime Sentenced White Minority White Minority White Minority
Robbery 18.2% 10.0% 63.6% 66.7% 18.2% 23.3%
Burglary, et al. 28.9% 13.0% 59.8% 62.3% 113% 24.7%

Assaultive Conduct 40.7% 39.3% 51.9% 53.6% 7.4% 7.1%
Larcenies & Frauds 43.0% 19.5% 46.5% 37.71% 10.5% 42.9%

Serious Larcenies
& Frauds 44.9% 20.4% 449% 55.1% 102% 24.5%

‘Weapons Offenses 20.0% 8.3% 60.0% 66.7% 20.0% 25.0%
Assault & Battery 26.7% 25.0% 66.7% 25.0% 6.7% 50.0%

*P.A.R. = past arrest record
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APPENDIX C-XTI
MEAN SENTENCE BY RACE aND P.AR.

Low P.AR.* Medium P.A.R. High P.AR.

Crime Sentenced White Minority White Minority White Minority
Robbery 40.0 38.7 35.4 37.0 56.0 43.4
Burglary, et al. 8.3 114 20.2 15.3 18.5 23.1
Assaultive conduct 23.5 17.8 24.6 24.5 25.5 215
Larcenies & Frauds 5.4 10.4 8.8 13.5 13.3 8.3
Serious Larcenies

& Frauds 9.6 6.3 13.4 12.7 16.4 22.4
Weapons Offenses 4.0 4.0 17.0 7.9 4.0 40.3
Assault & Battery 1.0 2.0 6.6 2.5 4.0 4.0
*Past Arrest Record

APPENDIX C-XIII

PERCENTAGE RECEIVING PROBATION BY RACE

AND PAsT ARREST RECORD

Low P.AR.* Medium P.AR. High P.AR.
Crime Sentenced ‘White Minority White Minority White Minority
Robbery 0% 0% 143% 10.0% 0% 0%
Burglary, et al. 46.4% 40.0% 271686% 37.5% 9.1% 5.3%

Assaultive conduct 273% 36.4% 35.7% 40.0% 50.0% 50.0%
Larcenies & Frauds 44.9% 20.0% 434% 371.9% 16.7% 121%
Serious Larcenies

& Frauds 50.0% 60.0% 59.1% 40.7% 40.0% 33.3%
Weapons Ofefnses 0% 0% 333% 25.0% 0% 0%
Assault & Battery 25.0% 50.0% 30.0% 0% 0% 0%
*Past Arrest Record

APPENDIX C-XIV

PErRcENT OF OFFENDERS BY RACE WHO CHALLENGED THE
CHARGE BUT WERE SUBSEQUENTLY Founp GUILTY

Crime Filed ‘White Minority
Robbery 11.5% 33.3%
Burglary, et al. 3.6% 7.2%
Assaultive conduct 10.8% 20.0%
Larcenies & Frauds 3.0% 21.6%
Serious Larcenies & Frauds 0% 3.8%
Weapons offenses 0% 11.8%

Assault & Battery 0% 0%
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APPENDIX C-XV

Success RATE, BY RAcE, WHEN THE CHARGE 1S CHALLENGED

Crime Filed White Minority
Robbery 66.7% 7.6%
Burglary, et al. 42.9% 57.1%
Assaultive conduct 63.6% 22.2%
Larcenies & Frauds 66.7% 38.5%
Serious Larcenies & Frauds 100.0% 60.0%
Weapons Offenses 0% 66.7%
Assault and Battery 0% 0%

*Less than five cases in sample.

APPENDIX C-XVI

PERCENT CONFINED PRIOR TO TRIAL, BY RACE

Crime Filed ‘Whites . Minority
Robbery 60.9%* 53.2%

Burglary, et al. 40.1% 46.4%*
Assaultive Conduct 33.8% 44.6%*
Larcenies & Frauds 24.5% 32.7%*
Serious Larcenies & Frauds 29.2% 31.7%*
Weapons Offenses 23.5% 51.7%*
Assault and Battery 21.7% 50.0%*

*Racial group which failed to make bail more frequently.

APPENDIX C-XVII

AVERAGE SENTENCE, BY RACE, ACCORDING TO THE
PrE-TRIAL DISPOSITION OF THE OFFENDER

Released Not-Released
Crime Sentenced Whites Minority Whites Minority
Robbery 28.0 24.0 42.0 43.1
Burglary, et al. 12.3 22.3 21.5 15.3
Assaultive Conduct 18.3 8.1 31.6 33.5
Larcenies & Frauds 6.3 8.5 10.7 12.6
Serious Larcenies & Frauds 5.1 11.9 12.4 18.8
Weapons Offenses 15.7 6.5 4.0 23.0
Assault & Battery 14 A7+ 16.0* 4.0*

*Less than five cases in sample
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APPENDIX C-XVIII

PERCENT OF INDIVIDUALS PLEADING GUILTY/NoT GUILTY

Released In Jail
% Pleading % Pleading % Pleading % Pleading
Crime Filed Guilty Not Guilty Guilty Not Guilty
Robbery 90.9% 9.1% 70.8% 29.2%
Burglary, et al. 84.4% 15.6% 91.8% 8.2%
Assaultive Conduct 80.3% 19.7% 75.6% 24.4%
Larcenies & Frauds 91.8% 8.2% 83.6% 16.4%
Serious Larcenies
& Frauds 93.1% 8.9% 98.2% 1.8%
‘Weapons Offenses 75.0% 25.0% 83.3% 16.7%
Assault & Battery 100.0% 0% 100.0% 0%

APPENDIX C-XIX

PERCENT OF INDIVIDUALS WITH HicH oR HicH/MEepium P.A.R.

Released Not Released

Crime Filed High High/Med. High High/Med.
Robbery 8.3% 37.5% 19.3% 59.1%
Burglary, et al. 11.9% 48.1% 17.3% 58.3%
Assaultive conduct 7.5% 48.4% 16.7% 48.6%
Larcenies & Frauds 12.8% 51.3% 20.8% 44.6%
Serious Larcenies

& Frauds 9.9% 44.3% 17.4% 59.8%
Weapons Offenses 14.8% 59.3% 28.0% 64.0%
Assault & Battery 8.3% 37.5% 11.1% 50.0%

APPENDIX C-XX

PERCENTAGE OF SUCCESSFUL CHALLENGES TO THE CHARGE

Crime Filed Released In Jail
Robbery 66.7% 14.3%
Burglary, et al. 40.0% 50.0%
Assaultive Conduct 50.0% 18.2%
Larcenies & Frauds 54.5% 16.7%
Serious Larcenies & Frauds 66.7%* 0%
Weapons Offenses 100.0% 0%
Assault & Battery 0% 0%

*Less than five cases in population
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APPENDIX C-XX1
DismissAL RATE oF OFFENDERS

Crime Filed Released In Jail
Robbery 31.3% 45.5%
Burglary, et al. 19.4% 21.2%
Assaultive Conduct 34.4% 38.9%
Larcenies & Frauds 27.8% 25.7%
Serious Larcenies & Frauds 45.8% 39.1%
Weapons Offenses 25.9% 28.0%
Assault & Battery 25.0% 22.2%

APPENDIX C-XXII

MEAN SENTENCE ACCORDING TO THE OFFENDER’S PRIOR ARREST RECORD

Crime Sentenced Low Medium High
Robbery 39.2 42.1 46.2
Burglary, et al. 10.3 18.5 21.4
Assaultive Conduct 19.8 26.6 26.8
Larcenies & Frauds 6.8 9.9 10.0
Serious Larcenies & Frauds 8.3 12.8 20.6
Weapons Offenses 4.0 10.4 31.3
Assault & Battery 1.6 2.8 4.0

APPENDIX C-XXINI

PERCENT RECEIVING PROBATION BY PAST ARREST RECORD

Crime Sentenced Low Medium High
Robbery 0% 4.3% 0%
Burglary, et al. 43.8% - 321% 6.7%
Assaultive Conduct 30.4% 35.5% 40.0%
Larcenies & Frauds 41.5% 48.1% 13.0%
Serious Larcenies & Frauds 53.1% 42.7% 35.3%
Weapons Offenses 0% 27.3% 0%
Assault & Battery 37.5% 18.2% 0%

APPENDIX C-XXIV

MEAN SENTENCE ACCORDING TO AGE OF THE OFFENDER

Crime Sentenced 25 and Under Over 25
Robbery 42.2 43.8
Burglary, et al. 41.2 22.4
Assaultive Conduct 25.0 22.9
Larcenies & Frauds 8.3 9.7
Serious Larcenies & Frauds 11.7 14.4
Weapons Offenses 3.0 16.9

Assault & Battery 3.0 2.5
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APPENDIX C-XXV

PERCENT RECEIVING PROBATION ACCORDING TO OFFENDER’S AGE

977

Crime Sentenced 25 and Under Over 25
Robbery 7.1% 7.1%
Burglary, et al. 34.8% 18.8%
Assaultive Conduct 34.5% 33.3%
Larcenies & Frauds 36.6% 31.3%
Serious Larcenies & Frauds 47.5% 45.5%
Weapons Offenses 100.0% 6.7%
Assault & Battery 10.0% 28.6%

APPENDIX C-XXVI
MEAN SENTENCE OF OFFENDERS ACCORDING TO AGE
AND PAST ARREST RECORD

Low P.AR. Medium P.AR. High P.AR.
Crime Sentenced 25/under over 25 25/under over 25 25/under over 25
Robbery 37.3 42.0 38.1 36.7 46.7 453
Burglary, et al 9.7 12.9 15.9 24.6 21.2 22.0
Assaultive Conduct 13.8 26.3 32.5 20.3 40.0 23.5
Larcenies & Frauds 5.3 8.3 9.9 11.1 10.2 9.1
Serious Larcenies

& Frauds 8.5 9.3 11.6 14.2 17.7 26.0

Weapons Offenses — 4.0 3.0 12.0 —_— 31.3
Assault & Battery 1.7 1.8 3.4 7.7 4.0 4.0

APPENDIX C-XXVII
MEAN SENTENCE, ACCORDING TO JUDGE

Judge
Crime Sentenced 1 2 3 4 5 6 7
Robbery 54.3* 41.6 39.7 36.9 43.6 46.3* 34.8
Burglary, et al. 20.9 18.3* 16.1 15.7 16.4 21.6 16.8
Assaultive Conduct 43.5* 31.8 19.3 18.9 27.5 32.0% 242
Larcenies & Frauds 12.6 10.3 6.5 6.9 9.6 7.3 9.9
Serious Larcenies
& Frauds 35.3 11.0* 9.8 13.1 15.3 74 132

Weapons Offenses 40.0* — 4.0+ 18.0* 115 — 6.0*
Assault & Battery 4.0* 4.0* 2.6 2.7 2.5 2.0 2.5

*Less than five cases in population
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APPENDIX C-XXVHI
PERCENT RECEIVING PROBATION, ACCORDING TO JUDGE

[Vol. 8

Judge

Crime Sentenced 1 2 3 4 5 6 7
Robbery 0%* 0% 59% 0% 5.0% 0%* 154%
Burglary, et al. 16.7% 50.0%* 20.5% 38.2% 38.6% 33.3% 25.4%
Assaultive Conduct 25.0%* 33.3% 21.7% 524% 27.8% 0%* 37.5%
Larcenies & Frauds 20.7% 57.1% 362% 60.0% 25.3% 80.0% 33.7%
Serious Larcenies

& Frauds 28.6% 50.0% 60.7% 625% 37.1% 333% 39.0%
Weapons Offenses 0%* — 0%* 50.0%* 14.3% — 0%
Assault & Battery 0%* .0%* 222% 50.0% 429% 16.7% 11.1%
*Less than five cases in population

APPENDIX C-XXIX
MEeAN SENTENCE WHERE OFFENDER PLEAD GUILTY,
ACCORDING TO JUDGE
Judge

Crime Sentenced 1 2 3 4 5 6 7
Robbery 50.0* 38.7* 304 26.4 34.6 24.0* 243
Burglary, et al 20.4 18.3* 16.5 15.8 15.0 188 154
Assaultive Conduect 40.0* 35.7* 189 17.2 25.0 28.0* 242
Larcenies & Frauds 11.0 10.3 6.2 6.9 9.7 7.3 10.0
Serious Larcenies

& Frauds 35.3 11.0 9.3 9.6 15.0 74 124
‘Weapons Offenses 40.0* — 4.0* 23* 120 — 5.3*
Assault & Battery 4.0* 4.0* 2.6 2.7 7.9 2.0 49

*Less than five cases in population.





