
TAXATION

SUPREME COURT REVIEW

Several times during the survey period, the Nebraska Su-
preme Court found itself confronted with the eternal struggle
between local and state taxing authority. In State v. County of
Banner,' the court decided that the constitutional prohibition
against the levying of a state wide property tax2 did not apply
simply because a legislative assessment against the county re-
quired a subsequent local property tax. The court followed this
with a further interpretation of the same constiutional provision
in State v. Tallon.3 In this case it developed criteria helpful
when making a determination as to whether a state assessment
is in reality a property tax.

Other taxation cases decided during the survey period dealt
with less controversial subject matter but none the less proved
noteworthy. In one, the court decided whether the progeny of
previously taxed honey bees qualify as tax exempt property.4 In
another, the justices clarified the proper procedure for appeals
by a county to the district court following a determination of tax
exemption by the County Board of Equalization.5

STATE-LOCAL TAXING CONTROVERSIES

Nebraska state law6 requires local governments to contri-
bute a monthly sum to the Nebraska Retirement Fund for
Judges. Payment is to be made in proportion to the number of
judges employed by the particular governmental entity. In Ban-
ner7 the county filed a claim against the state asking for reim-
bursement of these and other costs of maintaining their judicial
system.8 Because these expenditures were statutorily imposed
upon it, the county contended that they were for state rather
than local purposes. Since property taxes represented its main

1. 196 Neb. 565, 244 N.W.2d 179 (1976).
2. NEB. CONST. art. 8, § 1A.
3. 196 Neb. 603, 244 N.W.2d 183 (1976).
4. Knoefler Honey Farms v. County of Sherman, 196 Neb. 435,243 N.W.2d

760 (1976).
5. Bemis v. Board of Equalization, 197 Neb. 175, 247 N.W.2d 447 (1976).
6. NEB. REV. STAT. § 24-703.01 (Reissue 1975).
7. 196 Neb. 565, 244 N.W.2d 179 (1976).
8. Id. at 568, 244 N.W.2d at 181.
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source of revenue, the county necessarily drew upon them when
remitting to the state. Armed with these facts, the county ar-
gued9 that the state assessment amounted to an indirect levy of
a property tax in direct violation of the Nebraska Constitution."0

Relying on dicta in several other cases," the court refuted
this argument. It reasoned that the very wording of the constitu-
tional provision required a determination as to whether the
funds in question were for local or state purposes. 12 The intent
of this section was not "to disturb (the) tax structure nor effect
any change in the use of property taxation by any governmental
unit except the State itself.' 3 Furthermore, there existed no
reason to suspect that the drafters of the provision mean to
disrupt the means of financing traditionally local functions.14 It
mattered very little that the legislature required the county to
levy the tax.1 5 The determining point was whether the purpose
of the levy was local or state.

The court found the activity here engaged- maintaining the
county judicial system-to be historically local. 16 Without evi-
dence that the drafters of the constitutional prohibition intend-
ed to alter the traditional method of maintaining the county
court system, the court had no choice but to hold the state's
assessment not a property tax. 7

It is one thing to define a valid property tax as a local
assessment used to finance a local purpose. It is an altogether
different proposition to apply such cant in all circumstances.
Realizing this, the supreme court took the first opportunity of-
fered it and, in Tallon,'8 set some definitive guidelines. The
Legislature, in 1975, passed a bill 9 creating several technical
community college areas throughout the state. The statute em-
powered a local board of governors to request the imposition of
a mill levy by the county.2" The defendant county treasurer

9. Id.
10. NEB. CONST. art. 8, § 1A which reads as follows: "The state shall be

prohibited from levying a property tax for state purposes."
11. See generally Kovarik v. County of Banner, 192 Neb. 816, 224 N.W.2d

761 (1975); R-R Realty Co. v. Metropolitan Util. Dist., 184 Neb. 237,166 N.W.2d 746
(1969); Craig v. Board of Equalization, 183 Neb. 779, 164 N.W.2d 445 (1969).

12. 196 Neb. at 568-69, 244 N.W.2d at 181-82.
13. Id. at 569, 244 N.W.2d at 181.
14. Id. at 570, 244 N.W.2d at 182.
15. Id. at 570-71, 244 N.W.2d at 182.
16. Id. at 571, 244 N.W.2d at 183.
17. Id. at 571-72, 244 N.W.2d at 183.
18. 196 Neb. 603, 244 N.W.2d 183 (1976).
19. NEB. REV. STAT. § 79-2636 to -2662 (Reissue 1976).
20. Id. § 79-2650.
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subsequently challenged the act on grounds it amounted to the
imposition of state property tax.21

Several years ago, the court held the predecessor to this law
an unconstitutional state-wide property tax levy.22 Thus its main
chore in the immediate case was to determine whether the new
law differed from the old. The court found that it did in several
instances. The new law created local boards to supervise each
area. It granted these boards authority to determine their own
curriculum and perform their own accounting, auditing, and
budgeting. As an added function, each board presided over a
corporate body capable of suing and in turn being sued. 23 The
court felt that such evidence revealed a lack of dominance on
the state's part and thereby satisfied the local purpose require-
ment.24 Furthermore, the court ruled that a local board did not
lose its control by accepting any state aid. So long as local
control prevailed, "the mere granting of state aid [did] not ren-
der a school operation a state function. '2

The significance of this case lies in the court's total accept-
ance of the cosmetic alterations created by the new statute. The
determining criteria as to what constitutes a local purpose can
now be met by making certain that the county perform the
integral functions of the operation. So long as control remains
on the local level, the court will apparently deem any revenue
raised a lawful property tax.

Before this case, if the state were to enter an area tradition-
ally handled by the counties, the endeavor had a state and not a
local purpose. Because of this case, the state may now levy a
property tax by disguising its purpose behind local control. As
Justice Clinton said in his vigorous dissent: "the judicial wand
has been waived and an unconstitutional legislative act (sup-
porting a state purpose program with property tax) has, by
legislative slight of hand and judicial cooperation, become con-
stitutional. '26

PROPERTY TAX DETERMINATIONS

In Knoefler Honey Farms v. County of Sherman,27 a tax-
payer operated honey farms in both Nebraska and California.

21. 196 Neb. at 603-04, 244 N.W.2d at 185.
22. State v. Talon, 192 Neb. 201, 213, 219 N.W.2d 454, 461 (1974).
23. 196 Neb. at 605, 244 N.W.2d at 185-86.
24. Id. at 606-07, 244 N.W.2d at 186.
25. Id. at 606, 244 N.W.2d at 186.
26. Id. at 608, 244 N.W.2d at 187 (Clinton, J., dissenting).
27. 196 Neb. 435, 243 N.W.2d 760 (1976).
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At the end of one season, he shipped a large portion of his hives
to California. He reported these to that state and paid the pro-
perty tax due upon them. Later that same year, he returned a
portion of these same hives to Sherman County. By then, the
bees in question were the off-spring of those previously taxed in
California.2 8 The county contended that the taxing statute29 re-
quired their inclusion as taxable property, since the bees enter-
ing the county were not the same ones taxed by California. °

The court based its decision of tax exemption on the extab-
lished practice of the Nebraska Department of Revenue not to
assess property tax on livestock whose progenitors had already
been taxed for the year in question by another state.31 The
manner in which the county enforced the statute in the past
tended to negate its claim of having an established procedure
different from the state.32 The evidence introduced revealed
that the county had not enforced their peculiar interpretation
upon any taxpayers other than the one here involved. 33 Such
arbitrary and discriminatory application thus violated the Ne-
braska constitutional provision mandating uniform and propor-
tionate property taxes. 34

TAX APPEALS PROCEDURE

By statute,35 a county may appeal a decision of the County
Board of Equalization directly to the district court.36 In Bemis v.
Board of Equalization,37 the county attempted to use this proce-
dure in appealing a determination of tax exemption. The court
refused to allow this and noted that a specific statutory proce-
dure38 exists for appeals of tax exempt decision. 39 This statutory
scheme specifically allows a direct appeal by a taxpayer denied
exemption.40 In addition the Tax Commissioner may review and
reverse any tax exempt decision of the Board.41 However, the

28. Id. at 436-37, 243 N.W.2d at 762.
29. NEB. REV. STAT. § 77-1211 (Reissue 1976).
30. 196 Neb. at 438-39, 243 N.W.2d at 762-63.
31. Id. at 439, 243 N.W.2d at 763.
32. Id.
33. Id.
34. NEB. CONST. art 8, § 1.
35. NEB. REV. STAT. § 77-1510 (Reissue 1976).
36. The Board, as one of its primary functions, adjusts assessments for the

county. Id. § 77-1506. It also has power to either grant or deny tax exempt status.
Id. § 77-202.02.

37. 197 Neb. 175, 247 N.W.2d 447 (1976).
38. NEB. REV. STAT. § 77-202.01 to .07 (Reissue 1976).
39. 197 Neb. at 176, 247 N.W.2d at 448.
40. NEB. REV. STAT. § 77-202.04 (Reissue 1976).
41. Id. § 77-202.06.
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county may appeal to the district court only after the Tax Com-
missioner first hands down his decision. 42 As the court correctly
noted, until this occurs the county's only means of recourse is to
bring the Board's decision to the attention of the Tax Commis-
sioner.

43

LEGISLATION

TAX REFUNDS

In the case of Svoboda v. Hahn' the Nebraska Supreme
Court 2 held that a county board possessed quasi-judicial powers
when deciding whether a taxpayer qualified for a refund of
taxes previously paid. 3 As a result of this decision, the Nebraska
Legislature in 1977 amended the statutory provision4 for the
refunding of taxes mistakenly paid. 5 As originally drafted, this
section allowed refunds only after the county board approved
them.6 Because the Svoboda court labeled this power as quasi-
judicial, a taxpayer denied relief could not later attack the
board's decision collaterally.7 As amended, the statute grants
the county treasurer the power to refund taxes mistakenly
paid.8 He no longer must wait for prior authorization from the
county board. Should the county treasurer now refuse to make
the refund, the taxpayer may sue for it in district court.

MISCELLANEOUS

In other developments, the Legislature extended from nine
months to two years the statutory limitation for filing a refund
claim.9 The food sales tax credit 10 has always benefited resi-

42. Id. § 77-202.07.
43. 197 Neb. at 178, 247 N.W.2d at 449.

1. 196 Neb. 21, 241 N.W.2d 499 (1976).
2. For a general discussion of this case see Taxation-Supreme Court

Review, 10 CREIGHTON L. REV. 190 (1976).
3. 196 Neb. at 26, 241 N.W.2d at 502-03.
4. NEB. REV. STAT. § 77-1734.01 (Reissue 1976).
5. L.B. 245, 85th Legis., 1st Sess. (1977).
6. NEB. REV. STAT. § 77-1734.01 (Reissue 1976).
7. 196 Neb. at 26, 241 N.W.2d at 502-03.
8. L.B. 245, 85th Legis., 1st Sess., § 1 (1977).
9. Id.§1.

10. NEB. REV. STAT. § 77-2715 (Reissue 1976).

[Vol. 11



TAXATION

dents of the state claiming exemptions on returns filed in Ne-
braska. The Legislature expanded its provisions during the sur-
vey period to include dependents claimed on a taxpayer's feder-
al return even though that particular taxpayer may not have
filed a Nebraska return.1 As rewritten, the law allows the tax-
payer who has legal custody of the child and who files a Nebras-
ka return to claim the credit in spite of the fact he may fail to
meet the support requirement. 12 A further amendment to the
withholding statute authorizes income tax to be withheld from
salaries of members of the armed services.13

In a surprise move, the Legislature further restricted the list
of exemptions from the sales and use tax.14 No longer may
either public or private schools claim the exemption and make
tax free purchases. 15 Private colleges and universities, however,
specifically remain on the tax exempt list.' 6

Finally in the inheritance tax area, the Legislature clarified
what individuals qualify as relatives of the decedent. 7 Prior law
recognized relatives of a former spouse married to the decedent
at the time of the former spouse's death. 8 The new law also
includes those relatives of a spouse who was married to the
decedent at the time of the decedent's death. 9

11. L.B. 219, 85th Legis., 1st Sess., § 1 (1977).
12. Id.
13. L.B. 355, 85th Legis., 1st Sess., § 1 (1977).
14. NEB. REV. STAT. § 77-2704 (Reissue 1976).
15. L.B. 357, 85th Legis., 1st Sess., § 1 (1977).
16. Id.
17. L.B. 456, 85th Legis., 1st Sess., § 2 (1977).
18. NEB. REV. STAT. § 77-2005.01 (Reissue 1976).
19. L.B. 456, 85th Legis., 1st Sess., § 2 (1977).
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