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SUMMARY OF DECISION
The jurisdiction of the Tax Equalization and Review Commission is limited to those
questions raised before the county board of equalization. The issue presented here, whether
certain property is “real” or “personal,” was not raised before the county board of equalization.

The Commission therefore orders the case dismissed.




NATURE OF THE CASE

Arcadian Fertilizer, L. P. , now known as PCS Nitrogen, L. P., (“Taxpayer”) filed a

protest before the Sarpy County Board of Equalization (“County”), alleging that:

“The assessment is nonuniform with respect to property
assessments within county. The valuation is arbitrary and
capricious.  The valuation is an inaccurate assessment of the
property’s fair market value. The valuation is based upon an
erroneous calculation. Arcadian reserves the right to present -
additional facts, data, opinions and other relevant information and
argument to support our protest.”

On appeal, however, Taxpayer alleged that:

“The only issue . . . is whether certain chemical storage tanks
located on the property are real property or personal property. The
taxpayer asserts that these tanks should not be classified and taxed
as real property, but rather, constitute personal property and should
be deleted from the value for improvements to the real estate.”

The Nebraska Tax Equalization and Review Commission (“Commission™), on its own motion,

raised the issue of subject matter jurisdiction at the formal hearing on the merits of the appeal.
After considering the evidence and argument offered by the parties, the Commission determines
that the question was not first presented to the County. The appeal is accordingly dismissed.
APPLICABLE STATUTES

All real property shall be subject to taxation and shall be valued at actual value. Neb.
Rev. Stat. §77-201(1) (Reissue 1996).

Real property shall mean all buildings, fixtures and improvements. Neb. Rev. Stat. §77-
103 (Reissue 1996).

The term pérsonal property includes all property other than real property and franchises.

Neb. Rev. Stat. §77-104 (Reissue 1996).
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“Tangible personal property. . . shall constitute a separate and distinct class of property
for purposes of property taxation, shall be subject to taxation, and shall be valued at its net book
value.” Neb. Rev. Stat. §77-201(3) (Reissue 1996).

A taxpayer who is dissatisfied with the county assessor's determination of assessed value
of real property must file a written protest with County. “Attached to each copy of the protest
shall be a written statement of the reason or reasons why the requested reduction in assessment
should be made or the protest shall be automatically dismissed.” Neb. Rev. Stat. §77-1502
(Reissue 1996).

“The Tax Equalization and Review Commission shall hear appeals and cross appeals
taken under section 77-1510 as in equity and without a jury and determine anew all questions
raised before the county board of equalization which relate to the liability of the property to
assessment, or the amount thereof.” Neb. Rev. Stat. §77-1511 (Reissue 1996).

I.
EVIDENCE BEFORE THE COMMISSION

The Commission took judicial notice of the following: the Commission’s case file; 1997
Neb. Laws, L. B. 397; the Marshall Valuation Service; the Nebraska Assessor’s Reference
Manuals, Volumes 1 and 2; the standard reference work Property Assessment Valuation, nd

Edition, published by the International Association of Assessing Officers in 1996; the Nebraska

Constitution; Nebraska State Statutes; and Title 442 of the Nebraska Administrative Code.

At the close of the formal hearing, the Commission granted leave to the Appellant to file
the Transcript of the Proceedings before the County as Exhibit 25. Appellant asked leave to file

the Transcript of the Proceedings before the Referee for the County as Exhibit 26. County




objected to the Commission’s receipt of the Exhibit, and the objection was sustained. The
minutes of the Sarpy County Board of Equalization were to be received as Exhibit 27 without
objection. Those Exhibits were to be filed not later than Wednesday, July 23, 1997, at 5:00
o’clock p.m., in the Commission Office. A copy of the transcript of the proceedings before the
Referee for the Sarpy County Board of Equalization was filed August 13, 1997. The transcript
purports to have been made July 17, 1996, and is neither signed by the person transcribing the
record, nor is it certified by the Referee. The letter accompanying the transcript is dated August
12, 1997, and states that there were “logistical problems with the tapes and transcription process,
” which would indicate that the transcription was in fact made in 1997.

II.
ISSUES BEFORE THE COMMISSION

The issues presented to the County limit the scope of the Commission’s review. Neb.
Rev. Stat. §77-1511 (Reissue 1996). The threshold question is whether the Commission has
subject matter jurisdiction over the question of whether certain property is “real” or “personal”

under the facts and circumstances presented here.

II1.
ANALYSIS

“Jurisdiction is the inherent power or authority to decide a case. .. ” Wickersham v. State,
218 Neb. 175, 183, 354 N.W.2d 134, 140 (1984). The Commission only has that “authority”
specifically conferred upon it by the Constitution of the State of Nebraska, Nebraska State
Statutes, or by the construction necessary to achieve the purpose of the relevant provisions or
act. See, e.g,, Grand Island Latin Club v. Nebraska Liquor Control Commission, 251 Neb. 61,

554 N.W. 2d 778 (1996). The Commission is therefore limited in its jurisdiction to «. . .




questions raised before the board of equalization .. ..” Neb. Rev. Stat. §77-1511 (Reissue
1996).

The Supreme Court has established clear and unequivocal rules for statutory
construction. First, the language of a statute should be given its plain and ordinary meaning.
When the words of a statute are plain, direct, and unambiguous, no interpretation is necessary or
will be indulged to ascertain their meaning. Hamilton v. Hamilton, 242 Neb. 687, 693, 496 N.W.
2d 507, 512 (1993). When a statute that is in a series or collecﬁon all relating to a certain
subject, the various parts are in pari materia and may be considered conjunctively in
determining the Legislature’s intent. State v. Garza, 242 Neb. 573, 496 N.W. 2d 448 (1993).
The goal is to interpret the different provisions in a consistent, harmonious, and sensible manner.
State v. Garza, 242 Neb‘. 573, 584,496 N.W.2d 448, 456 (1993). Finally, effect should be given
to every word, clause, and sentence of a statute, since the Legislature is presumed to have
intended every provision of a statute to have a meaning. Sorenson v. Meyer, 220 Neb. 457, 370
N.W.2d 173, 177 (1985). |

The phrase “questions raised before a county board of equalization” is clear and
unambiguous. Neb. Rev. Stat. §77-1502 (Reissue 1996) provides that “Attached to each copy of
the protest shall be a written statement of the reason or reasons why the requested reduction in
assessment should be made or the protest shall be automatically dismissed.” Webster’'s New
Universal Unabridged Dictionary, Second Edition, '(1983), defines the word ‘‘reason” as “an
explanation or justification of an act, idea, etc.; a cause; a motive.” The statute therefore
requires that the explanation or justification for the protest must be listed in the manner provided

in Neb. Rev. Stat. §77-1502 (Reissue 1996). This is accomplished by providing the explanation




on the document described in the statute. The Property Tax Division of the Nebraska
Department of Revenue has approved a form which meets the requirements of the statute. That
form, set forth in the County Assessor’s Reference Manual, is more commonly known as the
“Form 422”. Taxpayer, then, must show that the “question” was raised before the County in the
manner provided by Neb. Rev. Stat. §77-1502 (Reissue 1996), or be foreclosed from raising that
issue before the Commission.

Taxpayer contends that by implication the question of whether certain property is “real”
or “personal” was raised in the Form 422 it filed, and further that the issue was expressly raised
in a hearing before the referee for the County. Taxpayer’s contention that the issue was raised
by implication in the Form 422 must be examined in light of the facts. The Form 422 states, in
applicable part:

“The assessment is nonuniform with respect to property
assessments within county. The valuation is arbitrary and
capricious. The valuation is an inaccurate assessment of the
property’s fair market value. The valuation is based upon an
erroneous calculation. Arcadian reserves the right to present
additional facts, data, opinions and other relevant information and
argument to support our protest.”
Taxpayer, in support of its contention that this statement meets the requirements of Neb. Rev.
Stat. §77-1502, and that therefore, the issue is properly before the Commission, argues:
“Section 77-1502 does not require a property owner protesting the
Board’s (sic) assessment to state all details why the assessment
should be reduced. Rather the statute requires a general reason
why the assessment should be reduced. Arcadian stated that the

actions of the Assessor were ‘arbitrary capricious and
unreasonable.’ . . .

“Arcadian is claiming that the assessment was ‘arbitrary, capricious, and
unreasonable” which is a sufficient “reason” under Section 77-1502 for a




requested reduction in the assessed valuation. First, the plain meaning of
Section 77-1502 requests any “reason” for a reduction in the assessed

value and that Arcadian’s “reasons” for requesting a reduction is that the
assessment was arbitrary, capricious and unreasonable. Further, had the
Nebraska Legislature meant the term “reason” to mean anything more,

they could have provided for that within the statute. To read more into it

at this juncture is a potential denial of due process. The purpose of 77-

1502 is to provide some notice as to the basis of the appeal. That has been

done here.”

The record before the Commission establishes that the “reasons” listed on the Form 422 are not
“reasons, ~ but rather assertions of a legal conclusion. There is nothing in the statement from the
Form 422 which places the County Assessor on notice that certain property may have been
treated by that Assessor as “real property” when in fact it is “personal property.” Furthermore,
Taxpayer’s argument, if accepted, would require the Commission to conclude that no Taxpayer
is ever required to do more than write the words “arbitrary, capricious and unreasonable” on a
protest form. If this were the case, no county assessor could ever be prepared for a hearing
before the county board of equalization. Such a result cannot be countenanced. The county
board of equalization is an administrative hearing body. More specifically, the *. . . board of
equalization is an administrative board of review to pass upon the records, valuations and

conclusions of the assessor for the purpose of correcting errors and inequalities in valuations as

fixed by the assessor. . . ” Speer v. Kratzenstein, 143 Neb. 300, 315, 12 N.W. 2d 360, 363

(1943). An administrative board of review cannot function without the parties identifying the

issues in dispute. Under the procedures set forth in the statute, identification of the issues must

be made in the manner provided by Neb. Rev. Stat. §77-1502 (Reissue 1996). Given these facts,

Taxpayer’s argument that only “general” reasons must be listed is without merit.

Applying this finding to the facts, it is clear that no notice was provided in this case.




This fact is further demonstrated by the determinations made by the County. The “Property
Valuation Final Determination” listed the “Assessor’s Recommendation” as “Corrections made
based on info. supplied by owner/rep. at hearing.” The “County Board’s Determination (Basis
for Action Taken) shows that:

“The Board of Equalization adopts Referee’s recommendation as

follows: review of the revised county valuation has been

completed. Appraisal methods/techniques were appropriately

applied. The revised estimate of market value is reasonable &

within scope of sound appraisal practice. Certification and

limiting conditions on file in the clerk’s office.”
The “Certification and limiting conditions” were not made a part of the record in this case.
There is, therefore, no evidence in the record which would establish that the issue of “real”
versus “personal” property was presented to the County.

Finally, the Commission must consider Taxpayer’s allegation that the referee for the
County was notified of the issue, and therefore, the issue was presented to the County.
Assuming without deciding that Exhibit 26 is properly before the Commission, and further
assuming that the Exhibit does demonstrate that the referee was presented with the issue, there is
nothing in the record to establish that the referee in turn notified the County of the issue. The
authority of the Commission in determining the disposition of a case is also limited by the
provisions of Neb. Rev. Stat. §77-5018 (Reissue 1996), which holds that “The Commission may
 issue decisions and orders which are supported by the evidence. . . ” The Commission cannot

and will not presume that the County was placed on notice of the “real” versus “personal”

property issue from a silent record.




Iv.
FINDINGS OF FACT

The Commission, in determining cases, is bound to consider only that evidence which

has been made a part of the record before it. No other information or evidence may be

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however,

evaluate the evidence presented utilizing it’s experience, technical competence, and specialized

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996).

(98]

From the pleadings and the evidence the Commission finds and determines as follows:

That the Taxpayer is the owner of the subject property which is legally described in the

petition in this case.

That Taxpayer timely filed a protest challenging the assessed value of the subject

property for tax year 1996 with County Board.

That the reason for the protest, i.e., Taxpayer’s allegation that the subject property was

incorrectly treated as “real” property as opposed to “personal” property, did not appear

on the protest form.

That the record reveals no other evidence which would establish that the question was

presented to the County.

That the Commission has no jurisdiction over the issue as the question was not presented

to the County as required by Neb. Rev. Stat. §77-1502 (Reissue 1996).
JURISDICTION

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.

Stat. §77-5007 (Reissue 1996), as amended by L. B. 397 (1997 Session).
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STANDARD OF REVIEW
ANALYSIS

The Tax Equalizatiqn and Review Commission is not a court. The Commission was
created pursuant to state law to provide for an accessible and affordable system of review of
valuation decisions. Under such circumstances, applying the standard devised by the Nebraska
Supreme Court to the Corﬁmission would be presumptuous and ill-advised. .

Therefore, the Commission must adopt a standard applicable to cases it hears and
decides. This standard must be in keeping with the precept that tax laws are to be strictly
construed, and construed in the light most favorable to the taxpayer. See, e.g., Nebraska Annual
Conference of the United Methodist Church v. Scotts Bluff County Board of Equalization, 243
Neb. 412, 416, 499 N.W.2d. 543, 547 (1993), and Sioux Citv and Pacific R.R. v. Washington
County, 3 Neb. 30, 32 (1873). In determining that standard, resort must be made to the language
of the statute. The Nebraska Supreme Court has often held that statutory constmction is a simple
task. The Court has held “In construing a statute, it is presumed that the Legislature intended a
sensible rather than an absurd result. . . Statutory language is to be given its plain and ordinary
meaning. . .” Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 Neb. 442,
451, 550 N.W.2d 907, 913 (1996).

Therefore, the standard is that set forth in the statute. The word “arbitrary” is defined in
the Webster's New Collegiate Dictionary (1981) as “arising from will or caprice; selected at
random or without reason;” and “unreasonable” is defined as “not governed by or acting
according to reason, not conformable to reason; absurd; exceeding the bounds of reason or

moderation.” Under these definitions, the Commission must affirm the decision of a county
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board of equalization unless that decision was determined by will or caprice or selected at
random; or if the board’s decision was not governed by reason; was absurd; or exceeded the
bounds of reason or moderation.

CONCLUSIONS OF LAW

The Commission’s jurisdiction is limited to those matters set forth‘in Neb. Rev. Stat.
§77-5004 (Reissue 1996). The Nebraska Supreme Court has ruled that “Administrative bodies
have only that authority specifically conferrea upon them by statutes or by construction
necessary to achieve the purpose of the relevant act.” Grand Island Latin Club v. Nebraska
Liquor Control Commission, 251 Neb. 61, 67, 554 N. W. 2d 778, 782 (1996). Jurisdiction is
only given to the Commission when the Appellant complies with the filing deadline set forth in
Neb. Rev. Stat. §77-1510 (Reissue 1996). Furthermore, the parties cannot confer subject matter
jurisdiction on the appellate body by either acquiescence or consent. See, e.g., Lane v. Burt
County Rural Public Power Dist., 163 Neb. 1, 77 N.W.2d 773 (1956).

Where, as here, the Taxpayer failed to present the question to the County Board of
Equalization, the Commission has no authority to consider the appeal. Furthermore, the
Commission has an affirmative duty to consider the question of jurisdiction, even if that issue

was not raised by the parties. See, e.g., State v. Miller, 240 Neb. 297, 300, 481 N.W. 2d 580,

582 (1992).
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ORDER
IT IS, THEREFORE, ORDERED that this appeal is dismissed, and that each party

should bear its own costs.

IT IS SO ORDERED.

Dated this 23™ day of October, 1997.

.
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Mark P. Reynolds, Chairman
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Robert L. Hans, Commissioner
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