
A REVIEW OF THE LITERATURE ON
DEFENSIVE TACTICS TO SURPRISE

CASH TENDER OFFERS

INTRODUCTION

Several features of the cash tender offer' may account for its
expanded use in recent years.2 At least part of this increase is at-

1. The major federal restriction on the use of cash tender offers is 15 U.S.C.
§§ 78m(d)-(e), 78n(d)-(f) (1976) [hereinafter referred to as the Williams Act].
Many states have also enacted restrictive legislation. See notes 101-104 and accom-
panying text infra. The Williams Act and most of these state takeover statutes ap-
ply only to "tender offers." 1 M. LIPTON & E. STEINBERGER, TAKEOVERS AND
FREEZEOUTS 1.5.2., at 13 (1978). Unfortunately the Williams Act does not define
that term and no court has offered a conclusive explication. See E. ARANow, H.
EINHORN, & G. BERLSTEIN, DEVELOPMENTS IN TENDER OFFERS FOR CORPORATE CON-
TROL 1 (1977). The Securities and Exchange Commission (SEC) has until recently
expressly declined to offer a definition. Exchange Act Release No. 12676, [1976-1977
Transfer Binder] FED. SEC. L. REP. (CCH) T 80,659 (Aug. 2, 1976); Exchange Act
Release No. 15548, [1979 Transfer Binder] FED. SEC. L. REP. (CCH) 81,935 (Feb. 5,
1979). However, the SEC has proposed two alternative definitions in an attempt to
resolve this controversy. Exchange Release No. 16385, [Current Transfer Binder]
FED. SEC. L. REP. (CCH) 82,374 (Nov. 29, 1979).

In light of such uncertainty, this comment will define "tender offer" as
(a) public offer or solicitation by a company, an individual or a group of
persons to purchase during a fixed period of time all or a portion of a class
or classes of securities of a publicly held corporation at a specified price or
upon specified terms for cash and/or securities.

E. ARANOW & H. EINHORN, TENDER OFFERS FOR CORPORATE CONTROL 70 (1973).
For further discussion of the definition of tender offer, see Block & Schwarzfeld,

Curbing the Unregulated Tender Offer, 6 SEC. REG. L.J. 133 (1978); Einhorn & Black-
burn, The Developing Concept of "Tender Offer": An Analysis of the Judicial and
Administrative Interpretations of the Terms, 23 N.Y.L.S.L. REV. 379 (1978); Lipton,
Open Market Purchases, 32 Bus. LAW. 1321 (1977); Malley, What is a "Tender Of-
fer?", 8 REV. SEC. REG. 997 (1975); Merrifield, Tender Offer, in CASH TENDER OFFERS
9 (1974); Moylan, Exploring the Tender Offer Provisions of the Federal Securities
Laws, 43 GEO. WASH. L. REV. 551 (1975); Schwartz, Definition of a Tender Offer, in
CASH TENDER OFFERS 15 (1974); Survey of 1974 Securities Law Developments-The
Tender Offer-A Developing Concept, 32 WASH. & LEE L. REV. 719, 772 (1975); Note,
The Developing Meaning of "Tender Offer" Under the Securities Exchange Act of
1934, 86 HARV. L. REV. 1250 (1973); Note, The Scope of Section 14(d): What is a
Tender Offer?, 34 Omo ST. L.J. 375 (1973).

2. See P. DAVEY, DEFENSES AGAINST UNNEGOTIATED CASH TENDER OFFERS 3
(1977); Appleton, The Proposed Requirements, 32 Bus. LAw. 1381, 1381 (1977); Aus-
tin, Study Reveals Trends in Tactics, Premiums, Success Rates in Offers, N.Y.LJ.,
June 12, 1978, at 25, col. 3, 5; Black, The Delaware Tender Offer Law, 23 N.Y.L.S.L.
REV. 461, 461 (1978); Cohen, A Note on Takeover Bids and Corporate Purchases of
Stock, 22 Bus. LAw. 149, 149 (1966); Fleischer & Mundheim, Corporate Acquisitions
by Tender Offer, 115 U. PA. L. REV. 317, 317 (1967); Hayes & Taussig, Tactics of Cash
Takeover Bids, 45 HARV. Bus. REV. 135, 136 (Mar.-Apr. 1967); Note, Cash Tender Of-
fers, 83 HARV. L REV. 377, 377 (1969); Note, Problems in the Regulation of Tender
Offers: The Williams Ac4 State Takeover Statutes, and SEC Rules, 13 TULSA L.J. 552,
552 (1978).
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tributable to the respectability this effective acquisition technique
has gained in legal and investment banking circles.3 In compari-
son to proxy contests, 4 for example, the cash tender offer is gener-
ally considered to be faster, cheaper, simpler, and more likely to
surprise target management.5 Cash tender offers are also usually
more effective if target management resists or if the stock of the
target is widely held.6 When compared to exchange tender offers, 7

3. See Schmults & Kelly, Cash Take-Over Bids--Defense Tactics, 23 Bus. LAW.
115, 116 (1967) (respectability). The commentators generally use one of two theo-
ries to explain this increased popularity. Vance, Is Your Company a Take-Over Tar-
get?, 47 HARV. Bus. REV. 93, 93 (May-June 1969). The tender offer is occassionally
described as an instrument of natural corporate evolution. Compare Klink, Man-
agement's Role in Recommending For or Against an Offer, 25 Bus. LAw. 845, 852
(1970) with Schmults & Kelly, supra, at 116. Other commentators describe the bid-
der as a corporate pirate who devours cash-rich corporations. Compare Swanson,
S. 510 and the Regulation of Cash Tender Offers.- Distinguishing St. George From the
Dragon, 5 HARV. J. LEG. 431, 483 (1968) with Bjork, The Merger and Tender Move-
ments-An Economic Evaluation, in TAKEOVER BIDS, PROXY CONTESTS AND TRANS-
ACTIONS IN CoNTRoL,-SEC AND OTHER ASPECTS 49, 51 (1967); Comment, Regulation
of Contested Cash Tender Offers, 46 TEX. L. REV. 915, 932 (1968) [hereinafter cited as
Contested Cash Tender Offers].

The overall effectiveness of cash tender offers may be difficult to gauge since
the available data is often incomplete and the results of takeover contests are not
always clear-cut. P. DAVEY, supra note 2, at 5. Early studies indicated that the bid-
der's chances for success were slim. Hayes & Taussig, supra note 2, at 137 (only 29
of the 83 contested cash tender offers made between 1956 and 1966 were successful);
Comment, Economic Realities of Cash Tender Offers, 20 ME. L. REV. 237, 242-43
(1968) [hereinafter cited as Economic Realities I (only two of the ten contested cash
tender offers involving New York Stock Exchange companies during the first six
months of 1967 were successful). However, more recent evidence indicates that
tender offers are generally quite effective. Austin, supra note 2, at 39, col. 2 (only 20
percent of all tender offers are defeated); Austin, Tender Offers Revisited. 1968-1972
Comparisons with the Past and Future Trends, 8 MERGERS & AcQuIsITIONS 16, 19
(Fall 1973) (184 of the 232 tender offers made between 1956 and 1967 were success-
ful; 100 of the 141 tender offers made between 1968 and 1972 were successful); Aus-
tin, Tender Offer Statistics: New Strategies are Paying Off, 10 MERGERS &
AcQUISITIONS 9, 11 (Fall 1975) (84.5% of all tender offers made between 1972 and
1975 were partially or totally successful).

4. See generally E. ARANOw & H. EINHORN, PROXY CONTESTS FOR CORPORATE
CONTROL (2d ed. 1968); E. ARANOw & H. EINHORN, PROXY CONTESTS FOR CORPORATE
CONTROL (1957).

5. See E. ARANow & H. EINHORN, supra note 1, at 1 (the corporation whose
stock the tender offeror wants to acquire is referred to as the "target"); R. HAMIL-
TON, CASES AND MATERIALS ON CORPORATIONS-INCLUDING PARTNERSHIPS AND LIM-
ITED PARTNERSHIPS 548 (1976) (surprise); Aranow & Einhorn, The Takeover Bid, 36
FINANCIAL EXECUTIVE 80, 82 (Oct. 1968) (faster); Schmults & Kelly, supra note 3, at
115 (cheaper); Sowards & Mofsky, Corporate Take-Over Bids: Gap in Federal Se-
curities Regulation, 41 ST. JOHN'S L. REV. 499, 501 (1967) (simpler).

6. See Economic Realities, supra note 3, at 240 (stock widely held); Comment,
Corporate Defenses to Takeover Bids, 44 TuL. L. REV. 517, 518 (1970) (target resists)
[hereinafter cited as Corporate Defenses].

7. In an exchange offer, the aggressor corporation offers a package of its se-
curities, rather than cash, for the outstanding stock of the target. R. HAMILTON,
supra note 5, at 548. Although the defenses used against exchange offers are essen-
tially the same as those used against cash tender offers, there are some substantial
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on the other hand, cash offers generally provide corporate raiders
with a greater tactical advantage of surprise and a reduced vulner-
ability to defensive litigation initiated by resistant target manage-
ments.8

In response to this growth in popularity, legal practitioners
and commentators have developed various defensive tactics which
may be used to prevent or to resist surprise cash tender offers.9

The overall effectiveness of these techniques is unsettled.10 The
writers, however, seem to agree on three main points: the use of
these measures is increasing; the effectiveness of particular de-
fenses depends upon the facts of each takeover situation;12 target
management must respond rapidly in order to prevail against a
surprise cash tender offer.' 3

This comment will not rely on these areas of agreement in or-
der to comprehensively review the case law of cash tender offers.
Rather the focus will be on a survey of the legal commentary to
review the objectives, limits, and effectiveness of the defensive tac-
tics currently in use.14

differences. See Jaqua, Defenses Against Uninvited Tender and Exchange Offers, 59
ILL. B. J. 106, 107 (1970). Therefore, this comment will focus solely on tactics used
against surprise cash tender offers.

8. See Demmler, Stock Tender Offers: Direct Merger Proposals, in TAKEOVER
Bins, PROXY CONTESTS AND TRANSACTIONS IN CONTROL--SEC AND OTHER ASPECTS
73, 75 (1967) (surprise); Jaqua, supra note 7, at 107 (less vulnerability); Kennedy,
The Problem in Making a Bid for a New Company, 25 Bus. LAw. 853, 858 (1970)
(surprise); Contested Cash Tender Offers, supra note 3, at 917-18 (the tender offeror
is frequently referred to as a "raider"). For a discussion of this tactical advantage of
surprise, compare Hamilton, Some Reflections on Cash Tender Offer Legislation, 15
N.Y.L.F. 269, 297 (1969) with Contested Cash Tender Offers, supra note 3, at 917. For
a discussion of the remaining bases for defensive litigation, see notes 178-182 and
accompanying text infra.

9. For a recent, extended discussion of defensive tactics, see A. FLEISCHER,
RESPONSES TO TAKEOVER BIDS: CORPORATE, SEC, TACTICAL, AND FIDUCIARY CONSID-
ERATIONS (1978).

10. Compare O'Boyle, Changing Tactics in Tender Offers, 25 Bus. LAw. 863, 869
(1970); Steinbrink, Management's Response to the Takeover Attempt, 28 CASE W.
RES. L. REV. 882, 905 (1978) with Note, Corenco v. Schiavone: The Cash Tender Of-
feror as Corporate Raider, 26 ME. L. REV. 93, 106 (1974); Note, Defensive Tactics
Employed by Incumbent Managements in Contesting Tender Offers, 21 STAN. L. REV.
1104, 1105 (1969) [hereinafter cited as Incumbent Managements].

11. See, e.g., Cary, Corporate Devices Used to Insulate Management from At-
tack, 25 Bus. LAw. 839, 839 (1970).

12. E.g., Schmults & Kelly, supra note 3, at 116. But cf. Wander, Selecting
Targets and Shaping Strategy in Corporate Takeovers: Securities Law Considera-
tions, 24 Sw. L. J. 593, 607 (1970) (lawyers on the raider's team must also be innova-
tive).

13. E.g., Schmults & Kelly, supra note 3, at 117.
14. Given the complexity of the securities and corporate laws applicable to

tender offers, this comment will adopt two simplifying limitations. Each defensive
tactic will be discussed in terms of the major legal restraint on its use; however, the
restrictions imposed by Section 10(b) of the Securities Exchange Act 1934, 15 U.S.C.
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PRE-TENDER OFFER PREPARATIONS

Some commentators believe that defensive preparations taken
before a tender offer is announced are the most effective. 15 Others
dispute this proposition;16 however, events which may determine
the success or failure of a takeover bid occur so rapidly after the
tender offer is publicized that some type of pretender offer defen-
sive preparation is clearly necessary. 17

One widely accepted pretender offer preparation requires
management to determine whether their company is an attractive
takeover candidate. 18 This procedure assumes that empirical stud-
ies analyzing the traits of recent targets also provide a valid profile
of the most likely future takeover prospects. 9 Accepting this
premise permits management to assess their company's vulnera-
bility on various financial and nonfinancial indices. 20

The market price of the company's voting stock is a crucial
financial indicator since the stock of most target companies trades
at a low price/earnings ratio which is often below book value.2 1

The market for these shares is usually liquid even though the
stock frequently has a poor price performance record.22 Typically,
the target's lackluster earning pattern is reflected in a history of
declining dividends. 23 The balance sheet, on the other hand, gen-
erally reveals high liquidity and relatively small size with little

§ 78j (b) (1976), and Rule lOb-5, 17 C.F.R. § 240.10b-5 (1979), wil not be discussed.
For a useful bibliography of financial articles, see Austin, A Tender Offer Bibliogra-
phy: 1967-1978, 14 MERGERS & ACQUISITIONS 26 (Spring 1979).

15. E.g., Merrifield, Defensive Tactics, in CASH TENDER OFFERS 155, 157 (1974);
Corporate Defenses, supra note 6, at 521.

16. See, e.g., Klink, supra note 3, at 848.
17. See notes 144-50 and accompanying text infra.
18. See, e.g., Corporate Defenses, supra note 6, at 519.
19. See P. DAVEY, supra note 2, at 2 (a company which possesses a number of

these characteristics is called a "sleeping beauty"). See generally D. AusTIN & J.
FISHMAN, CORPORATIONS IN CONFLIcT-THE TENDER OFFER (1970); Ebeid, Tender Of-
fers: Characteristics Affecting Their Success, 11 MERGERS & ACQUISITIONS 21 (Fall
1976); Hayes & Taussig, supra note 2; Troubh, Characteristics of Target Companies,
32 Bus. LAW. 1301 (1977); Vance, supra note 3, at 93.

20. See notes 21-29 and accompanying text infra.
21. See P. DAVEY, supra note 2, at 6 (below book); Lipton & Steinberger, Cash

Tender Offers, in 1 J. FLOM, M. LIPTON & E. STEINBERGER, TAKEOVERS AND TAKE-
OUTS-TENDER OFFERS AND GOING PRIVATE 9,10 (1976) (low p/e ratio). But see E.
ARANow & H. EINHORN, supra note 1, at 3-4 (if the target's book value exceeds the
stock's market price, the p/e ratio may be relatively unimportant since acquisition
of control may enable the raider to liquidate the target at a profit).

22. See E. ARANOW & H. EINHORN, supra note 1, at 9 (poor record); Troubh,
supra note 19, at 1302 (liquid).

23. See D. AUSTIN & J. FSHMAN, supra note 19, at 48-49 (poor earnings); Taussig
& Hayes, Are Cash Take-Over Bids Unethical?, 23 FINANCIAL ANALYSTS J. 107, 108
(Jan.-Feb. 1967) (decreasing dividends).
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debt or contingent liability.24

The commentators seem to place less emphasis on the nonfl-
nancial characteristics of the typical target. Nevertheless, three of
the most frequently mentioned factors are the presence of a weak
management, the dearth of governmental regulation of the com-
pany's business and the absence of a takeover statute in the tar-
get's state of incorporation.2 Companies in a high cost-of-entry
industry, whose continued performance is not dependent on a
small group of current employees or complex technologies, may
also be attractive. 26 Several commentators suggest that companies
with certain patterns of stock ownership or a reputation for being
unwilling to discuss serious merger proposals are particularly
likely targets.27 Some writers also note that aborted merger talks
with potential aggressors and the existence of cumulative voting in
which all the directors are to be reelected simultaneously present
a high threat of future takeover difficulties. 28 These warnings sug-
gest that earlier merger discussions may indicate a future raider's
interest in the company while the chance to elect an entirely new
board may be too tempting an opportunity for the raider to
forego.

29

Not all commentators accept this procedure for assessing the

24. See D. AusTin & J. ISHMAN, supra note 19, at 13-16 (liquid and small); P.
DAVEY, supra note 2, at 7 (little debt); Vance, supra note 3, at 94 (liquidity includes
tax carry-forwards and easily sold assets). But see Ehrbar, Corporate Takeovers are
Here to Stay, FORTUNE, May 8, 1978, at 91.

25. See M. LIPToN & E. STEINBERGER, supra note 1, 1.3. at 9 (no takeover stat-
ute); E. ARANOW & H. EIHoRN, supra note 1, at 9 (poor investment community rela-
tions is a sign of managerial weakness); Jaqua, supra note 7, at 106 (unimaginative
track record indicates managerial weakness); Reuben & Elden, How to be a Target
Company, 23 N.Y.L.S.L. REv. 423, 425 (1978) (little governmental regulation);
Troubh, supra note 19, at 1301 (inadequate defensive preparation suggests weak
management). But see Troubh, supra note 19, at 1303 (presence of a state takeover
statute may not dissuade a determined raider). For a discussion of target manage-
ment efforts to eliminate this perceived weakness, see notes 71-77 and accompany-
ing text infra. For a discussion of state takeover statutes, see notes 101-04 and
accompanying text infra.

26. See Troubh, supra note 19, at 1302 (continued performance); Vance, supra
note 3, at 94-95 (high cost-of-entry).

27. See E. ARANow & H. EINHORN, supra note 1, at 9 (unwilling to discuss merg-
ers); P. DAVEY, supra note 2, at 7 (management controls few shares); M. IPTON & E.
STEINBERGER, supra note 1, 1.3. at 9 (many shares owned by individuals with low
tax basis who may be receptive to the conversion of a cash tender offer into a tax-
free merger); Jaqua, supra note 7, at 106 (large blocks controlled by dissatisfied
institutions). Compare E. ARANow & H. Eir-HoRN, supra note 1, at 6 (concentrated
stock ownership increases the risk of acquisition since the raider has fewer people
to convince) with Troubh, supra note 19, at 1301 (the typical target has widespread
stock ownership).

28. See E. ARANow & H. EiNHOR, supra note 1, at 9 (cumulative voting);
Schmults & Kelly, supra note 3, at 131-32 (aborted merger talks).

29. See Schmults & Kelly, supra note 3, at 131-32.
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vulnerability of a particular company to future takeover troubles.

For example, some challenge the basic assumption that analyzing
any set of factors can result in valid takeover predictions.30 Others
question the validity of the proffle created by the preceding factors
by noting that several highly successful companies have also been
the subject of recent takeover attempts. 31 Although this un-
resolved dispute continues, the increased number of tender offers
and the relative ease with which these factors can be analyzed
would seem to warrant management attempts to assess corporate
vulnerability even though the resulting conclusions are not infalli-
ble.

If the directors and management decide to take more direct
precautions to prevent surprise cash tender offers, they may

choose from a broad variety of methods.32 These diverse tech-
niques attempt to achieve one or more of three theoretical goals:
making the corporation a less attractive potential target,33 making
the corporation less vulnerable to attack,34 or reducing the bidder's
tactical advantage of surprise. 35

One preliminary method to reduce the tactical advantage of
surprise inherent in the use of a cash tender offer is to install a
stock-watch program which monitors the trading activity in the
corporation's stock.36 Even though these programs may do little
more than indicate that a bid for control is imminent, this tech-
nique has received widespread approval and use.37 These pro-
grams typically include reviewing daily trading, transfer sheets,
and stockholders lists in order to detect any recent, sizeable accu-
mulations. 38 Changes in the holdings of large shareholders can be
detected by examining various schedules on file with the Securi-

30. See, e.g., Barnhill, The Corporate Raider: Contesting Proxy Solicitations
and Take Over Offers, 20 Bus. LAw. 763, 764 (1965); Bjork, supra note 3, at 51.

31. E.g., Steinbrink, supra note 10, at 887; Troubh, supra note 19, at 1302; Eco-
nomic Realities, supra note 3, at 254.

32. See notes 33-77 & 83-123 and accompanying text infra.
33. Schmults & Kelly, supra note 3, at 125-26; see notes 83-123 and accompany-

ing text infra.
34. M. IUPTON & E. STEINBERGER, supra note 1, 1.9. at 61; see notes 70-77 and

accompanying text infra.
35. E. ARANOW & H. EInHORN, supra note 1, at 223; see notes 36-69 and accompa-

nying text infra.
36. E. ARANow & H. EINHORN, supra note 1, at 223.
37. See, e.g., id. at 223-24 P. DAvEY, supra note 2, at 18-19; M. LIPrON & E. STEIN-

BERGER, supra note 1, 1.9.1. at 62; Barnhill, supra note 30, at 765; Reuben & Elden,
supra note 25, at 429; Incumbent Managements, supra note 10, at 1106-07.

38. E. AnANow & H. EINHORN, supra note 1, at 223. This task may be compli-
cated by the fact that the target records many shares in the name of the purchasing
investment banking firm. See Reuben & Elden, supra note 25, at 429.
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ties and Exchange Commission.39

In conjunction with these formal procedures, management
should attempt to develop congenial relations with the specialist in
the corporation's stock and other members of the investment com-
munity in the hopes of learning about rumored takeover attempts
while sufficient time remains for intensive preparation. 40 If man-
agement suspects that a takeover attempt may be forthcoming, it
may choose to reveal this belief to the shareholders. 4 1 Such an an-
nouncement may further reduce the element of surprise and dis-
suade potential raiders from pursuing their acquisition plans.42

Having developed a stock-watch program, management should
consider the logistics of responding to future takeover attempts.
Organizing a small team of individuals to plan and execute all cor-
porate responses to future tender offers is a widely accepted start-
ing point in this process. 43 This team should consist of key
executives, legal counsel, an investment banker, a public relations
specialist, and selected members of an independent accounting
firm.44 The limited size of this team generally provides greater

39. For example, any person who has acquired beneficial ownership of five per-
cent or more of a class of registered equity securities is required to file a Schedule
13D, 17 C.F.R. § 240.13d-101 (1979), with the SEC, the issuer and the exchange(s) on
which shares of the issuer are traded. 15 U.S.C. § 78 m(d) (1976). 17 C.F.R. § 240.13d-
1 (1979). Similarly, many institutional investment managers who have investment
discretion over large portfolios are required to fie a Form 13F, 17 C.F.R. § 249.325
(1979), with the SEC. 15 U.S.C. § 78m(f) (Supp. 1978); 17 C.F.R. § 240.13f-1 (1979).

40. See Axinn, Fogg, & Stoll, Contests for Corporate Control Under the New
Law of Preacquisition Notification, 24 N.Y.L.S.L REV. 857, 870 (1979).

41. Klink, Leonard, & Schwartz, Techniques for Maintaining Control, in TAKE-
OVER Bins, PRoxY CONTESTS AND TRANSACTIONS IN CoNTRo-SEC AND OTHER As-
PECTs 23, 39 (1967).

42. Schmults & Kelly, supra note 3, at 123-24.
43. See, e.g., M. LIPTON & E. STEINBERGER, supra note 1, 6.1.2. at 263-64; Barn-

hill, supra note 30, at 769.
44. See P. DAVEY, supra note 2, at 23-24 (the investment banker can help locate

potential merger partners); M. LIPTON & E. STEINBERGER, supra note 1, 1.9.2. at 69-
70 (the investment banker should assess the adequacy of the offer); Barnhill, supra
note 30, at 770 (legal counsel should be given a dominant role in the defense team;
the accountants should analyze the operations of other companies in which the
raider is involved and the current operations of the target); Cheney, The Tender
Offer and Corporate Public Relations, 23 PUB. REL. J. 8, 8 (Feb. 1967) (the public
relations specialist should help management maintain good shareholder relations,
prepare a list of management's accomplishments and persuasive arguments why
shareholders should not tender their shares); Curtin, Special Problems of Inside
Counsel-II, 32 Bus. LAw. 1431, 1431 (1977) (involve litigation counsel early in de-
fense); Hirsch, Special Problems of Inside Counsel-I, 32 Bus. LAw. 1427, 1427 (1977)
(retain local counsel in capital of target's state of incorporation and Washington
D.C.); Reuben & Elden, supra note 25, at 428 (the investment banker can assess
financial community's responses to target's defenses). See generally Cheney, Pub-
lic Relations Considerations in Making and Fighting Tender Offers, 42 OHIo B. 771
(1969); Rennert, A Good Investor Relations Program is Essential in Takeover Bid
Defenses, N.Y.L.J., June 12, 1978, at 29, col. 1.
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defensive flexibility and speed than would be possible if each di-
rector was involved in every detail of the corporate defense.45 Nev-
ertheless, the operations of this small group must be subject to
review by the board of directors.46

All members of the team should be briefed on their specific
responsibilities. 47 The corporate officers and directors must also
be advised of the major legal issues involved in a tender offer, es-
pecially the need to objectively determine whether accepting or re-
jecting a particular proposal would be in the best interests of all
the shareholders. 48 Particular attention must be paid to educating
the directors on this point since future raiders may attempt to in-
timidate the board into submission by threatening litigation if the
target resists. 49 Counsel should also periodically update members
of the defensive team on major developments in the law and tac-
tics of tender offers.50 The ultimate success of this method de-
pends upon the effectiveness of this educational process, the
careful coordination of the talents of the defensive team members,
and the development of an effective set of procedures which they
may use to resist undesirable cash tender offers.51

Disputes among practitioners and commentators over various
aspects of this procedure are not surprising since the arsenal of
defensive weapons available to target management continues to
grow. 52 Some commentators suggest that the team compile a black
book listing the particular defenses to be used if the corporation is
confronted by any of a vast array of offensive maneuvers. 53 Advo-
cates of this unhurried contingency planning claim its use will not
only lessen the likelihood that a corporation may become a target,
but will also increase the company's ability to successfully resist
attack if a hostile tender offer is announced.54

Detractors, on the other hand, are quick to point out that such
lists rarely cover all possible offensive and defensive combina-

45. See Small, General Perspectives, 32 Bus. LAW. 1349, 1351 (1977).
46. Id.
47. See Incumbent Managements, supra note 10, at 1107.
48. M. LP'rON & E. STEINBERGER, supra note 1, 1.9.1. at 62; Small, supra note

45, at 1349; see notes 78-82 and the accompanying text infra.
49. Robinson, Strategy to Prevent a Takeover, 32 Bus. LAw. 1361, 1361-62 (1977).
50. M. LIPTON & E. STEINBERGER, supra note 1, 1 1.9.1. at 62.
51. See notes 52-69 and accompanying text infra.
52. Mishkin & Nathan, Tender Offers Continue to Surge As New Laws and

Cases Alter Tactics, N.Y.L.J., Dec. 19, 1977, at 30, col. 1.
53. See P. DAVEY, supra note 2, at 2 (these reference materials are referred to

as either a "black book" or a "pearl harbor file").
54. See Schmults & Kelly, supra note 3, at 134 (better able to resist); Incumbent

Managements, supra note 10, at 1106 (less likely target).
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tions.55 Relying solely on such lists may also create a false feeling
of security among members of the defensive team which prevents
developing the flexibility needed to create an effective defense.56

Finally, critics charge that since these documents are usually writ-
ten in terms of resisting all tender offers, the existence of such de-
fensive preparations can be damaging evidence in later litigation
against target management.57

Arguments on both sides of this issue have merit, and the de-
bate continues. In summary, one can only note that, within the
permissible limits of the law, the form of future offensive weapons
is limited solely by the imagination of potential raiders.58 Thus,
black books will probably never be comprehensive. Nevertheless,
focusing the team's attention on the available options is clearly an
essential element in making the corporation better able to respond
quickly and effectively to a surprise cash tender offer.59

Establishing effective shareholder and intracompany commu-
nication systems is another crucial preparation which helps target
management partially contain the raider's tactical advantage of
surprise.60 It is imperative that the board of directors inform and
update the defensive team on the company's policy toward sur-
prise cash tender offers.61 Pursuant to that policy, the team must
develop a procedure which would enable them to meet at the first
indication of an undesirable offer.62 Provision should also be made
for calling an emergency meeting of the board of directors so that
they can quickly review the team's proposed responses. 63

Information required for rapid communication with the share-
holders should also be constantly updated.6 The defensive team

55. See Cheney, What To Do When the Tender Offer Comes, 32 Bus. LAw. 1357,
1357 (1977).

56. M. LIPTON & E. STEINBERGER, supra note 1, 6.1.1. at 263.
57. Id.; O'Boyle, supra note 10, at 868.
58. For a discussion of tactical considerations for the offeror, see Brown,

Changes in Offeror Strategy in Response to New Laws and Regulations, 28 CASE W.
RES. L. REV. 843 (1978).

59. For a more detailed checklist of items which should be included in a well-
prepared black book, see Lee, Tender Offer Defense: How to Short-Circuit the Cor-
porate Raider, 10 MERGERS & ACQUISrIONS 4, 7-8 (Fall 1975).

60. Reuben & Elden, supra note 25, at 428-29; Incumbent Managements, supra
note 10, at 1107.

61. See E. ARANOW & H. EINHORN, supra note 1, at 225; Incumbent Manage-
ments, supra note 10, at 1106 (the board could authorize the defensive team to re-
sist all tender offers initially, until the board has had an opportunity to determine
an appropriate course of action).

62. Reuben & Elden, supra note 25, at 428; Incumbent Managements, supra
note 10, at 1107.

63. E. ARANow & H. EINHORN, supra note 1, at 225-26.
64. Kennedy, Defensive Take-over Procedures Since the Williams Act, 19 CATH.

U.L REV. 158, 161 (1969); Reuben & Elden, supra note 25, at 430. For a discussion of
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may choose to organize a current list of shareholders based on the
number of shares owned so that designated team members can
quickly contact influential shareholders. 65 Preparing pread-
dressed mailing labels and sample letters which list reasons why
shareholders should not tender would be helpful in a mass mailing
campaign.66 One member of the team should locate printing and
photocopying facilities which could be used on short notice to copy
these letters.67 Advanced preparation of newspaper advertise-
ments and press releases may also facilitate a rapid response.68 Fi-
nally, the defense team must take adequate security measures to
prevent potential raiders from gaining access to these plans.69

While not denigrating the need for making these preparations,
other commentators advocate taking direct steps to reduce take-
over vulnerability.70 A particularly effective means to achieve this
goal involves orchestrating the image which target management
projects to the investing public.7 1 As suggested earlier, this tech-
nique assumes that current management's perceived weakness is
a strong indicia of future tender offer trouble.72 Advocates of this
procedure, therefore, counsel management to dispel that image. 73

For example, disclosures in public filings of any adverse conse-
quences from changes in corporate control and the openness of
management's willingness to defend against undesirable tender of-
fers may foster an image of toughness. 74 Systematic and success-
ful efforts to cultivate good shareholder relations may also be
interpreted as a sign of managerial strength even though a history
of good shareholder relations does not assure management's fu-
ture success.

75

the federal restrictions on such communication, see notes 130 & 131 and accompany-
ing text infra.

65. See Reuben & Elden, supra note 25, at 429 (organize list); Incumbent Man-
agements, supra note 10, at 1107 (designate members).

66. See E. ARANow & H. EINHORN, supra note 1, at 226 (labels); Klink, Leonard,
& Schwartz, supra note 41, at 36 (letters).

67. E. ARANow & H. EINHORN, supra note 1, at 2'6.
68. Id. at 225; Incumbent Managements, supra note 10, at 1107.
69. E. ARANOW & H. EINHORN, supra note 1, at 226.
70. E.g., M. LIPTON & E. STEINBERGER, supra note 1, 1.9. at 61.
71. See Reuben & Elden, supra note 25, at 431.
72. See note 25 and accompanying text supra.
73. See M. LIPTON & E. STEINBERGER, supra note 1, 1.3. at 10; Schmults &

Kelly, supra note 3, at 128-29.
74. See M. LIPTON & E. STEINBERGER, supra note 1, 1.9.1. at 62 (disclosures);

Hochman & Folger, Deflecting Takeovers: Charter and By-Law Techniques, 34 Bus.
LAw. 537, 537 (1979) (the presence of restrictive charter or by-law provisions may
operate as signals to potential raiders that undesirable takeover attempts will be
strenuously resisted). For a discussion of such provisions, see notes 110-123 and
accompanying text infra.

75. Barnhill, supra note 30, at 764-65; see Hayes & Taussig, supra note 2, at 140
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Developing management's reputation as being willing to dis-
cuss reasonable merger proposals is another approach to improv-
ing management's image since such efforts theoretically lessen the
belief held by potential raiders that a surprise tender offer is the
only way to obtain control over the corporation's operations.76 Al-
though such efforts to improve management's perceived reasona-
bleness and strength may not always succeed, the defensive team
should nevertheless seriously consider this theoretically sound
and generally inexpensive approach.77

The primary drawback of the defensive tactics discussed thus
far is their relative ineffectiveness. As to the techniques remaining
to be discussed, however, the major restriction is the fiduciary
duty imposed on management and directors by the law of the tar-
get's state of incorporation. 78

Fiduciary duty possesses many facets, but for present pur-
poses the major limitation to be considered is the obligation of loy-
alty.79 This duty requires that corporate officials subordinate their
own interests to the best interests of the corporation and all its
shareholders.80 An element of self-interest will always be present
whenever a tender offer threatens the employment security of in-
cumbent corporate leaders.81 However, target managements' use
of many of the tactics described below has been challenged as an
impermissible attempt at self-perpetuation. 82 Therefore, before
any of the following defenses are implemented, the defensive team
must consider whether the use of that particular device would
breach their fiduciary duty of loyalty.

Subject to this restriction, the defensive team may choose

(the median tender offer price is 16 percent above the prevailing market price two
days before the offer was announced). Given this opportunity to make such a hefty
profit, the past successes of target management may not dissuade shareholders for
tendering. Cohen, Takeover Bids: How Target Companies Fight Back, 26 Financial
Analysts J. 26, 29 (Jan.-Feb. 1970).

76. E. ARANow & H. EINHORN, supra note 1, at 224.
77. See Cohen, supra note 75, at 29.
78. See Merrifield, supra note 15, at 159; Small, supra note 45, at 1349.
79. Courts have relied heavily on the business judgment rule in order to avoid

determining whether target management exercised reasonable care in the corpo-
rate defense. Note, Corporate Directors' Liability for Resisting a Tender Offer: Pro-
posed Substantive and Procedural Modifications of Existing State Fiduciary
Standards, 32 VAND. L. REv. 575, 589 (1979). For a discussion of other aspects of the
fiduciary duty, see W. CARY, CASES AND MATERIALS ON CORPORATIONS (4th ed. 1969);
H. HENN, HANDBOOK OF THE LAw OF CORPORATIONS AND OTHER BusiNEss ENTER-
PRISES (2d ed. 1970).

80. Weiss, Tender Offers and Management Responsibility, 23 N.Y.L.S.L. REV.
445, 447-48 (1978).

81. 62 COLuM. L. REV. 1096, 1100 (1962).
82. Weiss, supra note 80, at 448-49. But cf. Schmults & Kely, supra note 3, at

117 (particular circumstances may make resistance justifiable).
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from a broad variety of nonstructural changes to make the corpora-
tion a less attractive target. Various commentators suggest im-
proving performance,8 3 using less conservative accounting
methods84 or making effective use of excess cash.85 Since these
techniques assume the predictive validity of the stereotypical tar-
get,86 challenges to that assumption may have limited the theoreti-
cal soundness of this approach.87 Nevertheless, the use of these
methods would seem to involve little chance of breaching manage-
ment's fiduciary duty.88

The use of other nonstructural changes would seem to entail a
greater risk of such a breach.89 Incumbent management could be
retained on long-term employment contracts or involve the corpo-
ration in restrictive agreements which promise dire consequences
if a change in corporate control is accomplished. 90 Specifically,
loan agreements may call for the acceleration of corporate debt.9 1

Supply contracts could threaten to shut off a needed source of raw
materials.92 Alternatively, management might purchase a sizeable
block of the voting securities of the most likely raiders in order to
exercise voting leverage over their actions.93 In the final assess-

83. See, e.g., Jaqua, supra note 7, at 117; Schmults & Kelly, supra note 3, at 134;
Corporate Defenses, supra note 6, at 521. But see How to Fend Off a Take-over,
FORTUNE, Feb. 1969, at 83 (the effectiveness of this technique is limited by the length
of time usually necessary to accomplish such improvements).

84. See Incumbent Managements, supra note 10, at 1108 (conservative account-
ing methods hide the "true" value of the corporation thereby making it a likely tar-
get for a sophisticated raider). Contra Taussig & Hayes, Cash Take-Overs and
Accounting Valuations, 43 ACCOUNTING REV. 68, 74 (1968) (insignificant correlation
found between use of conservative asset reporting and likelihood of being a tender
offer target). The use of this tactic may be further limited by SEC regulations relat-
ing to changes in accounting methods. See generally H. KELLOGG & M. POLOWAY,
AccoUNTANTs SEC PRACTICE MANUAL (1971); L. RAPPAPORT, SEC ACCOUNTING
PRACTICE AND PROCEDURE (3d ed. 1972).

85. E.gp, P. DAVEY, supra note 2, at 15; M. LIPTON & E. STEINBERGER, supra note
1, 6.2.9. at 285; cf E. ARANow & H. EINHORN, supra note 1, at 225 (target may want
to have additional cash on hand if it plans to repurchase its shares during a hostile
tender offer). For a discussion of target repurchases, see notes 165-169 and the ac-
companying text infra.

86. See notes 18-29 and the accompanying text supra.
87. See notes 30 & 31 and the accompanying text supra.
88. The fiduciary duty might still be breached if the short-term efforts to im-

prove performance and the projects chosen for the investment of excess cash are
not in the best interests of the shareholders. But see note 79 supra.

89. See E. ARANOw, H. EINHORN, & G. BERLSTEIN, supra note 1, at 200.
90. See M. LIPTON & E. STEINBERGER, supra note 1, 1.9.1. at 62 (employment

contracts); Yoran, Advance Defensive Tactics Against Takeover Bids, 21 AM. J.
COMP. L. 531, 534 (1973) (changes in control).

91. Yoran, supra note 90, at 534. For a discussion of a commercial banker's
position regarding such provisions, see Kamen, Special Problems of Institutional
Lenders, 32 Bus. LAw. 1423, 1423-26 (1977).

92. Klink, Leonard, & Schwartz supra note 41, at 39.
93. The effectiveness of this tactic may be severely limited by target manage-
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ment, however, the extent to which these nonstructural changes
deter particular bidders is fortuitous at best.94

Management may also attempt to reduce the attractiveness of
their corporation through a series of carefully planned acquisi-
tions. Although such expansions may involve a breach of fiduciary
duty,9 5 management could acquire a subsidiary which would gen-
erate antitrust difficulties for potential raiders.96 The effectiveness
of this technique may, however, be severely limited by manage-
ment's inability to accurately predict future raiders as well as by
an increased judicial skepticism toward the use of similar antitrust
defenses. 97 Other commentators recommend acquiring a business
which requires regulatory approval before a change in control may
be consummated.98 The delay caused by this administrative re-
view is theoretically sufficient to deter tender offers. 99 However,
since several recent decisions reveal a growing judicial reluctance
to allow this type of regulatory scrutiny to defeat a tender offer,
reliance upon the deterrent value of recent acquisitions may not
be a productive defense.10 0

Management can theoretically make the corporation an even
less attractive takeover candidate by amending the corporate char-
ter to reincorporate in a state with a strict takeover statute. 10 '
Such statutes typically delay consummation of a hostile tender of-
fer while giving target management sufficient forewarning to com-
plete intensive defensive preparation. 10 2 The future usefulness of

ment's inability to determine which companies are the most likely raiders, as well
as possible limits on the availability of investment funds. See E. ARANOW & H. EIN-
HORN, supra note 1, at 225; P. DAVEY, supra note 2, at 19.

94. See, e.g., E. ARANow & H. EINHORN, supra note 1, at 275-76 (restrictive loan
agreements would be largely ineffective if successful raiders could refinance that
debt on more favorable terms).

95. E. ARANOW, H. EINHORN, & G. BERLSTEIN, supra note 1, at 200.
96. M. LAPTON & E. STEINBERGER, supra note 1, 1.9.1. at 62; Cary, supra note 11,

at 841; Kennedy, Tender Moment, 23 Bus. LAw. 1091, 1101 (1968).
97. See P. DAVEY, supra note 2, at 19 (methods to determine potential raiders);

Millstein, An Overview, 32 Bus. LAw. 1517, 1518 (1977) (judicial skepticism).
98. M. LIPTON & E. STEINBERGER, supra note 1, 6.2.4. at 271.
99. Id.; see notes 144-50 and accompanying text infra.

100. See, e.g., Texasgulf, Inc. v. Canada Dev. Corp., 366 F. Supp. 374 (S.D. Tex.
1973).

101. P. DAVEY, supra note 2, at 13. But see M. LIPTON & E. STEINBERGER, supra
note 1, 6.2.1. at 265 (raiders may attack if they interpret target plans to
reincorporate as a sign of weakness). See generally Aranow & Einhorn, State Secur-
ities Regulation of Tender Offers, 46 N.Y.U.L. REV. 767 (1971); Gould & Jacobs, The
Practical Effects of State Tender Offer Legislation, 23 N.Y.L.S.L. REV. 399 (1978);
Nathan & Moloney, State Tender Offer Statutes. An Analysis of the Practical and
Policy Considerations, 23 N.Y.L.S.L. REV. 647 (1978); Vaughan, State Tender Offer
Regulation, 9 REV. SEC. REG. 969 (1976).

102. For a recent list of thirty-six state takeover statutes, see Note, The Constitu-
tionality of State Takeover Statutes: A Response to Great Western, 53 N.Y.U.L. REV.
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this structural change is, however, somewhat questionable since
the constitutionality of such statutes has been successfully chal-
lenged.10 3 Some commentators also caution that such reincorpora-
tion may constitute a breach of fiduciary duty if done solely or
primarily to afford management this additional protection. 10 4

Another frequently mentioned structural change involves
amending the corporate charter to authorize a class of voting stock
with veto power over all merger proposals. 0 5 This stock is then
issued to management's allies. 0 6 Theoretically, this tactic reduces
the attractiveness of the corporation since current management
has sufficient indirect control over these shares to block any subse-

872, 880 n.44 (1978). For a discussion of specific state takeover statutes, see Arsht,
The Delaware Takeover Statute-Special Problems for Directors, 32 Bus. LAw. 1461
(1977); Balotti, The Delaware Tender Offer Statute, 3 DEL. J. CORP. L. 230 (1978);
Bartell, The Wisconsin Takeover Statute, 32 Bus. LAw. 1465 (1977); Berman, The New
York Takeover Statute, 32 Bus. LAw. 1473 (1977); Buford, The Virginia Takeover
Statute, 32 Bus. LAw. 1469 (1977); Moylan, State Regulation of Tender Offers, 58

MARQ. L. REV. 687 (1975); Shipman, Some Thoughts About the Role of State Takeover
Legislation: The Ohio Takeover Act, 21 CASE W. RES. L. REV. 722 (1970); Sommer,
The Ohio Takeover Act: What Is It?, 21 CASE W. RES. L. REV. 681 (1970); Steinberger,
New York's Takeover Act, 9 REV. SEC. REG. 807 (1976); Subcommittee on Proxy So-
licitations and Tender Offers of the Federal Regulation of Securities Committee,
State Takeover Statutes and the Williams Act, 32 Bus. LAw. 187 (1976); Vaughan,
Tender Offers in Virginia, 7 REV. SEC. REG. 879 (1974); Vorys, Ohio Tender Offers
Bill, 43 OHIO B. 65 (1970); Comment, Regulation of Tender Offers in Wisconsin and
the Effect of Great Western v. Kidwell: The Day of Reckoning Approaches, 1978 Wis.
L. REV. 833; 42 ALB. L. REV. 492 (1978); 13 GA. L. REV. 265 (1978); 53 TUL. L. REV. 984
(1979); 48 U. CINN. L. REV. 133 (1979).

103. Great W. United Corp. v. Kidwell, 439 F. Supp. 420, 423 (N.D. Tex. 1977)
(Idaho takeover statute preempted by Williams Act and unconstitutional as an un-
reasonable burden on interstate commerce), affd, 577 F.2d 1256 (5th Cir. 1978),
prob. juris. noted, sub nom. Leroy v. Great W. United Corp., 439 U.S. 1065, rev'd on
other grounds, 47 U.S.L.W. 4844 (June 26, 1979). Lower courts have split on the con-
stitutionality of state takeover statutes. Compare City Investing Co., GDV Inc. v.
Simcox, 476 F. Supp. 112, 116 (S.D. Ind. 1979) with Dart Indus., Inc. v. Conrad, 462 F.
Supp. 1, 12-14 (S.D. Ind. 1978).

Most commentators, however, agree that state takeover statutes are preempted
by the Williams Act and in violation of the commerce clause. Note, Securities Law
and the Constitution: State Tender Offer Statutes Reconsidered, 88 YALE L.J. 510,
510-11 (1979). For a sampling of the literature, see Langevoort, State Tender-Offer
Legislation: Interests, Effects, and Political Competency, 62 CORNELL L. REV. 213
(1977); Wilner & Landy, The Tender Trap: State Takeover Statutes and Their Consti-
tutionality, 45 FORDHAM L. REV. 1 (1976); Comment, State Takeover Statutes Versus
Congressional Intent: Preempting the Maze, 5 HOFSTRA L. REV. 857 (1977); Com-
ment, The Constitutionality of the Maine Takeover Bid Disclosure Law, 30 ME. L.
REV. 246 (1979); Comment, State Takeover Statutes: An Unconstitutional Ap-
proach?, 19 SANTA CLARA L. REV. 391 (1979); Note, Commerce Clause Limitations
upon State Regulation of Tender Offers, 47 S. CAL. L. REV. 1133 (1974).

104. E. ARANow, H. EiNHORN, & G. BERLSTEIN, supra note 1, at 197.
105. E.g., Schmults & Kelly, supra note 3, at 128; Corporate Defenses, supra note

6, at 522.
106. See Corporate Defenses, supra note 6, at 522.
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quent merger with a successful raider.10 7 In practice, however, this
influence could crumble if management's allies are unwilling to
forego the attractive premium usually offered for the target's
stock. 10 8 On the other hand, stock exchange delisting provisions
and fiduciary case law may pose more immediate difficulties in the
use of this technique. 10 9

Adopting more restrictive charter and by-law provisions is
probably the most commonly suggested structural change." 0 The
scope of these amendments, however, depends upon the statutory
flexibility of the target's state of incorporation."' For example,
one widely permissible proposal is the use of a fair price require-
ment that assures nontendering shareholders of receiving a
favorable price in any subsequent merger between the target and a
successful raider.112

Many other recommended provisions, such as eliminating cu-
mulative voting for directors or requiring a supermajority vote to
approve a merger, affect the voting rights of the current sharehold-
ers.113 Various commentators suggest abolishing the sharehold-
ers' right to call a stockholders meeting or at least increasing the
percentage of voting shares needed to request, or constitute a quo-
rum at, such gatherings.1 4 Management is also advised to con-
sider limiting the percentage of outstanding stock one person can

107. See Schmults & Kelly, supra note 3, at 128.
108. Cohen, supra note 75, at 29.
109. See, e.g., Podesta v. Calumet Indus., Inc., [1978 Transfer Binder] FED. SEC.

L. REP. (CCH) 96,433, at 93,556-57 (N.D. Ill. May 9, 1978) (issuance of target shares
for the primary purpose of perpetuating control of current management is a breach
of fiduciary duty under Delaware law); N.Y.S.E. COMPANY MANUAL A-282 (the ex-
change may refuse to list any class of stock which has unusual voting provisions
which tend to restrict its voting).

110. See generally Hochman & Folger, supra note 74.
111. Steinbrink, supra note 10, at 904-05.
112. See E. ARANow, H. EINHORN, & G. BERLSTEIN, supra note 1, at 196; P. DAVEY,

supra note 2, at 14-15; Buford, Amending the Corporate Charter, 32 Bus. LAw. 1353,
1354 (1977); Hochman & Folger, supra note 74, at 553-55 (these provisions typically
prevent a successful raider from merging with the target unless the nontendering
shareholders receive at least as much as the higher of three figures: the current
market price plus the same percentage premium which the raider paid in the
tender offer, the highest per share price paid by the raider in obtaining its initial
block or a specified multiple of the target's earnings).

113. See Buford, supra note 112, at 1354 (supermajority); Cary, supra note 11, at
839 (cumulative voting); Mullaney, Guarding Against Takeovers-Defensive Char-
ter Provisions, 25 Bus. LAw. 1441, 1441-62 (1970) (excellent discussion of
supermajority provisions).

114. See Klink, Leonard, & Schwartz, supra note 41, at 30 (quorum); Merrifield,
supra note 15, at 158 (eliminate right to call meeting); Reuben & Elden, supra note
25, at 424 (higher percentage needed to call meeting).
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vote or eliminating preemptive rights to new issues.115

While many of these provisions may appear to be rather se-
vere, most of the proposed revisions seen designed to increase the
security of the directors' positions on the board. 116 Prime exam-
ples of this tendency include amending the charter or by-laws to
limit the number of directors that can serve on the board or to
specify the method for replacing directors lost through attrition. 1 7

Similarly, the directors' terms could be staggered while permitting
their removal only upon a showing of cause or by a supermajority
vote." 8 Requiring a supermajority of voting shares to repeal these
provisions would provide the directors with even greater occupa-
tional security. 1 9 The directors' financial security, on the other
hand, could be enhanced by provisions indemnifying them against
liability incurred in the performance of their duties.120

Although the adoption of any restrictive charter or by-law pro-
vision may constitute a breach of fiduciary duty, the use of provi-
sions affecting shareholder voting rights while increasing director
security arguably raises a strong inference that the incumbent cor-
porate leaders have attempted to impermissibly perpetuate their
control. 12 1 One could also question the tactical viability of such
provisions since several commentators claim that these tech-
niques may delay, but will not prevent raiders from acquiring con-
trol.1 2 2 Notwithstanding these challenges, the commentary echoes
a widespread belief that such provisions represent the minimum,
traditional precautions taken by a strong management. 123 The
existence of this perception is in itself a very persuasive tactical
argument for their adoption.

115. See Reuben & Elden, supra note 25, at 424 (preemptive rights); Schmults &
Kelly, supra note 3, at 127 (limit percentage).

116. See notes 117-23 and accompanying text infra.
117. See E. ARANow, H. EINHoRN, & G. BERLSTEIN, supra note 1, at 194 (number);

Reuben & Elden, supra note 25, at 424 (attrition).
118. E. ARANOW, H. EINHORN, & G. BERLSTEIN, supra note 1, at 193-94; see Cary,

supra note 11, at 839 (classification and cause).
119. Hochman & Folger, supra note 74, at 541-42. But cf. Wetzel, Defensive Tac-

tics-Who are the Goodies and Who are the Baddies?, 25 Bus. LAw. 545, 545-46 (1970)
(criticizing the use of such provisions).

120. See generally Johnston, Corporate Indemnification and Liability Insurance
for Directors and Oficers, 33 Bus. LAw. 1993 (1978); Note, Indemnifying Corporate
Offwialsfor Williams Act Violations, 50 IND. L.J. 826 (1975).

121. Merrifield, supra note 15, at 158.
122. E.g., M. LIPTON & E. STEINBERGER, supra note 1, 6.2.2. at 265.
123. E.g., Troubh, supra note 19, at 1301; see Buford, supra note 112, at 1354

(such clauses are referred to as "shark repellent" provisions).
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THE TENDER OFFER IS ANNOUNCED

The defensive team must initiate effective countermeasures
very shortly after a tender offer is announced if management is to
have any hope of defeating the offer.124 Therefore, members of the
team should try to delay the announcement of hostile tender offers
while deciding whether, and in what ways, to resist.125 If the raider
contacts management before publicizing the offer, 126 management
should attempt to stall the bidder.127 Alternatively, managements
faced with an unexpected, public announcement of a tender offer
may request that exchange trading be halted temporarily while the
directors assess the proposal.128

While these brief delays are in effect, management should im-
mediately inform the directors about the offer. 129 Whether target
officials are under a general duty to actively resist surprise tender
offers is somewhat unclear. Federal law requires that target
management file a disclosure statement with the Securities and
Exchange Commission if management takes a public position re-
garding the offer.130 There is, however, no comparable disclosure
requirement if management remains silent.131 This gap appears to
widen farther since the scope of management's fiduciary duty to
resist is also uncertain. 132 Nevertheless, as a practical matter most
targets do take a public position regarding surprise tender offers

124. Schmults & Kelly, supra note 3, at 117. For a discussion of the need for a
rapid target response, see notes 144-150 and the accompanying text infra.

125. See M. LIPTON & E. STEINBERGER, supra note 1, 1.6.1. at 16.
126. M. LIPTON & E. STEINBERGER, supra note 1, 1.8.3. at 41 (this technique is

commonly referred to as a "bear-hug"). But see Ebeid, supra note 19, at 23 (target
management was given advance notice of an impending tender offer in only 13.4
percent of the cases studied).

127. See M. LIPTON & E. STEINBERGER, supra note 1, $ 1.6. at 16 ("sandbagging"
means stalling the raider temporarily).

128. See id. $ 6.4.1. at 297. The same authors note two variations of this tactic. In
a "saturday night special," the raider does not notify target management before
publicly announcing a tender offer. M. LIPTON & E. STEINBERGER, supra note 1, $
1.8.1. at 39. A strong "bear-hug," on the other hand, combines a public announce-
ment with concurrent private attempts to convince target management not to resist.
Id. $ 1.8.2. at 40.

129. Id. 6.3.1. at 290.
130. Securities Exchange Act of 1934, 15 U.S.C. § 78 n(d)(4) (1976); 44 Fed. Reg.

70326, 70335 (1979) (to be codified at 17 C.F.R. § 240.14d-9(a)). These provisions re-
quire target management to make various disclosures on Schedule 14D-9. 44 Fed.
Reg. 70326, 70336 (1979) (to be codified at 17 C.F.R. § 240.14d-101).

131. Target management is exempted from filing a Schedule 14D-9 if manage-
ment simply identifies the tender offer, states that management is studying the pro-
posal, and asks that the shareholders defer judgment on the offer until
management announces its position. 44 Fed. Reg. 70326, 70335 (1979) (to be codified
at 17 C.F.R. § 240.14d-9(e)).

132. E. ARANow & H. E-HoRN, supra note 1, at 220-21. Compare Barnhill, supra
note 30, at 780 with Corporate Defenses, supra note 6, at 520.
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since silence is generally construed as endorsement. 133

The board must consider several items before announcing this
recommendation. Principal among these factors are the disclo-
sures made on the raider's schedule 14D-1134 and other sources
which reveal the background of the offeror. 135 This information
may suggest a pattern in earlier acquisitions by the raider or more
direct indications of the raider's plans for the target.136 Aspects of
the offer such as the price, duration and percentage of outstanding
shares sought must be carefully considered.137 Similarly, the ade-
quacy of the offer in light of the target's present and future earn-
ings potential and the availability of other suitors are also highly
relevant.138

If the directors decide to resist the offer, they should base their
initial defense on attempts to achieve one or more of three objec-
tives: delaying the consummation of the offer,139 complicating the
raider's task' 4° or making the target less attractive to that raider. 141

Although the existence of the offer indicates the bidder's belief

133. Klink, supra note 3, at 845. Opposition by target management may result in
the formation of a "group" under 15 U.S.C. § 78m(d) (3) (1976). In such a case, man-
agement must file a Schedule 13D, 17 C.F.R. § 240.13d-101 (1979), with the SEC, the
target and the exchange(s) on which shares of the target trade. 15 U.S.C.
78m(d) (1) (1976); see Block & Schwarzfeld, Management Groups Under the Williams
Act, 5 SEc. REG. L.J. 69, 71-82 (1977).

134. 17 C.F.R. § 240.14d-100 (1979). This disclosure is required by 15 U.S.C.
§ 78n(d)(1) (1976) and Rule 14d-1, 17 C.F.R. § 240.14d-1 (1979). For a discussion of
the disclosures required under the Williams Act, see Borden & Weiner, An Invest-
ment Decision Analysis of Cash Tender Offer Disclosure, 23 N.Y.L.S.L. REV. 553
(1978); Fleischer, General Disclosure Principles, 32 Bus. LAw. 1365 (1977); Kerr,
"Soft" Information and Financial Statements, 32 Bus. LAw. 1369 (1977); Schmults &
Kelly, Disclosure in Connection with Cash Take-Over Bids: The New Regulations,
24 Bus. LAw. 19 (1968).

135. See Schmults & Kelly, supra note 3, at 126-.27 (the target should consult
copies of the raider's charter, by-laws, recent registration statements, stock ex-
change listing agreements and any antitrust judgment or consent decree by which
the bidder is bound).

136. Item 5 of schedule 14D-1, for example, requires the raider to disclose the
purpose of the tender offer and whether the raider plans to subject the target to any
of a list of possible changes. FED. SEC. L. REP. (CCH) 24, 284 C, at 17, 715-25.

137. For an analysis of the terms of the typical offer, see Aranow & Einhorn,
Essential Ingredients of the Cash Tender Invitation, 27 Bus. LAW. 415 (1972). For an
empirical study of cash tender offer pricing, see Ferris, Melnik, & Rappaport, Cash
Tender Offer Pricing: An Empirical Analysis, 12 MERGERS & AcQUiSMONS 9 (Spring
1977).

138. See M. LIPTON & E. STEINBERGER, supra note 1, 6.3.5. at 294. For a discus-
sion of whether the investment banker's assessment of the adequacy of the offer
must be disclosed, see Wander, Special Problems of Acquisition Disclosure: Invest-
ment Bankers' Reports and Conflicts of Interest, in THE SEVENTH ANNUAL INsTITUTE
OF SECURITIES REGULATIONS 135, 135-44 (1975).

139. See notes 174-82 and accompanying text infra.
140. See notes 151-73 and accompanying text infra.
141. See notes 142 & 143 and accompanying text infra.
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that the target is an attractive acquisition, 142 favorable circum-
stances may nevertheless occasionally give life to eleventh hour
attempts to disrupt that opinion. Threats of resignation by key em-
ployees or the prospect of future labor, supply or franchising diffi-
culties may be effective in some cases. 143 Rare examples of
success aside, however, the effectiveness of this tactic seems to be
based more on the raider's inability to foresee the use of such tac-
tics rather than on purposeful preparation by the target. There-
fore, little reliance should be placed on this approach.

The defensive team is more likely to be successful if it gears its
response to the activities of the arbitragers. 144 Once trading in the
target's stock resumes, these "arbs" assess the probability of the
raider's success. 4 5 If the prospects for acquisition appear
favorable, these professional traders begin buying the available
shares sought by the raider.14 These open market purchases
drive the price of those securities from the lower preoffer level to-
ward the raider's offering price. 47

Once the arbitragers have invested heavily in the target's se-
curities at these temporarily inflated prices, their interests lie with
the raider since the arbitragers plan to tender these securities at
the higher tender offer price.148 Given the high percentage of the
target shares which these investment professionals acquire, target
management has little chance of defeating the offer unless the de-
fensive team can act quickly to stop or to inhibit this process. 149

The team may attempt to chill the activities of the arbitragers by
using litigation to delay the consummation of the offer or by in-
creasing the perceived risk of the raider's failure. 150

The defensive team may choose from a broad variety of tech-
niques which seek to create this perception of failure by complicat-
ing the raider's task. Aggressive target managements might

142. Schmults & Kelly, supra note 3, at 125-26.
143. See P. DAVEY, supra note 2, at 25 (employees and labor); Incumbent Man-

agements, supra note 10, at 1127 (franchise); Corporate Defenses, supra note 6, at
522 (labor and supply).

144. Reuben & Elden, supra note 25, at 431.
145. See R. HAMILTON, CASES AND MATERIALS ON CORPORATIONS-INCLUDING

PARTNERSHIPS AND LIMITED PARTNERSHIPS 46 (Supp. 1976) (the arbitragers are
known as "arbs"); Henry, Activities of Arbitrageurs in Tender Offers, 119 U. PA. L.
REV. 466, 468-69 (1971); Comment, Should Tender Offer Arbitrage Be Regulated?,
1978 DUKE L.J. 1000, 1007-09.

146. E. ARANow & H. EiNHORN, supra note 1, at 177.
147. See Henry, supra note 145, at 469.
148. Henry, supra note 145, at 469; Liman, Has the Tender Movement Gone Too

Far?, 23 N.Y.L.S.L. REV. 687, 690 n.16 (1978).
149. See Henry, supra note 145, at 466 (over 50 percent of all tenders come from

the arbitragers).
150. See id. at 468 (delay); Reuben & Elden, supra note 25, at 431-32 (risk).
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consider making a tender offer for an unrelated third company or
for the voting securities of the raider. 5 1 Pressure could also be
applied on the offeror's financing sources in an attempt to delay or
to revoke the raider's credit. 152

The commentators, however, appear to place more emphasis
on steps designed to increase the perception of probable failure by
enhancing the value of the stock sought by the raider. 5 3 Increas-
ing the target's cash dividend, announcing a stock dividend or split,
proposing a rights offering, or communicating directly with the
shareholders are common examples of this approach.15 Before
implementing this course, the defensive team must carefully con-
sider the restrictions imposed by their fiduciary duty as well as the
antifraud provisions of the Securities Exchange Act of 1934.'55

Management is also likely to take steps which either increase
or decrease the number of outstanding target shares which the
raider must acquire to gain control. 156 Determining which ap-
proach would be more productive is basically a financial decision
in which the investment banker should be given a dominant
role.1

57

One factor which the defensive team should consider in mak-
ing this decision is the number of target voting shares held by the
raider before the tender offer.' 58 If the raider owns a large number
of the target's shares, the team may be able to dilute the raider's
control by forcing the conversion of convertible securities or exer-
cising profitable management warrants or options. 159 Unfortu-
nately, the resulting increase in the number of outstanding shares

151. See Hayes & Taussig, supra note 2, at 146 (third company); Schmults &
Kelly, supra note 3, at 130 (raider).

152. Bromberg, Tender Offers: Safeguards and Restraints-An Interest Analy-
sis, 21 CASE W. RES. L. REV. 613, 619 (1970).

153. See Incumbent Managements, supra note 10, at 1119.
154. See E. ARANOW & H. EINHORN, supra note 1, at 246-47 (stock split); Fischel,

Efficient Capital Market Theory, the Market for Corporate Control, and the Regula-
tion of Cash Tender Offers, 57 TEX. L. REV. 1, 33 (1978) (communicate with share-
holders); Hayes & Taussig, supra note 2, at 143 (cash dividend); Merrifield, supra
note 15, at 166 (stock dividend); Schmults & Kelly, supra note 3, at 125 (rights offer-
ing). For a discussion of the contents of target management's communication with
the shareholders, see E. ARANOW & H. EirmoRN, supra note 1, at 268-74; Schmults &
Kelly, supra note 3, at 121-24; Incumbent Managements, supra note 10, at 1112-19.

155. E.g., 15 U.S.C. § 78n(e) (1976); see notes 79-82 and accompanying text
supra.

156. See notes 157-73 and accompanying text infra.
157. See Reuben & Elden, supra note 25, at 428.
158. Compare Cohen, supra note 75, at 29 with Incumbent Managements, supra

note 10, at 1120.
159. See Merrifleld, supra note 15, at 168 (convertible securities); Schmults &

Kelly, supra note 3, at 120 (management warrants or options).
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may be too small to diminish the raider's influence. 160 Private
placements of target stock with management's allies and the use of
authorized treasury stock in acquisitions, on the other hand, are
generally more effective since each usually involves a substantial
number of shares.' 6 1

If the raider has a relatively small position in the target's stock
and management is fairly confident of the loyalty of several large
shareholders, the defensive team may choose to reduce the
number of outstanding shares. This approach assumes that the
shares removed from the market are the most likely to be ten-
dered.162 Conversely, the use of this approach may involve grave
risks as it also reduces the number of shares which the raider must
acquire in order to control the target. 163 Employee stock option
plans, affiliated companies or other allies may be instructed to
make open market purchases during the tender offer.164 Normally,
however, the target will make the repurchases itself. 65 Although
the majority of states provide general statutory authorization for
such repurchases, management's fiduciary duty may occasionally
inhibit the use of this generally effective technique. 66

Management must also be aware of several key federal restric-
tions on the use of this tactic. Rule 13e-1167, promulgated under
section 13(e) of the Securities Exchange Act of 1934,168 prohibits
repurchases by the target during a third party tender offer until
management has made certain disclosures to both the stockhold-

160. Cf. P. DAVEY, supra note 2, at 7 (management controls few shares in the
typical target).

161. See M. LIPTON & E. STEINBERGER, supra note 1, 1.9.1. at 62 (private place-
ments); Schmults & Kelly, supra note 3, at 120 (acquisitions). But see AMERICAN
STOCK EXCHANGE COMPANY GUIDE § 713 (1973) (shareholder approval is required if
issuance of new stock would increase outstanding shares by 20 percent); E. ARA-
NOW & H. EINHORN, supra note 1, at 249-54 (management's fiduciary duty may limit
these uses of target stock); NYSE COMPANY MANUAL A-283, 284 (shareholder ap-
proval is required if issuance of new stock would increase outstanding shares by 20
percent).

162. Incumbent Managements, supra note 10, at 1120.
163. Fischel, supra note 154, at 34; Incumbent Managements, supra note 10, at

1120.
164. Klink, Leonard, & Schwartz, supra note 41, at 38; see Incumbent Manage-

ments, supra note 10, at 1120 (employee stock option plans).
165. See E. ARANow & H. EINHORN, supra note 1, at 235-36. See generally

Zwerdling, Why Companies Buy Back Their Own Stock, 58 MANAGEMENT REV. 12
(March 1969).

166. See 1965 DUKE L.J. 412, 412 (statutory authority). For a critical discussion
of Delaware fiduciary law, see Israels, Corporate Purchase of Its Own Shares-Are
There New Overtones?, 50 CORNELL L.Q. 620, 623-24 (1965); 78 HARV. L REV. 1253
(1965); 70 YALE L. J. 308 (1960).

167. 17 C.F.R. § 240.13e-1 (1979).
168. 15 U.S.C. § 78m(e) (1976).

1980]



CREIGHTON LAW REVIEW

ers and the Securities and Exchange Commission. 169 The Com-
mission has also recently adopted rule 13e-4 to regulate
countertender offers made by the target.17° Under this rule, target
management must disclose certain information before beginning
its defensive tender offer.171 This rule also prohibits the target
from increasing the consideration paid for tendered shares unless
it pays the higher price to all tendering shareholders. 72 Neither
may the target unduly delay the payment for or the return of ten-
dered securities.

7 3

In addition to such efforts to increase the perceived risk of the
raider's failure, target management may seek to chill the activities
of the arbitragers by delaying the consummation of the offer.174 Al-
though careful raiders rarely commit mistakes serious enough to
require the cancellation of their offers, 75 several commentators
suggest that target management obtain the desired delay by com-
mencing defensive litigation which challenges the legality of the
offer.176 This widely used and generally effective tactic provides
certain tactical advantages as well as boosting the morale of the
beleagured defensive team.177

169. Proposed Regulation 13e-2 would regulate the method by which these
purchases are to be made. The latest revisions to this proposal were announced in
Exchange Act Release No. 10539, [1973 Transfer Binder] FED. SEC. L. REP. (CCH)
79,600 (Dec. 6, 1973). See generally Stone, A Corporation's Repurchase of Its Own
Shares, 49 L.A.B. BULL. 106 (1974).

170. Exchange Act Release No. 16112, [Current Transfer Binder] FED. SEc. L.
REP. (CCH) 82,182 (Aug. 16, 1979).

171. 44 Fed. Reg. 49406, 49411 (1979) (to be codified at 17 C.F.R. § 240.13e-4).
These disclosures must be made on Schedule 13E-4, 44 Fed. Reg. 49412 (1979) (to be
codifled at 17 C.F.R. § 240.13e-101).

172. 44 Fed. Reg. 49406, 49412 (1979).
173. Id. See also Zilber, Corporate Tender Offers for Their Oun Stock: Some

Legal and Financial Considerations, 33 U. CINN. L. REV. 315 (1964).
174. See Herzel, Strategy and Tactics in Stockholder Litigation, 15 PR~c. LAw.

65, 66 (May 1969); Klink, supra note 3, at 850; Note, Judicial Control of Cash Tender
Offers-A Few Practical Recommendations, 50 IND. L.J. 114, 121-22 (1974) [hereinaf-
ter cited as Judicial Control]. See generally Note, Tender Offer Regulation-Injunc-
tion Standards Under the Williams Act, 45 FORDHAM L REV. 51 (1976).

175. See R. HAMILTON, supra note 145, at 46 (a "show stopper" is a serious mis-
take by the raider which may cause the entire tender offer to be cancelled; a "smok-
ing gun" is a raider mistake which permits the target to gain additional time).

176. E.g., E. ARANow & H. EINHORN, supra note 1, at 266; Judicial Control, supra
note 174, at 121-22.

177. See E. ARANOW & H. EINHORN, supra note 1, at 266 (widely used); Liman,
supra note 148, at 690 (boost morale); Wachtell, Special Tender Offer Litigation Tac-
tics, 32 Bus. LAw. 1433, 1434-35 (1977) (choosing the most favorable forum and im-
pressing the arbitragers that management will resist strenuously). Compare E.
ARANow & H. EINHORN, supra note 1, at 266 (defensive litigation is often the surest
way to defeat a tender offer) with Herzel, supra note 174, at 69 (at best, litigation
gives target management time to arrange a defensive merger). But see Ebeid,
supra note 19, at 25 (legal proceedings were instituted in only 42.4 percent of the
contested tender offers studied).
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The bases for defensive litigation are as numerous as the se-
curities laws are complex.178 Alleged raider violations of the Wil-
liams Act, 7 9 such as a material misrepresentation or the failure to
file properly, are commonly used theories. 180 Claimed antitrust vi-
olations continue to have a strong impact on arbitragers even
though a growing skepticism about the general validity of such
claims has led several recent courts to impose more stringent pre-
liminary injunction standards.181 Litigation over access to the cur-
rent shareholders list as well as alleged infractions of the federal
margin requirements and state takeover statutes is also frequently
employed.182 While not exhaustive, this list illustrates the type of
flexibility needed in preparing an effective litigation defense.183

If these initial defenses fail to stop the raider, the defensive
team may attempt to complete a more attractive merger with a

178. See generally Binder, The Securities Law of Contested Tender Offers, 18
N.Y.L.F. 569 (1973); Bromberg, The Securities Law of Tender Offers, 15 N.Y.L.F. 459
(1969).

179. 15 U.S.C. §§ 78m(d)-(e), 78n(d)-(f) (1976).
180. See E. ARANOw & H. EINHORN, supra note 1, at 267 (filing); Herzel, supra

note 174, at 67-68 (material misrepresentation). But see Fraidin, Developments in
Federal Securities Regulation, 30 Bus. LAw. 313, 331 (1975).

181. See Liman, supra note 148, at 698 (stringent preliminary injunction stan-
dards); Millstein, supra note 97, at 1518 (judicial skepticism); Reuben & Elden,
supra note 25, at 437 (arbitragers). See generally Wilder & Wilder, Target Company
Defensive Tactics Under Section 7 of the Clayton Act, 4 CoNN. L REV. 352 (1971).

182. See E. ARANow, H. EINHORN, & G. BERLSTEIN, supra note 1, at 160-63 (mar-
gin requirements); Jaqua, supra note 7, at 116 (shareholders list); Liman, supra
note 148, at 702 (state takeover statute).

Newspaper advertisements are usually sufficient to inform the target's share-
holders about the offer; however, the raider may wish to make a more direct appeal.
Comment, Tender Offers and Bidder Access to Target Company Shareholder Lists,
1978 B.Y.U.L REV. 436, 439. Raiders who own target shares would be permitted to
obtain a copy of the shareholders list under the law of most jurisdictions. 1977-1978
Securities Law Developments-Tender Offers, 35 WASH. & LEE L REv. 755, 895-96
(1978). Therefore, litigation on this point serves only to prevent the raider from
using the list in conjunction with the initial public announcement of its offer. See
Barnhill, supra note 30, at 766; Corporate Defenses, supra note 6, at 528.

Two developments in the use of this tactic should be noted. First, information
similar to that found in the shareholders list may be more freely available else-
where. See Robinson, Analyzing the Target Company's Shareholders, in CASH
TENDER OFFERS 131, 134-35 (1974); see note 39 and accompanying text supra. More
importantly, the SEC has recently adopted rule 14d-5 which requires a target to
either mail tender offer material for the raider or allow the bidder to use the current
shareholders list for a mailing campaign. Exchange Act Release No. 16384, FED.
SEc. L. REP. (CCH) 82,373 (Nov. 29, 1979).

For a discussion of state takeover statutes, see notes 101-04 and accompanying
text supra. For a discussion of the federal margin requirements, see Kelly & Webb,
Credit and Securities. The Margin Requirements, 24 Bus. LAW. 1153 (1969);
Schwartz & Kelly, Bank Financing of Corporate Acquisitions-The Cash Tender Of-
fer, 88 BANKING L J. 99 (1971); Comment, Eurodollar Financing of Cash Tender Of-
fers. A New Challenge to the Margin Requirements, 118 U. PA. L REv. 767 (1970).

183. See E. ARAiow & H. ENrHoRN, supra note 1, at 266-68.
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"white knight" or a "gray knight" before the raider can obtain vot-
ing control. 84 Although future problems may develop between
these hasty merger partners, many corporations have obtained the
rapid shareholder approval needed to use this generally effective
tactic.'

85

Future reliance on this tactic, however, is complicated by the
passage of the Hart-Scott-Rodino Antitrust Improvements Act of
1976.186 This statute requires larger merger partners to file exten-
sive premerger antitrust disclosures with the federal government
if two conditions are met: the operations of at least one of the com-
panies affects interstate commerce and the proposed, nonexempt
merger would result in a substantial acquisition of control. 187 This
filing begins a thirty-day waiting period during which time a defen-
sive merger may not be consummated. 188 In contrast, the comple-
tion of cash tender offers which satisfy these criteria is delayed
only fifteen days after the raider files. 189 The government may ei-
ther terminate or extend these original waiting periods while as-
sessing the antitrust implications of the proposed combination. 190

The ultimate effects of this legislation on the use of cash
tender offers is unclear,' 9 ' but the writers suggest a number of rea-

184. See Hayes & Taussig, supra note 2, at 146 (defensive merger); R. HAMILTON,
supra note 145, at 46 (a "white knight" is a corporation which target management
selects for the defensive merger; a "gray knight" initiates unsolicited merger dis-
cussions with a target that is resisting a hostile tender offer).

185. See Hayes & Taussig, supra note 2, at 146 (many corporations); Incumbent
Managements, supra note 10, at 1126 (shareholder approval). Contra Katz, Legal
Limitations on Defensive Techniques Against Tender Offers, in TAKEOVER BIDS,
PROXY CONTESTS AND TRANSACTIONS IN CoNTROL-SEC AND OTHER ASPECTS 105, 109
(1967) (the time needed to obtain shareholder approval may lessen the effective-
ness of this technique); but see Ebeid, supra note 19, at 25 (although defensive
mergers were used in only 15.1 percent of the contested tender offers studied, the
technique was successful in 85.7 percent of those cases).

186. Pub. L. No. 94-435, 90 Stat. 1383 (1976) (codified in scattered sections of
15,18,28 U.S.C.). [hereinafter referred to as the Hart-Scott-Rodino Act]. The imple-
menting regulations are at 16 C.F.R. §§ 801.1-803.90 (1979). For a discussion of the
legislative history of this statute, see Kintner, Griffin & Golston, The Hart-Scott-
Rodino Antitrust Improvements Act of 1976: An Analysis, 46 GEO. WASH. L. REV. 1
(1977); Scher, Emerging Issues Under the Antitrust Improvements Act of 1976, 77
COLJm. L. REV. 679 (1977).

187. 15 U.S.C.A. §§ 18a(a), 18a(c) (West Supp. 1979). See generally Axinn, New
Premerger Notification Rules Radically Alter Acquisition Picture, N.Y.LJ. June 12,
1978, at 25, col. 4; see also Fox, Procedural Requirements, 32 Bus. LAw. 1523, 1523
(1977) (this statute facilitates premerger governmental challenges without chang-
ing substantive antitrust law).

188. 15 U.S.C.A. §§ 18a(a), 18a(b)(1) (West Supp. 1979).
189. Id. Failure to comply with these waiting periods could subject the violator

to a fine of $10,000 per day. Id. § 18a(g)(1).
190. 15 U.S.C.A. § 18a(b) (2), 18a(e) (West Supp. 1979) (the extension may be as

long as 20 days for the defensive merger or 10 days for the cash tender offer).
191. Compare Axinn, Antitrust Considerations, 32 Bus. LAw. 1451, 1451 (1977)
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sonable possibilities. Some note that future raiders may attempt
to accumulate as much of the required information as possible
before announcing their offers. 192 In light of the advantage which
these waiting periods give the initial bidder, several writers sug-
gest that targets increase their pretender offer efforts to locate po-
tential defensive merger partners. 9 3 At least two writers note that
the federal government may be more willing to seek preliminary
injunctions to stop defensive mergers since possession of the dis-
closed information may estop as merger challenges. 94

. Although these practical adjustments are quite important, the
uncertain effect which these provisions will have on the arbitra-
gers is theoretically more important. 95 Since most arbitragers
must obtain financing for their purchases, any delays in consum-
mating the tender offer would increase their already substantial
interest expense. 196 Therefore, these delays may preclude smaller
arbitragers from taking any position in the target's securities.
Other arbitragers may begin trading only after the waiting periods
have expired. Alternatively, the more sophisticated market profes-
sionals will simply factor the time required for, and the probable
results of, these delays into their price-determining computa-
tions.197 Whatever adjustments are eventually made, however, the
passage of the Hart-Scott-Rodino Act represents the latest devel-
opment in the constantly evolving field of corporate acquisitions
by surprise cash tender offers. 198

CONCLUSION

Commentators and practitioners romanticize the use of the
surprise cash tender offer by employing terms such as "white
knight" and "gray knight."1 99 In reality however, the surprise cash
tender offer is a bold and often ruthless attack against which sub-
stantial defensive preparations are required. This comment has
reviewed the literature pertaining to cash tender offers and dis-

with Flom, The Role of the Takeover in the American Economy, 32 Bus. LAw. 1299,
1300 (1977).

192. See, e.g., Axinn, Tactics and Strategy, 32 Bus. LAw. 1527, 1528 (1977).
193. See Axinn, Fogg, & Stoll, supra note 40, at 880.
194. Axinn, supra note 192, at 1527; Goolrick, The End of the "Midnight Merger":

an Overview of the New FTC Premerger Notice Rules, 34 Bus. LAw. 63, 69 (1978).
195. See notes 144-50 and accompanying text supra.
196. See Reuben & Elden, supra note 25, at 431; Axinn, Fogg, & Stoll, supra note

40, at 864.
197. Axinn, Fogg, & Stoll, supra note 40, at 864.
198. For a detailed discussion of this legislation, see S. AxiN, B. FOGG, & N.

STOLL, ACQUISITIONS UNDER THE HART-Scorr-RODINO ANTITRUST IMPROVEMENTS
ACT (1979).

199. See note 183 supra.
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cussed the objectives underlying the defensive tactics currently in
use. The means of implementing these goals will vary with each
takeover attempt. Notwithstanding these changes however, defen-
sive strategies and preparations based upon the theoretical frame-
work presented in this article will permit future targets to be as
well prepared as possible to resist undesirable surprise cash
tender offers.

Richard A. Blunk-'79


