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LESSOR HIT WITH GREATER TAX: ITEL
CONTAINERS INTERNATIONAL CORP. V.

HUDDLESTON

INTRODUCTION

Congress has the exclusive power "[t]o regulate Commerce with
foreign Nations, and among the several States."1 Thus, states cannot
regulate commerce in a way that interferes with the free flow of com-
merce.2 Any State tax that interferes with Congress' power or im-
pedes the free flow of commerce will be held unconstitutional. 3 In
addition, States cannot, without Congress' consent, impose duties or
taxes on imports to or exports from the United States.4 Any State tax
on imports or exports will be held to be unconstitutional unless Con-
gress has given the State permission to levy the tax or the tax is neces-
sary for executing a State's inspection laws.5

In Itel Containers International Corp. v. Huddleston,6 the United
States Supreme Court recently addressed the constitutionality of a
Tennessee tax as it applied to domestic-owned cargo containers used
exclusively in international commerce. 7 In Itel, the Tennessee tax was
claimed to have violated the Supremacy Clause, the Commerce
Clause, and the Import-Export Clause of the United States Constitu-
tion.8 The Supreme Court, however, upheld the validity of the tax.9

This Note discusses the Supreme Court's reasons for upholding
the Tennessee tax.10 This Note then explores the history and applica-
tion of the Supremacy, Commerce, and Import-Export Clauses. 1' This

1. U.S. CONST. art. I, § 8, cl. 3. The Commerce Clause provides in pertinent part,
that "[t]he Congress shall have Power ... [t]o regulate Commerce with foreign Nations,
and among the several States." Id.

2. Freeman v. Hewit, 329 U.S. 249, 252 (1946).
3. Id.
4. U.S. CONST. art. I, § 10, cl. 2. The Import-Export Clause provides, in pertinent

part, that "[nlo State shall, without the Consent of the Congress, lay any Imposts or
Duties on Imports or Exports, except what may be absolutely necessary for executing
it's [sic] inspection Laws." Id.

5. See infra note 268 and accompanying text.
6. 113 S. Ct. 1095 (1993).
7. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1098 (1993).
8. Id. at 1098-99, 1106. The Supremacy Clause provides, in pertinent part, that

"all Treaties made, or which shall be made, under the Authority of the United States,
shall be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or laws of any State to the Contrary notwith-
standing." U.S. CONST. art. VI, cl. 2.

9. Itel, 113 S. Ct. at 1106.
10. See infra notes 28-113 and accompanying text.
11. See infra notes 126-303 and accompanying text.
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Note also discusses the inconsistent application of precedent by the
Court in Itel.12 Finally, this Note presents alternatives to several of
the Court's holdings. 13

FACTS AND HOLDING

Itel Containers International Corporation ("Itel"), a Delaware cor-
poration with its principal place of business in California, leases cargo
containers for use in international commerce. 14 Itel's marketing of-
fices across the United States solicit and negotiate leases for cargo
containers. 15 Itel delivers the leased containers to lessees or their
agents in nearly every State, including Tennessee. 16 Each lease re-
stricts the use of the containers to international commerce. 17

Itel delivered leased containers in Tennessee from January 1983
through November 1986, without paying taxes on the proceeds from
the leases.' 5 The Tennessee Department of Revenue, in December
1986, assessed $382,465 against Itel for unpaid sales tax, penalties,
and interest.19 Under protest, Itel paid the assessment and promptly
filed an action for a refund.20 Itel challenged the constitutionality of
the Tennessee tax under the Supremacy Clause, the Commerce
Clause, and the Import-Export Clause.2 1 The Tennessee Chancery

12. See infra notes 304-413 and accompanying text.
13. See infra notes 305-413 and accompanying text.
14. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1098 (1993).
15. Id. at 1098.
16. Id.
17. Brief of Petitioner, Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095

(1993) (No. 91-321) [hereinafter Brief of Petitioner].
18. Itel, 113 S. Ct. at 1098.
19. Id. The applicable Tennessee statutes for sales and use taxes provide in perti-

nent part: "'Sale' means any transfer of title or possession, or both, exchange, barter,
lease or rental, conditional, or otherwise, in any manner or by any means whatsoever of
tangible personal property for a consideration." TENN. CODE ANN. 67-6-102(23)(A)
(1989).

In order to prevent actual multistate taxation of the acts and privileges subject
to tax under this chapter, any taxpayer, upon proof acceptable to the commis-
sioner being submitted that the taxpayer has properly paid sales and use tax in
another state on such acts and privileges, shall be allowed a credit against the
tax imposed by this chapter to the extent of the amount of such tax properly
due and paid in another state.

TENN. CODE ANN. 67-6-313(f) (1989).
If the dealer can show by reasonable proof that the dealer has paid any Tennes-
see sales or use tax to a vendor on personal property or taxable service which
such dealer has subsequently sold without collecting tax on the resale of the
personal property or taxable service, then the dealer shall be given credit for
any such payment in computing any liability to the department for sales or use
tax. Reasonable proof can be supplied by invoices and other records which the
dealer may obtain from the vendors from which the dealer has made purchases.

TENN. CODE ANN. 67-6-507(b) (1990).
20. Itel, 113 S. Ct. at 1098.
21. Id.; see Brief of Petitioner, supra note 17.

1132 [Vol. 27



1994] INTERNATIONAL CARGO CONTAINER TAXATION 1133

Court rejected Itel's constitutional claims but reduced the amount of
the assessment to $158,012 based upon state law provisions. 22

On its appeal to the Supreme Court of Tennessee, Itel again chal-
lenged the Tennessee tax on grounds that it violated the Supremacy
Clause, the Commerce Clause, and the Import-Export Clause. 23 The
court concluded that the Tennessee statute allowed the state to tax
the transfer of Itel's containers and that the imposition of such tax
was not unconstitutional. 24 Consequently, the Supreme Court of Ten-
nessee affirmed the Chancellor's judgment. 25

Itel submitted a petition for certiorari, and the United States
Supreme Court granted the petition.26 Itel again challenged the va-
lidity of the Tennessee tax based upon its three constitutional
arguments. 27

ITEL'S SUPREMACY CLAUSE CHALLENGE

In its Supremacy Clause challenge, Itel asserted that the Tennes-
see tax was proscribed by the 1956 and 1972 Customs Conventions on
Containers ("Container Conventions") and that the tax was pre-
empted by the Container Conventions and their implementing federal
regulations. 28 The Container Conventions expressly prohibit all taxes
collected "by reason of' or "in connexion [sic] with" the importation of
containers. 29 Itel asserted that the Tennessee tax was in connection

22. Itel, 113 S. Ct. at 1098.
23. Itel Containers Int'l Corp. v. Cardwell, 814 S.W.2d 29, 31 (Tenn. 1991).
24. Id. at 38.
25. Id.
26. Itel Containers Int'l Corp. v. Huddleston, 112 S. Ct. 1158 (1992).
27. Brief of Petitioner, supra note 17.
28. Id., supra note 17.
29. Customs Convention on Containers, opened for signature Dec. 2, 1972, art. 1,

988 U.N.T.S. 44, 44; Customs Convention on Containers, opened for signature May 18,
1956, arts. 1, 2, 20 U.S.T. 303, 304. The 1972 Container Convention provides in perti-
nent part:

Article 1. For the purposes of the present Convention:
(a) The term "import duties and taxes" shall mean Customs duties and all

other duties, taxes, fees and other charges which are collected on, or in connex-
ion with, the importation of goods, but not including fees and charges limited in
amount to the approximate cost of services rendered;

(b) The term "temporary admission" shall mean temporary importation,
subject to re-exportation, free of import duties and taxes and free of import
prohibitions and restrictions.

Customs Convention on Containers, opened for signature Dec. 2, 1972, art. 1, 988
U.N.T.S. 44, 44 The 1956 Container Convention provides in pertinent part:

Article 1
For the purpose of this Convention:
(a) The term "import duties and import taxes" shall mean not only Cus-

toms duties but also all duties and taxes whatsoever chargeable by reason of
importation.

Article 2
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with importation.30 As support, Itel cited the fiction of "temporary ad-
mission" as defined in Article 1(b) of the 1972 Container Convention. 31

Itel argued that, under the "temporary admission" fiction, "the con-
tainers remain[ed] temporarily imported throughout their stay in the
United States."32 Itel asserted that the tax was triggered by the
container entering into the taxing jurisdiction of Tennessee and is
thus a tax levied by reason of or in connection with importation,
within the meaning of the Container Conventions. 33 Accordingly, Itel
asserted that the Container Conventions prohibit the Tennessee
tax.34

The United States Supreme Court concluded that the Container
Conventions only prevent taxation of the "act of importation" itself,
not all taxes on international cargo containers.3 5 The Court stated
that Itel's interpretation would eliminate all taxes on qualified con-
tainers because every container covered by the Container Conventions
is, by definition, temporarily in the United States as a result of its
importation.36 The Court stated that this interpretation of the
Container Conventions would undermine the qualifying language:
"by reason of' and "in connexion [sic] with" importation.37

. Itel also argued that the "actual, reasonably harmonious practice
adopted by the United States and other signatories to the Conven-
tions" is evidence of how the Container Conventions should be inter-
preted.38 Itel cited amicus curiae briefs, submitted on its behalf,
which stated that none of the signatory nations to the Container Con-
ventions impose sales taxes or "equivalent taxes" on leases of cargo
containers used exclusively in international commerce. 39 Specifically,
Itel pointed to the United Kingdom's amicus brief, which stated that

Each of the Contracting Parties shall grant temporary admission free of
import duties and import taxes and free of import prohibitions and restrictions,
subject to re-exportation and to the other conditions laid down . . . below, to
containers when they are imported loaded to be re-exported either empty or
loaded, or imported empty to be re-exported loaded.

Customs Convention on Containers, opened for signature May 18, 1956, arts. 1, 2, 20
U.S.T. 303, 304.

30. Brief of Petitioner, supra note 17.
31. Id.
32. Id.
33. Id.
34. Itel, 113 S. Ct. at 1099.
35. Id. at 1098, 1100. Justice Antonin Scalia filed an opinion concurring in part

and concurring in the judgment. Id. at 1106-09. Justice Harry Blackmun filed a dis-
senting opinion. Id. at 1109-11.

36. Itel, 113 S. Ct. at 1100.
37. Id.
38. Id.; Brief of Petitioner, supra note 17 (citing Trans World Airlines, Inc. v.

Franklin Mint Corp., 466 U.S. 243, 259 (1984)).
39. Itel, 113 S. Ct. at 1100-01; Brief of Petitioner, supra note 17.
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under the European Value Added Tax ("VAT") system, no direct tax is
levied on the value of international container leases. 40

The Court concluded that Itel overstated the probative value of
the other nations' practices concerning container taxation.4 1 The
Court stated that the meaning that the signatory nations gave to the
phrase "equivalent taxes" was not clear.42 The Court then compared
the Tennessee tax with that of the European VAT system. 43 The
Court stated that, for the purposes of deciding if a tax is one based
upon importation, the VAT system is equivalent to the Tennessee
tax.44 The Court noted that, like the Tennessee tax, the VAT system
imposes a tax, albeit indirect, on the value of the container leases. 45

The Court then stated that the Container Conventions prohibit impo-
sition of both direct and indirect taxes based on container importation
but allow them when based on some other ground.46 According to the
Court, neither the Tennessee tax nor the European VAT system are
based on the act of importation.47 Thus, the Court held that the Ten-
nessee tax was not pre-empted by the Container Conventions.48 Itel
further argued that Tennessee's tax is inconsistent with the objectives
of the Container Conventions and in contravention of the Supreme
Court's holding in a prior case.49 Itel contended that the Container
Convention signatories desired to lower the cost of shipping containers
in international traffic through duty and tax prohibition. 50 Specifi-
cally, Itel cited the reasons the United States consented to the 1956
Container Convention: facilitating the movement of goods in interna-
tional commerce and directly benefitting American business inter-
ests. ,51 Itel also cited the United States' additional reasons for
entering the 1972 Container Convention, which were "to facilitate the
use of United States-owned and operated containers in international
traffic by ensuring that they receive treatment in the territories of the
Parties to the Convention similar to that which is afforded to foreign-
owned containers in the United States."52 Itel then quoted Japan

40. Itel, 113 S. Ct. at 1100.
41. Id.
42. Id. at 1101.
43. Id. at 1100-01.
44. Id. at 1101.
45. Id. at 1100.
46. Id.
47. Id. at 1101.
48. Id.
49. Id.; Brief of Petitioner, supra note 17.
50. Brief of Petitioner, supra note 17.
51. Id. (citing S. REP. No. 1618, 90th Cong., 2d Sess. 2 (1968)).
52. Brief of Petitioner, supra note 17 (quoting Message from the President of the

United States Transmitting the Customs Convention on Containers, 1972, and the In-
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Line, Ltd. v. County of Los Angeles,53 in which the Court concluded
that the "[1956 Container] Convention reflects a national policy to re-
move impediments to the use of containers as instruments of interna-
tional traffic."54 In Japan Line, the Court determined that a State tax
on containers would frustrate the federal objective of the Container
Conventions and therefore conflict with the federal regulatory
system.55

The Court rejected Itel's assertions, stating that the 1956
Container Convention did not seek to proscribe all domestic taxes on
cargo containers used in international commerce. 56 Rather, only
those taxes assessed on the importation of such containers are pro-
scribed. 57 The Court then concluded that the Tennessee tax is a gen-
eral sales tax that does not bear any relation to importation and is
applied to domestic and foreign goods without differentiation. 58

Finally, Itel argued that the Tennessee tax is pre-empted by the
container regulatory system formulated by the Container Conventions
and their federal implementing regulations. 59 Itel claimed that the
Tennessee tax was pre-empted because it undermined the principal
objectives of the Container Conventions' federal regulatory system.60

Itel analogized the federal regulatory system governing cargo contain-
ers to the system governing customs-bonded warehouses because the
Court had previously determined that the customs-bonded warehouse
regulatory system pre-empted most state taxes.61 Itel asserted that
the customs-bonded warehouse statutes were enacted to stimulate
business for American industry by encouraging the use of American
ports through waiver of import duties. 62

Itel contended that similar benefits were envisioned by enacting
the Container Conventions because they were enacted to facilitate the
use of containers through waiver of customs duties.63 Itel asserted

ternational Convention for Safe Containers, both signed at Geneva on Dec. 5, 1972;
ExEc. X, 93rd Cong., 1st Sess. vi (1973); ExEc. REP. No. 94-33, at 1).

53. 441 U.S. 434 (1979).
54. Brief of Petitioner, supra Note 17 (quoting Japan Line, Ltd. v. County of Los

Angeles, 441 U.S. 434, 453 (1979)).
55. Japan Line, 441 U.S. at 453.
56. Itel, 113 S. Ct. at 1101.
57. Id.
58. Id. at 1101, 1103.
59. Id. at 1101.
60. Id.
61. Id. at 1101-02. The Court stated, "Congress created a system for bonded ware-

houses where imports could be stored free of federal customs duties while under the
continuous supervision of local customs officials 'in order to encourage merchants here
and abroad to make use of American ports.'" Id. at 1102 (quoting Xerox Corp. v. County
of Harris, 459 U.S. 145, 151 (1982)).

62. Brief of Petitioner, supra note 17.
63. Id.

1136 [Vol. 27
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that the Tennessee tax on containers, much like taxes on warehoused
goods, would frustrate the underlying federal purposes behind the
Container Conventions' regulatory system and thus should be pre-
empted.6 4 Itel further maintained that the federal regulatory system
for cargo containers, like that of customs-bonded warehouses, was so
pervasive that it demonstrated congressional intent to occupy the en-
tire area of commerce. 65 Itel contended that such pervasiveness is evi-
denced by the elaborate requirements for admission, operation, and
design of the containers found in the Container Conventions, which is
similar to the requirements found in the customs-bonded warehouse
statutes.

66

The Supreme Court determined that neither the Container Con-
ventions nor their federal implementing regulations pre-empt all do-
mestic taxation of containers used exclusively in foreign commerce. 67

First, the Court stated that there exists no evidence of congressional
intent to exempt such containers from most domestic taxation.68 Sec-
ond, the Court asserted that it had not previously held that the 1956
Container Convention and its federal regulatory system created "a na-
tional policy to exempt [the] containers from all domestic taxation."69

Third, the Court stated that the Conventions' federal regulatory sys-
tem was not as pervasive as that of the customs-bonded warehouse
system.70 Fourth, the Court stated that it had specifically held that
the customs-bonded warehouse statutes and regulations did not evi-
dence a congressional intent to occupy the area.71 Finally, the Court
similarly determined that it could not conclude that Congress in-
tended to occupy the entire field of container regulation.72 Therefore,
the Supreme Court held that the Tennessee sales tax is not pre-
empted by the 1956 or 1972 Container Convention.73

64. Id.
65. Itel, 113 S. Ct. at 1102.
66. Brief of Petitioner, supra note 17.
67. Itel, 113 S. Ct. at 1102.
68. Id.
69. Id.(emphasis added).
70. Id. The Court stated that the bonded warehouse statutes provide more exten-

sive federal control of the warehouses, strict bonding requirements, and specific rules
for taxation, whereas the federal regulatory scheme for containers is limited to the gen-
eral certification and taxation of containers. Id.

71. Itel, 113 S. Ct. at 1102.
72. Id.
73. Id. at 1103.
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ITEL'S FOREIGN COMMERCE CLAUSE CHALLENGE

Itel next challenged the Tennessee tax on Foreign Commerce
Clause grounds.74 To determine the validity of Itel's challenge, the
Supreme Court applied a six-part Foreign Commerce Clause test.75

The Court stated that a state tax does not violate the Foreign Com-
merce Clause if it: 1) "is applied to an activity with a substantial
nexus with the taxing State"; 2) "is fairly apportioned"; 3) "does not
discriminate against interstate commerce"; 4) "is fairly related to the
services provided by the State"; 5) does not create "a substantial risk
of international multiple taxation"; and 6) does not prevent the Fed-
eral Government from "speaking with one voice when regulating com-
mercial relations with foreign governments."76

Itel accepted the conclusion of the Supreme Court of Tennessee
that the Tennessee tax meets the first four elements of this test.77

However, Itel argued that the tax violated the final two elements of
the Foreign Commerce Clause test.78

Itel contended that the Tennessee sales tax invites multiple taxa-
tion of its container leases. 79 Itel argued that Tennessee's only nexus
with the leases was the transfer of the containers within the state.80

Itel claimed that allowing such a tax would encourage foreign nations
to impose taxes on any incidents of container leases occurring within
their borders, especially those involving containers leased or owned by
American companies. 8 ' In this way, Itel contended, allowing the Ten-
nessee tax to stand would invite multiple international taxation. s2

The Court, however, concluded that the Tennessee tax creates no
substantial risk of international multiple taxation.8 3 The Court
stated that the Foreign Commerce Clause does not prevent a state
from taxing a business transaction that potentially may be taxed by a
foreign nation.84 In fact, the Court determined that the Tennessee tax
provisions actually reduce, if not extinguish, the risk of multiple taxa-
tion.85 The Court, accepting Tennessee's interpretation of its revenue

74. Id. The Commerce Clause provides in pertinent part, that "[tihe Congress
shall have Power... [t]o regulate Commerce with foreign Nations, and among the sev-
eral States." U.S. CONST. art. I, § 8, cl. 3.

75. Itel, 113 S. Ct. at 1103-05.
76. Id. at 1103-04 (quoting Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279

(1977); Japan Line, 441 U.S. at 451)).
77. Itel, 113 S. Ct. at 1104.
78. Id.
79. Id.
80. Brief of Petitioner, supra note 17.
81. Id.
82. Itel, 113 S. Ct. at 1104.
83. Id.
84. Id.
85. Id.

1138 [Vol. 27
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code, noted that Tennessee allows a credit against its tax for any tax
previously paid in another jurisdiction on the same transaction.8 6

Thus, the Court concluded that because it is a carefully apportioned
tax on a business transaction within the State, the tax does not impli-
cate the Foreign Commerce Clause.8 7

Itel next argued that the Tennessee tax violates the sixth element
of the Foreign Commerce Clause test by inhibiting the United States'
ability to "speak with one voice" in foreign trade regulation.88 Itel
claimed that the Tennessee tax "violates a clear federal directive."89

Itel contended that the Container Conventions created a clear federal
directive to facilitate the use of containers in international traffic by
removing impediments to their use as instruments of international
traffic, and that the Tennessee tax violated that clear federal
directive. 90

Itel also argued that the Tennessee tax "implicates foreign policy
issues which must be left to the Federal Government."91 Itel asserted
that the Tennessee tax creates an asymmetry within the international
tax structure and invites retaliation from other nations.92 In support
of this assertion, Itel cited the United Kingdom's amicus brief, which
stated that if the United States now interprets the Container Conven-
tions in any manner other than that "in which it has been uniformly
implemented for decades, the United Kingdom and other nations of
similar persuasion are not likely to tolerate a situation in which they
refrain from imposing taxes while U.S. political subdivisions impose
theirs."

93

The Court determined that the Tennessee tax does not prevent
the Federal Government from "speaking with one voice" while regulat-
ing commercial relations with foreign governments. 94 The Court

86. Id. The Tennessee statute provides:
In order to prevent actual multistate taxation of the acts and privileges subject
to tax under this chapter, any taxpayer, upon proof acceptable to the commis-
sioner being submitted that the taxpayer has properly paid sales and use tax in
another state on such acts and privileges, shall be allowed a credit against the
tax imposed by this chapter to the extent of the amount of such tax properly
due and paid in another state.

TENN. CODE ANN. 67-6-313(f) (1989).
87. Itel, 113 S. Ct. at 1104.
88. Id. at 1104-05.
89. Brief of Petitioner, supra note 17 (quoting Container, Corp. of America v.

Franchise Tax Bd., 463 U.S. 159, 194 (1983)).
90. Id.
91. Id. (quoting Container Corp., 463 U.S. at 194).
92. Id.
93. Id. (quoting Brief of the United Kingdom of Great Britain and Northern Ire-

land as Amicus Curiae in Support of Petitioner, Itel Containers Int'l Corp. v. Huddle-
ston, 113 S. Ct. 1095 (1993) (No. 91-321)).

94. Itel, 113 S. Ct. at 1105.
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again stated that because the Tennessee tax is not collected in connec-
tion with container importation, it does not violate the federal direc-
tives of the Container Conventions or of any other federal convention,
statute, or regulation. 95 The Court cited the United States' amicus
brief defending Tennessee's tax as evidence that the Tennessee tax
does not prevent the Federal Government from "speaking with one
voice" on foreign commerce issues.96 Thus, the Supreme Court con-
cluded that the Tennessee sales tax does not violate the Foreign Com-
merce Clause.97

ITEL'S IMPORT-EXPORT CHALLENGE

In its final argument, Itel claimed that the Tennessee tax, as ap-
plied to leases for containers used exclusively in international com-
merce, violated the Import-Export Clause of the United States
Constitution. 98 Itel maintained that the Import-Export Clause pro-
hibits states from levying imposts or duties on imports or exports, and
that its cargo containers, traveling in international commerce in ac-
cordance with the Container Conventions, have characteristics of both
imports and exports.99 Thus, Itel asserted that imposing a tax on its
containers is irreconcilable with the Import-Export Clause. 100

Itel also argued that Tennessee's tax was identical to a California
tax that the United States Supreme Court had previously invalidated
as a general state sales tax on the transfer of goods that were sent
abroad. 101 Itel supported its argument by asserting that its contain-
ers simply pass through Tennessee and that their delivery to a com-
mon carrier in Tennessee is simply the first step of the containers'
export journey. 10 2 Itel claimed that Tennessee used its favorable geo-
graphic location as the transfer spot for Itel's containers in order to
tax goods that merely flow through the state. 10 3 Finally, Itel argued
that the Federal Government is unable to "speak with one voice" when
regulating foreign commercial relations, thus violating the Import-Ex-
port Clause. 10 4

95. Id.
96. Id.
97. Id. at 1106.
98. Id. at 1105; The Import-Export Clause provides, in pertinent part, that "[n]o

State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports
or Exports, except what may be absolutely necessary for executing it's [sic] inspection
Laws." U.S. CONST. art. I, § 10, cl. 2.

99. Brief of Petitioner, supra note 17.
100. Id. (citing Japan Line, 441 U.S. at 445-46).
101. Id.; see Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69 (1946).
102. Brief of Petitioner, supra note 17.
103. Id.
104. Id. (citing Japan Line, 441 U.S. at 449 n.14).
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The Supreme Court rejected Itel's Import-Export Clause chal-
lenge by reiterating and applying its Import-Export Clause test, as
first announced in Michelin Tire Corp. v. Wages.105 This test, consist-
ing of three parts, requires that the tax not: 1) prohibit the Federal
Government from "speaking with one voice" when regulating foreign
commerce; 2) divert import revenues from the Federal Government; or
3) disturb the harmony of commerce among the states. 106 The Court
dispensed with the first component because it had already undertaken
the identical "speaking with one voice" inquiry as a part of its Foreign
Commerce Clause analysis. 10 7 The Court found that the Tennessee
tax does not prevent the Federal Government from speaking with one
voice on issues of foreign commerce.108 Similarly, the Court dispensed
with the third component because it paralleled the first four require-
ments of the Foreign Commerce Clause test, with which the Court had
already stated the Tennessee tax complied. 10 9

Thus, the Court needed only to determine whether the Tennessee
tax diverted import revenues from the Federal Government. 110 The
Court determined that the Tennessee tax is neither assessed on im-
portation or imported goods nor a direct tax on imports or exports in
transit."' Rather, the Court stated that the tax is "a tax on a busi-
ness transaction occurring within the taxing State.... [and] does not
draw revenue from the importation process and so does not divert im-
port revenue from the Federal Government."112 In so concluding, the
Court affirmed the Supreme Court of Tennessee's judgment by hold-
ing that the Tennessee tax, as it applies to Itel's leases, does not vio-
late the Supremacy, Commerce, or Import-Export Clauses of the
United States Constitution." 3

Justice Harry Blackmun wrote a dissenting opinion in which he
asserted that:

"[A] treaty should generally be 'construe[d] . . . liberally to
give effect to the purpose which animates it' and that '[e]ven
where a provision of a treaty fairly admits of two construc-
tions, one restricting, the other enlarging, rights which may

105. Itel, 113 S. Ct. at 1105-06; Michelin Tire Corp. v. Wages, 423 U.S. 276, 285-86
(1976).

106. Itel, 113 S. Ct. at 1105.
107. Id.
108. Id. at 1105-06.
109. Id.
110. Id. at 1106.
111. Id.
112. Id.
113. Id.
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be claimed under it, the more liberal interpretation is to be
preferred.' "114

Justice Blackmun also asserted that the Court has recognized that the
Container Conventions establish "a national policy to remove impedi-
ments to the use of containers as instruments of international traf-
fic."1 15 Justice Blackmun concluded that the Tennessee tax creates
such an impediment, clearly frustrating that national policy. 116

Justice Blackmun's analysis next turned to the realities of
container leasing.117 Justice Blackmun stated that Itel's containers
are used in international commerce and do not spend more than three
months in any one jurisdiction."18 Justice Blackmun noted that the
containers are constantly being transferred under new leasing agree-
ments at the end of their journeys and that any tax creating substan-
tial impediments to these transfers is prohibited by the Container
Conventions. 119 Justice Blackmun supported this by noting that
other signatory nations, unlike Tennessee, do not directly tax the
container leases themselves.120

Finally, Justice Blackmun asserted that the Tennessee tax vio-
lates the Foreign Commerce Clause because it "prevent[s] the United
States from 'speaking with one voice' with respect to the taxation of
containers used in international commerce." 121 Justice Blackmun
stated that the Tennessee tax frustrates the uniform treatment of con-
tainers exclusively used in foreign commerce. 122 Next, Justice Black-
mun stated that Congress and the President share constitutional
power over foreign affairs but that foreign commerce regulation is spe-
cifically delegated to Congress. 123 Thus, Justice Blackmun asserted
that the amicus brief filed by the Executive Branch is not dispositive

114. Id. at 1109 (Blackmun, J., dissenting) (quoting United States v. Stuart, 489
U.S. 353, 368, (1989)).

115. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting) (quoting Japan Line, 441
U.S. at 453).

116. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
117. Id.
118. Id.
119. Id.
120. Id. Justice Blackmun stated that the European VAT tax, which the majority

attempts to equate with the Tennessee tax, is a tax on goods as opposed to Tennessee's
tax on containers. Id. at 1109-10 (Blackmun, J., dissenting) (emphasis added).

121. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting) (quoting Container Corp., 463
U.S. at 193).

122. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting).
123. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting) (citing U.S. CONST., Art. I,

§ 8, cl. 11 ("The Congress shall have power... [t]o declare war."); Art. II, § 2, cl. 2 ("The
president shall ... have power, by and with the advice and consent of the senate, to
make treaties."); Art. II, § 3 (The president "shall receive ambassadors and other public
ministers."); Art. I, § 8, cl. 3 ("The Congress shall have power... [t]o regulate commerce
with foreign nations, and among the several states.")).
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of authorizing foreign commerce regulation by a State.124 Finally,
Justice Blackmun stated that the majority's narrow reading of the
Container Conventions "invites States that are constantly in need of
new revenue to impose new taxes on containers."125

BACKGROUND

THE SUPREMACY CLAUSE

The Supremacy Clause of the United States Constitution provides
that "all Treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the Land."126 This
clause allows the provisions of a treaty to pre-empt any state law.127

Thus, where the national government acts and a state undertakes to
act on the identical subject, the act or treaty of the Federal Govern-
ment is supreme "and the law of the state, though enacted in the exer-
cise of powers not controverted, must yield to [the federal act or
treaty]." 128 Also, "where the federal government . . .has enacted a
complete scheme of regulation and has therein provided a standard
... states cannot.., conflict or interfere with, curtail or complement,
the federal law, or enforce additional or auxiliary regulations."129 The
United States Supreme Court has stated that our system of govern-
ment imperatively requires that the Federal Government's foreign re-
lations power be entirely free from State interference. 130

GENERAL TREATY INTERPRETATION

The United States Supreme Court, in Factor v. Laubenheimer,131

addressed the issue of treaty interpretation. 132 In Factor, John Factor
was being held for extradition to England pursuant to the Webster-
Ashburton Treaty of 1842 ("Webster-Ashburton Treaty").133 Under
the Webster-Ashburton Treaty, the United States and Great Britain
sought to facilitate the extradition process between the two na-
tions. 134 Each country was to "deliver up to justice all persons who,
being charged with [any of seven named crimes] committed within the

124. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting).
125. Id.
126. U.S. CONST. art. VI, cl. 2.
127. See Hines v. Davidowitz, 312 U.S. 52, 62-63 (1941) (holding that a Penn-

sylvania Alien Registration Act was pre-empted by the federal Alien Registration Act).
128. Id. at 66 (quoting Gibbons v. Ogden, 22 U.S. (9 Wheat) 1 (1924)).
129. Id. at 67.
130. Id. at 63.
131. 290 U.S. 276.
132. Factor v. Laubenheimer, 290 U.S. 276, 286-304 (1933).
133. Id. at 276, 286.
134. Webster-Ashburton Treaty of 1842, Aug. 9, 1842, U.S.-G.B., preamble, 8 Stat.

572.



CREIGHTON LAW REVIEW

jurisdiction of either, shall seek an asylum, or shall be found, within
the territories of the other."135 The Webster-Ashburton Treaty fur-
ther provided that extradition would be carried out only if the offense
charged was criminal in the jurisdiction where the fugitive was
found.136

The extradition was based on the allegation that Factor had re-
ceived money that he knew was obtained fraudulently. 137 Factor ap-
plied for writ of habeas corpus.' 38 An Illinois district court ordered
his release, stating that the conduct charged was not covered by the
Webster-Ashburton Treaty because the offense was not a crime under
Illinois law. 139 Subsequently, the United States Court of Appeals for
the Seventh Circuit reversed the district court's judgment. 140

The United States Supreme Court then granted certiorari upon
Factor's petition. 141 The Supreme Court determined that the treaty
gave no clear indication that extradition would depend on the offense
being defined as criminal in the jurisdiction where the fugitive was
apprehended.142 The Court held that the language of the treaty re-
ferred to the extradition procedure to be followed, not to whether the
offense was a crime in the jurisdiction where the fugitive was appre-
hended. 143 In so holding, the Court stated that a liberal treaty con-
struction is preferred and that a narrow restricted interpretation is to
be avoided.144 The Court adopted this approach in order to fulfill the
apparent intentions of the parties to the treaty.145 Therefore, the
Court affirmed the Court of Appeals' judgment requiring Factor to be
extradited to Great Britain. 146

In United States v. Stuart,147 the Supreme Court authorized the
use of sources outside the treaty language itself when determining a
treaty's meaning.148 In Stuart, the Canadian Department of National
Revenue ("Revenue Canada") requested the United States Internal
Revenue Service ("IRS") to provide pertinent bank records, pursuant

135. Id. at art. X, 8 Stat. 572.
136. Id. Article X provided, in pertinent part that extradition would "only be done

upon such evidence of criminality as, according to the laws of the place where the fugi-
tive or person so charged shall be found, would justify his apprehension and commit-
ment for trial, if the crime or offence had there been committed." Id.

137. Factor, 290 U.S. at 286.
138. Id.
139. Id.
140. Laubenheimer v. Factor, 61 F.2d 626, 633 (7th Cir. 1932).
141. Factor v. Laubenheimer, 289 U.S. 713 (1933) (granting certiorari).
142. Factor, 290 U.S. at 290.
143. Id. at 290-91.
144. Id. at 293-94.
145. Id. at 293.
146. Id. at 304.
147. 489 U.S. 353 (1989).
148. United States v. Stuart, 489 U.S. 353 (1989).
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to Articles XIX and XXI of the 1942 Convention Respecting Double
Taxation ("Double Taxation Convention") between the United States
and Canada. 149 The Double Taxation Convention required the United
States to provide information to Canadian authorities to aid the au-
thorities in determining the income tax liability of Canadian taxpay-
ers.150 The IRS determined that Revenue Canada's request was
within the Convention's scope and served Northwestern Commercial
Bank with administrative summonses for information regarding bank
accounts held by certain Canadian taxpayers. 15 1 At the request of the
account holders, the bank refused to comply with the summonses. 152

The account holders then petitioned the United States District Court
to quash the summonses, contending that United States law pre-
vented the use of a summons to obtain bank account information to
aid Canadian authorities in a criminal investigation. 153 The district
court determined that the account holders had failed to sustain their
burden of establishing that the investigation by Canadian authorities
was criminal and ordered the bank to provide the requested informa-
tion. 154 On appeal by the account holders, the United States Court of
Appeals for the Ninth Circuit reversed the district court's judgment,
holding that the summonses would be enforced only if issued in good
faith.15

149. Id. at 356. Articles XIX and XXI of the Convention between the United States
and Canada Respecting Double Taxation provides in relevant part:

ARTICLE XIX
With a view to the prevention of fiscal evasion, each of the contracting

States undertakes to furnish to the other contracting State [with] the informa-
tion which its competent authorities have at their disposal or are in a position
to obtain under its revenue laws in so far as such information may be of use to
the authorities of the other contracting State in the assessment of the taxes to
which this Convention relates.

The information to be furnished under the first paragraph of this Article,
whether in the ordinary course of business or on request, may be exchanged
directly between the competent authorities or the two contracting States.
ARTICLE XXI

1. If the Minister in the determination of the income tax liability of any
person under any of the revenue laws of Canada deem it necessary to secure
the cooperation of the Commission, the Commissioner may, upon request, fur-
nish the Minister such information bearing upon the matter as the Commis-
sioner is entitled to obtain under the revenue laws of the United States of
America.

Convention between the United States and Canada Respecting Double Taxation, Mar.
4, 1942, U.S.-Can., art. XIX, XXI, 56 Stat. 1405-06, T.S. No. 983.

150. Convention between the United States and Canada Respecting Double Taxa-
tion, Mar. 4, 1942, U.S.-Can., art. XIX, XXI, 56 Stat. 1405-06, T.S. No. 983.

151. Stuart, 489 U.S. at 356-57.
152. Id. at 357.
153. Id.
154. Id. at 357-58.
155. Stuart v. United States, 813 F.2d 243, 249, 251 (9th Cir. 1987).
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The United States Supreme Court granted certiorari upon peti-
tion by Stuart.'5 6 The Court stated that "[t]he clear import of treaty
language controls unless application of the words of the treaty accord-
ing to their obvious meaning effects a result inconsistent with the in-
tent or expectations of its signatories."15 7 The Court further stated
that the practice of treaty signatories is evidence of the proper inter-
pretation of the treaty, because such conduct generally evinces the un-
derstanding of the agreement signed. 158 Therefore, the Court held
that the IRS' summonses would be enforced if the IRS acted in good
faith and complied with applicable statutes. 159

CUSTOMS CONVENTIONS ON CONTAINERS

The 1956 Customs Convention on Containers ("1956 Convention")
allowed for the temporary importation of containers free of import du-
ties, taxes, prohibitions and restrictions.16 0 The term "import duties
and taxes" was defined to include customs duties as well as all duties
and taxes "chargeable by reason of importation." 16 1 The 1956 Conven-
tion allowed cargo containers to enter a signatory country duty-free,
provided the containers were exported within three months. 162

The 1972 Customs Convention on Containers ("1972 Convention")
terminated and replaced the 1956 Convention for those parties, in-
cluding the United States, that participated in both Container Con-
ventions.1 63 Much like its predecessor, the 1972 Convention convened
"to develop and facilitate international carriage by container."164 The
1972 Convention, similar to the 1956 Convention, required cargo con-
tainers to be temporarily admitted into the signatory nations without
taxation, provided the containers were exported within three
months. 165 Differing slightly from the 1956 Convention, the 1972
Convention defined the term "import duties and taxes" as "[c]ustoms
duties and all other duties, taxes, fees and other charges which are
collected on, or in connexion with, the importation of goods." 166 In
short, both "Container Conventions reflect a 'national policy to remove

156. United States v. Stuart, 485 U.S. 1033 (1988) (granting certiorari).
157. Stuart, 489 U.S. at 365-66 (quoting Sumitomo Shoji America, Inc. v. Avagliano,

457 U.S. 176, 180 (1982)).
158. Id. at 369.
159. Id. at 370.
160. Customs Convention on Containers, opened for signature May 18, 1956, ch. I,

art. 1 and ch. II, art. 2, 20 U.S.T. at 304.
161. Id. at ch. I, art. 1(a), 20 U.S.T. at 304.
162. Id. at ch. II, art. 2, 3, 20 U.S.T. at 304.
163. Customs Convention on Containers, opened for signature Dec. 2, 1972, ch. VI,

art. 20(1), 988 U.N.T.S. at 48.
164. Id. at 44.
165. Id. at ch. I, art. 1(b), ch. II(a), art. 4(1), 988 U.N.T.S. at 44-45.
166. Id. at ch. I, art. 1(a), 988 U.N.T.S. at 44.
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impediments to the use of containers as instruments of international
traffic.' "167

TREATMENT OF CONVENTIONS BY OTHER SIGNATORY NATIONS

The United States implements its "container relations with for-
eign governments . . .through a comprehensive network of treaties
and federal statutes and regulations."168 Pursuant to the Container
Conventions, all other signatory nations do not impose sales taxes on
cargo container leases. 169 The purpose of the Conventions, according
to these signatories, was to thwart any such burdens on containers as
instrumentalities of international commerce. 170 The United Kingdom
has interpreted the Conventions to prohibit a tax on the leases of con-
tainers that are only temporarily imported into the United King-
dom. 171 Although the United Kingdom does apply a Value Added Tax
("VAT") to most goods and services, it has implemented the Conven-
tion to relieve containers used in international commerce from the
VAT.1 72 "[O]ther signatories ... do not impose a national sales, use,
VAT or similar tax on international container leases."173

CONGRESSIONAL PRE-EMPTION THROUGH THE CUSTOMS-BONDED

WAREHOUSE SYSTEM

The Supremacy Clause of the United States Constitution estab-
lishes that laws passed by Congress pursuant to the Constitution will
pre-empt conflicting state law. 174 In Xerox Corp. v. County of Har-
ris,17 5 the United States Supreme Court discussed invocation of this
pre-emptive power. 176 Congress had established a system of cus-
toms-bonded warehouses where imports could be stored for a pre-
scribed period free from federal customs taxes and duties. 177

167. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1109 (1993) (Black-
mun, J., dissenting) (quoting Japan Line, 441 U.S. at 453).

168. Brief of the Institute of International Container Lessors, Itel Containers Int'l
Corp. v. Huddleston, 113 S. Ct. 1095 (1993) (No. 91-321).

169. Appendix to the Brief of the United Kingdom of Great Britain and Northern
Ireland as Amicus Curiae in Support of Petitioner, Itel Containers Int'l Corp. v. Huddle-
ston, 113 S. Ct. 1095 (1993) (No. 91-321).

170. Id.
171. Brief of the United Kingdom of Great Britain and Northern Ireland as Amicus

Curiae in Support of Petitioner, Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct.
1095 (1993) (No. 91-321).

172. Id.
173. Id.
174. U.S. CONST. art. VI, cl. 2.
175. 459 U.S. 145 (1982).
176. Xerox Corp. v. County of Harris, 459 U.S. 145, 150-54 (1982).
177. Id. at 150. The relevant provisions of the bonded warehouse statutes provide:

[B]uildings or parts of buildings and other enclosures may be designated by the
Secretary of the Treasury as bonded warehouses .... for the storage of im-
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Congress created such a system to encourage both foreign and domes-
tic merchants to use American ports thus "stimulat[ing] business for
American industry."' 78 In Xerox Corp., Harris County, Texas, as-
sessed an ad valorem personal property tax on Xerox's copiers stored
in customs-bonded warehouses in Houston. 179 Xerox challenged the
constitutionality of the tax, asserting that it violated the Import-Ex-
port and Commerce Clauses of the United States Constitution because
the copiers were bound for foreign markets.180 The trial court, agree-
ing with Xerox's contentions, granted judgment for Xerox. 181 Subse-
quently, the Texas Court of Civil Appeals reversed the trial court
finding, and the Texas Supreme Court denied Xerox's writ of error
application. 182

Upon Xerox's petition, the United States Supreme Court granted
certiorari.1. 3 The Court discussed whether Congress intended,
through this customs-bonded warehouse system, to pre-empt state
taxation of imported goods that are stored in customs-bonded ware-
houses.184 The Court looked to the holding in McGoldrick v. Gulf Oil
Corp.,185 which stated that a New York tax on imported petroleum

ported merchandise generally and be known as public bonded warehouses.
Before any imported merchandise... shall be stored in any such premises, the
owner or lessee thereof shall give a bond ... to secure the Government against
any loss or expense connected with or arising from the deposit, storage, or ma-
nipulation of merchandise in such warehouses .... [B]onded warehouses shall
be used solely for the storage of imported merchandise and shall be placed in
charge of a proper officer of the customs.

19 U.S.C. § 1555(a) (1988).
Any merchandise subject to duty, with the exception of perishable articles and
explosive substances other than firecrackers, may be entered for warehousing
and be deposited in a bonded warehouse at the expense and risk of the owner
purchaser, importer, or consignee. Such merchandise may be withdrawn, at
any time within 5 years from the date of importation, for consumption upon
payment of the duties and charges accruing thereon.., or may be withdrawn
for exportation or for transportation and exportation to a foreign country...
without the payment of duties thereon.

19 U.S.C. § 1557(a) (1988).
Merchandise upon which any duties or charges are unpaid, remaining in
bonded warehouse beyond 5 years from the date of importation, shall be re-
garded as abandoned to the Government and shall be sold... [with] the pro-
ceeds of sale paid into the Treasury.

19 U.S.C. § 1559 (1988).
178. Xerox Corp., 459 U.S. at 151.
179. Id. at 148.
180. Id. at 148-49.
181. Id.
182. County of Harris v. Xerox Corp., 619 S.W.2d 402, 408 (Tex. Civ. App. 1981);

Xerox Corp., 459 U.S. at 149.
183. Xerox Corp. v. County of Harris, 456 U.S. 913 (1982).
184. Xerox Corp., 459 U.S. at 150-54.
185. 309 U.S. 414 (1940).
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was pre-empted by the congressional customs-bonded warehouse sys-
tem.186 The Court in McGoldrick determined that:

[T]he purpose of the Congressional regulation of the com-
merce would fail if the state were free at any stage of the
transaction to impose a tax which would lessen the competi-
tive advantage conferred on the importer by Congress....
The Congressional regulation, read in the light of its purpose,
is tantamount to a declaration that in order to accomplish
constitutionally permissible ends, the imported merchandise
shall not become a part of the common mass of taxable prop-
erty within the state... and shall not become subject to the
state taxing power.187

In Xerox Corp., the Court stated that the analysis in McGoldrick was
controlling.188 The Court articulated that Congress intended to pro-
mote American industry by excusing taxes and duties normally im-
posed.' 8 9 Finally, the Court found that state property taxes assessed
on goods stored in customs-bonded warehouses "are pre-empted by
Congress' comprehensive regulation of customs duties." 190 Thus, the
Court held that the Texas tax was pre-empted because it interfered
with the very benefits Congress aimed to establish by remitting the
duty. 191

The Court again examined congressional pre-emptive powers in
R.J. Reynolds Tobacco Co. v. Durham County.192 In R.J. Reynolds,
Durham County, North Carolina levied an ad valorem property tax on
tobacco owned by R.J. Reynolds Tobacco Company ("R.J. Reynolds")
and stored in customs-bonded warehouses in the county.193 Relying
on the United States Supreme Court's holding in Xerox Corp., R.J.
Reynolds challenged the tax claiming that its tobacco, stored in cus-
toms-bonded warehouses, was exempt from taxation. 194 The North
Carolina Property Tax Commission, distinguishing Xerox Corp., up-
held the ad valorem tax, stating that the tobacco was destined for do-
mestic markets, not foreign markets as in Xerox Corp..195

Subsequently, the North Carolina Court of Appeals affirmed this deci-
sion, and R.J. Reynolds appealed to the North Carolina Supreme

186. McGoldrick v. Gulf Oil Corp., 309 U.S. 414, 429 (1940).
187. Id. at 429.
188. Xerox Corp., 459 U.S. at 153.
189. Id.
190. Id. at 154.
191. Id. at 153.
192. 479 U.S. 130, 132-52 (1986).
193. R.J. Reynolds Tobacco Co. v Durham County, 479 U.S. 130, 133-34 (1986).
194. Id. at 134.
195. Id. at 135.
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Court, which dismissed the case for want of a substantial constitu-
tional question. 196

The United States Supreme Court agreed to review the decision of
the North Carolina Supreme Court. 19 7 R.J. Reynolds, relying on the
Court's holding in Xerox Corp., asserted that Congress had exercised
its pre-emptive power to exempt goods in customs-bonded warehouses
from taxation. 19 8 The Court stated that when deciding whether Con-
gress has invoked its pre-emptive power, the Court attempts to ascer-
tain congressional intent.199 The Court further stated that such
intent is manifest "where Congress has legislated so comprehensively
that it has left no room for supplementary state legislation.... [or]
where state legislation would impede the purposes and objectives of
Congress."200 The Court held that the North Carolina tax does not
impede the congressional purposes behind the customs-bonded ware-
house system. 20 1 The Court also held that States may levy a nondis-
criminatory ad valorem property tax on customs-bonded warehouse
goods that are destined for domestic markets.20 2

THE FOREIGN COMMERCE CLAUSE

The Commerce Clause of the United States Constitution provides
Congress with the power "[t]o regulate Commerce with foreign Na-
tions, and among the several States."20 3 Commerce Clause analysis is
often implicated by taxation on imports.20 4 The issues of import taxa-
tion and its impact on commerce were addressed by the United States
Supreme Court in McGoldrick v. Gulf Oil Corp.20 5 In McGoldrick,
Gulf Oil Corporation ("Gulf Oil") had imported crude petroleum and
stored it in its own warehouse pursuant to its Proprietor's Manufac-
turing Warehouse Bond.20 6 This bond, issued by the United States,
allowed Gulf Oil to import crude petroleum into the United States,
manufacture it into fuel oil and withdraw the fuel for use or export
without paying any import duty.20 7 A New York sales tax was levied
on fuel oil that Gulf Oil had imported and manufactured pursuant to

196. In re R.J. Reynolds Tobacco Co., 326 S.E.2d 911, 919 (N.C. Ct. App. 1985); In re
R.J. Reynolds Tobacco Co., 335 S.E.2d 21 (N.C. 1985).

197. R.J. Reynolds Tobacco Co. v. Durham County, 479 U.S. 130, 139 (1986).
198. Id. at 143.
199. Id. at 140.
200. Id.
201. Id. at 144-51.
202. Id. at 152.
203. U.S. CONST. art. I, § 8, cl. 3.
204. See Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095 (1993); Japan

Line, 441 U.S. at 434; McGoldrick, 309 U.S. at 414.
205. 309 U.S. 414, 420 (1940).
206. McGoldrick v. Gulf Oil Corp., 309 U.S. 414, 422 (1940).
207. Id.
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this bond agreement. 208 New York City's Comptroller upheld the tax,
but the Appellate Division of the New York Supreme Court reversed
that decision.20 9 The Appellate Division determined that the tax in-
fringed on Congress' power to regulate foreign commerce, because
Congress had exercised its foreign commerce power by regulating the
imported oil through the warehouse bond.2 10 Subsequently, the New
York Court of Appeals affirmed this decision without opinion.2 11

The United States Supreme Court, upon petition by McGoldrick,
granted certiorari. 2 12 The Court stated that the congressional imposi-
tion of a duty on imports or the exemption of imports from a duty con-
stituted an exercise of Congress' foreign commerce regulation. 2 13

Thus, the Court determined that where Congress had exercised its
power to regulate commerce, any state tax interfering with such regu-
lation must fail as an unconstitutional infringement on congressional
power in violation of the Foreign Commerce Clause.2 14 Therefore, the
Court held that the New York tax infringed on Congress' foreign com-
merce regulation power. 2 15

The modern Foreign Commerce Clause test consists of six
parts. 216 The first four parts of this test are identical to the Domestic
Commerce Clause test.2 17 The Domestic Commerce Clause test was
first applied by the United States Supreme Court in Complete Auto
Transit, Inc. v. Brady.2 18 The Supreme Court laid out the final two
parts of the Foreign Commerce Clause test in Japan Line, Ltd. v.
County of Los Angeles.219

In Complete Auto, the United States Supreme Court considered
the validity of a state tax on interstate commerce. 220 The State of
Mississippi levied a tax on Complete Auto Transit, Inc.'s ("Complete

208. Id. at 421-22.
209. Id. at 420; Gulf Oil Corp. v. McGoldrick, 9 N.Y.S.2d 544, 549 (N.Y. App. Div.

1939).
210. Gulf Oil Corp., 9 N.Y.S.2d at 548.
211. Gulf Oil Corp. v. McGoldrick, 22 N.E.2d 480 (N.Y. 1939).
212. McGoldrick v. Gulf Oil Corp., 308 U.S. 545 (1939) (granting certiorari).
213. McGoldrick, 309 U.S. at 428.
214. Id. at 429.
215. Id.
216. See Japan Line, 441 U.S. at 444-54.
217. Compare Japan Line, 441 U.S. at 446 (stating that when a state seeks to regu-

late foreign commerce, the Commerce Clause considerations found in Complete Auto are
to be analyzed along with two additional considerations) with Complete Auto Transit,
Inc. v. Brady, 430 U.S. 274, 279 (1977) (noting that a state tax will be sustained against
Commerce Clause challenges when the state taxes an activity having a substantial
nexus with the state, the tax is fairly apportioned, interstate commerce is not discrimi-
nated against, and the tax is fairly related to state-provided services).

218. 430 U.S. 274, 277-78 (1977).
219. 441 U.S. 434, 446-51 (1979).
220. Complete Auto, 430 U.S. at 274.
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Auto") transportation of automobiles within Mississippi as a tax "for
the privilege of doing business" in Mississippi. 22 1 Complete Auto chal-
lenged the tax, claiming that its transportation services were but one
step in the interstate movement of the automobiles and that the tax
was an unconstitutional tax on interstate commerce. 222 The Missis-
sippi Chancery Court upheld the tax.223 The Mississippi Supreme
Court affirmed this decision, holding that Complete Auto received the
benefits of state police protection and other state-provided services
and should be required to pay its fair share for such services. 224

Upon petition by Complete Auto, the United States Supreme
Court noted probable jurisdiction. 2 25 To resolve the interstate com-
merce taxation problem, the Court announced a four-part Domestic
Commerce Clause test.2 26 The first element of the test analyzes
whether the activity in question has a sufficient nexus with the taxing
State. 22 7 The second element determines whether the tax is fairly ap-
portioned. 22 8 The third element examines whether "the tax discrimi-
nates against interstate commerce."2 29 The fourth element assesses
the relation between the State tax and the services provided by that
State. 230 The Court upheld the Mississippi tax, noting that "state
tax[es] on the 'privilege of doing business'" are not per se unconstitu-
tional as applied to interstate commerce. 23 1

In Japan Line, the Supreme Court added two elements to the
Complete Auto test for use in cases involving foreign commerce. 232 Six
Japanese shipping companies operated vessels that carried cargo con-

221. Id. at 277-78; Miss. CODE ANN. § 10105 (1942), amended by Miss. CODE ANN.,
§ 27-65-13 (1972). The Mississippi tax provides:

There is hereby levied and assessed, and shall be collected, privilege taxes for
the privilege of engaging or continuing in business or doing business within
this state to be determined by the application of rates against gross proceeds of
sales or gross income or values, as the case may be, as provided in the following
sections.

MIss. CODE ANN., § 27-65-13 (1972).
222. Complete Auto, 430 U.S. at 277.
223. Id.
224. Complete Auto Transit, Inc. v. Brady, 330 So. 2d 268, 272 (Miss. 1976).
225. Complete Auto Transit, Inc. v. Brady, 429 U.S. 813 (1976) (noting probable

jurisdiction).
226. Complete Auto, 430 U.S. at 277-78.
227. Id. at 279. A tax must have a sufficient nexus with the taxing state to be

deemed constitutional. Id.
228. Complete Auto, 430 U.S. at 279. To be constitutional, a tax must be fairly ap-

portioned. Id.
229. Complete Auto, 430 U.S. at 279. A tax that discriminates against interstate

commerce will be held to be unconstitutional. Id.
230. Complete Auto, 430 U.S. at 279. The tax must be fairly related to the services

provided by the taxing state. Id.
231. Complete Auto, 430 U.S. at 288-89.
232. Japan Line, 441 U.S. at 446.
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tainers.2 33 The cargo containers were used exclusively in foreign com-
merce and were subject to property tax in Japan.23 4 Los Angeles
County imposed an ad valorem property tax on any containers present
in the county on March 1 of each year.235 The containers' average
stay in California was less than three weeks; the containers were not
used in interstate transportation; and any container movement or
nonmovement was essential to "the containers' efficient use as instru-
mentalities of foreign commerce." 23 6 The six Japanese shipping com-
panies challenged Los Angeles County's ad valorem property tax,
claiming that it violated the Foreign Commerce Clause of the United
States Constitution.2 3 7 A Los Angeles Superior Court awarded the
shipping companies a refund on the tax, finding that the containers
were "instrumentalities of foreign commerce" subject to tax only in
their home port of Japan. 238 The California Court of Appeal subse-
quently reversed this decision. 239 The California Supreme Court also
reversed the decision of the Superior Court, holding that the Califor-
nia tax did not violate the Foreign Commerce Clause. 240

On petition from the six Japanese companies, the United States
Supreme Court agreed to review the decision of the California
Supreme Court. 24 1 The Court, under the Foreign Commerce Clause
analysis, first noted that the California tax satisfied the four-part

233. Id. at 436.
234. Id.
235. Id. at 437. The California tax provides in part:

"Lien date" is the time when taxes for any fiscal year become a lien on property.
CAL. REV. & TAX. CODE ANN. § 117 (West 1994).

(a) Annually, the assessor shall assess all the taxable property in his county,
except state-assessed property, to the persons owning, claiming, possessing, or
controlling it on the lien date. The assessor may assess the property on the
secured roll to the person owning, claiming, possessing or controlling it for the
ensuing fiscal year.
(b) The assessor may assess all taxable property in his county on the un-
secured roll jointly to both the lessee and lessor of such property.
(c) Notices of assessment and tax bills relating to jointly assessed property on
the unsecured roll shall be mailed to both the lessee and the lessor at their
latest addresses known to the assessor.

CAL. REV. & TAX. CODE ANN. § 405 (West 1994).
Except as otherwise specifically provided, all tax liens attach annually as of
12:01 a.m. on the first day of March preceding the fiscal year for which the
taxes are levied.

CAL. REV. & TAX. CODE ANN. § 2192 (West 1994).
236. Japan Line, 441 U.S. at 437.
237. Id. at 440.
238. Id. at 437.
239. Japan Line, Ltd. v. County of Los Angeles, 132 Cal. Rptr. 531, 535 (Cal. Ct.

App. 1976), vacated by 571 P.2d 254 (Cal. 1977).
240. Japan Line, Ltd. v. County of Los Angeles, 571 P.2d 254, 258-59, 260 (Cal.

1977).
241. Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434, 441 (1978).
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Complete Auto Domestic Commerce Clause test.24 2 The Court then
declared that two additional considerations need to be addressed
when a state attempts to tax instrumentalities of foreign com-
merce. 243 The first additional consideration is whether the tax "cre-
ates a substantial risk of international multiple taxation." 244 The
second consideration is whether the tax impairs the Federal Govern-
ment's ability to "speak with one voice" when regulating foreign com-
mercial relations. 24 5

The Court concluded that California's tax could not withstand
scrutiny under the two additional Foreign Commerce Clause consider-
ations. 2 46 Specifically, the Court determined that if the California tax
was upheld, the containers would be taxed twice because they had al-
ready been taxed in Japan. 247 The Court also concluded that the Fed-
eral Government was unable to "speak with one voice" under the
California tax because it violated the purpose of the 1956 Container
Convention.248 The 1956 Convention provided that containers tempo-
rarily imported are allowed to enter signatory nations free from all
taxes and duties levied in connection with their importation.2 49 The
Court stated that this Container Convention "reflect[ed] a national
policy to remove impediments to the use of containers as instruments
of international traffic."250 The Court noted that the California tax
would frustrate federal uniformity because it created an asymmetry in
taxation to Japan's disadvantage. 2 51 The Court held that if other
states adopted taxes similar to the California tax, "speaking with one
voice" would be impossible because foreign-owned containers would be
exposed to various degrees of multiple taxation.25 2

The Court again assessed the effect of a state tax on the ability of
the Federal Government to "speak with one voice" in Container Corp.

242. Id. at 444-46.
243. Id. at 445-46.
244. Id. at 451. The Court stated that multiple taxation of interstate commerce may

violate the Commerce Clause. Id.
245. Japan Line, 441 U.S. at 451. The Court cited several ways a tax may frustrate

federal uniformity: 1) a State-imposed apportioned tax may create an international dis-
pute over the apportionment formulae employed; 2) "a novel state tax [may create] an
asymmetry in the international tax structure," and the disadvantaged foreign nations
may "retaliate against American-owned instrumentalities present in their jurisdiction;"
and 3) other States may adopt the taxing State's example, creating many and varied
taxing schemes leading to multiple taxation and preventing the Federal Government
from "speaking with one voice." Id. at 450-51.

246. Japan Line, 441 U.S. at 451.
247. Id. at 451-52.
248. Id. at 452-53.
249. Id.
250. Id. at 453.
251. Id.
252. Id.
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of America v. Franchise Tax Bd.25 3 In Container Corp., California im-
posed a corporate franchise tax on Container Corporation of America
("Container Corporation").254 Container Corporation challenged the
validity of the California tax on Foreign Commerce Clause grounds. 255

A California Superior Court upheld the tax and the California Court of
Appeal affirmed.256 The California Supreme Court refused to hear
the case on appeal. 257

The United States Supreme Court noted probable jurisdiction
upon petition by Container Corporation. 258 Assessing the validity of
California's tax, the Court employed the Japan Line Foreign Com-
merce Clause test.259 The Court primarily focused on the final two
components of the test: 1) the "substantial risk of international multi-
ple taxation" and 2) the Federal Government's ability to "speak with
one voice" in matters of foreign commerce. 260

The Court determined that double taxation was created in the
present case. 261 The Court noted, however, that the double taxation is
not an inevitable result of California's taxing scheme because it only
occurs in certain circumstances. 262 With respect to the "one voice"
component, the Court stated that a State tax "will violate the 'one
voice' standard if it either implicates foreign policy issues which must
be left to the Federal Government or violates a clear federal direc-
tive."2 63 The Court stated that the most evident foreign policy issue
was the risk of significant foreign retaliation. 264 The Court, however,
could not conclude that such retaliation would occur or that current
United States foreign policy would be compromised. 265 The Court also
concluded that the California tax did not violate any clear federal di-
rective concerning tax regulation of foreign commerce. 266 As a result

253. 463 U.S. 159 (1983).
254. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 162-63 (1983).

The corporate franchise tax was levied on companies conducting business in California,
based on total income from all operations connected with California by the company
itself or its subsidiaries. Container Corp., 463 U.S. at 173-75.

255. Container Corp., 463 U.S. at 162. Container Corporation also challenged the
validity of the tax on Due Process grounds. Id.

256. Container Corp., 463 U.S. at 175; Container Corp. of America v. Franchise Tax
Bd., 173 Cal. Rptr. 121, 133 (Cal. Ct. App. 1981).

257. Container Corp., 463 U.S. at 175.
258. Container Corp. of America v. Franchise Tax Bd., 456 U.S. 960 (1982) (noting

probable jurisdiction).
259. Container Corp., 463 U.S. at 185-96.
260. Id. at 189-96.
261. Id. at 187.
262. Id. at 188.
263. Id. at 194.
264. Id.
265. Id. at 195-96.
266. Id. at 196-97. The Court concluded that: 1) no claim was made regarding the

pre-emptive force of any federal tax statutes; 2) the tax treaties to which the United
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of this analysis, the Court concluded that the California tax satisfied
the Japan Line Foreign Commerce Clause test.26 7

THE IMPORT-EXPORT CLAUSE

The Import-Export Clause of the United States Constitution pro-
vides in pertinent part that "[n]o State shall, without the Consent of
the Congress, lay any Imposts or Duties on Imports or Exports."268

The Supreme Court addressed, in detail, the interpretation of this
clause in Richfield Oil Corp. v. State Bd. of Equalization.269 In Rich-
field, the New Zealand government contracted to purchase oil from
Richfield Oil Corporation ("Richfield"). 270 Richfield transported the
oil from its refinery in California to storage tanks at a port on the
California coast.27 1 Richfield then pumped the oil from the storage
tanks into a New Zealand-owned tanker.272 The oil was then trans-
ported to New Zealand, with none of the oil being used in the United
States. 27 3 California levied a retail sales tax against Richfield, based
on the gross receipts from this sale.2 74 Richfield paid under protest
and challenged the tax claiming that it violated the Import-Export
Clause of the United States Constitution. 275 The Superior Court
granted a refund to Richfield. 276 The California Supreme Court origi-
nally granted Richfield a refund on the tax but upon later rehearing
reversed its decision, holding that the California tax was not
unconstitutional. 277

Upon appeal by Richfield, the United States Supreme Court
stated that the Import-Export Clause "prohibits every State from lay-
ing 'any' tax on imports or exports without the consent of Congress,"
with an exception for taxes necessary for executing State inspection

States is a party do not encompass the contracting nation's taxation of its own domestic
corporations, nor do these treaties cover the taxing activities of the individual states;
and 3) Congress has discussed, but not enacted, legislation regulating state taxation of
income. Id.

267. Container Corp., 463 U.S. at 197.
268. U.S. CONST. art. I, § 10, cl. 2. The clause provides an exception for such a tax in

the event it "may be absolutely necessary for executing [the state's] inspection Laws."
Id. However, even if the State tax is allowed, the net proceeds are to be paid into the
federal treasury. Id.

269. 329 U.S. 69, 75-86 (1946).
270. Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 71 (1946).
271. Id. at 71.
272. Id.
273. Id.
274. Id. at 71-72.
275. Id. at 72.
276. Richfield Oil Corp. v. State Bd. of Equalization, 155 P.2d 1, 2 (Cal. 1944), va-

cated by 163 P.2d 1 (Cal. 1945).
277. Richfield Oil, 155 P.2d at 5; Richfield Oil Corp. v. State Bd. of Equalization,

163 P.2d 1, 5 (Cal. 1945), rev'd 329 U.S. 69 (1946).
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laws.2 78 The Court further stated that qualifications cannot be in-
ferred when interpreting the United States Constitution, and there-
fore the Import-Export Clause precludes "any" tax, not just "any
discriminatory" tax.2 79

The Court in Richfield also broadly defined the term "export" in
order to determine when goods are protected from taxation under the
Import-Export Clause.280 The Court stated that where a general tax
applies to all property, the tax cannot be considered as a duty on ex-
ports simply because the goods, not then intended to be exported, hap-
pen to be exported after the tax was levied.28' The Court further
stated that the tax exemption provision of the Import-Export Clause
attaches to an export, not to an article before exportation. 28 2 The
Court stated that goods intended for exportation and in the process of
actual exportation would be defined as an "export."28 3 Finally, the
Court concluded that whether additional acts were to be performed
before the goods reached the sea is irrelevant as long as these acts
were merely the regular steps in the exportation of the goods. 284 In
general, the Court asserted that immunity from taxation under the
Import-Export Clause is extended to goods in "the process of exporta-
tion and to the transactions and documents embraced in that pro-
cess."285 The Court held that the California tax was assessed against
an export and thus violated the Import-Export Clause.28 6

The United States Supreme Court, in Michelin Tire Corp. v.
Wages,287 established a test for determining the validity of a state tax
on imports and/or exports.288 In Michelin, Gwinnett County, Georgia,
levied an ad valorem property tax on tires and tubes imported by
Michelin Tire Corp. ("Michelin") and stored in its warehouses in the
county.28 9 Michelin challenged the tax, alleging that it was levied on
imported goods in violation of the Import-Export Clause. 290 A Georgia
Superior Court agreed with Michelin and granted its requested re-

278. Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 76 (1946).
279. Id. at 76-77.
280. Id. at 78-86.
281. Id. at 78-79.
282. Id. at 80.
283. Id. at 81.
284. Id.
285. Id. at 81-82 (quoting Willcuts v. Bunn, 282 U.S. 216, 228 (1931) (stating that

the constitutional prohibition against State taxation of imports extends not only to the
act of importation, but also to the goods imported)).

286. Richfield Oil, 329 U.S. at 86.
287. 423 U.S. 276 (1976).
288. Michelin Tire Corp. v. Wages, 423 U.S. 276, 285-86 (1976).
289. Id. at 278.
290. Id. at 278-79.
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lief.2 9 1 On appeal, the Supreme Court of Georgia agreed that certain
unpackaged tubes were immune from taxation but that the tires were
subject to taxation because they were commingled with other tires and
were thus indistinguishable. 292

The United States Supreme Court, upon petition of Michelin,
granted certiorari. 293 The Court set forth a test to follow when assess-
ing the constitutionality of a State tax on imports and exports. 294

This three-part Import-Export Clause test was articulated as follows:
The Framers of the Constitution... sought to alleviate three
main concerns by committing sole power to lay imposts and
duties on imports in the Federal Government, with no concur-
rent state power: [1] the Federal Government must speak
with one voice when regulating commercial relations with
foreign governments, and tariffs, which might affect foreign
relations, could not be implemented by the States consist-
ently with that exclusive power; [2] import revenues were to
be the major source of revenue of the Federal Government
and should not be diverted to the States; and [3] harmony
among the States might be disturbed unless seaboard States,
with their crucial ports of entry, were prohibited from levying
taxes on citizens of other States by taxing goods merely flow-
ing through their ports to the other States not situated as fa-
vorably geographically.

295

The Import-Export Clause "one voice" component mirrors the for-
eign commerce clause "one voice" component used in Japan Line and
Container Corp.2 9 6 The second component states that import reve-
nues cannot be diverted from the Federal Government because such
revenues are a major income source. 297 Although a nondiscriminatory
State ad valorem tax may diminish federal impost revenue, such a tax
is not forbidden merely because of this incidental effect. 298 The Court
in Michelin reasoned that "[t]here is no reason why an importer
should not bear his share of [the cost of state-funded services] along
with his competitors handling only domestic goods." 299 Cases subse-
quent to Michelin have used the Complete Auto test to analyze the
third component. 300 The Import-Export Clause was intended to pre-

291. Id. at 279.
292. Wages v. Michelin Tire Corp., 214 S.E.2d 349, 355 (Ga. 1979).
293. Michelin Tire Corp. v. Wages, 422 U.S. 1040 (1975) (granting certiorari).
294. Michelin, 423 U.S. at 285-86.
295. Id. at 285-86.
296. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1105 (1993).
297. Michelin, 423 U.S. at 285.
298. Id. at 286.
299. Id. at 287.
300. Dept. of Revenue of Washington v. Ass'n of Washington Stevedoring Cos., 435

U.S. 734, 754-55 (1978) (stating that the third element of the Import-Export Clause
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vent the taxation of goods from being a mere "transit fee [for] the priv-
ilege of moving through a State."30 1

ANALYSIS

THE SUPREMACY CLAUSE

In Itel Containers International Corp. v. Huddleston,30 2 the
United States Supreme Court held that the 1972 and 1956 Customs
Conventions on Containers ("Container Conventions") did not pre-
empt a Tennessee sales tax.3 0 3 The Court, upon reviewing the text of
the Container Conventions, stated that the Container Conventions do
not preclude all taxes on containers, but only those collected in con-
nection with the act of importation.30 4 The Court then found that
Tennessee's sales tax had no relation to the containers' importation,
but rather was based on the proceeds from Itel's lease agreements. 30 5

Thus, the Court held that the sales tax was not barred by the
Container Conventions.30 6

The Court in Itel incorrectly interpreted the Container Conven-
tions.30 7 Treaties, such as the Container Conventions, are to be con-
strued liberally so as to effect the intentions of the parties to the
treaties. 308 A narrow interpretation is to be avoided because such a
construction may not fully encompass the meaning sought by the sig-
natory nations. 30 9

For example, in Factor v. Laubenheimer,310 the United States
Supreme Court analyzed the Webster-Ashburton Treaty of 1842,
which was intended to facilitate the criminal extradition process be-
tween the United States and Great Britain.311 The Court concluded
that this treaty's language did not command extradition only when
the offense was a crime in the jurisdiction where the person was ap-
prehended. 312 The Court stated that it could not limit extradition to

analysis is satisfied if the taxpayer has a sufficient nexus to the taxing State, the tax is
properly apportioned, the tax is not discriminatory, and the tax has a reasonable rela-
tion to state-provided services); Itel, 113 S. Ct. at 1105-06.

301. Michelin, 423 U.S. at 290.
302. 113 S. Ct. 1095 (1993).
303. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1101 (1993).
304. Id. at 1100.
305. Id. at 1101.
306. Id.
307. See infra notes 308-23 and accompanying text.
308. See supra notes 131-46 and accompanying text.
309. Factor v. Laubenheimer, 290 U.S. 276, 293-94 (1933).
310. 290 U.S. 276 (1933).
311. Id. at 287-301, 287-88 n.1.
312. Id. at 290.
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this circumstance because to do so would undermine the intentions of
the parties by impeding the extradition process.313

Similarly, in Itel, the clear intention of the signatories to the
Container Conventions was to facilitate the international carriage of
goods in containers by removing impediments to the use of such con-
tainers.314 The Tennessee tax represents an impediment to the use of
Itel's containers because it makes their use more expensive. 315 Thus,
the Court in Itel should have construed the Container Conventions so
as to proscribe the Tennessee tax, thereby removing an impediment to
the use of Itel's containers and effecting the intentions of the parties to
the Conventions.3 16

Had the Court in Itel applied the liberal theory of construction, it
would have found that the Tennessee tax was indeed a tax levied on
containers in international commerce in violation of the Container
Conventions.317 The Tennessee tax is levied in connection with Itel's
lease agreements, which provide for the containers' exclusive use in
international commerce.318 Itel's leased containers necessarily must
be delivered within a State in order to be exported.319 The expected
and accomplished effect of such delivery into Tennessee is to com-
mence the export process. 320 The certainty that Itel's containers are
headed to sea and that the exportation process has begun is evidenced
by the fact that Itel's leases provide for exclusive use in international
commerce.3 21 Therefore, the delivery of Itel's containers into Tennes-
see begins their exportation as instrumentalities of foreign com-
merce.322 The Tennessee tax impedes the use of Itel's containers in
international commerce, because it is levied on containers after they
have entered the stream of foreign commerce.323

The Court also failed to properly consider the practices of other
signatories to the Container Conventions. 324 These signatories do not
directly tax leases of containers used in commerce among the signa-
tory nations.3 25 The Court rejected Itel's argument that these prac-

313. Id. at 290, 300.
314. See supra notes 160-67 and accompanying text.
315. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
316. See supra notes 308-15 and accompanying text.
317. See infra notes 318-22 and accompanying text.
318. Itel, 113 S. Ct. at 1098, 1101.
319. Id. at 1109 (Blackmun, J., dissenting).
320. See Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 81 (1946).
321. See Richfield, 329 U.S. at 82; Itel, 113 S. Ct. at 1098.
322. See supra notes 318-21 and accompanying text.
323. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
324. See infra notes 325-37 and accompanying text.
325. Itel, 113 S. Ct. at 1100-01.
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tices indicate that the Tennessee tax is prohibited by the Container
Conventions.

326

When attempting to derive the meaning and intent of a treaty, it
is proper to consider the practices of the other parties to the treaty.327

In fact, the practices of other signatory nations are persuasive evi-
dence of such meaning and intent.328 For example, in United States v.
Stuart,329 the Court stated that the United States had regularly com-
plied with the provisions of the 1942 Convention Respecting Double
Taxation ("Double Taxation Convention").330 Pursuant to Articles
XIX and XXI of this Double Taxation Convention, the United States
had granted Canadian authorities' requests for tax information with-
out inquiry into its use.3 31 The Court found this regular compliance
by the United States to indicate that both parties to the Double Taxa-
tion Convention intended to provide tax information without inquiry
as to its use. 33 2 Thus, the Court looked to the parties' intent to assist
in interpreting the Double Taxation Convention.333

The Court in Itel should have given the practices of other signa-
tory nations greater weight when construing the Conventions.334 The
practices of these other nations has been to free container leases from
any direct taxes while the containers are within their borders. 335 Ten-
nessee's direct tax on the proceeds from Itel's container leases impedes
the use of the containers in international commerce. 336 Thus, the
Court should have found that the tax is proscribed by the Container
Conventions, because the practices of the other signatories evidence
the parties' intent to facilitate the use of containers in international
commerce.

337

Finally, the Court's determination that the Tennessee tax is not
pre-empted by the Conventions is inconsistent with prior holdings of
the Court.338 The Court rejected Itel's argument that the federal sys-
tem for container regulation parallels that of the customs-bonded
warehouse system.339 The Court specifically held that the container
regulatory system is not as pervasive as the regulatory system for cus-

326. Id.
327. United States v. Stuart, 489 U.S. 353, 369 (1989).
328. Id. at 369.
329. 489 U.S. 353 (1989).
330. Id. at 369.
331. Id.
332. Id.
333. See supra notes 329-32 and accompanying text.
334. See infra notes 335-37 and accompanying text.
335. See supra notes 168-73 and accompanying text.
336. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
337. See supra notes 335-36 and accompanying text.
338. See infra notes 339-53 and accompanying text.
339. Itel, 113 S. Ct. at 1102.
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toms-bonded warehouses.340 The Court stated that even if the
container regulatory system was as pervasive, the Court has "not held
that state taxation of goods in bonded warehouses is pre-empted by
Congress' intent to occupy the field of customs-bonded warehouse
regulation. '341

In R.J. Reynolds Tobacco Co. v. Durham County,342 the United
States Supreme Court stated that pre-emption would exist either
where Congress so comprehensively legislates that States cannot reg-
ulate, or where the State regulation substantially impedes congres-
sional intent.343 The Court in Itel found that Congress, in adopting
the Container Conventions, did not intend to preclude State taxation
of cargo containers.3 44 This determination complies with the first pre-
emption test found in R.J. Reynolds. However, the Court in Itel, with-
out further analysis, simply concluded that the tax did not impede fed-
eral objectives.345 Had the Court undertaken the second test in the
pre-emption analysis, the Court would have found that the Tennessee
tax substantially offset the benefits Congress intended and that the
Tennessee tax is pre-empted by the Container Conventions. 346

For example, the Court in Xerox Corp. v. County of Harris347 de-
termined that Congress intended to promote American industry by
proscribing State taxes on goods in customs-bonded warehouses. 348

The Court then found that a Texas tax substantially interfered with
this intended congressional benefit and held that the Texas tax was
pre-empted.3 49 This scenario is analogous to the facts in Itel.350 In
Itel, the Court stated that the Container Conventions "reflect[ed] a na-
tional policy to remove impediments to the use of containers."351 The
Tennessee tax, like the Texas tax in Xerox Corp., "clearly frustrates
that policy," substantially offsetting the congressional purpose of
"remov[ing] impediments to the use of containers."352 Therefore, the

340. Id.
341. Id.
342. 479 U.S. 130 (1986).
343. R.J. Reynolds Tobacco Co. v. Durham County, 479 U.S. 130, 140 (1986).

344. Itel, 113 S. Ct. at 1102.
345. Id. at 1103.
346. See R.J. Reynolds, 479 U.S. at 140.
347. 459 U.S. 145 (1982).
348. Xerox Corp v. Harris County, 459 U.S. 145, 151-53 (1982).
349. Id. at 153-54.
350. See infra notes 351-52 and accompanying text.
351. Itel, 113 S. Ct. at 1102 (quoting Japan Line, Ltd. v. County of Los Angeles, 441

U.S. 434, 453 (1979)).
352. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting) (quoting Japan Line, 441

U.S. at 453).
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tax violates the second test of the pre-emption analysis as set forth in
R.J. Reynolds and should be pre-empted.3 5 3

THE FOREIGN COMMERCE CLAUSE

The Court in Itel incorrectly applied the current Foreign Com-
merce Clause test set forth in Japan Line.3 54 Itel did not challenge
the Tennessee tax based on the first four parts of the Foreign Com-
merce Clause test.355 Hence, the Court did not retrace the finding of
the Supreme Court of Tennessee on this matter.3 56 Thus, the Court
proceeded to assess whether the tax created a substantial risk of inter-
national multiple taxation or prevented the Federal Government from
"speaking with one voice," the final two components of the Foreign
Commerce Clause test. 357

First, the Court in Itel found that the Tennessee tax did not create
a substantial risk of international multiple taxation.3 58 Itel had ar-
gued that the Tennessee tax invited foreign taxation on their
container leases. 3 59 Itel maintained that numerous nations had a suf-
ficient nexus with the leases to impose taxes similar to that of Tennes-
see's tax, creating multiple taxation of the leases.3 60

In light of the Court's previous holdings, Itel's argument cannot
be valid. 36 1 The Foreign Commerce Clause cannot be interpreted to
require a state to refrain from taxing any transaction that may also
potentially be subject to foreign taxation.3 62 The Tennessee tax ap-
plies only to those transfers of containers that occur within Tennes-
see.3 63 In addition, Tennessee credits any previous tax paid on the
same transaction in another jurisdiction against its own tax.364 With
this tax credit, the Tennessee tax actually reduces the risk of multiple
taxation.3 65 Thus, Tennessee's tax on a discrete business transaction
will not create a substantial risk of international multiple taxation. 366

353. See supra notes 342-52 and accompanying text.
354. See infra notes 355-95 and accompanying text.
355. Itel, 113 S. Ct. at 1104.
356. Id.
357. Id.
358. See supra notes 79-87 and accompanying text.
359. Itel, 113 S. Ct. at 1104.
360. Id.
361. See infra notes 362-67 and accompanying text.
362. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 193 (1983).
363. Itel, 113 S. Ct. at 1104.
364. See TENN. CODE ANN. § 67-6-313(f) (1989); see supra note 19 (setting forth the

provisions of § 67-6-313(f)).
365. Itel, 113 S. Ct. at 1104.
366. Id.
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Therefore, the Court correctly concluded that the Tennessee tax did
not create a potential risk of international multiple taxation. 367

Second, however, the Court incorrectly determined that Tennes-
see's tax did not prevent the Federal Government from "speaking with
one voice" on foreign commerce matters. 368 Itel asserted that allowing
the Tennessee tax would also enable other States to tax container
leases, creating various degrees of multiple domestic taxation.369 Itel
argued that this multiple domestic taxation would result in retaliatory
foreign taxation. 370 Itel's arguments are strongly supported by prior
Supreme Court decisions.371

The Court, in Container Corp. of America v. Franchise Tax Bd.,372
held that a state tax violates the "one voice" component of the Foreign
Commerce Clause if it violates a clear federal directive. 373 In signing
the 1972 Convention, the Federal Government sought to establish a
clear federal directive for the "uniform treatment of cargo containers
used exclusively in foreign commerce." 374 In effect, this 1972 Conven-
tion evidenced a national policy to remove impediments to the use of
such containers. 375

In Japan Line, Ltd. v. County of Los Angeles,3 76 a case factually
similar to Itel, the Court determined that a California ad valorem
property tax violated the "one voice" component of the Foreign Com-
merce Clause test.3 77 The Court held that the California tax frus-
trated the uniformity sought by the 1956 Customs Convention on
Containers. 378 The Court stated that California's tax on Japanese
containers created an asymmetry in taxation, because American-
owned containers were not taxed in Japan. 379 The Court further
found that this disadvantage to Japan created an acute risk of
retaliation. 380

367. See supra notes 359-66 and accompanying text.
368. See infra notes 369-95 and accompanying text.
369. Itel, 113 S. Ct. at 1104-05.
370. Id. at 1105.
371. See infra notes 372-95 and accompanying text.
372. 463 U.S. 159 (1983).
373. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 194 (1983).
374. Message from the President of the United States Transmitting the Customs

Convention on Containers, 1972, and the International Convention for Safe Containers,
both signed at Geneva on Dec. 5, 1972; ExEc. X, 93rd Cong., 1st Sess. vi (1973); ExEc.
REP. No. 94-33, at 1; Japan Line, 441 U.S. at 452.

375. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
376. 441 U.S. 434 (1979).
377. Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434, 437 (1979).
378. Id. at 453.
379. Id.
380. Id.
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Similarly, the Tennessee tax is an impediment to the use of Itel's
containers and thus frustrates the uniformity sought by the Federal
Government.38 1 First, other Container Convention signatories have
specifically stated that they do not impose a tax similar to Tennessee's
on container leases. 38 2 Allowing the Tennessee tax will disadvantage
the other signatories and will lead to an acute risk of retaliation. 38 3

In fact, Great Britain specifically threatened to tax containers im-
ported from the United States if the Tennessee tax was upheld.3 4

Second, the Container Conventions provide the necessary pre-emptive
force because they prohibit the imposition of a tax "in connection with"
or "by reason of' the importation of Itel's containers. 38 5 Finally, as a
signatory nation, the United States must adhere to the Container
Conventions' provisions.38 6 Tennessee, as a political subdivision of
the United States, must also adhere to the Container Conventions'
provisions.38 7 Should Tennessee not comply with the Container Con-
ventions' tax and duty prohibitions, the other signatory nations would
not continue their restraint on taxation of containers imported from
the United States.38 8

In addition, the Court's reliance on the amicus brief of the United
States was erroneous.3 8 9 This brief stated that the United States is
able to "speak with one voice" despite Tennessee's tax because inter-
national custom allows the taxation of domestically-owned contain-
ers.3 90 This position taken by the United States should not be viewed
as dispositive.3 9 1 The power to regulate and govern matters of foreign
commerce belongs exclusively to Congress. 39 2 The Executive Branch
cannot authorize regulation of foreign commerce by filing an amicus
brief.3

9 3

381. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
382. Brief of the United Kingdom of Great Britain and Northern Ireland as Amicus

Curiae in Support of Petitioner and attached Appendix, Itel Containers Int'l Corp. v.
Huddleston, 113 S. Ct. 1095 (1993) (No. 91-321).

383. Id.
384. Id.
385. Customs Convention on Containers, opened for signature Dec. 2, 1972, art. 1,

988 U.N.T.S. 44, 44; Customs Convention on Containers, opened for signature May 18,
1956, art. 1 and 2, 20 U.S.T. 303, 304.

386. See U.S. CoNsT. art. VI, cl. 2 (stating that treaties are the supreme law of the
land).

387. Id.
388. Brief of the United Kingdom of Great Britain and Northern Ireland as Amicus

Curiae in Support of Petitioner, Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct.
1095 (1993) (No. 91-321).

389. See infra notes 390-93 and accompanying text.
390. Brief for the United States as Amicus Curiae Supporting Respondent, Itel Con-

tainers Int'l Corp. v. Huddleston, 113 S. Ct. 1095 (1993) (No. 91-321).
391. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting).
392. U.S. CONsT. art. I, § 8, cl.3.
393. Itel, 113 S. Ct. at 1110 (Blackmun, J., dissenting).



CREIGHTON LAW REVIEW

Tennessee's tax on Itel's containers prevents the Federal Govern-
ment from "speaking with one voice" regarding the taxation of con-
tainers utilized in international commerce. 394  Therefore, the
Tennessee tax violates the Foreign Commerce Clause and is necessar-
ily unconstitutional. 395

THE IMPORT-ExPoRT CLAUSE

The Supreme Court in Itel also erroneously concluded that the
Tennessee tax does not violate the Import-Export Clause.396 The
Court employed the three-part test found in Michelin Tire Corp. v.
Wages.397 First, the Court again concluded that the Tennessee tax did
not prevent the Federal Government from "speaking with one voice" in
foreign commerce regulation.398 As discussed above, the Tennessee
tax does prevent the Federal Government from "speaking with one
voice" concerning Itel's containers because it impedes the use of Itel's
containers, frustrates the uniform treatment of containers, and disad-
vantages other signatories, creating an acute risk of retaliation.399

Therefore, the Tennessee tax violates the first element of the Import-
Export Clause test and is necessarily unconstitutional. 40 0

Next, the Court in Itel determined that the Tennessee tax did not
disturb the harmony of commerce among the States.40 1 The Court
noted that this part of the Import-Export Clause test is similar to the
four-part Domestic Commerce Clause test articulated in Complete
Auto Transit, Inc. v. Brady.40 2 Because the Court had already con-
cluded that; this four-part test was met in the Foreign Commerce
Clause analysis, the Court simply reiterated that conclusion here.403

Finally, the Court concluded that the Tennessee tax did not divert
import revenues from the Federal Government. 40 4 The Court stated
that the tax was not a tax on imported goods or importation, but
rather on a discrete business transaction occurring within Tennes-
see.405 The Import-Export Clause prevents States from imposing du-
ties or taxes on imports or exports.406 Thus, the questions become

394. Id.
395. Id.
396. See infra notes 397-411 and accompanying text.
397. 423 U.S. 276, 285 (1976); Itel, 113 S. Ct. at 1105-06; see supra notes 98-112 and

accompanying text.
398. Itel, 113 S. Ct. at 1105-06.
399. See supra notes 368-95 and accompanying text.
400. See supra note 399 and accompanying text.
401. Itel, 113 S. Ct. at 1105-06.
402. 430 U.S. 274, 279 (1977); Itel, 113 S. Ct. at 1105-06.
403. Itel, 113 S. Ct. at 1106.
404. Id.
405. Id.
406. U.S. CONsT. art. I, § 10, cl. 2.
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whether Itel's containers are imports and, if so, whether the Tennes-
see tax was a prohibited tax upon them.40 7

The Tennessee tax is levied against the proceeds from Itel's busi-
ness transactions within Tennessee, not on its containers as im-
ports.408 Thus, since the tax is not a tax on imports, import revenue is
not diverted from the Federal Government. 409 In summary, the Ten-
nessee tax satisfies two of the three requirements of the Michelin
test.4 10 However, the tax is unconstitutional under the first require-
ment of the test because it prevents the Federal Government from
"speaking with one voice," in violation of the Import-Export Clause. 411

CONCLUSION

The Court in Itel Containers International Corp. v. Huddleston412

considered the validity of a Tennessee state tax on cargo container
leases. 413 The Court held that the Tennessee tax was not unconstitu-
tional as against Supremacy, Commerce, and Import-Export Clause
challenges. 414 However, in reaching this conclusion, the Court misap-
plied previously settled principles. 41 5

Under the Supremacy Clause analysis, the Court should have em-
ployed a liberal theory of construction when interpreting the
Container Conventions.41 6 Such a liberal construction would have led
the Court to find that the Tennessee tax impeded the use of Itel's con-
tainers. 417 In addition, the Court should have given the practices of
other signatory nations greater weight when construing the Container
Conventions.418 The practice of not taxing container leases should
have led the Court to conclude that the Tennessee tax was contrary to
the intent of the signatories to the Container Conventions.4 19 The
Court also should have undertaken further pre-emption analysis and
found that the Congressional intent to remove impediments to
container use was undermined by the Tennessee tax.4 20

407. See Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 78 (1946)
(stating the analysis to be followed when analyzing a tax under the Import-Export
Clause).

408. Itel, 113 S. Ct. at 1106.
409. Id.
410. See supra notes 396-409 and accompanying text.
411. See supra notes 399-400 and accompanying text.
412. 113 S. Ct. 1095 (1993).
413. Itel Containers Int'l Corp. v. Huddleston, 113 S. Ct. 1095, 1099-1106 (1993).
414. Id. at 1106.
415. See supra notes 302-411 and accompanying text.
416. See supra notes 308-16 and accompanying text.
417. See supra notes 318-22 and accompanying text.
418. See supra notes 327-37 and accompanying text.
419. See supra notes 334-37 and accompanying text.
420. See supra notes 342-53 and accompanying text.



CREIGHTON LAW REVIEW

Under the Commerce and Import-Export Clause analyses, the
Court erroneously concluded that the Tennessee tax did not prevent
the Federal Government from "speaking with one voice."4 2 1 The Ten-
nessee tax is an impediment to the use of Itel's containers, frustrating
the uniform treatment of containers sought by the Federal Govern-
ment.4 2 2 Also, the Tennessee tax disadvantages other signatories and
will lead to an acute risk of retaliatory taxation.423

The misapplication of previously settled issues by the Court will
likely lead to confusion in the future with respect to the taxation of
cargo containers used exclusively in international commerce. By al-
lowing such a tax, the Court "invites States that are constantly in
need of new revenue to impose new taxes on containers. The result...
will be a patchwork of state taxes that will burden international com-
merce and frustrate the purposes of the Container Conventions."4 24

David T. Glynn-'95

421. See supra notes 368-88, 399-400 and accompanying text.
422. Itel, 113 S. Ct. at 1109 (Blackmun, J., dissenting).
423. See supra notes 399-400 and accompanying text.
424. Itel, 113 S. Ct. at 1110-11 (Blackmun, J., dissenting).
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