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I. INTRODUCTION

Judicial decisions have always been a source of controversy, par-
ticularly when they conflict with the opinion of substantial portions of
the body politic. Decisions in which federal courts declare laws to be
unconstitutional are one source of controversy, since they involve an
unelected branch of the federal government telling an elected branch
(Congress or the President) or an elected institution (e.g., a state legis-
lature or a city council) what it can or cannot do. Moreover, courts
often rule in areas in which people have different and often intensely
held opinions: abortion, religious expression, racial preferences, and
the death penalty, to name but a few. The United States Supreme
Court's, and lower federal courts' authority to declare state and fed-
eral laws unconstitutional has, however, become an accepted part of
American jurisprudence' and of its political system. 2

The authority to declare laws unconstitutional may be justified on
grounds that courts striking down laws as contrary to the Constitu-
tion uphold the will of the "enduring majority"3 that adopted and rati-
fied the Constitution against the will of the "transitory majority"4

t Dennis B. Wilson is an instructor in the Business Administration and Account-
ing Department at St. Michael's College in Colchester, Vermont. He received his B.A.
and J.D. from the University of Iowa and his M.B.A. from Georgetown University.

1. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2 L. Ed. 60 (1803).
2. The acceptance of the body politic of judicial review as an important aspect of

democratic government has been remarked upon even by critics of its results. See ROB.
ERT BORK, COERCING VIRTuE: THE WORLDWIDE RULE OF JUDGES 2, 11 (2003). Judge
Bork even notes that the United States experience with judicial review is regarded as
an almost unqualified success and a model for other democratic countries. Id. at 53.
Discussions of whether the entire institution of judicial review ought to be overturned
are conspicuous in their absence.

3. The idea of the enduring majority is explained in greater detail at infra notes 7-
13 and accompanying text. Stated simply, in the case of the original Constitution and
the Bill of Rights, it is the Constitutional Convention that adopted the Constitution and
the state legislatures that ratified it. In the case of subsequent amendments, it is Con-
gress that adopted the amendment and the state legislatures that ratified it.

4. The idea of the transitory majority is explained in greater detail at infra note
12 and accompanying text. Stated simply, it is that majority necessary to pass a law by
Congress, a state legislature, or a political subdivision of a state (e.g., a city council or a
county board of supervisors), or to pass the regulations of an administrative agency.
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that passes a law. But judicial review is only legitimate as long as the
Court genuinely seeks to establish the meaning of the Constitution as
understood by that enduring majority. To the extent that judges and
justices examine and consider factors extrinsic to the Constitution to
determine its meaning, they take on the characteristics of legislatures
(making new laws according to their policy preferences), rather than
courts (ascertaining the meaning of the Constitution). A review of the
Court's decisions in deciding the constitutionality of morals laws dem-
onstrates that the Court now acts as a nine-person supra-legislature
striking down laws that do not agree with the policy preferences of a
majority of the justices.

The Constitution provides mechanisms to explicitly overrule or
limit a constitutional interpretation by the courts with which political
leaders differ, but they are cumbersome, and the political will neces-
sary to use them is difficult to muster. Moreover, there is almost noth-
ing that state legislatures can do when confronted with an adverse
court decision, except to appeal to Congress. There are also mecha-
nisms to influence federal judicial behavior in general, but they are
indirect and their effect is often difficult to ascertain. One mechanism
of directly influencing federal judicial behavior that does not presently
exist are elections, since such judges and justices are nominated by
the President, with the advice and consent of the Senate, and hold
their offices during good behavior, which in practice means until resig-
nation or death. Many states, on the other hand, elect judges and jus-
tices or otherwise subject them to electoral scrutiny. Since the federal
judiciary has assumed so many of the characteristics of a legislature,
especially in its constitutional decisions, and since this role has been
accepted by the body politic, it is time for Congress to pass, and to
submit to the states for ratification, an amendment to the Constitu-
tion to give Congress the power to set terms for federal judges and
justices and to devise appropriate mechanisms to subject them to elec-
toral scrutiny.

II. THE SUPREME COURT'S ROLE AS A SUPRA-

LEGISLATURE

A. THE LEGITIMACY OF JuDIcIAL REVIEW

The American political and legal system allows unelected federal
judges and justices to declare unconstitutional laws passed by elected
institutions because properly constrained judicial review is consistent
with the system of government established by the Constitution.5 One

5. Alexander Hamilton stated the case for judicial review in his advocacy of the
adoption of the Constitution. THE FEDERALIST No. 78 (Alexander Hamilton). Hamilton
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of the fundamental principles of American political theory is that gov-
ernments derive their just powers from the consent of the governed. 6

The people of the United States have consented to be governed under
rules expressed in a written Constitution. 7 This Constitution reflects
the "enduring majority"8 because of its adoption, 9 coupled with the

saw judicial review as an inherent characteristic of the courts as an "intermediate body
between the people and the legislature." Id. He clearly saw the judiciary's constitu-
tional role as upholding the provisions of the Constitution, which represented the supe-
rior will of the people, or fundamental law, against inconsistent statutes, which
represented merely the will of the legislature at any given time. Id. The latter type of
laws, contended Hamilton, could be "dangerous innovations in the government" and re-
sult in "serious oppressions of the minor party in the community." Id. To the argument
that the courts, in interpreting the Constitution, would substitute their own judgment
for that of the constitutional intentions of the legislature, Hamilton replied that the
courts might do that as well in interpreting statutes and that this risk was inherent in
any judiciary independent of the legislature. Id. This is, however, not the only theory
upon which to base judicial review. One competing theory is that the courts have the
power to declare acts of the legislature invalid as contrary to "natural law." In Calder v.
Bull, 3 U.S. (3 Dall.) 386, 388 (1798), for example, Justice Samuel Chase declared that
even in the absence of express restraint by the Constitution, a law that took property
from one person for the sole purpose of giving it to another would be "against all reason
and justice, for a people to entrust a Legislature with such power ... the general princi-
ples of law and reason" forbid such acts. See RAOUL BERGER, GOVERNMENT BY JUDICI-
ARY: THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT 249-57 (1977).

6. The Declaration of Independence states the following:
[G]overnments are instituted among Men, deriving their just Powers from the
Consent of the Governed; that whenever any Form of Government becomes de-
structive of these Ends [the inalienable Rights, among which are Life, Liberty
and the Pursuit of Happiness], it is the Right of the People to alter or to abolish
it, and to institute new Government, laying its Foundation on such Principles,
and organizing its Powers in such Form, as to them shall seem most likely to
effect their Safety and Happiness.

THE DECLARATION OF INDEPENDENCE para. 2 (1776).
7. The Preamble to the Constitution begins, "We, the People of the United

States... do ordain and establish this Constitution for the United States of America."
U.S. CONST. pmbl. For a discussion of the importance that the Founders attached to a
written Constitution, see RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMA-
TION OF THE FOURTEENTH AMENDMENT 363-66 (1977).

8. The term "enduring majority" may be objected to because it equates the super-
majority requirements of adoption and ratification with a majority that lasts over time.
The nature of the amendment process, however, practically guarantees that the consen-
sus necessary to amend the Constitution will have to have been sustained over some
period of time. Four amendments,the Eighteenth, Twentieth, Twenty-First, and
Twenty-Second, were subject to a seven-year period in which ratification had to occur.
Roberta W. Francis, The History Behind the Equal Rights Amendment, http://www.
equalrightsamendment.org/era.htm (last visited Apr. 6, 2006). Examples of constitu-
tional amendments passed by Congress but which were not ratified by the States in-
clude the Anti-Title Amendment (submitted to the States in 1810), the Slavery
Amendment (submitted to the States in 1861), the Child Labor Amendment (submitted
to the States in 1926), the Equal Rights Amendment (submitted the to States in 1972, it
expired in 1982, or arguably in 1979, when the original seven year period for ratification
expired), and the Washington DC Voting Rights Amendment (submitted to the States in
1978, it expired unratified in 1985). The Failed Amendments, httpJ/www.usconstitu-
tion.net/constamfail.html (Mar. 15, 2006). The Twenty-Seventh Amendment to the
Constitution, which had been submitted to the States in 1789 for ratification along with
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super-majority requirements of ratification1 ° and amendment. I x

Moreover, the Constitution and its amendments required adoption by
representatives of the "national legislature" (Congress) and ratifica-
tion by individual state legislatures, ensuring that both levels of the
federal system were in agreement. By contrast, only a "transitory ma-
jority" is necessary to pass laws, and only a slight shift in that transi-
tory majority is required to repeal or to amend those laws.' 2

Whenever a transitory majority in a legislative body passes laws that
are inconsistent with the rules specified by the enduring majority and
passed by both levels of the federal system, the will of the enduring
majority ought to prevail, at least until that will has itself changed
and those changes have been reflected through the process of constitu-
tional amendment. 13 The courts are the instrument by which the en-
during majority enforces its will against the transitory majority.
When courts declare laws unconstitutional, they are saying that the
transitory majority seeks to do something that the enduring majority
has said cannot be done.

the amendments that became the Bill of Rights, became effective in 1992, over 200
years after being submitted. U.S. Constitution: Twenty-Seventh Amendment, FindLaw,
http://caselaw.lp.findlaw.com/data/constitution/amendment27 (last visited Apr. 6,
2006).

9. A Federal Convention, authorized by a congressional resolution on February
21, 1787, adopted the Constitution and submitted it to Congress on September 17, 1787.
On September 28, 1787, Congress submitted the proposed Constitution to the states.

10. Article VII of the Constitution required the ratification of nine states (of the
existing 13) in order to establish it. U.S. CONST. art. VII Delaware ratified the Consti-
tution on December 7, 1787, and New Hampshire became the ninth state to do so on
June 21, 1788.

11. For a discussion of the process of an amendment see infra note 12.

12. The Constitution specifies that a majority of each House constitutes a quorum
to transact business. U.S. CONST. art. I, §5. A simple majority of the House and Senate
may pass laws, once a quorum is present. Id. The Supreme Court of the United States
stated in United States v. Ballin, "[T]he general rule of all parliamentary bodies is that,
when a quorum is present, the act of a majority of the quorum is the act of the body."
United States v. Ballin, 144 U.S. 1, 6 (1892). The Constitution does require a two-thirds
majority of the House and Senate in cases of trials of impeachments, U.S. CONST. art. I,
§ 3, cl. 6; expelling Members of the House and Senate, U.S. CONST. art. I, § 5, cl. 2;
overriding the objections of the President to a bill (veto), U.S. CONST. art. I, § 7, cl. 2;
advising and consenting to treaties, U.S. CONST. art. II, § 2, cl. 2; and amendments to
the Constitution, U.S. CONST. art. V. Constitutional amendments also require the rati-
fication by three-fourths of the state legislatures, or three-fourths of special conven-
tions. U.S. CONST. art. V. Congress must call a convention for purposes of amending
the Constitution if it receives an application from two-thirds of the state legislatures.
Id.

13. The theory of the enduring versus the transitory majority is expressed in
THOMAS SOWELL, JUDICIAL ACTWIsM RECONSIDERED 16 (1989). The rule of the transi-
tory majority was expressed accurately, if crudely, as "the system by which 51 percent of
the people can pee in the cornflakes of 49 percent of the people." Jonah Goldberg, De-
mocracy Nonsense, NATIONAL REVIEW ONLINE (Mar. 5, 2003), at http://www.nationalre-
view.com/script/printpage.p?ref=/Goldberg/goldberg030503.asp.
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Ascertaining the will of the enduring majority may not be easy.
The Constitution and its amendments remain relatively short,1 4 yet
the situations in which they may have to be applied are numerous. It
is unlikely that the language of a law alleged to be unconstitutional
will contradict the text of the Constitution explicitly. 15 How should a
court resolve challenges to laws when consulting the text of the Con-
stitution leads to ambiguous results? Original intent 16 is the concept
that is most consistent with the theory of government described in the
Declaration of Independence. Original intent holds that in interpret-
ing the Constitution, the Court ought to avoid wherever possible look-
ing at considerations extrinsic to the Constitution, but should seek to
discover and apply what the Constitutional Convention meant when it
adopted the Constitution, or what the Congress meant when it passed
a Constitutional amendment, and what the state legislatures under-
stood when they ratified it.' 7 Courts that strive to decide the constitu-
tionality of laws based on the Constitution's original intent may err,
but they will not become a legislature. Courts that look consistently to
considerations extrinsic to the Constitution in deciding cases have
ceased interpreting the law and have adopted a role of a supra-
legislature.' 8

14. The Constitution has twenty-seven amendments, but the Twenty-First Amend-
ment repealed the Eighteenth Amendment. It is true, of course, that one cannot under-
stand the Constitution by merely reading the text and must also read some of the
judicial opinions construing (or purporting to construe) its meaning. That necessity is,
however, part of the problem.

15. E.g., a law "providing for the establishment of a national religion," or a "law
establishing slavery and involuntary servitude in conditions not involving punishment
for a crime" would clearly be unconstitutional on its face.

16. For a discussion of the practice of seeking the original intent of the drafters of
the Constitution and how original intent should be applied in interpreting statutes and
even contracts, see SOWELL, supra note 13. See also RAOUL BERGER, GOVERNMENT BY
JuDicIARY: THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT 363-72 (1977).

17. This is not a test that all justices, judges, and commentators endorse. Some
commentators find the Court's continuing revision of the Constitution under the guise
of interpretation to be an exercise of statesmanship. See Anthony Lewis, Historical
Change in the Supreme Court, THE NEW YORK TIMES MAG., June 17, 1962, at 7 (charac-
terizing the Warren Court as the "keeper of the national conscience"). See also Arthur
Miller and Ronald Howell, The Myth of Neutrality in Constitutional Adjudication, 27 U.
CHI. L. REV. 661, 686, 689 (1960). For other criticisms of the concept of original intent,
see BERGER, supra note 16, at 363-64, 373-96.

18. It is, of course, possible to contend explicitly that laws adopted by legislatures
ought to be subject to review by unelected officials, or at least by persons only indirectly
accountable to the electorate. There is at least one historical example of direct rule by
judges. Judges 2:16 (Revised Standard Version) states, "Then the Lord raised up
judges, who saved [the people of Israel] out of the power of those who plundered them."
Rule by judges became so bad that the people eventually asked for a king and even God
agreed that Israel needed another system of government. 1 Samuel 8:4-22 (Revised
Standard Version). Various political theorists, beginning most notably with Plato, have
advocated government by unelected officials. Plato's ideal state was governed by "phi-
losopher kings," whose primary fitness to rule was their passion for knowledge, truth-

699
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B. THE DRAWBACKS TO JuDmcL LEGISLATION

What is wrong with courts functioning as supra-legislatures?
Such a body, composed of members learned in the law and insulated
from the pressures of imminent elections, might strike down or modify
a law that reflected merely the passions of the transient majority. 19

As a historical matter, the question of direct judicial review of the de-
sirability of legislation was considered but explicitly rejected by the
Constitutional Convention in the form of a Council of Revision. 20

Thus the enduring majority considered and rejected the concept that
the courts should be able to declare laws invalid because they dis-
agreed with the law's policy. Another difficulty with judicial legisla-
tion is that it is exercised through individual judges and justices
deciding the cases before them. What seems just and equitable to one
judge or set of justices might be unacceptable or even downright
wicked to another judge or set of justices. Inconsistent results are
likely. In addition, judicial decisions are rendered after the fact, a
form of decision making that the Constitution expressly forbids, at
least in criminal statutes.2 1 There is also a contrast between the way
that courts and legislatures express themselves. Legislators must
vote "up or down" on the language of a statute. 22 Statutes must be

fulness, courage, honesty, and intelligence. FRANcis MAcDONALD CORNFORD, THE
REPUBLIC OF PLATO 179, 190-92 (1941). The most obvious non-elected institution whose
members exercised considerable legislative power until the Twentieth Century was the
British House of Lords. "History of the House of Lords," House of Lords Briefing, http:l
www.parliament.ukldocuments/upload/HofLBpHistory.pdf (Oct. 2005). The United
States Constitution, however, from its Preamble on clearly adopts the view that the
people are ultimately sovereign and that elected institutions should govern, with the
participation of an unelected judiciary.

19. The Constitution itself in its original form envisioned the United States Senate
serving this role to a certain extent. Members of the Senate were originally elected not
by the people of the individual states, but by state legislatures. U.S. CONST. art. I, § 3,
cl. 1. Not until 1913 did the electorate vote directly for Senators. U.S. CONST. amend.
XVI.

20. See Griswold v. Connecticut, 381 U.S. 479, 513-14 n.6 (Black, J., dissenting);
BERGER, supra note 16, at 300-06. The Council of Revision was favored by men who
were giants in the drafting of the Constitution: James Madison, George Mason, and
Edmund Randolph. However, the prevailing arguments against the Council of Revision
revolved around the observation that judges possessed insufficient competence about
the wisdom of policies adopted by Congress to justify granting them the power of revi-
sion or of veto. Id. at 300-06

21. Article I, Section 9, clause 3 prohibits Congress from passing ex post facto laws.
U.S. CONST. art. I, § 9, cl. 3. Article. I, Section 10, clause 1 prohibits states from passing
ex post facto laws. Id. at art. I, § 10, cl. 1. Ex post facto laws relate only to penal and
criminal legislation and not to civil laws that adversely affect private rights. E.g., Cal-
der, 3 U.S. (3 Dall.) at 390; Watson v. Mercer, 33 U.S. (8 Pet.) 88, (1834); Baltimore and
Susquehanna R.R. Co. v. Nesbit, 51 U.S. (10 How.) 395, 401 (1851).

22. Legislators may, of course, express themselves and state the problem that the
legislation is intended to address, why they voted for legislation, and what they think
the legislation means. These statements, in various forms, along with reports of com-
mittees that considered the legislation, become part of the legislative history of a stat-
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written in language that is sufficiently clear to avoid being held un-
constitutional on grounds that it is "void for vagueness." 23 Justices,
by contrast, may reach their result in a case through many different
processes of reasoning and citing many different sources of authority,
all of which can be expressed in concurring opinions, in opinions con-
curring in the result, or even opinions concurring in part and dissent-
ing in part.24 Even dissenting opinions can become authority for
subsequent majority decisions. 2 5 Sometimes justices on the same
court do not agree on the meaning of a previous decision or how it
ought to be applied in a subsequent case. 26 All of these characteristics
act to deprive litigants, the public, and even lower courts of substan-
tial certainty about the state of the law when the judiciary
legislates.

27

ute that courts and others seeking to ascertain its meaning may consult when
confronted with statutory ambiguity.

23. Musser v. Utah, 333 U.S. 95, 97 (1948). Among the reasons why laws may be
too vague to be constitutional is that a vague law impermissibly delegates basic policy
matters to policemen, judges, and juries for resolution on an ad hoc and subjective basis,
with the attendant dangers of arbitrary and discriminatory applications. Village of
Hoffman Estates v. The Flipside, 455 U.S. 489, 498 (1982) (quoting Grayned v. City of
Rockford, 408 U.S. 104, 108-09 (1972)).

24. A very good example of a series of opinions in one case that generated confusion
are those of Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992). See
infra notes 80-85 and accompanying text.

25. Justice Holmes's dissent in Lochner v. New York has been cited much more
often and referred to much more favorably than has the majority opinion in that case.
Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting) (stating "[t]he 14th
Amendment does not enact Mr. Herbert Spencer's Social Statistics.")

26. E.g., in Carey v. Population Services International, 431 U.S. 678 (1977), Justice
Powell stated, "In my view, the extraordinary protection the Court would give to all
personal decisions in matters of sex is neither required by the Constitution nor sup-
ported by ourprior decisions." Carey, 431 U.S. at 703 (Powell, J., concurring in part and
concurring in the judgment) (emphasis added). In Roe v. Wade, 410 U.S. 113 (1973),
Justice Stewart characterized the Court's decision in Griswold as continuing its line of
substantive due process, which had supposedly ended two years earlier. Roe, 410 U.S.
at 167-68 (Stewart, J., concurring). In Eisenstadt v. Baird, 405 U.S. 438 (1972), Chief
Justice Burger disagreed that the Court's previous decision in Griswold was controlling
for the facts of the case before the Court in the later case. Eisenstadt, 405 U.S. at 472
(Burger, C.J., dissenting). The dissenting opinion in Bowers v. Hardwick, 478 U.S. 186
(1986), contends that the majority in the case ignored and misunderstood all of the
Court's previous privacy cases. Bowers, 478 U.S. at 199-214 (Blackmun, J., dissenting).
In Casey, the dissenting justices stated the majority opinion had retained the outer shell
of Roe, but had abandoned its substance. Casey, 505 U.S. at 944 (Rehnquist, C.J.,
dissenting).

27. A good example of the difficulty in ascertaining the meaning of a Supreme
Court opinion is found in the following portion of Casey: "At the heart of [the liberty
protected by the Fourteenth Amendment] is the right to define one's own concept of exis-
tence, of meaning, of the universe, and of the mystery of human life." Casey, 505 U.S. at
851 (emphasis added). See infra notes 80-85 and accompanying text. Justice Scalia
predicted that the decision in Casey "will prove hopelessly unworkable in practice." Id.
at 985-86 (Scalia, J., dissenting). A recent judicial opinion noted the difficulty of
"amending" Supreme Court decisions versus the relative ease of changing statutes to
reflect new knowledge. Commenting on the dismissal of an action filed by Norma Mc-
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Even if some superb system of common law-like adherence to pre-
cedent could be designed and enforced, there are additional disadvan-
tages to using courts to develop rules. Judges and justices bring their
personal points of view and prejudices to the bench.28 They rarely
have the education and experience necessary to reach consistently de-
sirable public policy results. 29 Judges are rarely able to consider a
public policy problem as thoroughly as can a legislature, if for no other
reason than sheer weight of numbers, 30 and their approaches to a

Corvey, the plaintiff in Roe who sought to have that decision overturned, Judge Edith
Jones commented the following: "Because [recent Supreme Court rulings] have ren-
dered basic abortion policy beyond the power of our legislative bodies, the arms of repre-
sentative government may not meaningfully debate [new medical and scientific
evidence relating to abortion]. The perverse result is that facts no longer matter." Mc-
Corvey v. Hill, 385 F.3d 846, 850-53 (5th Cir. 2004) (Jones, J., concurring) (emphasis
added). See Shannon Coffin, A Tough Boat to Roe, NATIONAL REVIEW ONLINE (Sept. 16,
2004), at http://www.nationalreview.com/coffin/coffin200409160630.asp.

28. Justices and judges also bring with them the thoroughly human dislike of criti-
cism and are not above using personal tragedy as an excuse to mute criticism. For
example, United States District Court Judge Joan Lefkow, whose husband and mother
were murdered by a disappointed pro se litigant with no known political agenda and an
apparent criminal past, used the crime as a justification for a policy of actively discour-
aging criticism of judges. Rebecca Carroll, Associated Press, Bereaved Judge Says An-
gry Rhetoric Is Dangerous (May 18, 2005) (copy on file with the author). Although
executive and legislative branch officials are also subject to threats and may even be
assassinated, no one has suggested that this should give them immunity from criticism
for the policy positions that they take.

29. All of the present justices of the Supreme Court attended law school and are
lawyers. Five of the present justices graduated from the same law school, Harvard, and
another justice attended Harvard Law School before graduating from Columbia Law
School. http://www.supremecourtus.gov/about/biographiescurrent.pdf (last visited May
18, 2006). For a description of the problems that such backgrounds may cause, see
David Frum, What's the Matter with Harvard?, NATIONAL REVIEW ONLINE (Sept. 28,
2004) (copy on file with the author).

30. The number ofjustices on the United States Supreme Court is presently set at
nine. By contrast, the United States House of Representatives presently consists of 435
voting members and 5 non-voting delegates, and the U.S. Senate presently consists of
100 senators. In 2004, the state legislature with the largest number of members is that
of New Hampshire, which has 400 members in its house. The state legislature with the
least number of legislators in its house branch is that of Alaska, which has 40 members.
The largest state senate is that of New York with 62 members, the smallest is that of
Alaska, with 20 members. The Nebraska Unicameral has 49 members. There are 5,411
members of state houses and 1,972 state senators (including Nebraska). Website of the
National Conference of State Legislatures (2004), at http://www.ncsl.org/ncsldb/elect98/
partcomp.cfm?yearsel=2004. All of these members of Congress and state legislatures
are free to consider whatever information they believe to be relevant in deciding how to
vote on proposed legislation, and constituents and other interest groups have enormous
interest in supplying them with information that they deem relevant. It is true that a
great deal of the detailed work on legislation is carried on in subcommittees and com-
mittees, but even the smallest subcommittees have typically at least five members.
Congress and state legislatures also have legislative staffs of various sizes that can be
called upon to assist them in the collection and analysis of information deemed relevant
to policymaking. Finally, Congress and state legislatures have broad-reaching over-
sight and investigation powers to examine problems to determine whether legislation is
appropriate, and if appropriate, the nature of the legislation.
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problem will necessarily reflect the relative narrowness of the educa-
tion and experience that most judges bring to the bench.3 1 Moreover,
the processes of trial and appellate review are designed to reach the
resolution of the case before the court, not to decide broad issues of
social or economic policy.3 2 Justices and judges are largely dependent
on the evidence produced and arguments developed by the litigants;
their capacity for independent research is limited. Finally, at least at
the federal level, the electorate, that is the people, have no direct influ-
ence whatsoever on the placing of judges and justices on the bench
and no ability to remove them, as they may elect and replace members
of Congress, state legislators, and the President and state governors
at periodic elections.

C. JUDIciAL REVIEW OF MORALS LEGISLATION

1. Contraceptive Distribution from Married Couples to Minors: The
Court Takes Sides in the Sexual Revolution

The review in this Article is limited3 3 to the Court's constitutional
decisions concerning laws that have as their intent the promotion of
sexual morality (often referred to as "morals laws), since those cases
illustrate very well the Court's role as a supra-legislature and some of

31. For a discussion of the isolation of the cognitive elite, which definitely includes
lawyers and judges, see RICHARD HERRNSTEIN AND CHARLES MURRAY, THE BELL CURVE:
INTELLIGENCE AND CLASS STRUCTURE IN AMERICAN LIFE 512-18 (1994).

32. See BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 98-141 (1921).
Justice Oliver Wendell Holmes stated the following in Prentis v. Atlantic Coast Line
Co., 211 U.S. 210, 226 (1908):

A judicial inquiry investigates, declares, and enforces liabilities as they stand
on present or past facts and under laws supposed already to exist. That is its
purpose and end. Legislation on the other hand looks to the future and
changes existing conditions by making a new rule to be applied thereafter to all
or some part of those subject to its power.

The practice of developing rules of general applicability for use in the future by adminis-
trative agencies resembles the legislative process-notice to the public of what the
agency proposes and the opportunity of the interested public to comment (notice and
comment rulemaking). 5 U.S.C. §553 (2000). There are rulemaking proceedings that
more closely resemble litigation (on-the-record rulemaking), such as The Federal Food,
Drug, and Cosmetic Act, 21 USC § 371(e), (f) and (g) (2000), but these proceedings tend
to be disfavored because of their cumbersomeness. See Long Island R.R. v. United
States, 318 F. Supp. 490, 495 (E.D.N.Y. 1970) (calling the Food, Drug, and Cosmetic Act
a "horrible example" of on-the-record rulemaking). See also Robert Hamilton, Rulemak-
ing on a Record by the Food and Drug Administration, 50 TEx. L. REV. 1132 (1972). In
1975 the Administrative Conference recommended that trial-type procedures should
never be employed in rulemaking except to resolve issues of specific fact. 1 C.F.R.
§305.72-5 (1975).

33. The Supreme Court publishes approximately eight to ninety formal opinions
per year, consisting of nearly 5,000 pages. The Justices' Caseload at http://www.su-
premecourtus.gov/about/justicecaseload.pdf. It is simply impossible to consider all of
the aspects of the Court's constitutional and statutory jurisprudence to assess the ex-
tent to which it behaves as a legislature.
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the difficulties that role has created. 34 In Griswold v. Connecticut,3 5

the Court declared unconstitutional a law against using contracep-
tives, and a related law making it illegal to assist persons to use con-
traceptives. 3 6 Neither the majority nor the three separate concurring
opinions3 7 sought to ascertain the original intent of the Constitutional
Convention, Congress, or state legislatures that had participated in
adoption and ratification of the Constitution and the Fourteenth
Amendment, 38 but based their rationale on previous decisions of the
Court itself.39 The majority opinion asserted that the Bill of Rights
had penumbras, 40 formed by the emanations from the explicit guaran-
tees they contained, and that these emanations created a constitu-
tional right to privacy that the challenged statute contravened. 4 1 The

34. This Article does not critique the opinions in great depth, since the objective is
to show that the Court was functioning as a supra-legislature. The policy results and
implications of the Court's decisions are, however, discussed at the end of each of the
three lines of cases.

35. Griswold v. Connecticut, 381 U.S. 479, 481-82 (1965).
36. Griswold, 381 U.S. at 480.
37. Justice Goldberg wrote a concurring opinion, in which Chief Justice Warren

and Justice Brennan joined. Id. at 486-99. Justices Harlan and White each wrote a
separate concurring opinion. Id. at 499-502, 502-07.

38. It is, of course, unlikely that the debates in the Constitutional Convention, in
Congress or in any state legislature concerning the adoption or the ratification of the
Bill of Rights or of the Fourteenth Amendment would have dealt explicitly with the
issue of the use of contraceptives, although condoms existed prior even to the drafting of
the Constitution, and female diaphragms were introduced in the 1840s. Nevertheless,
an examination of the debates might have given an idea of what the members of Con-
gress and state legislators intended. The existence of state laws regulating the distribu-
tion of medicines (including herbal contraceptives) might, for example, have been
instructive, as would laws seeking to regulate sexual conduct inside or outside mar-
riage. The fact is, however, that the Court did not even look at the record to see if there
was anything outside the Court's own decisions and opinions to guide it as to what the
Bill of Rights or the Fourteenth Amendment meant in the context of access to contra-
ceptives. Such an examination would probably have led to an easy conclusion that the
Constitution meant to leave such matters to states, a policy result that the Court
disliked.

39. The Court's majority opinion did not, however, discuss a previous ruling of the
Court that a state law forbidding the sale or furnishing of contraceptives did not raise a
substantial federal question, a fact noted by the dissent. Griswold, 381 U.S. at 523
(Black, J., dissenting) (citing Gardner v. Massachusetts, 305 U.S. 559 (1938)).

40. A penumbra is defined as "a shadowy, indefinite or marginal area." RANDOM
HOUSE WEBSTER'S UNA3RIDGED DICTIONARY 1435 (2001).

41. Griswold, 381 U.S. at 481-86. The opinion probably cited the specific amend-
ments to the Constitution in order to avoid mentioning the liberty aspect of the due
process clause, which the Court had used previously to strike down state and federal
health, safety, and economic regulation. Randy Barnett, Kennedy's Libertarian Revolu-
tion, NATIONAL REVIEW ONLINE (Mar. 29, 2004), at http://www.nationalreview.com/com-
ment/comment-barnett071003.asp. A prescience revealed by the opinion was that of
Alexander Hamilton, who had opposed the Bill of Rights because of his fear that the
enumeration of rights would furnish persons disposed to usurp those rights a claim for
the power to do so. THE FEDERALIST No. 84 (Alexander Hamilton). The penumbras and
emanations that the majority opinion saw in the Bill of Rights may have been precisely
the "plausible pretence" that Hamilton feared would furnish men disposed to usurp
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concurring opinions all based their rationales on the statute's invasion
of a protected liberty interest, although the justices articulated the
liberty interest differently and found the liberty interest in different
portions of the Constitution. 42 In light of the differing rationales of
the decision, the best explanation for it is that a majority of the Court
found that the availability of contraceptives to married persons was
sufficiently important that the state should not restrict it, and the
Court pulled language from previous opinions on more or less related
subjects to justify the policy result. Justice Black, joined by Justice
Stewart, dissented, noting that the Court had effectively disregarded
the text of the Constitution, and substituted its own words, which
could be either "more or less flexible and more or less restricted in
meaning."4 3 Since the Court used its own words, not those of the Con-
stitution, as its basis to act, its decision asserted the Court's self-pro-
claimed supra-legislative power to invalidate a legislative act that the
justices found irrational, unreasonable, or offensive. 4 4

Griswold was followed by Eisenstadt v. Baird,45 in which the
Court held unconstitutional a conviction for distributing a contracep-
tive to an unmarried person in violation of Massachusetts law.4 6 The
policy objective of ensuring widespread availability of contraceptives
that led to the Court's decision in Griswold became even more evident
in Eisenstadt. After the Court declared Connecticut's ban on contra-
ceptives to married persons to be unconstitutional, the Massachusetts

power with the pretext to do so. Had Hamilton known that it would be the judicial
branch that would usurp power, he might have been less inclined to advocate so much
independence for the judiciary. See infra notes 151-157 and accompanying text.

42. Justices Goldberg, Warren, and Brennan found the liberty protected was that
of the right of marital privacy, which they located in the Ninth Amendment to the Con-
stitution and in previous decisions of the Court itself. Griswold, 381 U.S. at 486-87
(Goldberg, J., concurring). Justice Harlan described the liberty as "basic values implicit
in the concept of ordered liberty," and articulated in previous decisions and opinions of
the Court. Id. at 500 (Harlan, J., concurring). Justice White simply found the liberty as
the activity itself, marital couples using contraceptives, citing previous decisions and
opinions of the Court. Id. at 502-03 (White, J., concurring). Portions of the opinions in
Griswold appear, in the light of nearly forty years of subsequent decisions, to have been
either remarkably naive or remarkably prescient. Thus, the concurring opinion of Jus-
tices Goldberg, Warren, and Brennan confidently asserted that the constitutionality of
state statutes prohibiting adultery and fornication was "beyond doubt" and that the
Court's holding in no way interfered with a State's proper regulation of sexual promis-
cuity or misconduct, mentioning homosexuality as an intimacy that the State forbids.
Forty years later the supra-legislature reached a different result, finding that particular
intimacy was protected by the Constitution. See infra notes 108-114 and accompanying
text.

43. Griswold, 381 U.S. at 510, 511, 520 (Black, J., dissenting). Justice Stewart
stated that he refused to find the law unconstitutional because it did not "conform to
current community standards." Id. at 530-31 (Stewart, J., dissenting).

44. Id. at 511, 520 (Black, J., dissenting).
45. 405 U.S. 438 (1972).
46. Eisenstadt, 405 U.S. at 454-55.
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legislature amended its own statute to permit registered physicians to
prescribe and administer contraceptives and to permit registered
pharmacists to dispense them to married persons through a medical
prescription. 4 7 Not good enough, ruled the Court in a collection of
opinions,48 none of which went through even the pretense of seeking
original intent, but relied extensively on previous decisions of the
Court itself. The Court rejected the articulated policy objectives of the
law: promoting chastity, discouraging premarital and extramarital
sexual intercourse,4 9 and protecting public health by requiring that
contraceptives be distributed through physicians and pharmacists. 50

The Court got to the heart of the matter: the judicially-created right of
access to contraceptives had nothing to do with marriage; it was an
individual right, and the fact that the Court had decreed that contra-
ceptives could not be denied to married persons meant that states
were powerless to deny them to unmarried persons either.5 1 The
Court took the next step in Carey v. Population Services Interna-

47. MAss. GEN. LAws ANN. ch. 272, §§ 21, 21A; Eisenstadt, 405 U.S. at 440-41. The
Massachusetts law permitted the distribution of contraceptives for the prevention of
disease to married and unmarried persons without a prescription. Id. at 442. Obvi-
ously the law sought to differentiate between condoms, which have both a contraceptive
and hygienic purpose, and other forms of contraception, which lack the hygiene aspect.
The majority opinion in Eisenstadt noted the legislature "merely made what it thought
to be the precise accommodation necessary to escape the Griswold ruling." Id. at 450.
Evidently the Court's majority believed a legislature was not entitled to rely on the
language of an opinion for the intention of the Court and should itself anticipate the
probable future direction of the Court when it amended its laws. This view of the role of
the Court transcends that even of a supra-legislature that reviews the justification of
laws according to its preferences and becomes that of an oracle, whose policy prefer-
ences must be understood and implemented by legislatures in advance of their actual
articulation.

48. Justice Brennan delivered the opinion of the Court, joined by Justices Douglas,
Stewart, and Marshall. Justice Douglas filed a concurring opinion. Justice White filed
an opinion concurring in the result, in which Justice Blackmun joined. Chief Justice
Burger dissented. Justices Powell and Rehnquist did not take part in the consideration
of the case. Id. at 439.

49. Since this Article is not primarily a critique of the Court's morals jurispru-
dence, but merely seeks to show that the Court has been acting as if it were a legisla-
ture, it will not discuss the Eisenstadt opinion in great detail. Essentially the Court
thought the Massachusetts legislature was being inconsistent in permitting married
but not unmarried persons to obtain non-hygienic contraceptives. Id. at 447-50. To
reach that result, the Court had to make a number of assumptions about human sexual
behavior with and without ready access to contraceptives. Id. at 450. Readers are free
to judge for themselves the accuracy of those assumptions and the persuasiveness of the
Court's arguments.

50. The Court rejected the public health rationale since it found that the "real"
reason the Massachusetts legislature had changed the law was to conform it to the
Court's decision in Griswold. Id. at 450

51. Id. at 453-54. The Court's language strongly implies that it is an individual's
decision whether to bear or to beget a child, which was certainly news to biologists who
thought that they understood the mechanism of sexual reproduction. The Court carried
that rationale to its next level in the subsequent decision in Roe. See infra notes 65-76
and accompanying text.
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tional,52 holding unconstitutional a New York state law that (1) made
it a crime to sell or distribute contraceptives to minors under 16, (2)
required that distribution of contraceptives to adults be through a li-
censed pharmacist, and (3) forbid the advertisement or display of con-
traceptives. 53 There was no attempt to ascertain original intent. The
Court simply found no state interests that justified the "the unwar-
ranted governmental intrusion into ... the decision whether to bear or
beget a child."5 4 Most of the differences among the justices focused on
the purported test that the Court should use5 5 and the implications of
the majority opinion. 56 Justice Rehnquist's short dissent pointed out
the consequences of departing from original intent in constitutional
interpretation.

5 7

2. Contraceptives: What Hath the Court Wrought?

The decisions in Griswold, Eisenstadt, and Carey are best under-
stood in terms of the policy result of ensuring the widespread availa-
bility of contraceptives, especially to women. No relevant section of
the Constitution changed while the Court made its decisions. But so-
cietal acceptance of contraceptives, especially contraceptives available
to women, both for the freedom to have sexual intercourse without the

52. 431 U.S. 678 (1977).
53. Carey, 431 U.S. at 699-701.
54. Id. at 687 (quoting Eisenstadt, 405 U.S. at 453).
55. Part III of the Brennan opinion clearly required there be a compelling state

interest to justify restrictions on access to contraceptives, although it expressly said
that there was no "fundamental right" of access to contraceptives. Id. The opinion cited
cases in which the court had found fundamental rights implicated in the access to con-
traceptives, and the distinction between a fundamental right, and activity implicated in
and closely associated with a fundamental right, is a fine one indeed. Id. at 686-91.
Justices Powell and Stevens did not agree with the textual tests used by the Brennan
opinion, but rejected the New York law based on their own policy objections. Id. at 703-
12 (Powell, J., concurring in part and concurring in the judgment); Id. at 713-16 (Ste-
vens, J., concurring in part and concurring in the judgment). Justices Powell's and Ste-
vens's reaching the same result, despite their disagreements with the test used by the
majority opinion, through different reasoning of their own, is a good example of how
genuine application of tests had been replaced by a concern for results.

56. Justice White stated that he did not regard the opinion as declaring unconsti-
tutional state laws forbidding extramarital sexual relations. Id. at 702-03. Certain
statements in the opinion certainly gave Justice White cause for concern: "[Tihe outer
limits of this aspect of [personal] privacy have not been marked by the Court ... [Tihe
Court has not definitively answered the difficult question whether and to what extent
the Constitution prohibits state statutes regulating [private consensual sexual behav-
ior] among adults." Id. at 684, 694 n.17. Justice White was probably more prescient
than was Justice Rehnquist in dissent: "[T]he facial constitutional validity of criminal
statutes prohibiting certain consensual acts has been 'definitively' established." Id. at
718 n.2 (Rehnquist, J., dissenting) (citation omitted).

57. Id. at 718 (Rehnquist, J., dissenting) (stating "[t]here comes a point when end-
less and ill-considered extension of principles originally formulated in quite different
cases produces such an indefensible result that no logic chopping can possibly make the
fallacy of the result more obvious.").
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consequences of pregnancy and as a population-limitation measure,
changed enormously.5 s The genuine bases for the decisions in Gris-
wold, Eisenstadt, and Carey lie not in the Constitution, or even in the
Court's own prior decisions, but in the Court's response to social pres-
sure that favored increased individual autonomy in the question of
whether to beget or bear children, especially in the case of women en-
tering the labor market who wished to limit and time childbirth.5 9

The Court responded as a supra-legislature and decreed that states
could do nothing to restrict individual choice in obtaining and using
contraceptives.

It is not abundantly clear from the perspective of over thirty years
that the Court's decisions represented enlightened policy. Whatever
population-limitation benefit the Court might have thought it was
conferring in 1972 has largely been supplanted by worries that Ameri-
cans are not even replacing themselves and that there will be insuffi-
cient numbers of workers to support retired persons in the future. 60

There is also sentiment that the sexual revolution of the 1960s,
founded, inter alia, on the availability of birth control pills to women,
has had mixed results in women's overall happiness. 6 1 Human sex-
ual behavior (including romance and courtship) evolved over
thousands of years in which neither men nor women had particularly
good contraceptive alternatives. How benighted was it for legislatures
to seek to "go slow" in changing human behavioral patterns that had
evolved over thousands of years, when the availability of certain drugs
threatened to upset those patterns in the course of a few years?
Would it truly have been so terrible if unmarried women had not been
able to obtain contraceptives convenient to them, but also to a partner
demanding sex without the possibility of children? Was the Court re-
ally conferring a benefit by decreeing that the states were powerless to
restrict contraceptives on demand, particularly when minors were in-
volved? What about the public health consequences (e.g., transmis-
sion of venereal disease) of suddenly making large numbers of women
more desirable as sexual partners since men could have sexual inter-

58. See ESTELLE FREEDMAN, No TURNING BACK: THE HISTORY OF FEMINISM AND THE
FUTURE OF WOMEN 257-59 (2002); BETTY FRIEDAN, THE SECOND STAGE 315-16 (1981);
GERMAINE GREER, THE FEMALE EUNUCH (1970).

59. See FREEDMAN, supra note 58, at 234-43.
60. According to the Trustees of the Social Security Administration, the number of

beneficiaries (those receiving benefits from Social Security) is projected to increase more
rapidly than the number of workers making contributions to Social Security. Whereas
in 1970 the number of covered workers per beneficiary was 3.7, by 2080 the number of
covered workers per beneficiary is estimated to range between 2.4 (the most optimistic)
to 1.4 (the least optimistic). 2004 OASDI Trustees Report, Table IVB.2, at http://www.
ssa.gov/OACTR/TRPa04/IVLRest.html#wp178448.

61. See ELIZABETH PERLE McKENNA, WHEN WORK DOESN'T WORK ANYMORE, WO-
MEN, WORK, AND IDENTITY 63-86 (1997).

[Vol. 39
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course with them without the fear of fathering a child? In the absence
of the Court's supra-legislative decisions the range of contraceptive
availability might have evolved over time, with some states passing
more and some states passing less restrictive legislation. The conse-
quences of more or less availability of contraceptives might have been
assessed and adjustments made. This is speculation. It is certain
that the Court, a small group of men with limited knowledge, but un-
limited hubris, about social mores, became a major player in the sex-
ual revolution.

The Court's decisions in ensuring widespread distributions of con-
traceptives clearly put the Court on the side of "cosmopolitan
America" in its cultural conflict with "bedrock America."62 While a
discussion of the differences between cosmopolitan America and bed-
rock America, 63 and how those differences are expressed in public pol-
icy choices, are beyond the scope of this Article, the United States
clearly has two different cultures, marked not only by differences in
socio-economic status and occupation, but also in musical and en-
tertainment preferences, church attendance, size of families, and fire-
arms ownership. 64  Bedrock America, acting through state
legislatures, sought to strengthen (or impose, in the view of cosmopoli-
tan America) its virtues of pre-marital chastity and marital fidelity by
restricting the sale of contraceptives. Cosmopolitan America, by con-
trast, found such restrictions intolerable, believing that the choice to
engage in pre-marital sexual intercourse was a matter of individual
autonomy, and that even adultery was a matter to be resolved by the
individuals involved and should not be the subject of laws. The
Court's decisions striking down state regulation of contraceptive dis-

62. This distinction appear to have been expressed first by Herman Kahn, most of
whose work dealt with the unrelated subject of nuclear weapons. Stephen Isaacs, Mis-
understanding America: An Interview with Herman Kahn, WASHINGTON POST, July 1,
1973, at C1, C4. It is a frequent dichotomy identified in the gun control debate. Review
and Outlook: Understanding Gun Control, WALL STREET J., June 7, 1972, at 14; Barry
Bruce-Briggs, The Great American Gun War, 45 THE PUB. INT. 37 (1976); Jeffrey Sny-
der, A Nation of Cowards, 113 THE PUB. INT. 40, 46-48 (1993).

63. Another way that this difference was expressed in the 2000 and 2004 presiden-
tial elections was the difference between "Red States" (whose electorates voted in the
majority for George W. Bush) and "Blue States" (whose electorates voted in the majority
for Al Gore and John Kerry). Commentators have also referred to the divisions in
United States society and culture in less flattering terms: "Jesusland," Maureen Dowd,
The Red Zone, N.Y. TIMES, Nov. 4, 2004, at A25, and "the chattering class," ROBERT
BORK, COERCING VIRTUE: THE WORLDWIDE RULE OF JUDGES 2 (2003).

64. For discussions of the difference between bedrock America and cosmopolitan
America, see JAMES WEBB, BORN FIGHTING: How THE SCOTS-IRISH SHAPED AMERICA 18-
19 (2004); JOHN SPERLING, THE GREAT DIVIDE (2004); THOMAS SOWELL, THE VISION OF
THE ANOINTED: SELF CONGRATULATION AS A BASIS FOR SOCIAL POLICY 119-24 (1994). For
a superb fictional portrayal of the difference, see TOM WOLFE, AMBUSH AT FORT BRAGG,
Audio Cassette (1997).
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tribution put the Court's majority firmly in the camp of cosmopolitan
America, where it has, for the most part, remained ever since. The
allegiance of the Court to cosmopolitan America became nearly a
"blood bond" in its next series of decisions dealing with a morals laws
issue: abortion.

3. Abortion: The Committee of Judicial Umpires

a. Roe v. Wade: The Blackmun Abortion Act of 1973

The Court's decision in Carey left states with little ability to regu-
late the distribution of contraceptives and there was no further resis-
tance from state legislatures. The Court's next major forays into
morals laws, however, provoked a much greater legislative counterat-
tack from bedrock America and are among the Court's most controver-
sial decisions. In Roe v. Wade,6 5 the Court held that the Constitution
does not permit a state to restrict a woman from having an abortion in
the first two trimesters of her pregnancy. 66 In finding the right to an
abortion in the Constitution, the Court did not seek to ascertain origi-
nal intent,6 7 but rather identified eight factors extrinsic to the Consti-
tution.6 s After considering those extrinsic factors, the Court
summarily dismissed any argument that laws restricting abortion
would discourage illicit sexual conduct, implying that such a purpose
was not even permissible. 69 The Court did concede that the state had

65. 410 U.S. 113 (1973)
66. Roe v. Wade, 410 U.S. 113, 164-66 (1973).
67. Portions of the Court's opinion reveal that some inquiry into original intent, at

least insofar as the Court sought the meaning of the Fourteenth Amendment, might
have been possible. The Court notes that [ilt was not until after the War Between the
States that legislation [dealing with abortion] began generally to replace the common
law." Roe, 410 U.S. at 139. The Fourteenth Amendment to the Constitution was
adopted and ratified after the Civil War in 1868. Thus, it is at least possible that some
of the state legislatures that ratified the Fourteenth Amendment also considered abor-
tion legislation, and abortion legislation adopted by such legislatures would be some
evidence of the meaning that those legislatures ascribed to the Fourteenth Amendment
in the context of abortion. In a dissenting opinion, Justice Rehnquist remarked that
twenty-one of the state laws on the books in 1868 remained in effect when the Court
made its decision. Id. at 177 (Rehnquist, J., dissenting).

68. Id. at 130-47. The factors were (1) ancient attitudes, (2) the Hippocratic Oath,
(3) the common law, (4) English statutory law, (5) American law, (6) the position of the
American Medical Association, (7) the position of the American Public Health Associa-
tion, and (8) the position of the American Bar Association. Id. The consideration of the
English statutory law is particularly odd, since it began with an 1803 statute, passed
approximately twenty years after Great Britain itself recognized the independence of
the United States of America. While it is not immediately apparent that considering
non-United States law is relevant at all to understanding the meaning of the United
States Constitution, it is something that the Court does with greater frequency. See
infra note 112.

69. Roe, 410 U.S. at 149 (stating "it appears that no court or commentator has
taken the argument [discouraging illicit sexual conduct] seriously. The appellants and
amici contend, moreover, that this is not a proper state purpose at all"). By the time it

[Vol. 39
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an interest in regulating the medical procedures because of the poten-
tial hazards to the health of the woman undergoing the abortion70 and
an interest in protecting the life of the unborn child,7 1 and the Court
decided on the following solution:72

1. During the first trimester of pregnancy the patient and
physician 73 were free to determine whether the pregnancy
was to be terminated;

2. During second trimester, the state could regulate the abor-
tion procedure for the purpose of protecting and preserving
maternal health; and

3. From the point at which the unborn child could live if it
was delivered, the state could regulate and even proscribe
abortion, except to preserve the life and health of the woman.

The opinion in Roe v. Wade presents an intelligent and thoughtful
expression of views in support of a partial repeal of and amendment to
the Texas abortion law under review. 74 It assesses the bases for and
history of abortion laws. It identifies why some state regulation of and
even proscription of abortion is justified and seeks to balance those
state interests with those of a woman considering terminating a preg-
nancy. It justifies its results with the medical knowledge that it could
find and understand. A member of a legislature considering changes
to a state abortion law would probably read the Roe v. Wade opinion as

decided Roe the Court had ensured the unrestricted availability of contraceptives to any
adults contemplating illicit sexual conduct. (Unrestricted availability of contraceptives
to minors had to wait until 1977.) But one still wonders if the restrictions on abortions
might discourage some men from illicit sexual relations. A woman inclined to lie to her
husband about her fidelity might also lie to a lover about use of contraceptives. Difficul-
ties in obtaining an abortion in cases of such "double-dealing" might discourage some
men from illicit sexual relations. The Court's opinion also contains no discussion of a
state's interest in protecting women from the emotional and psychological harm that
might arise from an ill-considered or pressured decision to obtain an abortion, even if it
resulted in no immediate physical harm.

70. Id. at 148-50.
71. Id. at 150-52. The Court also considered but rejected an argument that an

unborn child was a person within the meaning of the Fourteenth Amendment and could
not be deprived of life without due process of law, and the Court rejected a related argu-
ment that human life begins at conception and the state therefore has an interest in
protecting it. Id. at 156-59, 160-61. The latter finding contained its own mini-history of
historical, religious, professional, and legal attitudes towards unborn children. Id. at
160-61.

72. Id. at 162-66.
73. The Court did permit the state to require that the physician be licensed. Id. at

165. The Court did not consider that a physician who performs abortions has an eco-
nomic self-interest in the decision of the woman whether to terminate the pregnancy
and thus did not recognize any interest of the state in trying to regulate the procedure
to enable a woman contemplating an abortion the opportunity to obtain some other
advice.

74. Justice Rehnquist characterized the Court's opinion as containing 'extensive
historical fact and a wealth of legal scholarship." Id. at 171 (Rehnquist, J., dissenting).
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an articulate expression of fellow legislators advocating changes to the
law. But neither the decision in Roe nor the opinion justifying it 75 had
any basis whatsoever in the United States Constitution, and the re-
sult constituted judicial legislation in its most unabashed form.7 6

b. The States Strike Back

State legislative reaction to the decision in Roe v. Wade was not
nearly as supine as had been the response to the decisions requiring
unrestricted availability of contraceptives. Many people consider
abortion as the murder of an unborn child and pressure their legisla-
tures to restrict abortion when possible, even (or perhaps especially)
in light of the Court's decision in Roe. Supporters of abortion, by con-
trast, who view the termination of pregnancy as an issue of personal
autonomy within the discretion of the pregnant woman, file challenges
to statutes restricting abortion. State courts, lower federal courts, and
ultimately the Supreme Court itself test the statutes against the crite-
ria of Roe v. Wade. But since the Court had no guide but its own rhet-
oric, subsequent decisions became inconsistent. 77  The Court
permitted some state regulation of abortion,78 but declared other reg-

75. Justice Powell justified the result in Roe as an example of "substantive due
process" and endorsed the Court's "particularly careful scrutiny" of state laws to ensure
that they were free from "substantial arbitrary impositions" and "purposeless re-
straints," since "only a stagnant society remains unchanged." Id. at 169-70 (Powell, J.,
concurring). Justice Rehnquist, in dissent, also noted the similarity of the decision in
Roe to the Court's substantive due process decisions, but he was less favorably inclined
to those decisions. Id. at 172-75 (Rehnquist, J., dissenting). The reference to substan-
tive due process is particularly important to justices of the Supreme Court and to legal
scholars because of a line of cases that limited the authority of the government to legis-
late in the areas of economic and social welfare on the theory that such laws impaired
the liberty of contract guaranteed by the due process clauses of the Fifth and Four-
teenth Amendments to the Constitution. E.g., Lochner v. New York, 198 U.S. 45, 52-53
(1905); Coppage v. Kansas, 236 U.S. 1, 14-21 (1915); Jay Burns Baking Co. v. Bryan,
264 U.S. 504, 516-17 (1924); Adkins v. Children's Hosp., 261 U.S. 525, 554-62 (1923).
Since 1937 the Court has, by contrast, shown extreme deference to elected bodies in
matters of economic and social welfare. See Williamson v. Lee Optical Co., 348 US. 483,
490 (1955); Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525,
536 (1949). In Ferguson v. Skrupa, 372 U.S. 726 (1963), the Court purported to end its
review of state laws under substantive due process. Ferguson, 372 U.S. at 737.

76. Roe, 410 U.S. at 172-75 (Rehnquist, J., dissenting).
77. Webster v. Reproductive Health Services, 492 U.S. 490 (1989) was a particularly

difficult decision to interpret. The Court was unanimous on only one point. Chief Jus-
tice Rehnquist delivered an opinion, which was joined in certain parts by Justices
White, O'Connor, Scalia, and Kennedy, and in other parts by Justices White, Scalia, and
Kennedy, but not Justice O'Connor, and in yet other parts by Justices White and Ken-
nedy, but not Justices Scalia or O'Connor. Webster, 492 U.S. at 490, 496. There were
also a series of opinions concurring in part, concurring in the judgment, and dissenting
in part. Id. at 496. The Court itself stated that "our decisions after Roe cast doubt upon
its meaning and reach of its holding." Casey, 505 U.S. at 845.

78. The Court permitted the following state regulations: (1) a requirement that a
woman give written informed consent prior to an abortion, Planned Parenthood of Cent.

[Vol. 39
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ulations to be unconstitutional. 79 Since the cases are numerous, and
the opinions are long and complicated by concurrences and partial
concurrences, and since this Article is not concerned primarily with
Supreme Court abortion jurisprudence, the Article does not consider
them in detail. The abortion decisions represented the twists and
turns of a nine person supra-legislature, some of whom were opposed
to virtually any state restrictions on abortion, some of whom believed
that the states were free to regulate abortion as the states saw fit, and
some of whom were seeking a middle ground. The pertinent text of
the Constitution, which, of course, never mentioned abortion at all,
changed not one iota during all this time that the Court was acting as
a judicial umpire, calling "safe" or "out" every time a state statute re-
stricting abortion in some way sought to touch home plate. But in
baseball there is only one umpire making a call at any one time. In
the case of abortion decisions, there were nine umpires, all with an

Mo. v. Danforth, 428 U.S. 52, 65-67 (1976); (2) some requirements for parental notifica-
tion, as long as they were accompanied by a judicial procedure to bypass the notification
requirements in some circumstances, Ohio v. Akron Ctr. for Reprod. Health, 497 U.S.
502, 509, 510-19 (1990); Planned Parenthood Ass'n of Kansas City, Mo. v. Ashcroft, 462
U.S. 476, 490-93 (1983); City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S.
416, 440 (1983) (finding the judicial procedure was inadequate); Belloti v. Baird, 443
U.S. 622, 643-44 (1979); Danforth, 428 U.S. at 74; (3) limited record-keeping and report-
ing requirements, Danforth, 428 U.S. at 79-81. Cf., Thornburgh v. Am. Coll. of Obstetri-
cians and Gynecologists, 476 U.S. 747, 768-71 (1986); (4) a requirement that a second
physician be present for abortions performed after the unborn child was viable, Ash-
croft, 462 U.S. at 482-86. Cf, Thornburgh, 476 U.S. at 768-71; (5) prohibitions on the
use of public employees and facilities for the performance of or to assist in the perform-
ance of non-therapeutic abortions, Webster, 492 U.S. at 507-11; and (6) prohibitions on
the use of public funds for abortion counseling, Webster, 492 U.S. at 511-13.

79. The Court found the following state regulations to be unconstitutional: (1) the
interposition of a hospital abortion committee, Doe v. Bolton, 410 U.S. 179, 198 (1973);
(2) certain restrictions on a minor's giving informed consent prior to an abortion, Hodg-
son v. Minnesota, 497 U.S. 417, 449 (1990); (3) a requirement that a woman seeking an
abortion be provided by her physician with specific information designed to influence
the woman's choice between abortion and childbirth, Thornburgh, 476 U.S. at 758-65;
Akron., 462 U.S. at 442-49; (4) a twenty-four hour delay between the first consultation
concerning an abortion and the abortion procedure itself, Akron, 462 U.S. at 449-51; (5)
a requirement that a married woman obtain her husband's consent before undergoing
an abortion, Danforth, 428 U.S. at 67-72; (6) a requirement that a minor obtain parental
consent before undergoing an abortion, Akron, 462 U.S. at 439-42; Belotti v. Baird, 443
U.S. 622, 639-51 (1979); Belloti v. Baird, 428 U.S. 132, 147-48 (1976); Danforth, 428
U.S. at 72-75; (7) a requirement that second trimester abortions be performed only in
hospitals, Ashcroft, 462 U.S. at 481-82; Akron, 462 U.S. at 431-39; (8) attempts by states
to determine the point of viability for the unborn child, Colautti v. Franklin, 439 U.S.
379, 390-97 (1979); Danforth, 428 U.S. at 63-65; (9) requirements that the remains of
the aborted unborn child be disposed of in a humane and sanitary manner, Akron, 462
U.S. at 451-52; (10) state prohibitions on the use of saline amniocentesis as an abortion
procedure, Danforth, 428 U.S. at 75-79; and (11) requirements that a physician exercise
professional care to preserve the unborn child's life and health, Thornburgh, 476 U.S. at
768-71; Danforth, 428 U.S. at 81-84.
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equal vote, and all of whom could make a "safe" or "out" call for differ-
ent reasons.

It looked for a moment that the Court might call at least a tempo-
rary halt to the game when it considered the case of Planned
Parenthood of Southeastern Pennsylvania v. Casey,8 0 since changes in
the justices serving on the Court had resulted in considerable specula-
tion that the Court might overrule Roe v. Wade. But in a very long'
and convoluted opinion,8 2 the Court continued in its role of a commit-
tee of judicial umpires, simultaneously upholding Roe v. Wade8 3 and
all but one of the restrictions imposed by the Pennsylvania law being
challenged.8 4 The result was probably a good legislative compro-

80. 505 U.S. 833 (1992). The statute under review was the Pennsylvania Abortion
Control Act of 1982, which restricted abortion in the following ways: (1) the woman
seeking the abortion had to give her informed consent prior to the abortion and be pro-
vided with certain information at least twenty-four hours before the abortion was per-
formed; (2) the informed consent of at least one parent had to be obtained for a minor to
obtain an abortion, but that requirement could be avoided if the minor was willing to go
through a court process; (3) a married woman seeking to obtain an abortion had to sign
a statement that she had notified her husband of the intended abortion, unless certain
exceptions applied. Casey, 505 U.S. at 842, 844. All of these restrictions could be
avoided in cases of defined medical emergencies. Facilities that provided abortions had
to make certain reports. Casey, 505 U.S. at 844.

81. The entire opinion occupies 169 pages of the United States Reports. Casey, 505
U.S. at 833-1002.

82. The decision consisted of the joint opinion of Justices O'Connor, Kennedy, and
Souter, divided into six parts, with the third part divided into three subparts and the
first subpart itself further subdivided into three sections, and the fifth part subdivided
into five subparts. Justices Blackmun and Stevens joined the first three parts, the first
and third subpart of the fifth part and the sixth part. Justice Stevens also joined the
fifth subpart of the fifth part and filed his own opinion concurring in part and dissenting
in part. Justice Blackmun filed his own opinion, concurring in part, concurring in the
judgment in part, and dissenting in part. Chief Justice Rehnquist filed an opinion con-
curring in the judgment in part and dissenting in part, in which Justices White, Scalia,
and Thomas joined. Justice Scalia wrote his own opinion concurring in the judgment in
part and dissenting in part, joined by Chief Justice Rehnquist and Justices White and
Thomas. In light of this cacophony of opinions, partial joinings, partial concurrences,
concurrences in the result, and dissents, the opening sentence of the joint opinion is
unintentionally hilarious: "Liberty finds no refuge in a jurisprudence of doubt." Id. at
841, 844.

83. The Court's opinion contained a long discussion of when it should overrule pre-
vious constitutional precedent and gave two historical examples of when such an over-
ruling had been justified: invalidation of state laws designed to protect workers under a
due process theory of liberty of contract and upholding separate but equal racial segre-
gation. Id. at 861-64. The opinion declined to overrule Roe, although it noted that "time
has overtaken some of Roe's factual assumptions." Id. at 854-69. The Court did note
that Casey was overruling some of the Court's own previous abortion decisions, at least
in part, but did not explain why Roe, but not the other later decisions on the same
subject, were entitled to such great precedential weight. Id. at 882. As a legislative act,
however, the decision is perfectly comprehensible: the supra-legislature let the funda-
mental law (Roe) stand and repealed only a few later-enacted technical amendments.

84. The Court upheld the following restrictions: (1) a requirement that the woman
seeking the abortion give her informed consent and be provided with certain informa-
tion at least twenty-four hours before the abortion; (2) a requirement that the informed
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mise,8 5 had the Court been a legislature. The joint opinion in Casey
relied explicitly on substantive due process, which required the Court
to exercise its reasoned judgment in determining the boundaries be-
tween individual liberty and the demands of organized society.8 6 Re-
stated slightly, the Court believed that its constitutional mission
included reviewing every law that someone challenged and that inter-
ested the Court. In that review, the Court would examine whether the
legislature "got it right," guided by four words of the Fourteenth
Amendment ("due process of law"), previous decisions of the Court
(subject to reinterpretation, modification, explicit overruling in part or
in whole, and from which any convenient phrase in any opinion, ma-
jority, concurrence or dissent could be cited), and most important, the
justices' own sense of enlightened public policy.8 7 A more sweeping
claim for the Court's role as a supra-legislature can scarcely be
imagined.

Since the decision in Casey, state attempts to outlaw partial-birth
abortions were held unconstitutional as an undue burden in Stenberg

consent of at least one parent be obtained by a minor wishing to have an abortion, al-
though this requirement could be avoided if the minor was willing to go to court and
state that she could not or did not wish to obtain a parent's permission; (3) a require-
ment that facilities providing abortions keep certain records. Id. at 833, 844, 885, 899-
901. The Court also found constitutional the medical emergency exception to the pre-
ceding three requirements. Id. at 844, 880, 887. The Court found unconstitutional,
however, a requirement that a married woman seeking an abortion sign a statement
that she had notified her husband about the intended abortion and any requirement
that the state keep records about spousal notification. Id. at 844, 888, 895-99, 901.

85. It may not be accidental that Justice Sandra Day O'Connor, one of the opinion's
authors, served in the Arizona State Senate from 1969 to 1975. "The Justices of the
Supreme Court," available at http://www.supremecourtus.gov/about/biographiescur-
rent.pdf.

86. For a discussion of the shift from the rationale of privacy to the rationale of
liberty in the Court's consideration of morals law cases, see Randy Barnett, Kennedy's
Libertarian Revolution, NATIONAL REVIEW ONLINE (Mar. 29, 2004), at http:/www.na-
tionalreview.com/commentlcomment-barnett071003.asp.

87. With such an approach to constitutional interpretation, one wonders if perhaps
the Court ought to reconsider whether to give advisory opinions. Why force a state
legislature to try and interpret the latest twists and turns of the supra-legislature in
considering, enacting, and then attempting to enforce a statute, only to have the supra-
legislature tell the legislature that it got it wrong? Why not just go to the ultimate
authority in the first place and find out what it thinks? The "case or controversy" re-
quirement of the Constitution (U.S. CONST. art. III, § 2) should present no difficulty to a
Court as inclined as this one has been to read its own policy preferences into that docu-
ment. Some of the Court's abortion cases already border on advisory opinions. In
Stenberg v. Carhart, discussed infra, the district court heard the case seeking injunctive
relief even before an enforcement case was brought and before the Nebraska courts had
an opportunity to construe the statute. Stenberg v. Carhart, 530 U.S. 914, 920, 978-79
(2000) (Kennedy, J., dissenting). The Court rejected the Nebraska Attorney General's
interpretation of the Nebraska statute and relied instead on lower federal court inter-
pretations of the state law. Carhart, 530 U.S. at 940-46.



CREIGHTON LAW REVIEW [Vol. 39

v. Carhart.8 That decision triggered congressional action also seek-
ing to outlaw partial-birth abortion. s 9 Since the federal law outlawing
partial birth abortion is very nearly identical to the Nebraska state
law that was found unconstitutional in Stenberg, the case should be
an easy one for the Supreme Court, and so it may prove. 90 The Court
may, however, reach a different result, having nothing to do with its
previous constitutional jurisprudence on the subject of abortion.9 1

State legislatures are essentially helpless when confronted with an
adverse Supreme Court decision. 92 Not so for Congress, which has a
number of options vis-A-vis the federal judiciary.9 3 It is not in the in-
stitutional interest of the Supreme Court to provoke a co-equal branch
of the government to start thinking about ways in which it might re-
taliate against the Court. A politically-astute supra-legislature un-
derstands that there are limits beyond which it had better not step, at
least for the time being. Or to use a different metaphor, intelligent

88. 530 U.S. 914 (2000). A graphic description of the partial-birth abortion proce-
dure is contained in the opinon at pages 923-29. The Court also held that the statute
was unconstitutional because it lacked an exception for preserving the health of the
mother. Stenberg, 530 U.S. at 930-31.

89. Partial Birth Abortion Act of 2003, Pub. L. No. 108-105 (2003).
90. At the time of the writing of this Article, three federal district courts had de-

clared the Partial Birth Abortion Act unconstitutional. Carhart v. Ashcroft, 331 F.
Supp. 2d 805, 808 (D. Neb. 2004), affd sub. nom., Carhart v. Gonzales, 413 F.3d 791,
803-04 (8th Cir. 2005), cert. granted, 2006 U.S. LEXIS 1133 (Feb. 21, 2006); Nat'l Abor-
tion Fed'n v. Ashcroft, 330 F. Supp. 2d 436, 492-93 (S.D.N.Y. 2004), affd sub. nom.,
Nat'l Abortion Fed'n v. Gonzales, 437 F.3d 278, 288 (2d Cir. 2006); Planned Parenthood
Fed'n of Am., Inc. v. Ashcroft, 320 F. Supp. 2d 957, 1034-35 (N.D. Cal. 2004), affd sub.
nom., Planned Parenthood Fed'n of Am., Inc. v. Gonzales, 2006 U.S. App. LEXIS 2315
(9th Cir. Jan. 31, 2006).

91. The Court might also find the Partial-Birth Abortion Act is unconstitutional
because it was not enacted in the exercise of any of the enumerated powers of Congress.
U.S. CONST. art. I, § 8. Since, however, Congress enacted the Partial-Birth Abortion Act
in response to a Supreme Court decision, the Court is unlikely to invite comparisons
over which institution's action was farthest outside of the Constitution.

92. State legislatures previously had an indirect influence over the judiciary since
state legislatures elected the Senate, U.S. CONST. art. I, § 3, cl. 1, which in turn offered
its advice and consent for Article III judges, U.S. CONST. art. II, § 2, cl. 2. In 1913 the
passage of the Seventeenth Amendment to the Constitution removed even that indirect
influence. A state legislature could try and begin the constitutional revision process by
initiating a resolution calling for the formation of a constitutional convention outlined
in Article V, but this route to constitutional change would require two-thirds of the state
legislatures to make a similar request and has never been tried.

93. The House of Representatives has the power to impeach justices and the Sen-
ate has the power to try all impeachments. U.S. CONST. art. I, § 2, cl. 5; U.S. CONST. art.
I, § 2, cl. 5. Article I, section 9, clause 7 states explicitly that congressional appropria-
tions are necessary to fund the government's operations. While this power is subject to
the limitations of article III, section 1 (judges' compensation may not be diminished
while they are in office), Congress might someday decide to exercise its appropriation
power (e.g., "How do you like your new chambers in the Washington DC Navy Yard?")
vis-A-vis the Supreme Court.
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judicial umpires understand the rules of the greater game that is be-
ing played.

c. Abortion: Quintessential Supra-Legislation

The Supreme Court has held consistently for over thirty years
that the Constitution significantly restricts a state's power to impede
a woman's decision to have an abortion. The policy ends sought by
those justices who favor this line of decisions are reasonably clear.
Women should have the right to terminate inconvenient pregnancies
so that they can emphasize portions of their lives other than
childbearing and child raising.94 Only when the procedure begins to
resemble infanticide does the Supreme Court permit states to prevent
it. The Supreme Court also permits some minor state impediments to
abortion prior to the point at which it resembles infanticide, as long as
they are not too likely to deter a woman who is genuinely determined
to get an abortion from securing one. The Court picks and chooses
among those impediments based on its own assessment of the effects
that they are likely to have on a woman who is contemplating an abor-
tion. Since large portions of the body politic (generally located in bed-
rock America) regard abortion as the murder of an unborn child, their
elected representatives continue to impose restrictions on abortion. 95

94. "The destiny of the woman must be shaped to a large extent on her own concep-
tion of her spiritual imperatives and her place in society." Casey, 505 U.S. at 852. "The
ability of women to participate equally in the economic and social life of the Nation has
been facilitated by their ability to control their reproductive lives." Id. at 856. "Because
motherhood has a dramatic impact on a woman's educational prospects, employment
opportunities, and self-determination, restrictive abortion laws deprive her of basic con-
trol over her life." Id. at 928 (Blackmun, J., concurring in part, concurring in the result
in part, and dissenting in part). See id. at 897 (commenting disdainfully on a previous
Supreme Court opinion that stated, "woman is still regarded as the center of home and
family life."). Perhaps the most extreme characterization of state regulations on abor-
tion was made, not surprisingly, by Justice Blackmun:

By restricting the right to terminate pregnancies, the State conscripts women's
bodies in its service, forcing women to continue their pregnancies, suffer the
pains of childbirth, and in most instances, provide years of maternal care. The
State does not compensate women for their services; instead, it assumes that
they owe this duty as a matter of course. This assumption-that women can
simply be forced to accept the "natural" status and incidents of motherhood-
appears to rest upon a conception of women's role that has triggered the protec-
tion of the Equal Protection Clause.

Id. at 928 (Blackmun, J., concurring in part, concurring in the result in part, and dis-
senting in part) (emphasis added). For Justice Blackmun, evidently, only the judicially-
created and judicially-enforced right to abortion ensured women's status in the United
States of America, rather than in the fictional Republic of Gilead. See MARGARET
ATWOOD, THE HANDMAID'S TALE (1985).

95. Justice Stevens complained that the States rarely articulate their interests
when they impose restrictions on abortion. Casey, 505 U.S. at 914 (Stevens, J., concur-
ring in part and dissenting in part). Since the Court may strike down the statute on the
basis of an articulated interest that it dislikes, is there any wonder that states have
learned that "silence is golden?"
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The Court's composition and the personal attitudes of the justices also
change, making predictions of what the Court will do when con-
fronting new abortion restrictions uncertain. The prospects seem good
for a continued jurisprudence of nuance, contradiction, confusion, and
inconsistency in the area of abortion.

But in all the confusion, did the Court "get it right?" Has Ameri-
can society benefited from its rulings, however inconsistent and legis-
lative in nature they have been, that women in the United States have
a right to terminate pregnancies, more or less at will? Fifteen of the
nineteen justices who have served on the Court since the Roe decision
in 1973 have voted to uphold it. 9 s Are three quarters of that body
wrong about an issue on which they have given serious thought and
consideration? Opponents of abortion count the number of abortions
and claim that the Court has been responsible for the death of millions
of unborn children.9 7 They also point to evidence that women who
have abortions have more long-term emotional problems than have
previously been recognized. 98 But attitudes toward abortion were
clearly liberalizing before the Supreme Court imposed a national leg-
islative solution, and many of those women would have been able to
obtain abortions even without the Supreme Court's decision in Roe.
The great flaw in the Court's abortion jurisprudence is that it imposed
a national legislative solution.9 9 This imposition obviated the state-
by-state solution that would likely have otherwise resulted. Ap-
proaches taken by different states could have assessed, and desired
changes could have been made in state laws regulating or proscribing
abortion. Most important, people holding beliefs about the morality,
pro or con, of abortion could have voted for legislators who agreed with
them on an emotionally charged issue. No such option exists for the
millions of persons who disagree with the Supreme Court's decisions
in the abortion area, which is probably one reason why the abortion
issue is so frustrating.

96. At the time of the writing of this Article Chief Justice John Roberts and Justice
Samuel Alito had yet to vote on a case involving abortion.

97. For anyone who believes that abortion is murder, either on religious or other
moral or ethical grounds, the question of the effects of the Court's policy choice is not
relevant; the Court has sanctioned murder on a national scale. But even before the
decision in Roe, some state legislatures were amending abortion laws to permit abor-
tions for a greater number of reasons, including the convenience of the mother. It is,
therefore, fair to assess the effect of the Court's decisions for what they truly were and
continue to be: legislative policy choices, albeit by unelected, effectively life-tenured
legislators.

98. Evidence of the long-term emotional consequences of abortions on women who
have them was introduced in McCorvey v. Hill, 385 F.3d 846, 850-53 (5th Cir. 2004)
(Jones, J., concurring).

99. See generally ERIKA BACHIOCHI, COST OF CHOICE: WOMEN EVALUATE THE IM-
PACT OF ABORTION 103-38 (2004).
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4. Homosexuality: The New Frontier

Many of the Court's opinions in the cases dealing with state at-
tempts to regulate the distribution of contraceptives contain refer-
ences to the "undoubted" power of the state to sanction immoral
behavior, specifically including heterosexual and homosexual sod-
omy. 10 0 In 1975, the power of states to criminalize homosexual sod-
omy remained so uncontroversial that the Court summarily affirmed a
federal district court decision upholding that power.'0 1 Even in 1986,
an action seeking to hold the Georgia law criminalizing homosexual
sodomy unconstitutional (Bowers v. Hardwick10 2 ) merited only a short
opinion upholding the power of the state to criminalize such con-
duct.103 The Court mentioned the existence of proscriptions against
sodomy at common law, the laws against sodomy in the original thir-
teen states that ratified the Constitution, the laws in thirty-two of the
thirty-seven states at the time of the ratification of the Fourteenth
Amendment, and the laws in all fifty states as late as 1961.104 But
the Court explained the basis for its decision as its own unwillingness
to take a more expansive view of [o]ur authority to discover new fun-
damental rights imbedded in the Due Process clause." 10 5 The margin
of the decision in Bowers was, moreover, the narrowest possible, 10 6

and there were vigorous dissenting opinions.10 7 Seventeen years

100. See supra notes 42 and 56.
101. Doe v. Commonwealth's Attorney for the City of Richmond, 403 F. Supp. 1199,

1200 (E.D. Va. 1975), affd, 425 U.S. 901, 96 S. Ct. 1489 (1976).
102. 478 U.S. 186 (1986).
103. Bowers v. Hardwick, 478 U.S. 186, 189 (1986).
104. Bowers, 478 U.S. at 192-93.
105. Id. at 194-95 (emphasis added).
106. Justices White, Powell, Rehnquist, and O'Connor and Chief Justice Burger

voted in the majority. Justices Blackmun, Brennan, Marshall, and Stevens dissented.
Id. at 187.

107. This dissenting opinion by Justice Blackmun said the Court's previous deci-
sions had placed certain individual decisions beyond the power of state interference and
had established certain places in which state action was severely circumscribed. Homo-
sexual sodomy in private was covered by both lines of cases, since it was one of "many
'right' ways of conducting [intimate sexual] relationships, and that much of the richness
of a relationship will come from the freedom an individual has to choose the form and
nature of these intensely personal bonds." The Blackmun opinion, incredibly, compared
homosexual sodomy to the Amish way of life, since both were "odd or even erratic." Id.
at 203-05 (Blackmun, J., dissenting). There was alsoa separate dissenting opinion by
Justice Stevens, joined by Justices Brennan and Marshall. This dissent found first that
the right of marital privacy meant that the State could not prohibit sodomy between
husbands and wives. Id. at 216-18 (Stevens, J., dissenting). Since the State could not
enforce its law against husbands and wives, it could not enforce it against homosexuals
either. Id. at 218-20. Thus a facially neutral state statute could be turned into a denial
of "equal protection of laws" because of the Court's own interpretation of "due process of
law," and this could happen without the legislature ever lifting a finger. Justice Ste-
vens even scolded the Georgia legislature for passing its sodomy law three years after
the decision in Griswold, as if the Georgia legislature was supposed to understand that
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later, in Lawrence v. Texas'0 8 a new majority of the Court found the
fundamental right to homosexual sodomy that the previous majority
had missed. l0 9 No pertinent part of the Constitution changed be-
tween 1986 and 2003. What did change were the personnel on the
Court'1 0 and societal attitudes toward homosexuals and homosexual-
ity. 1 ' The majority opinion in Lawrence reviewed the Court's right to
privacy decisions and concluded that the judicial gloss associated with
the due process clause of the Constitution covered private conduct
such as homosexual sodomy. 1 12 The Court noted that "criticism of
Bowers has been substantial and continuing, disapproving of its rea-

a right to contraceptives for married couples would extend to hetereosexual acts that, by
their very nature, could not possibly lead to the conception of children. Id. at 218 n.10.

108. 539 U.S. 558 (2003).
109. Lawrence v. Texas, 539 U.S. 578 (2003).
110. By 2003 only three of the justices on the Court when it reached its decision in

Bowers were still present: Chief Justice Rehnquist and Justices Stevens and O'Connor.
The other six justices had been named to the Court in the intervening seventeen years:
Kennedy, Souter, Ginsburg, and Breyer (who were in the majority of the decision in
Lawrence), and Scalia and Thomas (who were in the minority).

111. Although a social history of the homosexual movement is beyond the scope of
this Article, it is clear that beginning in the late 1970s homosexuals won increasing
acceptance of their sexual orientation and conduct in popular entertainment and other
fora, particularly in cosmopolitan America. See Midge Decter, An Amazing Pass, NA-
TIONAL REVIEW, Nov. 8, 2004, at 30-31. This increasing acceptance was particularly
apparent in the legal profession. For example, the American Association of Law Schools
excludes from membership any school that refuses to ban from its job-interview facili-
ties a law firm that does not wish to hire as a prospective partner a person who engages
in openly homosexual conduct. Lawrence, 539 U.S. at 602 (Scalia, J., dissenting). The
American Bar Association "White Paper" lists that organization's policies relating to
homosexuality, including advocacy of marriage between homosexuals and adoption of
children by homosexuals or homosexual couples. The ABA has proposed to change the
Model Code of Judicial Conduct to forbid judges from being members in a group that
discriminates against persons on the basis of their being homosexual. Since many reli-
gions and churches consider homosexuality a sin, and since churches often have associ-
ated religious organizations and charities, the possible application of the ABA
prohibition could be quite broad. Justin Katz, An Invidious Prohibition: Building Bias
into the Judiciary, NATIONAL REVIEW ONLINE (Oct. 4, 2004), at http://www.nationalre-
view.com/comment/katz200410040858.asp.

112. Lawrence, 539 U.S. at 564-68. The opinion in Lawrence is notable for two rea-
sons. It cited a decision of the European Court of Human Rights as authority for inter-
preting the meaning of the Constitution of the United States of America. Id. at 576-77.
(Justice Ginsburg continued the practice when she cited the International Convention
on the Elimination of All Forms of Racial Discrimination in her concurring opinion in
Grutter v. Bollinger, 539 U.S. 306, 344 (2003) (Ginsburg, J., concurring). The Court
itself continued the practice by citing Article 37 of the United Nations Convention on
the Rights of the Child in a case interpreting the Eighth and Fourteenth Amendments
of the United States Constitution. Roper v. Simmons, 543 U.S. 551, 575-77 (2005)). It
also referred to the liberty interest protected by the due process clause of the Four-
teenth Amendment, something that it had first done in the opinion in Casey. For a
discussion of the significance of the use of liberty rather than privacy as the rationale
for the decision, see Randy Barnett, Kennedy's Libertarian Revolution, NATIONAL RE-
VIEW ONLINE (Mar. 29, 2004), at http://www.nationalreview.com/comment/comment-
barnett071003.asp and Robert Bork, Travesty Time Again, NATIONAL REVIEW, Mar. 28,
2005, at 17-18.



2006] ELECTING FEDERAL JUDGES AND JUSTICES 721

soning in all respects, not just as to its historical assumptions. '1 13 In
overruling Bowers, the Court's opinion concluded with this recitation
of its role as the "interpreter" of the Constitution:1 14

Had those who drew and ratified the Due Process Clauses of
the Fifth Amendment or the Fourteenth Amendment known
the components of liberty in its manifold possibilities, they
might have been more specific. They did not presume to have
this insight. They knew times can blind us to certain truths
and later generations can see that laws once thought neces-
sary and proper in fact serve only to oppress. As the Consti-
tution endures, persons in every generation can invoke its
principles in their own search for greater freedom.

Probably the best explanation of this statement1 15 is that the
Court considers the due process clauses to be invitations for the Court
to discover new liberties and strike down laws that it finds oppressive,
guided by its own assessment of the burdens that the law imposes ver-
sus the benefits that the law intends to secure. Yet, one of the most
important roles of legislatures, governors, congresses, and presidents
is to assess whether "laws once thought necessary and proper in fact
serve only to oppress" and to amend or to repeal those laws, including
the Constitution itself. Does the Constitution truly endure when it is
subject to de facto amending by a shifting majority among nine jus-
tices who invoke their own principles in their own search for their own
preferred policy?

5. Quo Vadis?1 16 in Morals Cases

The Court has come a long way in striking down state morals
laws since it overturned Connecticut's restrictions on contraceptive
distribution in 1965. The decision in Lawrence will almost certainly
result in the filing of further actions by homosexual activists asking
the Court to declare unconstitutional laws or regulations that are al-
leged to have a disproportionate impact upon homosexuals. 1 17 The is-

113. Lawrence, 539 U.S. at 576. In dissent, Justice Scalia pointed out that the
Court's decisions in the area of abortion have also been subject to stringent and continu-
ous criticism, but that the Court cited such criticism as justification for upholding,
rather than overturning, those decisions. Id. at 586-94 (Scalia, J., dissenting).

114. Id. at 578-79.
115. Since an assertion that the five justices who joined the opinion in Lawrence

understood the concept of liberty better than did Founders such as James Madison,
Thomas Jefferson, George Mason, or Alexander Hamilton would be hubris bordering on
megalomania, one hopes that this was not what the opinion implied.

116. "Where do we go from here?" (Latin)
117. The decision that homosexual sodomy could not be made criminal will probably

energize groups that seek to eliminate any legal distinctions between heterosexual and
homosexual conduct. Paul Johnson stated the following in his book, The Quest for God:
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sue of recognizing marriage between homosexuals 18 and the
military's policy concerning the discharge of homosexuals are the two
most obvious candidates for review. 119 The issue of bans on the adop-
tion of children by homosexuals has already come before the Court. 120
The efforts of state legislatures in bedrock America to enable constitu-
ents to make choices to the disadvantage of homosexuals and the ef-
forts of private businesses and associations to have similar policies
promise that there will be many more such cases for the Court to de-

There were a great many of us, in the 1960s who felt that there were grave
practical and moral objections to the criminalisation of homosexuality, and
therefore supported, as happened in most Western countries, changes in the
law which meant that certain forms of homosexual behavior ceased to be un-
lawful. Homosexuality itself was still to be publicly regarded by society, let
alone by its churches, as a great moral evil, but men who engaged in it, within
strictly defined limits, would no longer be sent to prison. We believed this to be
the maximum homosexuals deserved or could reasonably expect. We were
proven totally mistaken. Decriminalisation made it possible for homosexuals
to organize openly into a powerful lobby, and it thus became a mere platform
from which further demands were launched. Next followed demands for equal-
ity, in which homosexuality was officially placed on the same moral level as
standard forms of sexuality, and dismissal of identified homosexuals from sen-
sitive positions, for instance schools, children's homes, etc., became progres-
sively more difficult. This was followed in turn by demands not merely for
equality but privilege: the appointment, for instance, of homosexual quotas in
local government, the excision from school textbooks and curricula, and univer-
sity courses, passages or books or authors they found objectionable, special
rights to proselytize, and not least the privilege of special programmes to put
forward their views-including the elimination of the remaining legal re-
straints-on radio and television. Thus we began by attempting to right what
was felt an ancient injustice and we ended with a monster in our midst, power-
ful and clamouring, flexing its muscles, threatening, vengeful and vindictive
towards anyone who challenges its outrageous claims, and bent on making fun-
damental-and to most of us horrifying-changes to civilized patterns of sex-
ual behavior.

PAUL JOHNSON, THE QUEST FOR GOD 28-29 (1997).
118. One federal district court has already declared a state ban on marriage be-

tween homosexuals to be a denial of equal protection within the meaning of the Four-
teenth Amendment to the United States Constitution. Citizens for Equal Prot., Inc. v.
Bruning, 368 F. Supp. 2d 980 (D. Neb. 2005) (Judge Joseph Bataillon delivered this
opinion). For a discussion of the decision of the Massachusetts Supreme Court legaliz-
ing homosexual marriage, see infra note 133. A California Superior Court has reached
a similar result. Bob Egelko, Judge strikes down ban on same-sex marriage. Legal ba-
sis: Law violated 'basic human right,' SAN FRANcIsCo CHRONICLE, Mar. 15, 2005, at A.1
available at http://sfgate.com/cgi-bin/article.cgi?file=/C/archive/2005/03/15/SAMESEX.
TMP&type=printable. For a decision upholding the Defense of Marriage Act and a Flor-
ida law declining to recognize marriages between persons of the same sex celebrated
outside of Florida as valid in Florida, see Wilson v. Ake, 354 F. Supp. 2d 1298, 1305-09
(M.D. Fla. 2005).

119. Nancy Zuckerbrod, Associated Press, Dismissed homosexuals to challenge mili-
tary's 'don't ask, don't tell' policy, Dec. 5, 2004, available at http://www.sldn.org/tem-
plates/press/record.html?section=5&record=1719.

120. Lofton v. Sec'y of the Fla. Dep't of Children and Families, 358 F.3d 804 (11th
Cir. 2004), cert. denied, 2005 U.S. LEXIS 285 (Jan. 10, 2005). See Gina Holland, Associ-
ated Press, Florida Law Against Gay Adoptions Stands, Jan. 10, 2005, available at
http://www.talkaboutparenting.com/group/alt.adoption/messages/433946.html.
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cide. The Court will likely become, as it has become in the case of
abortion, a committee of judicial umpires, upholding some laws and
restrictions, and striking others down, based on its own assessment of
the laws' wisdom and its own sense of what the public and other
branches of government will tolerate before retaliating against the
Court.

There are other morals law frontiers for the Court to explore.
Opinions such as those in Lawrence assure readers that states retain
the ability to outlaw and punish sexual conduct such as sex with mi-
nors or prostitution. 12 1 But will this always be the case? Given the
sweeping language of the Court's previous decisions in the morals
area, it is possible that the Court will one day find that the Constitu-
tion protects activities that today can barely be discussed in polite
company.12 2 Suppose a married couple, in the "protected area" of
their home and in the exercise of "marital privacy," decide to enjoy the
constitutional protection of their emotions and sensations by sexual
intercourse with a sheep or a dog? If married couples can enjoy their
pets in this manner, is it not a denial of equal protection to deny the
same emotions and sensations to unmarried couples or to lonely sin-
gles? Perhaps one might argue that the animals involved did not con-
sent. But do sheep consent to being sheared or being slaughtered and
eaten? Do dogs really consent to games of "fetch the stick" or to being
dressed in sweaters? The language of the Court's morals cases easily
supports a finding that states cannot outlaw bestiality carried on in
private residences.

Nor need the Court stop there. If state legislatures may not make
moral or religious-based policy choices, and the only valid state objec-
tion to incest is avoiding genetically-impaired children, why should a
post-menopause mother not marry her son, or a father who has had a
vasectomy marry his daughter? The language of the Court's previous
opinions in the morals laws cases are so sweeping that all that is lack-
ing is the political will of five justices to blaze new trails in constitu-
tional jurisprudence reviewing laws on incest. Perhaps the Court will
combine its jurisprudence in the area of morals laws with its liberty of

121. Lawrence, 539 U.S. at 578-79. Other opinions in the morals law cases contain
similar "reassurances." For example, the Court in Carey does not declare "unconstitu-
tional any state law forbidding extramarital sexual relations." Carey, 431 U.S. at 702
(White, J., concurring).

122. The Court appears to be adopting the agenda of groups whose unifying idea is
that there are no consequences to a sexual relationship beyond what the individual
chooses. See Jayd Henricks, Unnatural Alliance: Abortion and gay-marriage advocates
share a basic goal, NATIONAL REVIEW ONLINE (May 13, 2005), at http://www.national
review.com/comment/henricks2005O5l308O6.asp.
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contract decisions 12 3 and find that the Constitution protects prostitu-
tion. Another possibility is that the Court will revisit its previous de-
cisions concerning polygamy 12 4 and find that the Constitution
somehow protects familial arrangements that involve more than one
man and one woman.' 2 5 Yet another frontier will doubtless involve
sex between adults and children. What age of majority does the Con-
stitution prescribe for consensual sexual intercourse? 12 6 Should the
age differ whether a boy or a girl is involved? Once the supra-legisla-
ture takes up such questions as a matter of constitutional law, there
will be no effective check on a shifting majority on the Court as the
arbiter of the legality of various forms of sexual expression and
activity.

D. THE PRACTICE OF A SUPRA-LEGISLATURE

An examination of the morals cases decided by the Supreme
Court demonstrates that the Court makes no effort whatsoever to as-
certain original intent and, in fact, thinks it understands the meaning
of phrases of the Constitution and its amendments better than the
persons who wrote them. 12 7 The Court's own precedent may be fol-

123. For a discussion of the Supreme Court's decisions finding state economic,
health, and safety regulations unconstitutional on the basis that they violated the lib-
erty of contract found in the due process clauses of the Fifth and Fourteenth Amend-
ments, see supra notes 41 and 75.

124. The Supreme Court held that the Free Exercise of Religion clause of the First
Amendment to the Constitution did not protect polygamy in Reynolds v. United States,
98 U.S. 145, 161-67 (1879). The case is noteworthy in that it contains a discussion of the
original intent of the Constitution's drafters concerning the meaning of the word "relig-
ion." Reynolds, 98 U.S. at 162-66. See Davis v. Beason, 133 U.S. 333, 341-45 (1890)
(holding that persons could be denied the right to vote for declining to take an oath that
they were not bigamists or polygamists). Since the Nineteenth Century cases did not
explicitly consider laws against polygamy as a denial of equal protection or due process,
the Court could find the Constitution protects polygamy without explicitly overruling
the earlier cases.

125. The possibility that the Constitution protects polygamy, coupled with a defense
of the social utility and justice of polygamy, was made in Elizabeth Emens, Monogamy's
Law: Compulsory Monogamy and Polyamorous Existence, 29 N.Y.U. REV. L. & Soc.
CHANGE 277, 278-82 n.22 (2004).

126. The Court has already found that the Constitution disables States from execut-
ing persons that the Court finds too young, see supra note 112 and infra note 127, from
restricting the sales of contraceptives to minors, see supra notes 52-57 and accompany-
ing text, and that it circumscribes States' powers to require parental consent or notifica-
tion in cases when young women seek to obtain abortions, see supra notes 78-85 and
accompanying text. Extensions of the age-differentiating bases of these cases could eas-
ily lead the Court to conclude that the Constitution disables States from specifying an
age of consent to sexual intercourse that is too old or too young for the Court's taste. See
generally David Tubbs, Supremely Inconsistent: The Supreme Court can't make up its
mind about the moral capacities of kids, NATIONAL REVIEw ONLINE (June 30, 2005), at
http:www.nationalreview.com/comment/tubbs2005O6300827.asp.

127. Although this Article limits its analysis to morals law cases, analysis of differ-
ent lines of cases would not likely lead to a substantially different result. In response to
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lowed or discarded, according to the shifting will of a majority of the
justices. The Court decides on its preferred policy result and then jus-
tifies it with selective quotations from previous opinions. The only in-
ternal check on the Court is the ability to muster a majority of the
justices to uphold a particular policy. The only external check on the
Court is the apprehension that it might someday provoke institutional
retaliation from another branch of the government.

It is highly unlikely that the Court will change its behavior. All of
the morals law cases provoked articulate dissenting opinions pointing
out that the Court was behaving as a legislature. 128 Other commenta-
tors have made the same point.' 2 9 Additional criticism of the Court
for acting as a supra-legislature will not cause it to reconsider its be-
havior and repudiate almost forty years of jurisprudence.1 30 The jus-

criticism that key elements of the trimester framework of Roe did not appear in the text
of the Constitution and that Roe more closely resembled a regulatory code than a body
of constitutional doctrine, Justice Blackmun stated baldly, "[11f this were a genuine con-
cern, we would have to abandon vast areas of our constitutional jurisprudence." Casey,
505 U.S. at 930-32 (Blackmun, J., concurring in part, concurring in the result in part,
and dissenting in part). Justice Blackmun mentions specifically the Court's decisions
interpreting the First Amendment (free speech and establishment clauses), the Equal
Protection Clause of the Fourteenth Amendment, and the Sixth Amendment's right to
assistance of counsel. The most recent example of the Court's complete abandonment of
any effort to understand the intent of the authors of the Constitution, or even the
Court's own precedents, was the decision in Roper v. Simmons, 543 U.S. 551 (2005), in
which the Court held that the Eighth Amendment's prohibition against cruel and unu-
sual punishment forbid States from executing offenders who were less than the age of
eighteen when they committed their crimes. Roper, 543 U.S. at 578. In so doing, the
Court overruled a decision made less than sixteen years earlier, Stanford v. Kentucky,
492 U.S. 361, 380 (1989), which permitted the execution of offenders who were sixteen
or seventeen when they committed their crimes. Similarly, in Atkins v. Virginia, 536
U.S. 304, 321 (2002), the Court held that the Eighth Amendment barred the execution
of criminals who were mentally retarded, overruling Penry v. Lynaugh, 492 U.S. 302,
340 (1989). The lack of "the comfort of categorical absolutes" (emphasis added) in the
Court's First Amendment's "Establishment Clause" jurisprudence was noted by the
Court itself in McCreary County, Kentucky v. ACLU, 2005 LEXIS 5211, 29 n.10 (June
27, 2005).

128. E.g., Griswold, 410 U.S. at 512 (Black, J., dissenting) (stating "[t]he power to
make such decisions [what laws are unwise or unnecessary] is of course that of a legisla-
tive body.") The discussion in Justice Black's dissenting opinion about how the Court is
acting as if it were a supra-legislature is difficult to improve upon, and it was written at
the very beginning of the Court's decisions in the area of morals laws. Id. at 507-25.
Chief Justice Burger stated in his dissent in Eisenstadt that "the Court has passed be-
yond the penumbras of the specific guarantees [of the Constitution] into the uncircum-
scribed area of personal predilection." Id. at 472 (Burger, C.J., dissenting).

129. See MARK LEVIN, MEN IN BLACK: How THE SUPREME COURT Is RUINING AMERICA
55-87 (2005); THOMAS SOWELL, THE VISION OF THE ANOINTED 226-40 (1995).

130. ROBERT BORK, COERCING VIRTUE, THE WORLDWIDE RULE OF JUDGES 82-84
(2003). The public is certainly confused about the role of the Supreme Court. In re-
sponses to an Associated Press poll, sixty-one percent of the persons interviewed wanted
a Supreme Court nominee to state a position on abortion. Will Lester, Associated Press,
Most Think Supreme Court Should Have Retirement Age, Nov. 28, 2004, available at
http://aolsvc.news.aol.com/news/article.adp?id=20041128202009990001&-mpc=news%
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tices reaching the decisions discussed in this Article understand what
they are doing and evidently believe their role as supra-legislators to
be appropriate. The temptation is always present to believe that the
Constitution must mean what a justice thinks is self-evidently wise
social policy. That temptation is easy to indulge, given the cult of def-
erence accorded to Supreme Court justices and the almost complete
lack of accountability for the Court's decisions.131 The resulting envi-
ronment can easily make persons who began with only ordinary intel-
lectual vanity to regard their own judgment as infallible as that of a
Platonic philosopher king.

III. OVERTURNING SUPREME COURT DECISIONS

The previous section has established that the Supreme Court now
functions as a supra-legislature in the area of morals laws, roaming at
will among state statutes, declaring unconstitutional the ones it dis-
likes with no reference to the original intent of the Constitution. Po-
litical leaders who differ with the Court face a difficult task once it has
decided a case. 132 Explicitly amending the Constitution to overrule a
Supreme Court decision is one remedy. 133 But very few Supreme

2e6&cid. One interviewee said, "I wouldn't want the law overturned and return to the
days of backdoor abortions." But a reversal of the decision in Roe would merely return
the issue of the legality of abortion to the states. In light of the legislative nature of the
decision of Roe, it is understandable that some portion of the body politic would confuse
its overruling with yet another legislative act declaring abortion illegal.

131. One commentator has noted the "highly developed institutional amour propre"
that is characteristic of the modern Court. Ramesh Ponnuru, Sandra's Day: Why the
Rehnquist Court Has Been the O'Connor Court, and How to Replace Her (Should It
Come to That), NATIONAL REVIEW, June 30, 2003, at 37.

132. An example of the frustration that some politicians feel with Supreme Court
decisions is illustrated by S. Res. 92, 109th Cong. (2005) introduced by Senator Cornyn
(R.-Tex.). This resolution seeks to express a sense of the Senate that the Supreme Court
should stop citing foreign authority in interpreting the Constitution unless the foreign
authority relates to the original meaning of the Constitution.

133. A recent example of a proposal to amend the Constitution to overturn a judicial
decision was the proposal of President George W. Bush for a constitutional amendment
that would define marriage as the union of one man and one woman. President Calls for
Constitutional Amendment Protecting Marriage, Remarks by the President, available at
http'//www.whitehouse.gov/news/releases/2004102/20040224-2.html (Feb. 24, 2004). In
this case the triggering event was an advisory opinion given by the Massachusetts Su-
preme Court that legislation creating civil unions for homosexual couples was unconsti-
tutional. In re Opinions of the Justices to the Senate, 802 N.E.2d 565, 572 (Mass. 2004).
The initial decision of the Massachusetts court finding the Massachusetts law prohibit-
ing homosexual marriage to be unconstitutional was Goodridge v. Department of Public
Health, 798 N.E. 2d 941, 941 (Mass. 2003). The Senate declined to invoke cloture on
S.J. Res. 40, the resolution proposing the Constitutional amendment (in fact, the motion
lacked the support of even a bare majority). 150 CONG. REC. S.8090 (daily ed. July 14,
2004). In virtually every Congress a bill is introduced to overturn the Supreme Court
decision in Roe v. Wade, 410 U.S. 113 (1973). See, e.g., H.J. Res. 9, 108th Cong. (2003)
(stating "[piroposing an amendment to the Constitution of the United States with re-
spect to the right to life," introduced by the Honorable Jo Ann Emerson (R.-Mo.)). Rep.
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Court decisions have been overturned by that process. 13 4 Any Su-
preme Court decision has some support in the body politic, and this
support will resist a constitutional amendment overturning the deci-
sion. Moreover, seeking to overrule the Supreme Court decision by
decision resembles constitutional "whack-a-mole." A bare majority of
the Supreme Court can push decisional "moles" out of selected holes,
and those "moles" require enormous efforts on the part of body politic
to "whack." Even if the body politic mobilizes the political will to pass
and ratify a Constitutional amendment, the Court remains free to
push up new decisional moles from different holes, more or less at will.
Perversely, constitutional amendments have the effect of legitimizing
Supreme Court usurpations of power: the Constitution itself must be
changed, not the Court that used it to achieve its own public policy
ends. Empowering Congress to overrule the Supreme Court by a two-
thirds majority1 35 is also limited to one decision at a time. Moreover it
is difficult to see how a system involving congressional action would

Emerson introduced identical bills with identical titles in the 107th Congress (H.R. 77)
and in the 106th Congress (H.R. 4).

134. Examples of Supreme Court decisions overturned by constitutional amend-
ment are the Eleventh Amendment,forbidding suits by citizens of one state against an-
other state in federal court and overturning Chisholm v. Georgia, 2 Dall. 419 (1793); the
Fourteenth Amendment, making all persons born or naturalized in the United States
citizens of the United States and of the states in which they reside and overturning
Dred Scott v. Sandford, 60 U.S. 393 (1857); the Sixteenth Amendment, permitting the
federal government to impose an income tax without any requirement that it be appor-
tioned among the states, overturning Pollock v. Farmers' Loan & Trust Co., 157 U.S.
429, 583 (1895), 158 U.S. 601 (1895); and the Twenty-Sixth Amendment, overturning
the decision in Oregon v. Mitchell, 400 U.S. 112, 130 (1970). The constitutional amend-
ment route to overturning Supreme Court decisions has, therefore, been effective
largely for technical constitutional issues and one issue so important that it took a civil
war to settle. The Twenty-Sixth Amendment is, by contrast, a genuine example of the
body politic making an explicit decision to change the Constitution in light of a Supreme
Court decision. The decision held unconstitutional the congressional attempt to man-
date a minimum voting age of eighteen for federal and for state elections. The Court
held that Congress could mandate a minimum age for voting in federal but not for state
elections. Mitchell, 400 U.S. at 130. The drafting of men aged eighteen, and the Viet-
nam War forged the political consensus necessary for the Amendment to pass. Encyclo-
pedia: 26th Amendment to the United States Constitution, at http://www.nationmaster.
comencyclopedia/26th-Amendment-to-the-United-States-Constitution. For the most
part, however, the Constitution has acquired a sort of moral authority that makes at-
tempts to change it by the formal processes of amendment nearly impossible. William
F. Buckley, Jr., Amendments Radical? The constitutional environment, NATIONAL RE-
VIEW ONLINE (Apr. 14, 2004), at http://www.nationalreview.com/buckley/buckley2004O4
4140923.asp.

135. H.R. 3920, introduced on March 9, 2004 by Mr. Lewis (R.-Ken.) would permit
Congress to reverse Supreme Court judgments declaring acts of Congress to be uncon-
stitutional. H.R. 3920 seeks to accomplish this end by statute, but it is likely that such
a change would require a constitutional amendment. See ROBERT BORK, COERCING VIR-
TUE: THE WORLDWIDE RULE OF JUDGEs 80 (2003).
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apply when the Court declares unconstitutional a state law.13 6 At-
tempts to alter the jurisdiction of the federal courts to remove certain
questions from their jurisdiction have never, with one exception, been
enacted. 13 7 A more drastic remedy would be the impeachment of
judges and justices who reach decisions inconsistent with the Consti-
tution. 13s The process of impeachment, 13 9 however, coupled with the
support for the policy results reached by the Supreme Court, makes
the recourse of impeachment almost inconceivable as a way of expres-
sing dissatisfaction with the federal judiciary's constitutional juris-
prudence. 14 °  Other institutional solutions 14 1  to a series of

136. A constitutional amendment could create an additional power of Congress to
overrule the Supreme Court and declare a state law constitutional, but this would still
leave in doubt the issue of the constitutionality of similar, but not identical, state laws.
As can be seen in the abortion decisions, the Court often draws very fine distinctions
between similar state laws, holding them constitutional or unconstitutional. See supra
notes 78-86 and accompanying text.

137. The United States Constitution article III, section 2 provides that Congress has
the power to make exceptions and create regulations to the appellate jurisdiction of the
Supreme Court, except for cases affecting ambassadors or other public ministers and
consuls and cases in which a State is a party, for which the Constitution itself confers
original jurisdiction on the Supreme Court. From time to time various bills have been
introduced to create exceptions to the Supreme Court's appellate jurisdiction. For ex-
ample, H.R. 3893 was introduced by the Honorable Ron Paul (R.-Tex.) on March 4,
2004, and proposed limiting the jurisdiction of the federal courts to hear claims involv-
ing religion, privacy, or homosexual marriage; H.R. 3190 was introduced by the Honora-
ble Charles Pickering (R.-Miss.) on September 25, 2003 and proposed limiting the
jurisdiction of federal courts to hear cases involving display of the Ten Commandments,
the word "God" in the Pledge of Allegiance, and the motto "In God We Trust"; and S.
1297 was introduced by the Honorable Orrin Hatch (R.-Utah) on June 19, 2003 and
proposed limiting the jurisdiction of the federal courts to hear cases involving the con-
stitutionality of the Pledge of Allegiance. Except for one instance involving the military
occupation of the South during Reconstruction providing the backdrop for Ex Parte Mc-
Cardle, 74 U.S. (7 Wall.) 506 (1869), these bills have never become law. See Ira Mick-
enberg, Abusing the Exceptions and Regulations Clause: Legislative Attempts to Divest
the Supreme Court of Appellate Jurisdiction, 32 AM. U. L. REV. 497 (1983).

138. The Founders believed that impeachment was precisely the remedy that Con-
gress should use when confronted with a Court that usurped or subverted the Constitu-
tion. RAOUL BERGER, GOVERNMENT BY JUDICIARY, THE TRANSFORMATION OF THE

FOURTEENTH AMENDMENT 294-95, 303, 395, 414 (1977). The House of Representatives
impeached Supreme Court Justice Samuel Chase in 1805, at the urging of President
Thomas Jefferson, largely on policy grounds. The Senate acquitted Justice Chase. The
impeachment and acquittal of Justice Chase represent the only time that that process
has been used for political reasons. WILLIAM REHNQUIST, GRAND INQUESTS: THE His-
TORIC IMPEACHMENTS OF JUSTICE SAMUEL CHASE AND PRESIDENT ANDREW JOHNSON 53,
59, 104-05, 107, 125-34 (1992). The last semi-serious campaign to impeach a justice of
the Supreme Court involved objections of the John Birch Society to the constitutional
jurisprudence of Chief Justice Earl Warren.

139. The House of Representatives has the sole power of impeachment. U.S. CONST.
art. I, § 2, cl. 5. The Senate tries impeachments and a two-thirds majority is required to
convict a person and remove him or her from office. U.S. CoNsT. art. I, § 5, cl. 6. Al-
though the impeachment process is, therefore, relatively simple, summoning the politi-
cal will to go through the process has proved difficult.

140. There are, of course, illegal means of altering the composition of the Supreme
Court and of the federal judiciary or of seeking to persuade it to change its mind
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unfavorable court decisions have sometimes been suggested, such as
President Franklin Roosevelt's scheme to "pack" the Supreme Court
by adding justices. 14 2 This suggestion, although not enacted, may
have had the desired effect of influencing the Court to be more favora-
bly disposed to Roosevelt's New Deal legislation. 143 The remedy most
commonly advocated for unwarranted judicial activism has been to
elect presidents and senators who will place in office judicial candi-
dates with a less activist judicial philosophy. 144 This remedy affects
only the "front end" of judicial service and does nothing to influence
the behavior of judges or justices once they have been placed on the
bench. 145 It also makes the nomination and confirmation process all

through intimidation. See Judge condemns Zimbabwe 'terror,' BBC NEWS, Oct. 6, 2001,
available at http://news.bbc.co.uk/1/hi/world/africa/1583405.stm; Zimbabwe resolves
judge row, BBC NEWS, Mar. 2, 2001, available at http://news.bbc.co.uk/l/hi/world/africa/
1198897.stm. Such methods are, of course, totally inconsistent with a law-abiding soci-
ety and would be far worse than the problem of unprincipled judicial activism.

141. Another change to judicial tenure that has been suggested, although usually
not as a remedy for undesirable court decisions, is a mandatory retirement age for Su-
preme Court justices. Will Lester, Associated Press, Most Think Supreme Court Should
Have Retirement Age, Nov. 28, 2004 at httpJ/aolsvc.news.aol.com/news/article.adp?id=
20041128202009990001&_mpc=news%2e6&cid. Paul Jacob, Entrenched on the Bench,
AM. LEGION MAG., Mar. 2005, at 38-42.

142. President Roosevelt proposed legislation to add another justice to the Supreme
Court for every justice over seventy years of age. See BARRY CUSHMAN, RETHINKING THE
NEW DEAL COURT 11 (1998). Since at the time President Roosevelt proposed his plan
there were six Supreme Court justices over seventy, adoption of the plan would have
given Roosevelt the ability to appoint six more justices, resulting in a Supreme Court
composed of fifteen members.

143. See CUSHMAN, supra note 142, at 11-12.
144. See, e.g., BORK, supra note 135, at 82; Bruce Fein, Pack the Supreme Court, 19

WASHINGTON LAW. 32, 32-35 (Feb. 2005); Michael Greve, Three-Piece Suits and Black
Robes, NATIONAL REVIEW, Jan. 31, 2005, at 18-20; C. Boyden Gray, Filibuster Politics:
The judicial issue is a winner for Republicans, WALL STREET J., Oct. 13, 2004, available
at http://www.opinionjournal.com/editorial/feature.html?id=110005751; Cal Thomas,
Why the right judge matters, WASHINGTON TIMES, June 4, 2004, at A16; Carl Jeffers,
Politically, a nation evenly divided, SAN DIEGO UNION TRIB., Nov. 28, 2002, at B1l;
Timothy Carney, Silence on the Bench, NATIONAL REVIEW ONLINE (July 29, 2004), at
http://www.nationalreview.com/comment/carney200407290841.asp. Persons who ap-
prove of the results of judicial activism also recognize the importance of the selection of
judges and justices. See John Dean, A Crucial but Largely Ignored 2004 Campaign Is-
sue: The Next President Is Likely to Appoint at Least Three Supreme Court Justices,
Findlaw's Legal Commentary, Sept. 25, 2004, at http'//writ.news.findlaw.com/scripts/
printer-friendly.pl?page/D]ean20040924.html, NARAL Pro-Choice America Confronts
Threats from Anti-Choice-Controlled Congress, White House, U.S. NEWSWIRE, Jan. 6,
2003, at http:J/releases.usnewswire.com/GetRelease.asp?id=11401; Warren Richey,
2004 Winner Likely to Have Major Impact on High Court, CHRISTIAN SCIENCE MONITOR,

Oct. 12, 2004 (copy on file with the author); Anne Gearan, Next President Will Pick
Scores of Judges, Associated Press, Sept. 27, 2004, available at http://www.infowars.
com/print/us/scores.judges.htm.

145. Some commentators have noted that Supreme Court justices tend to move
more towards a judicial philosophy favoring the agenda of political liberals than vice-
versa. BORK, supra note 135, at 9-11. See also Robert Nagel, The Problem With The
Court, NATIONAL REVIEW, Nov. 21, 2005, at 43-45 (copy on file with the author). For a
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important.14 6 Some Supreme Court justices nominated by conserva-
tive Presidents have indeed rendered decisions that are generally con-
sistent with the political philosophy of the President who nominated
them, but others have rendered decisions that greatly disappointed
the Presidents who nominated them.14 7 Some new mechanism must
be considered for the body politic to influence the decisions of the
supra-legislature into which the Supreme Court has evolved.

IV. INDEPENDENCE AND ACCOUNTABILITY OF THE

JUDICIARY

A. THE FEDERAL SYSTEM: DURING GOOD BEHAVIOR

Since the existing mechanisms of overturning judicial interpreta-
tions of the Constitution have proved useless in practice, the present
system of federal judicial selection and tenure needs to be reconsid-
ered. Any system of selecting and retaining judges and justices must
balance the independence of the judiciary from political pressure to
reach certain results with accountability to the body politic for the re-
sults that it does reach. The United States confronted the issue of
judicial independence and accountability even before it existed as an
independent nation. One of the grievances specified against Great
Britain in the Declaration of Independence was that King George III

tongue-in-cheek of how an "activist conservative" court might rule, see Judd Magilnick,
Somewhere over the Penumbra, THE AMERICAN SPECTATOR, Sept. 13, 2005, available at
http://www.spectator.org/dsp-article.asp?art-id=8733.

146. The use by Democrats of the filibuster to block certain judicial nominations by
President George W. Bush to lower federal courts in his first term caused the Senate to
consider changes to the rules to eliminate such an option, in anticipation of one or more
nominations to vacancies on the Supreme Court in President Bush's second term. See
Orrin Hatch, Crisis Mode: A fair and constitutional option to beat the filibuster game,
NATIONAL REVIEW ONLINE (Jan. 12, 2005), at http'//www.nationalreview.com/commentl
hatch200501120729.asp.

147. Dwight Eisenhower was disappointed in both Chief Justice Earl Warren and
Associate Justice William Brennan. GEOFFREY PARRET, EISENHOWER 552-54 (1999).
Warren resigned in 1968 to give Lyndon Johnson, a Democrat, the chance to appoint a
new Chief Justice, since Warren feared a Republican victory in 1968. ROBERT DALLECK,

FLAWED GIANT, LYNDON JOHNSON AND His TIMES 1961-1973 556-57 (1998). President
Eisenhower also nominated Potter Stewart, another justice that transformed the mod-
ern Court. President Richard Nixon nominated Harry Blackmun, who was the author
of the decision in Roe and who also became an opponent of the death penalty. President
Gerald Ford nominated John Paul Stevens, who has generally voted with the Court's
liberals, and President George H.W. Bush nominated David Souter, who essentially
took Justice Brennan's place as a reliable supporter of judicial activism and liberal
causes. Kim Issac Eisler, Bush v. Kerry, WASHINGTONIAN PEOPLE, Apr. 2004 (copy on
file with the author). At the time of the decision in Planned Parenthood of Southeastern
Pennsylvania v. Casey, which reaffirmed the decision in Roe, the Court consisted of
eight justices who had been appointed by Republican Presidents and one who had been
appointed by a Democratic President. The decision pitted five Republican appointees
against three Republican appointees and one Democratic appointee.
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had made judges "dependent upon his will alone, for the tenure of
their offices, and the amount and payment of their salaries."' 48 Arti-
cle III of the United States Constitution created the Supreme Court as
a co-equal branch of government and specified that justices of the Su-
preme Court and justices and judges of the inferior courts created by
Congress should "hold their Offices during good Behaviour."1 49 The
Constitution, therefore, subjects federal justices and judges to scru-
tiny only in assessing their qualifications to begin serving.' 50

Alexander Hamilton devoted considerable attention in the Feder-
alist Papers to justifying the Constitution's system for retaining
judges.' 5 ' Defending the concept of service during good behavior,
Hamilton argued that the judiciary was the "least dangerous" of the
three branches of government, since the executive branch had the
"sword" and the legislative branch had the "purse," whereas the judici-
ary had only "judgment." 5 2 Since it was so weak, contended Hamil-
ton, and could never endanger the general liberty of the people, it
needed the special protection of de facto life tenure to avoid it being
"overpowered, awed or influenced by its co-ordinate branches."' 5 3

Hamilton did, however, caution that his observation that the judiciary
could never endanger the general liberty of the people was true only to
the extent that "the judiciary remains truly distinct from both the leg-

148. THE DECLARATION OF INDEPENDENCE para. 10 (U.S. 1776).
149. U.S. CONST. art. III, § 1. These type of judges are known as Article III judges.

Congress has created other courts on which the judges serve fixed terms: e.g., bank-
ruptcy courts, for which judges serve terms of fourteen years (28 U.S.C. § 152(a)(1)
(2000)), the tax courts, for which judges serve terms of fifteen years (26 U.S.C. § 7443(e)
(2000)), and the Court of Federal Claims, for which judges serve terms of fifteen years
(28 U.S.C. § 172(a) (2000)). In addition, Congress has created an entire system of ad-
ministrative law judges, who are civil servants. 5 U.S.C. §§ 3105, 4301(2)(D) (2000).
Ramspeck v. Fed. Trial Exam'rs Conference, 345 U.S. 128, 133 (1953), rehearing denied,
345 U.S. 931 (1953).

150. Judges of United States district courts and justices of United States Courts of
Appeal are also appointed by the President, by and with the advice and consent of the
Senate. 28 U.S.C. §§ 44, 133 (2000). Judges and justices may be removed by impeach-
ment, U.S. CONST. art. I, § 2, cl. 5; art. I, § 3, cl. 6; art. I, § 4, but removal from office
requires a two-thirds majority in the Senate. This method of removal has only rarely
been attempted and has, in practice, been limited to serious misconduct and even crimi-
nal behavior. The threat of impeachment may also induce judges or justices to resign.
For a discussion of the use of the impeachment process to remove judges from office, see
Emily Van Tassel, Resignations and Removals: A History of Federal Judicial Service-
and Disservice-1789-1992, 142 U. PA. L. REv. 333, 335-37, 366-69 (1993).

151. Alexander Hamilton, in Federalist Paper No. 76 dismissed the concept of elec-
tions for offices such as judges in one sentence as "impracticable." THE FEDERALIST No.
76 (Alexander Hamilton).

152. THE FEDERALIST No. 78 (Alexander Hamilton).
153. Id. "[N]othing can contribute so much to [the judiciary's] firmness and inde-

pendence as permanency in office... Periodical appointments, however regulated, or by
whomsoever made, would, in some way or other, be fatal to [the judiciary's] necessary
independence." Id.
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islature and the executive."1 54 In that case, "[]iberty... would have
everything to fear from its union with either of the other depart-
ments."155 He also noted, "To avoid an arbitrary discretion in the
courts, it is indispensable that they should be bound down by strict
rules and precedents." 156 As the earlier portion of this Article has
demonstrated, Hamilton's fears have materialized. The Supreme
Court has become a supra-legislature, combining judicial and legisla-
tive powers and raising exactly the possibilities of union that Hamil-
ton warned against. Moreover, the United States Supreme Court has
certainly not felt itself bound by strict rules and precedents in its in-
terpretation of the Constitution, and has created, in itself, "[tihe
power... to mould [laws] into whatever shape it may think proper;
especially as its decisions will not be in any manner subject to the
revision or correction of the legislative body."1 57 Perhaps even Alex-
ander Hamilton, the great defender of judicial service during good be-
havior, would agree that the character of the modern Supreme Court
requires a different system of tenure.

B. THE STATES: ELECTIONS THE RULE

States have developed systems for selecting, retaining, and re-
moving judges and justices that differ from the federal model. Many
of these systems involve elections. The Jacksonian populist idea of an
elected judiciary, based on the concept that judges should be accounta-
ble to the public, influenced the states to experiment with the concept
that judges should either be elected outright, or that they should at
least be subject to some type of electoral review during their ten-
ure. 158 Elections now play a role in more than eighty percent of non-
federal jurisdictions in the United States. 159 State systems of judicial

154. Id.
155. Id. The danger of uniting the legislative branch with the judiciary is simpler to

understand: a legislature that a particular political party controlled would not be in-
clined to convict members of that party, but would show little hesitation in convicting
members of the opposing political party.

156. Id.
157. Id.
158. Madame Justice Sandra Shultz Newman & David Mark Isaacs, Historical

Overview of the Judicial Selection Process in the United States: Is the Electoral System
in Pennsylvania Unjustified?, 49 VILL. L. REV. 1, 7 (2004). In 1832 Mississippi became
the first state to require judicial elections. New York followed suit in 1846. While every
state that entered the Union before 1845 had done so with an appointed judiciary, every
state that entered the Union between 1846 and 1912 provided for judicial elections. The
situation began to swing back to an appointed judiciary in the late Nineteenth Century.
Federalist Society, Judicial Selection White Papers (2003), available at httpj/www.fed-
soc.org/Publications/White%20Papers/judicialelection.htm.

159. Newman & Isaacs, 49 VILL. L. REV. at 13. Vermont uses a system for retaining
judges and justices in which the legislature must periodically vote to reconfirm each
judge or justice. VT. CONST. § 34.

[Vol. 39



2006] ELECTING FEDERAL JUDGES AND JUSTICES 733

elections have their opponents 160 and proponents. 16 1 Fundamental to

160. Opponents of judicial elections argue that voters have difficulty assessing the
qualifications of judicial candidates and that campaigns, especially those involving tele-
vision, do not educate the electorate sufficiently about the merits and drawbacks of com-
peting judicial candidates. Jeffrey Stempel, Malignant Democracy: Core Fallacies
Underlying Election of the Judiciary, 4 NEV. L. J. 35, 44-45 (2003). Judges and justices
seeking election, seeking reelection, or defending themselves in a retention election also
need to raise money, creating the possibility that a litigant or lawyer who has made a
campaign contribution will be before the judge or justice in question. Republican Party
of Minn. v. White, 536 U.S. 765, 788-89 (2002) (O'Connor, J., concurring); Stempel, 4
NEV. L. J. at 45-46, 48-49. Finally, opponents of judicial elections contend that the role
of the judiciary in society is degraded by the necessity to engage in the rough and tum-
ble of electoral politics, particularly elections that are explicitly partisan. Stempel, 4
NEV. L. J. at 47, 50. Some of the opponents are quite explicit in the fear that they
express for a judiciary subject to popular elections. See Judge Peter Webster, Who
Needs an Independent Judiciary, 78 FLA. B. J. 24, 26 (2003) (stating "[p]erhaps the most
critical consideration is the likely effect of such increased accountability on one of the
judiciary's most significant functions: its counter-majoritarian role as guardian of the
rights of minorities."). Later in the same article, Judge Webster has a nearly apocalyp-
tic view of society in which judges and justices are elected:

In the criminal area, those charged with crimes would still be subject to physi-
cal and mental torture and intimidation by police intent on extracting confes-
sions, and indigents would be forced to defend themselves without the benefit
of an attorney. Equal rights for minorities would be a hollow, meaningless con-
cept because no court that was looking over its shoulder at public opinion
would risk the ire of the majority. Clearly Brown v. Board of Education, would
not have been decided the way it was by a court concerned about how the elec-
torate might vote in the next retention election. And all of this represents
merely the tip of the iceberg. Why would those who perceived that they could
not obtain justice from our courts resort to the courts at all for redress of their
grievances? Why would they not, instead, resort to the streets, and violence?

Webster, 78 FLA. B. J. at 27 (citation omitted).
Justice O'Connor has even suggested the fact that judges must face elections may

be a violation of the due process clause of the Fourteenth Amendment, since judges who
face elections are likely to feel that they have a personal stake in the outcome of every
publicized case. White, 536 U.S. at 765 (O'Connor, J., concurring). It is possible, there-
fore, that the supra-legislature may someday intervene in the state judicial systems as
it did in the state legislative systems. See RAOUL BERGER, GOVERNMENT BY JUDICIARY,
THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT 69-98 (1977).

161. Advocates of judicial elections contend that appointing judges and justices
places too much power in an elite group of non-elected lawyers, who are likely to select
judicial candidates who share the backgrounds and points of view of the appointing
authority. Julius Uehlein & David Wilderman, Opinion: Why Merit Selection Is Incon-
sistent with Democracy, 106 DICK. L. REV. 769, 769-71 (2002) (representing the position
of the Pennsylvania AFL-CIO). Much of the argument over the merits of an appointed
versus an elected judiciary is the relative influence of the plaintiffs versus the defense's
bar in the process. Federalist Society, Judicial Selection White Papers, supra note 158.
Elections, by contrast, are more transparent; people who wish to be judges or justices
may seek the office openly, which may result in more service by minorities and women
in the judiciary. Uehlein & Wilderman, 106 DICK. L. REV. at 770-71. While judicial
candidates must certainly raise money to campaign, campaign contributions may come
from many different sources, which tends to dilute the influence of any one group.
(Uehlein & Wilderman, 106 DICK. L. REV. at 770-71). To the extent that judicial elec-
tions involve an uninformed electorate, the bar and the media ought to better inform the
public about what is at stake in a judicial election and the positions and qualifications of
the competing candidates. Uehlein & Wilderman, 106 DICK. L. REV. at 770-71. The
most famous case in which a state court justice was removed from office by failing to win
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the issue of whether judges and justices should be elected or appointed
and to the conditions under which they should be retained in office is
the question of whether the method of selection and retention influ-
ences judicial decisions. In other words, do judges and justices decide
cases to please the electorate? One study of the judiciary that ex-
amined factors influencing voting behavior ofjustices of the Wisconsin
Supreme Court concluded that being appointed rather than elected 162

influenced the voting behavior of justices of the Wisconsin Supreme
Court and that there are serious ramifications to judicial selection
methods. 163 But is considering the point of view of the electorate in
deciding cases good or bad? Advocates of judicial elections contend
that elections are supposed to cause judges and justices to consider
carefully the decisions that they make, since the prospect of having to
face the voters tempers their willingness to make decisions that can-
not be justified to the body politic. Advocates of an appointed judici-
ary with de facto life tenure contend that decisions that annoy or
anger the body politic may be exactly what judges and justices must
sometimes do if they are to uphold the law and the Constitution.

The merits, however, of subjecting judges and justices to electoral
scrutiny seem well-nigh irrefutable in light of the supra-legislature
into which the Supreme Court has evolved. Supreme Court justices
have shown little reluctance to consider factors extrinsic to the Consti-
tution in their constitutional jurisprudence, so let them also consider
the probable reaction of the body politic. When justices have stopped
seeking the meaning of the Constitution, as the Supreme Court has
done in many important cases, and have imposed their own policy
preferences, such justices ought properly to justify their actions to the

a retention election was the case of California Supreme Court Justice Rose Bird. Edwin
Chen, California court fight: Rose Bird runs for her life, 242 THE NATION 43 (1986).
California Governor Jerry Brown appointed Bird to the Chief Justice position in 1977.
Chief Justice Bird narrowly won a retention election in 1978. By 1986, Chief Justice
Bird's opponents became better organized and proved able to use her voting record in
death penalty cases (she never voted to uphold a conviction when the death penalty had
been imposed) as the main issue to defeat her in that year's retention election. Califor-
nia Supreme Court Justice, 109 NEWSWEEK 26 (1987). More recently, justices of the
Pennsylvania Supreme Court faced voter anger in retention elections. James Dao, In a
Rare Battle, Justices Are Fighting for Their Seats, NEW YoRK TIMEs, Nov. 6, 2005, avail-
able at http://www.nytimes.com/2005/11/06/national/06judges.html?ex=1131858000&en
=off139c6bdOb50.

162. Jason Czarnezki, Voting and Electoral Politics in the Wisconsin Supreme
Court, 87 MARQ. L. REV. 323 (2003). Such a comparison was possible because Wisconsin
uses a mixture of appointed and elected justices on its Supreme Court. Id. at 333-34

163. Czarnezki, 87 MARQ. L. REV. at 346. The Massachusetts Supreme Court, which
decided that the Constitution of the State of Massachusetts and the United States Con-
stitution forbid state discrimination between marriage between heterosexual and homo-
sexual couples, has de facto life tenure. Newman & Isaacs, 49 VILL. L. REV. at 33.
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voters.1 64 Paradoxically, justices who have been imposing their own
policy preferences, and who are elected (especially those who are re-
elected), are better able to argue that their actions are legitimate. A
Supreme Court whose members win reelection would have greater
credibility to claim that its decisions reflect the genuine meaning of
the Constitution as understood by the present-day electorate. If the
Constitution is truly a "living document," let the people governed by it
have a voice in what that life means.

Arguments against an elected judiciary similarly ring hollow
when applied to the Supreme Court. Voters would have no more diffi-
culty distinguishing the qualifications of supra-legislators than they
do in choosing between candidates for other legislative and executive
offices. Of course, supra-legislators would need to raise money and
develop a political strategy to gain or retain their office; mere legisla-
tors must also do these things. Fund-raising and campaigning are not
too high a price to pay for justices who wish to gain or retain the sta-
tus as supra-legislators. Justices would have to decide the constitu-
tionality of campaign finance legislation while knowing that it may
affect their own reelection prospects. But what is sauce for executive
and legislative branch geese can also be sauce for judicial branch
ganders. Judicial elections would certainly subject justices to the
rough and tumble of political campaigns, but perhaps the prospect of
being roughed up in a political campaign and tumbled out of office
would cause justices to reassess their practice of declaring state laws
unconstitutional because they disagree with the policy of those laws.

V. PROPOSAL

Congress should pass an amendment to the Constitution, and
submit it for ratification to the states, that specifies Congress shall
have the power to set the terms of office and the conditions for retain-
ing office for justices of the Supreme Court and for all other Article III
courts.16 5 This proposal would retain the present system of placing

164. Requiring justices and judges to face the voters rather than prevail in a recon-
firmation vote before the Senate (similar to the system in use in Vermont, see supra
note 159) is preferable because it is possible to argue before the Senate that the only
criteria for not reconfirming a justice or judge is misconduct, rather than the judicial
philosophy or policy choices made by that justice or judge. See David McLean, Judicial
Tenure in Vermont: Does Good Behavior Merit Retention?, 24 VT. L. REV. 1321, 1347-48
(2000). In an election any argument for or against retention could be made and as-
sessed by the voters, who are accountable to themselves.

165. As amended, art. III, §1, sentence 2 would read, "The Judges, both of the su-
preme and inferior courts, shall hold their Offices [during good Behaviour] in a manner
to be prescribed by law, and shall, at stated Times, receive for their Services, a Compen-
sation, which shall not be diminished during their Continuance in Office." (Deleted lan-
guage in brackets, amended language in italics.) While this Article has dealt almost
exclusively with decisions of the Supreme Court, federal district court judges and courts
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judges and justices in their offices by nomination of the President,
with the advice and consent of the Senate. 16 6

The proposed constitutional amendment should also be accompa-
nied by legislation that gives state legislatures an idea of how Con-
gress proposes to structure the retention system. Supreme Court
justices should be appointed for eighteen-year terms, at the end of
which the justice would be required to win a retention election. Voters
would be asked, every time that they voted for a member of the House
of Representatives, simply whether or not a named justice should be
retained in office. The existing nine justices would be randomly as-
signed to terms, and the term assigned would remain with that "seat"
on the Supreme Court.16 7 At the end of each justice's term, he or she
would have to stand for a retention election. For the Supreme Court,

of appeals are also capable of imposing their own policy preferences under the guise of
constitutional interpretation. The Court of Appeals for the Ninth Circuit has been the
source of some constitutional law decisions every bit as legislative as those of the Su-
preme Court. See Jack Dunphy, Will Scott Peterson Get to Vote?, NATIONAL REVIEW ON-
LINE (Nov. 15, 2004), at http://www.nationalreview.com/dunphy/dunphy20041115O815.
asp; Jack Dunphy, Three Strikes and You're Still Out, NATIONAL REVIEW ONLINE (Mar.
6, 2003), at http://www.nationalreview.com/dunphy/dunphy030603.asp. The mischief is
merely less than the nationwide effect of a Supreme Court decision. Moreover, subject-
ing Supreme Court justices to terms and conditions of retention without a similar sys-
tem for courts of appeals justices might lead to one or more of the courts of appeals
becoming more influential than the Supreme Court, since its personnel would remain
more consistent.

166. Explicitly partisan elections for Supreme Court justices do have a great deal of
appeal. Let supra-legislators run against and defeat opponents and make their "judi-
cial" decisions with an eye towards how it will play in the next election. But the ten-
dency of the Court to act as a supra-legislature and start making decisions with no
reference at all to the Constitution or to statutes might become overwhelming. It is true
that the absence of political party identification deprives voters of an important clue as
to the orientation of the judge or justice, that retention elections are marked by low
voter interest, knowledge, and turnout, and that incumbents win retention elections
overwhelmingly. Federalist Society, Judicial Selection White Papers (2003), available
at http://www.fed-soc.orglPublications/White%20Papers/judicialelection.htm. But the
highly publicized nature of the Supreme Court's decisions would probably ensure a bet-
ter informed electorate than is generally the case in judicial retention elections. Moreo-
ver, judges and justices are genuinely apprehensive about retention elections, even
when the retention decision is made by the legislature. One judge who has been
through the process characterized it as a "humbling experience" and remarked that it
was "a good thing for judges to be reminded that they served at the pleasure of the
legislature." Author's notes on the remarks of the Honorable Amy Davenport at the
Vermont Law School Open House and Law Review Symposium-Judicial Accountabil-
ity, Apr. 1, 2005.

167. For example, assume that the constitutional amendment and associated legis-
lation were both passed by 2007 and specified that the system would become effective in
the 2008 election. Using the composition of the present Supreme Court and assigning
terms alphabetically for purposes of illustration would yield the following results: Jus-
tice Alito-2008; Justice Breyer-2010; Justice Ginsburg-2012; Justice Kennedy-2014;
Chief Justice Roberts-2016; Justice Scalia-2018; Justice Souter-2020; Justice Stevens-
2022; Justice Thomas-2024; If Justice Alito had been retained in the election of 2008
and was still on the Court at the time, he would again face a retention election in 2026.
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the justice subject to the retention election would have to receive a
majority of the electoral votes of the states on the question of whether
he or she should remain in office. 168 States would be free to split their
electoral votes by any system of whole votes they chose. If the justice
gained a majority of the electoral votes, he or she would remain on the
Court until that seat was subject to another retention election in eigh-
teen years. If the justice failed to gain a majority of the electoral
votes, that justice would lose his or her seat as soon as the result was
certified to Congress. The President, with the advice and consent of
the Senate, would name another justice to serve the term associated
with the seat of the justice who had lost. When justices resigned or
died in office, the President, with the advice and consent of the Sen-
ate, would name a replacement to serve the term and face the reten-
tion election associated with that seat. The system for selecting the
Chief Justice would remain the same. If the Chief Justice lost a reten-
tion election, the President would nominate a new Chief Justice, who
might or might not be the person nominated for the seat lost by the
chief justice. Justices of the courts of appeals would serve twelve-year
terms and federal district court judges would serve six-year terms.
The timing of the retention election for justices of the courts of appeals
would be assigned for each seat on that court of appeals, as it would
for each district court judgeship. When Congress adds seats to courts
of appeals or creates new federal judge positions, the timing of the
retention elections would have to be set. Justices of the courts of ap-
peals would have to gain a majority of the popular votes within their
circuit to be retained in office. Federal district court judges would
have to gain a majority of the popular votes within their judicial dis-
tricts to be retained in office.

Such a system would mark a "sea change" in the nature of the
Supreme Court and the federal judiciary. The biggest change, obvi-
ously, is that judges and justices would have to make decisions with
the knowledge that sometime in the future, if they chose to remain on
the bench, they would have to make a case to the voters to retain them
in office. It is possible, and even highly likely in the case of Supreme
Court justices, that a judge or justice would face an organized cam-
paign to remove him or her from office. A judge or justice would need

168. The decision to use electoral votes, rather than direct popular votes in Supreme
Court retention elections, is obviously a major policy decision. As it does in presidential
elections, using the Electoral College would enhance the power of states with smaller
populations. Since states with smaller populations are associated more with bedrock
("red state") America than with cosmopolitan ("blue state") America, it would enable the
residents of such states to incline the Supreme Court to show more deference to the
decisions of state legislatures. More explicitly, using electoral votes in retention elec-
tions would give bedrock America a more effective weapon with which to strike back at
its tormentors on the federal bench.
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to raise the funds, organize a campaign, and craft a political strategy
to gather enough votes to be retained in office. A judge or justice who
faced a retention election in a presidential election year would almost
certainly have a problem different from a judge or justice whose reten-
tion election fell in "off-year" elections. The identity and political
party of the President who would nominate and the political party
controlling the Senate that would confirm a potential replacement
would also be factors in any retention election. Resignations from the
Court and nominations to it would probably be influenced by the near-
ness of a retention election. 169 Even justices who had won a retention
election, or who had been appointed to a term for which the retention
election was many years in the future, would be able to watch as their
colleagues won or lost retention elections; the next Supreme Court re-
tention election would always be no more than two years away. All of
these considerations would, naturally, "politicize" the Court. But the
Court is already a thoroughly politicized supra-legislature. Subjecting
Court justices to retention elections would, for the first time, give the
body politic, subject to the decisions that the Court makes, a voice in
who makes those decisions. It would reinforce the idea that the Su-
preme Court is meant to serve the people, not to rule them. It is an
idea whose time has come.

VI. CONCLUSION

Modern Supreme Court constitutional jurisprudence owes little or
nothing to the Constitution and largely reflects only the policy prefer-
ences of the justices who make up the Court at any given time. Those
justices are merely lawyers whose political connections put them in
black robes. Their policy preferences are no better or wiser than those
adopted by legislatures. The justices of the Supreme Court will not,
however, stop deciding cases according to their personal policy prefer-
ences. The temptation to impose a justice's policy preferences in the
guise of constitutional interpretation is too strong to be resisted, given
the Court's complete lack of accountability. Existing mechanisms of
overturning erroneous Supreme Court decisions are unworkable and
the present system of retaining federal judges and justices does noth-
ing to hold them accountable for their decisions once on the bench.
Establishing retention elections for Supreme Court justices, justices of
the courts of appeal, and federal district court judges offers the best

169. One obvious way to game the system would be for a justice a couple of years
away from a retention election to resign. The President would then nominate a replace-
ment, who if confirmed by the Senate, would have a very short track record for the
voters to assess in the next retention election. Ordinary human vanity and the desire to
retain a position of considerable influence would probably keep this from becoming a
common way of trying to negate the effect of the retention election.
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way of restoring some type of accountability of federal courts to the
body politic for the results of their decisions. We, the people, must
effect a reform of government and assert our power to change the per-
sonnel in the supra-legislature. The Supreme Court must become ac-
countable to the body politic that it serves.
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