THE COURT, JUSTICE BLACKMUN, AND
FEDERALISM: A SUBTLE MOVEMENT
WITH POTENTIALLY GREAT
RAMIFICATIONS

JosePH F. KOBYLKAYT

Among their qualifications I would consider would be expe-
rience or great knowledge in the field of criminal justice,
and an understanding of the role some of the decisions of the
high court have played in weakening the peace forces in our
society in recent years. . . . There are other requirements I
would make of nominees to the high court which the people
have a right to know. They would be strict constructionists
who saw their duty as interpreting law and not making law.
They would see themselves as care takers of the Constitu-
tion and servants of the people, not super-legislators with a
free hand to impose their social and political viewpoints
upon the American people.
—Richard M. Nixon, candidate,
3 November 1968, New York
Times
The Constitution is a document of specified words and
construction. I would do my best to have decisions not de-
termined by my personal views and philosophy but in terms
of its definite and defined meaning . .. [however] many
times this is obscure.
—Harry A. Blackmun,
nominee,
30 April 1970, New York
Times

The White House is highly pleased and gratified that the
Senate has acted so expeditiously. The President believes
that Judge Blackmun will have an outstanding record on the
Supreme Court.

. —Ron Ziegler, Press Secretary

t Assistant Professor of Political Science, Southern Methodist University;
Ph.D., University of Minnesota; B.A., Beloit College. An earlier version of this article
was presented at the 1985 meetings of the Midwest Political Science Association. The
author would like to thank Professors Harry N. Hirsch of Harvard University and
Thomas G. Walker of Emory University for their helpful comments on the earlier
draft. Tradition and good sense dictate, however, that the author is responsible for any
errors or misinterpretations in the text.
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13 May 1970, New York
Times

Richard Nixon was very concerned with the nature of the jus-
tices he appointed to the Supreme Court. It was the locus of many of
the problems he perceived to be plaguing the nation. Only through
careful selection could he influence the decisions it handed down.
Because of the Fortas fiasco,! Nixon was able to appoint Warren E.
Burger as Chief Justice during his first year in office. Again because
of Mr. Fortas’ difficulties, Nixon was given the opportunity to ap-
point an Associate Justice the next term. For political reasons he
sought to appoint a “strict constructionist,” federal appellate judge
from the South.2 After the Senate rejected the nominations of Clem-
ent Haynesworth and G. Harrold Carswell, Nixon announced:

I have reluctantly concluded — with the Senate presently

constituted — I cannot successfully nominate to the

Supreme Court any Federal appellate judge from the South

who believes as I do in the strict construction of the Consti-

tution. . . . In selecting [Haynesworth and Carswell], I had

several criteria in mind. First and foremost, they had to be

men who shared my legal philosophy of strict construction

of the Constitution — men who would help to restore to the

United States Supreme Court the balance that it genuinely

needs -— that balance I pledged to the American people that

I would help to restore. Secondly, I set the criteria that both

have experience on the highest Federal appeals court —

next to the United States Supreme Court itself. Third, I

chose them because they were both men of the South.?
The criterion the President felt compelled to drop was the third. The
beneficiary of this decision was Harry A. Blackmun, federal appeals
judge from the Eighth Circuit. Today, Blackmun occasionally refers
to himself as “Old No. 3.4

1. In 1966, Abe Fortas had agreed to accept $20,000 a year for the term of his life
from the Wolfson Foundation in return for Fortas’ influence in helping millionaire in-
dustrialist Louis Wolfson, who was under investigation by the SEC. Investigations led
to Fortas’ resignation, which, combined with the departure of Chief Justice Earl War-
ren, left two seats on the Supreme Court to be filled by Nixon appointees. B. WooD-
WARD & S. ARMSTRONG, THE BRETHREN 18-21 (1979).

2. This “Southern Strategy” is amply discussed in many sources. See, e.g.,, H.
BaLL, COURTS AND PoLrTics: THE FEDERAL JUDICIAL SYSTEM 190-206 (1980); S.
We2SBY, THE SUPREME COURT IN THE FEDERAL JUDICIAL SYSTEM 109-83 (1984); Gross-
man & Wasby, Haynesworth and Parker: History Does Live Again, 23 S.C.L. REV. 345,
348-49 (1971); Grossman & Wasby, The Senate and Supreme Court Nominations: Some
Reflections, 21 DUKE L.J. 557, 579 (1972).

3. N.Y. Times, Apr. 10, 1970, at 14, col. 6.

4. Jenkins, A Candid Talk with Justice Blackmun, N.Y. Times, Feb. 20, 1983, § 6
(Magazine), at 20; MacKenzie, Blackmun Charts Own Course, Wash. Post, July 13,
1975, at 8, col. 1.
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Although not a Southerner, Blackmun was everything else for
which Richard Nixon could have hoped. An “inactive Republican,”
he was raised in St. Paul, Minnesota and received his undergraduate
and legal education at Harvard University. Upon graduation in 1932,
he clerked for Judge John B. Sanborn of the Eighth Circuit Court of
Appeals. After finishing this clerkship, he worked for the Minneapo-
lis law firm of Dorsey, Coleman, Barker, Scott, & Barber for sixteen
years. In 1950, he left Dorsey for a nine-year stint as resident counsel
for the Mayo Clinic. It was from this position that Eisenhower ap-
pointed him to the Eighth Circuit Court of Appeals seat vacated by
his former boss, Judge Sanborn.5

Blackmun’s reputation on the appeals court was largely one of
caution and restraint. Michael Pollet argued that the themes that
emerged from his jurisprudence in this period were “judicial re-
straint, an appreciation for the limits of judicial authority and defer-
ence to state and legislative prerogatives.”®¢ Here he established a
record as a moderate on civil rights and a conservative — opposed to
active judicial protection — on defendants’ rights and civil liberties
questions. In addition to his decisional direction, Blackmun’s rhetoric
sometimes called into question the role of the courts in permitting
what he saw to be social deviance: “Statements in several Blackmun
opinions expressing his distaste for what he saw as the new permis-
siveness in American society were similar in tone to an oft-expressed
theme of the Nixon administration.”?” These statements were not iso-
lated instances, and Blackmun’s concern for a perceived decaying
moral tone in society has continued since his elevation to the
Supreme Court. From that Bench he blasted a defendant for his “ab-
surd and immature antic” in wearing a jacket adorned with the
message “Fuck the Draft.”® Off the bench he has regularly assailed
the “restless excess of stimulus” bombarding citizens, and the demise
of a “concept of Sin” giving rise to “situation ethics” and “convenient
excuses” to explain all actions.? Given his disinclination to judicial
activism and innovation and his conservative moral stance, Blackmun
appeared to be a judge of conservative mind and manner — the kind
of Justice Richard Nixon wanted on the Supreme Court.

Adding to Blackmun’s attractiveness was his long friendship

5. The biographical material in this paragraph is largely drawn from Foote, Mr.
Justice Blackmun, 21 HARv. L. SCH. BULL. 18 (1970), and Pollet, Harry A. Blackmun,
in 5 THE JUSTICES OF THE UNITED STATES SUPREME COURT 3 (L. Friedman ed. 1978).

6. Pollet, supra note 5, at 8.

7. Id. at5.

8. Cohen v. California, 403 U.S. 15, 27 (1971) (Blackmun, J., dissenting).

9. See Blackmun, Some Goals for Legal Education, 1 OHIO N.U.L. REV. 403, 408
(1974); Blackmun, Thoughts About Ethics, 24 EMORY L.J. 3, 9, 14 (1975).
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with Nixon’s first Court appointee, Chief Justice Warren Burger.
They met in their youth at Sunday school, and their friendship en-
dured. Blackmun was the best man at Burger’s wedding, and some
believe that Burger, himself appointed to the federal appellate court
by Eisenhower, was instrumental in securing Blackmun’s appoint-
ment to the Eighth Circuit Court of Appeals.l® After the failed
nominations of Haynesworth and Carswell, Burger suggested the
consideration of his old friend.1? As Pollet notes:

In light of President Nixon's frequently pronounced pol-

icy of appointing to the Supreme Court only those persons

who were committed to his values, and because of Black-

mun’s long association and friendship with Chief Justice

Burger, it was widely anticipated . . . that the new Justice

would be as conservative in his judicial outlook as were both

Nixon and Burger.12
The friendship shared by Burger and Blackmun was an additional se-
curity that the “conservative” Blackmun would remain so. While
Burger was domineering in personal style, Blackmun was “Mitty-
ish,” and it was reasonable to expect that Burger would exert strong
sway over his old friend. For a President concerned with checking or
reversing activist trends identified with the Court of the previous
Chief Justice, the Blackmun appointment on the heels of the Burger
appointment seemed to be a promising start.

Initially, it looked as if Blackmun’s appointment would work out
exactly as Nixon had hoped. In cases decided formally during his
first Term on the Court, the two friends voted together 89.9% of the
time. In fact, the two Justices were in agreement on about 85% of
those decisions formally handed down during their first four terms
together on the Bench.!® In the popular press, this togetherness
earned them the nickname of “the Minnesota Twins,” and Blackmun
that of “hip-pocket Harry.”1* On the scholarly side, Philip Kurland
noted in 1971:

On the right . . . there has been an extraordinary compati-

bility of views between the Nixon appointees. . . .15 The to-

getherness of the Chief Justice and Mr. Justice Blackmun
[is] reminiscent of the teamwork of Chief Justice Taft and

10. Foote, supra note 5, at 20.

11. Pollet, supra note 5, at 7.

12. .

13. See the November issues of volumes 85 through 90 of the HARVARD L.aw RE-
VIEW for the summary data.

14. B. WOODWARD & S. ARMSTRONG, THE BRETHREN 122 (1979).

15. Kurland, 1970 Term: Notes on the Emergence of the Burger Court, 1971 Sup.
CT. REV. 265, 268. Philip Kurland is a professor of law at the University of Chicago
School of Law and was law clerk to Justice Frankfurter in 1945.
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Mr. Justice Van Devanter. . . .18 Its primary significance

lies in the fact that it brought the Warren Court movement

in constitutional doctrine to a sudden halt.17
This “togetherness” is even more impressive when one notes that in
those cases where the Court was “sharply divided” — i.e., cases
where there were three or four dissenters — Burger and Blackmun
voted together 89.1% of the time.l8 Indeed, when all four of Nixon’s
appointees were in place, the Court moved forcefully against Warren
Court trends in areas such as criminal procedure and obscenity.1?
Blackmun was a crucial vote in many of these narrowly decided
cases.

However, since his first few Terms on the Court, Blackmun has
gradually drifted away from his strong voting alliance with the Chief
Justice. Not only has he moved away from his friend, but he has in-
creasingly voted with Burger’s main ideological and intellectual ad-
versary — Justice Brennan. This can be demonstrated easily by
reference to statistics compiled annually in the Harvard Law Review.
See next page. These data demonstrate that Blackmun’s voting pat-
terns have changed. Since the 1977 Term, he has been less inclined
to vote with Burger and Rehnquist. Beginning with the 1978 Term,
he has increasingly tended to vote with Brennan and Marshall.
While these data do not demonstrate an immense shift in voting be-
havior, they do suggest that something has happened on the Court
and to Justice Blackmun.

Another way to get at the significance of Blackmun’s changing
pattern of voting alliance is to examine his position in those cases de-
cided by the barest margin — 5-4. This information can be found in
the November issues of the Harvard Law Review. Unfortunately,
these data are only reported for Terms beginning with 1981, so no
significant longitudinal analysis can be undertaken here.2® However,
even these limited data reveal an interesting phenomenon: In 5-4 de-
cisions, Blackmun is more likely to vote with Brennan and Marshall
than with Burger, Rehnquist, and, now, O’Connor. For sake of analy-
sis, I term Blackmun’s joinder with Brennan and Marshall a “left”

16. Id. at 271.

17. Id. at 272.

18. Pollet, supra note 5, at 7.

19. On criminal procedure, see L. LEVY, AGAINST THE LAW 137-38 (1974). On ob-
scenity, see J. Kobylka, Organizational Response to a Changing Litigation Environ-
ment: The Effect of Miller v. California (1973) on the Litigation Patterns of
Libertarian Organizations, Paper Presented at the 1984 Meeting of the Midwest Polit-
ical Science Association (Apr. 1983).

20. I am currently compiling a data base of all Supreme Court decisions and votes
since Blackmun came on the Court in 1970. When completed, this will facilitate a
more complete longitudinal analysis of this kind as well as other types of relevant
quantitative analyses.
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bloc and that with Burger, Rehnquist, or O’Connor a “right” bloc.21
The results of this grouping are reported below.

TABLE 2:
BLACKMUN'’S POSITION IN 5-4 DECISIONS —
1981 - 1983 TERMS

LEFT RIGHT NEITHER TOTAL

1981 TERM
majority 17 2 1 20
minority 9 1 1 11
1982 TERM
majority 10 2 2 14
minority 17 2 0 19
1983 TERM
majority 6 3 2 11
minority 12 2 3 17
TOTALS 71 12 9 92
majority 33 (f 5 45
minority 38 5 4 47

Data from 95-98 Harvard Law Review, November Issues.

These data demonstrate that, at least in closely contested cases be-
tween the 1981 and 1983 Terms, Blackmun has been voting more fre-
quently in a bloc made up of “left” Justices than with that of “right”
Justices. Even in the 1983 Term — a Term that saw Blackmun vot-
ing more frequently with Burger than Brennan — in 5-4 decisions he
voted with Brennan more often (eighteen to six) than with Burger.
Again, Blackmun seems to have strayed from his initial voting nexus
with the Chief Justice. On a Court as closely divided as the present
one — from the time of O’Connor’s appointment through the 1983
Term, it handed down 315 nonunanimous decisions, of which 92
(29%) were 5-4 — the movement of a Justice from primary identifica-
tion with one camp to another represents an important shift in Court
dynamics.

Blackmun’s shift raises a number of intriguing questions. First,
has there been a corresponding change in his jurisprudence? If so, in

21. The explanation for grouping into these rough “left” and “right” blocs is as
follows. A joinder of a block is called “left” if Brennan and Marshall were in that
group of Justices; “right” if two of either Burger, Rehnquist, or O’Connor were in that
group of Justices; and “neither” if the anchors of the “left” and “right” blocs split their
votes.
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what areas has this occurred? Has Blackmun’s jurisprudence moder-
ated in all areas of law treated by the Court, or has it done so in only
a few? If the latter is the case, why has his jurisprudence changed
only there? Has his “liberalization” occurred in issue areas not
treated as extensively by the Court during his first few Terms?

A second set of questions concerns why the shift occurred. A
number of hypotheses, not mutually exclusive, are conceivable. His
first few Terms on the Court, Blackmun may have experienced what
Eloise Snyder has implied as the “freshman effect.”?2 It is logical
that Blackmun would choose the Chief Justice to follow because of
their long-standing ties. As Blackmun grew more sure of himself,
the influence of this “effect” may have lessened, enabling him to
chart his own course more independently. Causal data in Tables I
and II suggest the plausibility of such an explanation. In The Breth-
ren, much is made of the “liberal” Justices’ strategy of cultivating
Harry.2® In addition, Foote contends that one can see a growth in
Blackmun’s jurisprudence during his tenure as an appellate judge,?*
and Blackmun has suggested that “it takes five years for me to learn
a new job.”25 Although a new Justice with prior bench experience
may be expected to be less affected by a freshman effect, it is con-
ceivable that it took Blackmun a while to adopt an independent role
orientation with which he felt comfortable. Such an orientation does
not, by itself, explain his voting behavior. However, it does establish
a context in which other factors operate to condition his vote choice.

A second hypothesis suggests that over time Blackmun has
grown more “liberal” on some matters. A number of factors support
such a hypothesis. The reaction to his opinion in Roe v. Wade?6
(1973) might have led him to see civil liberties questions from a dif-
ferent perspective. Of the letters and comments he received because
of this opinion, he said:

[A] lot of it was abusive. And I think you can think of
any name to call someone, and I have been called it.
Butcher of Dachau, murderer, Pontius Pilate, King Herod,
you name it. It's all in there. Some of it is very

22. Synder, The Supreme Court as a Small Group, 36 Soc. FORCES 232, 237-38
(1958). I am using Professor Snyder’s concept very loosely. Her argument is that new
arrivals to the Court will vote in a centrist manner until they feel comfortable to act
more autonomously. Id. at 237. Blackmun'’s alliance with Burger was not really cen-
trist. However, given his previous association with the Chief Justice, the voting pat-
tern of his first few Terms suggests that a type of “freshman effect” helps to explain
his behavior.

23. B. WOODWARD & S. ARMSTRONG, supra note 1, at 163-64, 224-25, 230-31.

24. Foote, supra note 5, at 24.

25. MacKenzie, supra note 4, at 8, col. 2.

26. 410 U.S. 113 (1978).
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intemperate.2?

A number of court watchers have seen this case as the genesis of
Blackmun’s evolution. Burt Neuborne, then professor of law at New
York University School of Law, argued that his shift is traceable to
Roe,® and another commentator contended that it was a “turning
point in the Justice’s career on the bench.””2? Since this case, Black-
mun has been more inclined to speak of the courts as “a possible tool
for attacking human deprivation and violations of human rights.”30
He has also spoken recently of the Court’s leadership role when
other branches have failed to act, and of the need for gradual evolu-
tion in the law.31 It is possible that Roe, and the reaction to it,
worked to “liberalize” his jurisprudence.

A third hypothesis to account for Blackmun's changed voting be-
havior relates to institutional dynamics. Since his appointment, Jus-
tices Black, Harlan, Douglas, and Stewart have left the Court. Their
replacements were Powell, Rehnquist, Stevens, and O’Connor. These
new Justices have moved the Court decidedly to the right in a
number of areas. Blackmun is on record as being sensitive to polit-
ical manipulation of the membership and direction of the Court:

When Potter Stewart was here, . . . I lined the Court up as

2-5-2 on the spectrum. There were five of us in the center,

and whoever prevailed in a case had to get votes out of the

center. And certainly now I think it’s a 2-4-3 setup. . . . I

know I would be happier if the Court didn’t plunge back and

forth from left to right, just by the addition of a new

Justice.32
The appointment of Sandra Day O’'Connor seems to have made
Blackmun more sensitive to the political nature of presidential nomi-
nations to the Court. Since her appointment, he has said that the
Court must be prevented from “plunging rapidly to the right.”33 See-
ing her as a third conservative vote, Blackmun has suggested that it
is “his responsibility to correct the imbalance her presence creates."34
Blackmun’s decision not to retire at age seventy-five may have re-

27. Schorr, A Justice Speaks Out: A Conversation with Harry A. Blackmun, in P.
WoLL, AMERICAN GOVERNMENT: READINGS AND CASES, 580 (8th ed. 1982), Peter Woll,
editor, p. 500.

28. Neuborne, Blackmun: Intellectural Openness Elicits Needed Respect for the
Judicial Process, NAT'L L.J. February 18, 1980, at 18, col. 2.

29. V. BLasl, Profiles of the Justices, in THE BURGER COURT 242 (V. Blasi ed.
1983). Mr. Blasi is a Professor of Law at the University of Michigan.

30. Remarks of Harry A. Blackmun at the Franco-American Colloquium on
Human Rights 17 (Dec. 19, 1979) (available in Harvard Law School Library).

31. Schorr, supra note 27, at 575-80.

32. Jenkins, supra note 4, at 23.

33. Id. at 20.

84. IH. at 57.



18 CREIGHTON LAW REVIEW [Vol. 19

sulted from his continuing fears for the balance on the Court, and his
role in maintaining that balance.3® His fears may be founded on
President Reagan’s appointment of O’Connor and the increased pop-
ular politicization of Supreme Court nominations which Reagan’s
presence in the White House has engendered. This change in institu-
tional dynamics provides a third plausible hypothesis explaining his
jurisprudential evolution.

The above hypotheses all suggest that Blackmun’s seeming shift
has resulted from changes in his voting behavior. A fourth hypothe-
sis suggests the contrary. It is possible that Blackmum has not
changed his mind on a number of issues treated by the Court. In-
stead, his apparent movement to the left may not be the result of his
change but that of others on the Court. When other Justices take dif-
ferent stances on questions than they had previously, Blackmun’s
consistency may create the illusion of a change on his part. Unless
one is careful, the shift of other Justices may mask the static quality
of Blackmun’s approach to some questions of law.

A final hypothesis for Blackmun’s shift concerns his understand-
ing of the role of the Justices on the Court. Many studies have
demonstrated the importance of role conceptions for judicial deci-
sionmaking.3¢ Blackmun has such a conception. He made this clear
during his Senate nomination hearings when he noted that as a per-
son he abhorred the death penalty and as a legislator he would vote
against it, but as a judge he would uphold it as a constitutionally per-
missible legislative policy.3”7 This notion of deference to the legisla-
ture is not the only aspect of Blackmun’s conception of his role. He
also sees himself as a balancer, having theorized:

The Preamble speaks of the blessings of liberty. It also

speaks of domestic tranquility. The two are not completely

compatible. . . . [I]n that Preamble one finds the basic pre-
scription for the process of balancing. This, I suppose, is in
large part what justice is. . . . So in the law we are destined

to continue to endeavor to maintain values and to balance

value against value to determine in a given context which is

to prevail.38

35. Id. at 66. Blackmun has stated, “ I think age 75 is the time I ought to take a
look at retirement.” Id. Blackmun turned 79 on November 12, 1985.

36. See, e.g., Gibson, Judge’s Role Orientations, Attitudes, and Decisions: An In-
teractive Model, 72 AM. PoL. Sc1. REv. 911 (1978); Howard, Role Perceptions and Be-
havior in Three U.S. Courts of Appeals, 39 J. OF PoL. 916 (1977).

37. See discussion of the Senate hearings on Blackmun’s nomination, New York
Times, 18 April 1970.

38. Remarks of Harry A. Blackmun at the University of Arkansas School of Law,
Waterman Hall Addition Dedication (April 7, 1976), reprinted in 30 ARK. L. REV. at ix,
xxi (1976). .
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Court watchers have largely taken Blackmun at his word on this.
One commentator noted that his approach to cases has been “accused
of lacking vision and laboring too much over small points,” but at the
same time he comments that Blackmun “has impressed Court ob-
servers with his diligence, open-mindedness, and capacity for
growth.”®® One of those who perceives such growth is Burt
Neuborne. He sees Blackmun’s jurisprudence to be “non-ideological,
technically satisfactory, [and] intuitively fair,” and compares him fa-
vorably to Justice Harlan.#® At another point Neuborne, then Legal
Director of the American Civil Liberties Union, noted:

To my mind, Blackmun is a terrific dispute resolver, but he

is not a great teacher. He’s a brilliant pragmatist, but only a

passable theoretician.4!

Blackmun’s jurisprudence is marked by a moderate, nondoctrinal ap-
proach to the cases that come before him. This will probably keep
him from being viewed as a great Justice, but it does serve to keep
him a flexible one: when new weights are added to the scale, he is
less likely to report old readings.

The whole of Blackmun’s jurisprudence and his evolution as a
Justice is too great to take on here.4?2 But while the whole cannot be
examined, a part can. This Article focuses on a change in Black-
mun’s conception of federalism. It examines his treatment of this is-
sue from National League of Cities v. Usery*® (1976) to Garcia v. San
Antonio Metropolitan Transit Authority** (1985). This is an impor-
tant issue area for three reasons. First, at a time when the Reagan
administration is arguing for a more decentralized governmental bal-
ance, the Supreme Court has taken away its primary doctrinal sup-
port — National League of Cities. Second, examination of the
Court’s treatment of this issue gives us a view of the decisional dy-
namics on the Court — Blackmun'’s vote in Garcia was the crucial
fifth, and he had to leave his National League of Cities companions
to give that decision’s dissenters a majority to overrule it. And fi-
nally, it provides a window through which Blackmun’s evolution can
be examined. This analysis suggests that, at least in this area, it is
not Blackmun'’s jurisprudence that has changed; what has changed is
his view of the cumbersomeness of judicial application of distinctions
drawn from the tenth amendment, and his perception of the agenda

39. Blasi, supra note 29, at 242.

40. Neuborne, supra note 28, at 23, col. 3.

41. Jenkins, supra note 4, at 57 (quoting Burt Neuborne).

42. This is the subject of a much larger study currently underway. See note 20
supra.

43. 426 U.S. 833 (1976).

44. 105 S. Ct. 1005 (1985).
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of other Justices. Like balancers such as Cardozo, Frankfurter, and
Harlan, when a distinction loses its capacity to be applied clearly, it
must be jettisoned as judicially unworkable.43

THE SUPREME COURT AND GENERAL QUESTIONS
OF FEDERALISM

Any analysis of federalism must begin with the tension between
the broad scope of powers given to the national government by the
Constitution, affirmed in early cases such as McCulloch v. Mary-
land*6 (1819) and Gibbons v. Ogdent” (1824), and the tenth amend-
ment which states: “The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.”4® Chief Justice Marshall’s
understanding of the scope of the national government’s powers was
best stated in McCulloch:

[W]e must never forget, that it is a constitution we are ex-

pounding. . . .42 Let the end be legitimate, let it be within

the scope of the constitution, and all means which are appro-

priate, which are plainly adapted to that end, which are not

prohibited, but consist with the letter and spirit of the con-
stitution, are constitutional.5°
While there is some disagreement about the precise nature of the
concept of federalism which Marshall articulated here,?! it is clear
that he saw the federal government as predominant when working
within its sphere.

In the late nineteenth and early twentieth centuries, the Court
turned away from this position to strike legislation it perceived to
regulate impermissibly the economy. The Court, in its decisions in
United States v. E.C. Knight Co.52 (1895), Hammer v. Dagenharts3
(1918), Schechter Poultry Corp. v. United States* (1935), and Carter

45. See Gideon v. Wainwright, 372 U.S. 335, 349-52 (1963)(Harlan, J., concurring);
B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 142-80 (1921); E. LEVI, AN INTRO-
DUCTION TO LEGAL REASONING 3-4 (1949).

46. 17 U.S. (4 Wheat.) 316 (1819).

47, 22 U.S. (9 Wheat.) 1 (1824).

48. U.S. CONST. amend. X.

49, McCulloch, 17 U.S. (4 Wheat.) at 407 (emphasis original).

50. Id. at 421.

51. See Barber, National League of Cities v. Usery: New Meaning for the Tenth
Amendment?, 1976 Sup. Ct. REV. 161, 165-69; Choper, The Scope of National Power
Vis-a-Vis the States: The Dispensability of Judicial Review, 86 YALE L. J. 1552, 1607-
09 (1977).

52. 156 U.S. 1, 11-13 (1895).

53. 247 U.S. 251, 275-76 (1918).

54. 295 U.S. 495, 528-29, 549-50 (1935).
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v. Carter Coal Co.55 (1936), read the tenth amendment to provide a
judicially enforceable affirmative limit on the powers of the national
government. In its famous “switch in time” in 1937, the Court laid
the groundwork for the demise of this interpretation. The death
knell came four years later in United States v. Darby5¢ (1941). Writ-
ing for a unanimous Court, Chief Justice Stone said:

The [tenth] amendment states but a truism that all is re-
tained which has not been surrendered. There is nothing in
the history of its adoption to suggest that it was more than
declaratory of the relationship between the national and
state governments as it had been established by the Consti-
tution before the amendment or that its purpose was other
than to allay fears that the new national government might
seek to exercise powers not granted, and that the states
might not be able to exercise fully their reserved pow-
ers. . . . From the beginning and for many years the
amendment has been construed as not depriving the national
government of authority to resort to all means for the exer-
cise of a granted power which are appropriate and plainly
adapted to the permitted end.5?

Th1s decision seemed to signal the end of judicial scrutiny of congres-
sional regulation of the national economy.® As A.H. Feller, then
Professor of Law at Yale Law School, noted when the decision came
down:
The Amendment reads like a truism — the history of its
adoption shows that it was intended to be a truism. Yet read
in the light of a zealous desire to restrict the exercise of Fed-
eral power it became for a time an impenetrable barrier to
effective governmental action. . . . Now we know what we

should have known all along — the Tenth Amendment
means what it says.5®

Until 1976, the tenth amendment languished in a dormant or
dead state. To the injuries it suffered in Darby and Wickard v. Fil-
burn® (1942) was added the insult of cases such as Heart of Atlanta
Motel v. United StatesS! (1964), Katzenbach v. McClung®? (1964), and

55. 298 U.S. 238, 293-97 (1936).

56. 312 U.S. 100 (1941).

57. Id. at 124.

58. See Stern, The Commerce Clause and the National Economy (pt. 2), 1933-1946,

59 HARv. L. Rev. 883, 890-91 (1946); Stern, The Problems of Yesteryear - Commerce
and Due Access, 4 VAND. L. REv. 446 (1951).

59. Feller, The Tenth Amendment Retires, 27 A.B.A. J. 223, 227 (1941).
60. 317 U.S. 11 (1942).

61. 379 U.S. 241 (1964).

62. 379 U.S. 294 (1964).
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South Carolina v. Katzenbach®® (1966). However, Heart of Atlanta
and McClung concerned a commerce regulation of the private sector,
and South Carolina v. Katzenbach addressed Congress’ power under
the fifth section of the fourteenth amendment. It was not until 1968
that the Court treated the question of whether the national govern-
ment could, under the authority of the commerce clause, regulate
wages paid to public sector employees of state and local governments.
In Maryland v. Wirtz%¢ (1968), it held that it could.

Wirtz involved the 1966 extension of the Fair Labor Standards
Act (FLSA) to public as well as private hospitals, nursing homes, and
educational institutions. These institutions, and hence the state or lo-
cal governments that operated them, were required to subscribe to
federal maximum hour and overtime pay standards. The Court held
6-2, with Harlan writing for the majority, that Congress had the au-
thority under the commerce clause to prescribe regulations governing
hours and wages of all employees regardless of their employer. To
the argument that this regulation violated limitations imposed on the
national government by the tenth amendment, the Court responded:

[Congress had] “interfered with” these state functions only

to the extent of providing that when a State employs people

in performing such functions it is subject to the same restric-

tions as a wide range of other employers whose activities af-

fect commerce, including privately operated schools and
hospitals. . . .85 This Court . . . will continue to examine
federal statutes to determine whether there is a rational ba-

sis for regarding them as regulations of commerce among

the States. But it will not carve up the commerce power to

protect enterprises indistinguishable in their effect on com-
merce from private businesses, simply because those enter-
prises happen to be run by the States for the benefit of their
citizens.56
The majority specifically rejected the relevance of state sovereignty
limitations on the exercise of delegated powers, contending that the
national government, when acting pursuant to those powers, can
override countervailing state interests. Douglas and Stewart dis-
sented, arguing that the national government cannot “interfere un-
duly with the State’s performance of its sovereign functions of
government.”67

The Burger Court dealt with federal regulations of state wage

63. 383 U.S. 301 (1966).

64. 392 U.S. 183 (1968).

65. Id. at 193-94.

66. Id. at 198-99.

67. Id. at 205 (Douglas, J., dissenting)(quoting New York v. United States, 326
U.S. 572, 587 (1946) (Stone, C. J concurring)).
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policies for the first time in Fry v. United States®® (1975). This case
involved limitations on wage increases for state employees promul-
gated under the authority of the Economic Stabilization Act of 1970.
The Court held 7-1, with Justice Marshall writing for the majority,
the federal regulations to be a permissible exercise of the commerce
power.%® However, the Court noted in dicta that Congress could not
exercise its “power in a fashion that impairs the States’ integrity or
their ability to function effectively in a federal system.”7

While the majority left this dicta unexamined, Justice Rehn-
quist’s dissent did not. While admitting that the decision was consis-
tent with Wirtz, he argued that the latter was incorrectly decided
and should be overruled. Citing Douglas’ dissent in that case, he con-
tended that this type of federal regulation, although within the com-
merce power, posed a grave threat to federalism. It was not the
tenth amendment that specifically precluded this exercise of federal
power; it was the concept of federalism. He stated:

As it was not the Eleventh Amendment by its terms

which justified the result in Hans [v. Louisiana, 134 U.S. 1

(1890)], it is not the Tenth Amendment by its terms that

prohibits congressional action which sets a mandatory ceiling

on the wages of all state employees. Both Amendments are

simply examples of the understanding of those who drafted

and ratified the Constitution that the States were sovereign

in many respects, and that although their legislative author-

ity could be superseded by Congress in many areas where

Congress was competent to act, Congress was nonetheless

not free to deal with a State as if it were just another indi-

vidual or business enterprise subject to regulation.™

This discussion explicitly rejected the doctrinal basis of Wirtz and
urged the Court to prevent national encroachment on the preroga-
tives of sovereign states. Rehnquist was less specific on the standard
to be applied by courts treating these issues. He suggested two possi-
ble approaches: the distinction between “governmental” and “propri-
etary” activities, or that between ‘“traditional” and “other”
activities.??

Rehnquist’s dissent in Fry came to the fore of constitutional
analysis in National League of Cities v. Usery™ (1976). At issue were
the 1974 amendments to the FLSA extending its wage and hour regu-
lations to almost all employees of state and local governments. The

68. 421 U.S. 542 (1975).

69. Id. at 547-48.

70. Id. at 547 n.7.

71. Id. at 557 (Rehnquist, J., dissenting).
72. Id. at 549-59 (Rehnquist J., dissenting).
73. 426 U.S. 833 (1976).



24 CREIGHTON LAW REVIEW [Vol. 19

Court, with Rehnquist writing for a 5-4 majority, largely adopted the
substance of his Fry dissent and reversed Maryland v. Wirtz.74
Joined by Justice Stewart — the sole remaining Wirtz dissenter —
 and the other Nixon appointees, the opinion also “marked the first
time the Court had struck down major congressional economic legis-
lation since the judicial attack on the New Deal.”?5

The majority opinion in National League of Cities made an ini-
tial distinction between commerce clause regulation of private and
public (state-operated) sectors. For the former, congressional author-
ity is “limited only by the requirement that ‘the means chosen . . .
must be reasonably adapted to the end permitted by the Constitu-
tion.”””® However, when Congress regulates “States and subdivisions
of States as employers,””” the “ ‘Tenth Amendment . . . is not with-
out significance.’””® Relying on precedents largely handed down
before judicial validation of the New Deal,?® the majority argued that
the Court had “repeatedly recognized that there are attributes of sov-
ereignty attaching to every state government which may not be im-
paired by Congress, not because Congress may lack an affirmative
grant of legislative authority, but because the Constitution prohibits
it from exercising the authority in that manner.”8° In striking down
the provisions of the FL.SA as they applied to state employees, Rehn-
quist summarized the reasoning used by the majority:

Congress may not exercise that power so as to force directly

upon the States its choices as to how essential decisions re-

garding the conduct of integral governmental functions are

to be made.8!
While not clearly delineating these functions, the Court did say that

74. Barber, supra note 51, at 176-81. Barber argues that Rehnquist’s argument in
National League of Cities, that the tenth amendment expressly declares that Congress
cannot impair the states’ integrity or their ability to function effectively in a federal
system, is inconsistent with his position in Fry that the amendment by its terms does
not limit congressional power. Id. at 176-81. However, two responses to this assertion
suggest themselves. First, Rehnquist does argue in Fry that principles of federalism
reflected in the tenth amendment limit the scope of congressional power. Thus, Rehn-
quist’s position on the tenth amendment is not necessarily inconsistent. Second, in Na-
tional League of Cities, to hold the majority required distinguishing Fry, whereas his
dissent in Fry did not involve such a compromise. If there is a subtle shift in his treat-
ment of the tenth amendment in these cases, this might explain it.

75. C. H. PRITCHETT, CONSTITUTIONAL LAW OF THE FEDERAL SYSTEM 234 (1984).

76. National League of Cities, 426 U.S. at 840 (quoting Heart of Atlanta Motel v.
United States, 379 U.S. 241, 262 (1964)).

7. Id. at 841.

8. Id. at 842-43 (quoting Fry v. United States, 421 U.S. 542, 547 n.7 (1975)).

79. Metcalf & Eddy v. Mitchell, 269 U.S. 514 (1926); Coyle v. Oklahoma, 221 U.S.
559 (1911); Texas v. White, 74 U.S. (7 Wall.) 700 (1868); Lane County v. Oregon, 74 U.S.
(7 Wall.) 71 (1868).

80. National League of Cities, 426 U.S. at 845.

81. Id. at 855.
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they must be “essential to [the] separate and independent existence”
of the states,2 and suggested that “the States' abilities to structure
employer-employee relationships in such areas as fire prevention, po-
lice protection, sanitation, public health, and parks and recreation’83
were outside the permissible scope of the commerce power and “well
within the area of traditional operations of state and local
governments.”’84

Rehnquist’s was not the only opinion tendered in this case.
Blackmun concurred, writing, “I may misinterpret the Court’s opin-
ion, but it seems to me that it adopts a balancing approach.”8> Bren-
nan, joined by Marshall and White, dissented, arguing that
precedents from Gibbons v. Ogden (1824) to United States v. Darby
(1941) and Wickard v. Filburn (1942) had held that Congress’ power
under the commerce clause was plenary. He stated:

It must therefore be surprising that my Brethren should

choose this bicentennial year of our independence to repudi-

ate principles governing judicial interpretation of our Consti-

tution settled since the time of Mr. Chief Justice John

Marshall, discarding his postulate that the Constitution con-

templates that restraints upon exercise by Congress of its

plenary commerce power lie in the political process and not

in the judicial process.88
Brennan compared the position taken by the majority to that as-
sumed by the Court during the early stages of the New Deal, stating:

The only analysis even remotely resembling that adopted to-

day is found in a line of opinions dealing with the Commerce

Clause and the Tenth Amendment that ultimately provoked

a constitutional crisis for the Court in the 1930’s . . . . My

Brethren’s approach to this case is not far different from the

dissenting opinions in the cases that averted the crisis.5?
Holding the majority’s use of the affirmative limitation of the tenth
amendment “an abstraction without substance,”’8® Brennan rejected
any distinction between essential and non-essential state governmen-
tal functions and argued that “[jJudicial restraint in this area merely
recognizes that the political branches of our Government are struc-
tured to protect the interests of the States, . . . and that the States
are fully able to protect their own interests in the premises.”8® A

Id. at 845 (quoting Coyle v. Oklahoma, 221 U.S. 559, 580 (1911)).
Id. at 851.

Id. at 851 n.16.

Id. at 856 (Blackmun, J., concurring).

Id. at 857 (Brennan, J., dissenting).

Id. at 867-68 (Brennan, J., dissenting).

Id. at 860 (Brennan, J., dissenting).

Id. at 876 (Brennan, J., dissenting).

BRIRRESN
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political check, not a judicial one, protected federalism.?®

The National League of Cities decision did not stand alone.
When seen in context with decisions such as Younger v. Harris?
(1971) and Hyffman v. Pursue, Ltd.?2 (1975), it seemed to signal judi-
cial willingness to protect state political and judicial processes. It was
not clear how far this tendency would be pushed. The logic used by
the majority was aimed at commerce clause regulation, but nothing
in it seemed necessarily limited to that aspect of national power. If
the tenth amendment posed an affirmative limitation on this power,
could it not place the same limit on the spending power and action
taken under the enforcement clauses of the Civil War amendments?
While most scholars criticized the majority opinion on grounds simi-
lar to those used by the dissenters, articles in legal journals, for the
first time in a long time, began discussing the role to be played by the
courts in protecting state sovereignty.?® This role, however, turned
out to be very minimal.

In 1981, the Court clarified the standard left vague in National
League of Cities. Hodel v. Virginia Surface Mining & Reclamation
Association® involved the Surface Mining Control and Reclamation
Act of 1977. This Act set minimum federal standards with which
states had to comply and imposed federal standards on those that did
not. In essence, it gave states the choice of whether or not to partici-
pate in federal regulation of surface mining. A district court held it
unconstitutional, relying in part on National League of Cities. A
unanimous Supreme Court reversed. Writing for the majority, Jus-
tice Marshall held National League of Cities inapposite, reading the
former decision to provide a three-pronged test:

First, there must be a showing that the challenged statute

regulates the “States as States.” ... Second, the federal
regulation must address matters that are indisputably “attri-
bute[s] of state sovereignty.” . . . And third, it must be ap-

90. Id. at 876-77. Stevens’ dissent added little of substance to Brennan’s analysis.
Id. at 880-81 (Stevens, J., dissenting).

91. 401 U.S. 37 (1971).

92. 420 U.S. 592 (1975).

93. See, e.g., Barber, supra note 51; Choper, supra note 51; Tribe, Unraveling Na-
tional League of Cities: The New Federalism and Affirmative Rights to Essential Gov-
ernment Services, 90 HARV. L. REV. 1065 (1977); Michelman, States’ Rights and States’
Roles:  Permutations of “Sovereignty” in National League of Cities v. Usery, 86 YALE
L. J. 1165 (1977); Nagel, Federalism as a Fundamental Value: National League of Cit-
ies in Perspective, SUP. CT. REv. 81 (1981); Phillips, The Declining Fortunes of Na-
tional League of Cities v. Usery, 21 AMER. Bus. L.J. 89 (1983); Note, Federalism and
the Commerce Clause: National League of Cities v. Usery, 62 Iowa L. REV. 1189 (1977);
Note, Redefining the National League of Cities State Sovereignty Doctrine, 129 U. PA.
L. REv. 1460 (1981).

94, 452 U.S. 264 (1981).
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parent that the States’ compliance with the federal law

would directly impair their ability “to structure integral op-

erations in areas of traditional governmental functions.”93

The majority found that the Act failed to meet the first prong of this
test, and thus, it was a permissible regulation of interstate commerce.
Blackmun also noted in the majority opinion that even when all
three of the prongs are met, “[t]here are situations in which the na-
ture of the federal interest advanced may be such that it justifies
state submission.”? Although dicta at the time, the language later
spawned the balancing element of the Hodel test, in addition to the
three-pronged test explicitly set out in the majority opinion.®” In his
concurrence, Chief Justice Burger stressed that laws passed under
the commerce power “must be based on a substantial effect on inter-
state commerce.”98

The following Term the Court again addressed the scope of the
National League of Cities doctrine, in two cases. In United Transpor-
tation Union v. Long Island Rail Road?® (1982), the Court used the
Hodel formulation of the National League of Cities doctrine to hold
that the Federal Railway Labor Act did not transgress the affirma-
tive limitations on national power when applied to employees of a
state-operated railroad. Writing for a unanimous Court, Chief Justice
Burger, relying on the third Hodel prong, reversed a federal appellate
court that had held for the state on the authority of National League
of Cities. The Court held that the Act did not “directly impair [the
State’s] ability ‘to structure integral operations in areas of traditional
governmental functions’ ”1% because “operation of passenger rail-
roads . . . has traditionally been a function of private industry, not
state or local governments.”1%! Again, a unanimous Court refused to
extend the scope of National League of Cities.

The unanimity that characterized the Court’s post-1976 treat-
ment of National League of Cities evaporated in the second 1982 case.
FERC v. Mississippil®2 addressed the application of the Public Utility
Regulatory Policies Act of 1978, an act designed to combat an energy

95. Id. at 287-88.

96. Id. at 288 n.29.

97. See text at notes 130-32 infra.

98. Id. at 305 (Burger, C.J., concurring). This seems to suggest that, at least for
Burger (and perhaps for Rehnquist, whom Burger cited in this opinion), the unspoken
premise of the National League of Cities rationale was hostility to the expansion of the
scope of the commerce power since 1937.

Powell’s concurrence addressed the question of the taking clause of the fifth
amendment. Id. at 305-07 (Powell, J., concurring).

99. 455 U.S. 678 (1982).

100. Id. at 684, 685-86.
101. Id. at 686.
102. 456 U.S. 742 (1982).



28 CREIGHTON LAW REVIEW [Vol. 19

crisis. Titles I and III of the Act directed state utility regulatory com-
missions to “consider” adoption and implementation of specific “rate
design” and regulatory standards, and réquired these commissions to
follow certain notice and comment procedures when acting on pro-
posed federal standards. Title II of the Act sought to encourage
cogeneration and small power facilities and charged the Federal En-
ergy Regulatory Commission, in consultation with state commissions,
to promulgate rules to facilitate this end. The states were then to im-
plement and enforce these rules. A federal district court struck
down these titles on the grounds that they were beyond the com-
merce power and ran afoul of the limits on federal power articulated
in National League of Cities. The Court reversed 5-4.

Writing for the majority, Justice Blackmun held that the Act
was within the commerce power, and that it did not impermissibly
encroach on state sovereignty. In coming to this conclusion he noted,
but did not specifically apply, the Hodel articulation of the National
League of Cities doctrine. Instead, he distinguished FERC v. Missis-
sippi from National League of Cities and Fry by arguing that it did
not shield states from generally applicable federal regulations, but al-
lowed the federal government to use the regulatory machinery of the
state to advance federal goals. In this way, the federal government
was merely preempting conflicting state regulations in an area of un-
doubted authority under the commerce power. That the Act allowed
the federal government to use state regulatory machinery as instru-
ments of its policy preferences did not bother the majority because
the two governments are not coequal sovereigns. Blackmun held
that since the federal government could have preempted the entire
field of energy policy, an approach like the one adopted here did not
violate the principles of federalism set forth in National League of
Cities. The statute did not “threaten the States’ ‘separate and in-
dependent existence’ . . . and [did] not impair the ability of the
States ‘to function effectively in a federal system.’”1%% Since Na-
tional League of Cities did not hold that “all aspects of a State’s sov-
ereign authority are immune from federal control,”1%¢ the nature of
the federal interest can overcome state sovereignty claims even when
all of the Hodel tests are met. Thus, the majority held this Act to be
one of cooperative federalism consistent with constitutional
requirements.

The three Justices who had joined with Blackmun to form the
majority in National League of Cities, and O’Connor, dissented.103

103. Id. at 765-66.
104. Id. at 764 n.28.
105. Although Justice Stewart left the Court prior to its treatment of FERC v. Mis-
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Powell contended that prescribing the procedures to be followed by
state regulatory commissions violated the tenth amendment by inter-
fering with an “important state function.”1% O’Connor, joined by
Burger and Rehnquist, unleased very harsh rhetoric in concluding
that the majority’s holding was contrary to National League of Cities
and to principles of federalism. O’Connor stated that the Court's
tenth amendment analysis “conscript[s] state utility commissions into
the national bureaucratic army.”107 Further, as “state legislative and
administrative bodies are not field offices of the national bureau-
cracy,”198 O’Connor continued that “there is nothing cooperative
about a federal program that compels state agencies . . . to function
as bureaucratic puppets of the Federal Government. .. .”109
O'Connor applied the Hodel test, and concluded that the Act un-
doubtedly interfered with matters reserved to the states and was
therefore unconstitutional. .

The FERC v. Mississippi coalitions continued in EEOC v. Wyo-
ming'1® (1983). The Equal Employment Opportunity Commission
(EEOC) brought suit against the state for violating the Age Discrimi-
nation Act of 1967 by requiring mandatory retirement of game war-
dens at age fifty-five. A federal district court dismissed the suit on
the authority of National League of Cities. The Court, with Justice
Brennan writing for the majority, reversed. While noting that this
case had to be examined in light of National League of Cities, Bren-
nan argued that the latter provided a “functional” principle of immu-
nity designed to prevent the national government from ‘“devour[ing]
the essentials of state sovereignty.”!! Applying the Hodel test, the
majority held that the Act did regulate the “States as States,” but
this was not dispositive. Ignoring the second prong and the balancing
element of Hodel, the Court held that the Act was constitutional be-
cause the third prong was not met. The Court held that the Act did
not “ ‘directly impair’ the State’s ability to ‘structure integral opera-
tions in areas of traditional governmental functions, 112 because
“the degree of federal instrusion in this case is sufficiently less seri-

sissippi, his replacement — Justice O’Connor — assumed his position on this issue.
Thus, his retirement did not really disturb the Court’s National League of Cities
configuration.

106. FERC v. Mississippi, 456 U.S. 742, 772 (1982) (Powell, J., concurring in part
and dissenting in part).

107. FERC v. Mississippi, 456 U.S. at 775 (O’Connor J., dissenting).

108. Id. at 777.

109. Id. at 783 (emphasis added).

110. 103 S. Ct. 1054 (1983).

111. Id. at 1060 (quoting Maryland v. Wirtz, 392 U.S. 183, 205 (1968) (Douglas, J.,
dissenting)).

112. Id. at 1062.
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ous than it was in National League of Cities so as to make it unneces-
sary for us to override Congress’s express choice to extend its
regulatory authority to the States.”1183 Since the Act provided the
states with a way of achieving their employment goals in a more indi-
vidualized manner — case by case determination of employees’ fit-
ness — it did not impinge on employment policy choices severely
enough to fall under National League of Cities. Stevens joined Bren-
nan’s opinion, but wrote separately to articulate his understanding of
the framers’ intent on the commerce power and to call for the rever-
sal of National League of Cities:

I think it so plain that National League of Cities not only

was incorrectly decided, but also is inconsistent with the cen-

tral purpose of the Constitution itself, that it is not entitled

to the deference that the doctrine of stare decisis ordinarily

commands for this Court’s precedents. . . . I believe that

the law would be well served by a prompt rejection of Na-

tional League of Cities’ modern embodiment of the spirit of

the Articles of Confederation.114

As in FERC v. Mississippi, the majority opinion drew stinging
dissents from three of the five Justices who had composed the major-
ity in National League of Cities. Chief Justice Burger, joined by
Powell, Rehnquist and O’Connor, argued that this employment deci-
sion was a fundamental state function and that the Act’s application
to the states violated all of Hodel’s prongs, including the Blackmun
balancing test. They also indicated that the logic of National League
of Cities should be extended to limit the scope of the power given to
the national government by the enforcement clause of the fourteenth
amendment — the other base for the congressional regulation.!'®
The dissent explained:

Indeed it is well established that Congress may, under
the powers bestowed by § 5, enact legislation affecting the
states. . . . But this does not mean that Congress has been
given a “blank check” to intrude into details of states’ gov-
ernments at will. The Tenth Amendment was not, after all
repealed when the Fourteenth Amendment was ratified: it
was merely limited. The question then becomes whether the
Fourteenth Amendment operates to transfer from the states
to the Federal Government the essentially local governmen-

113. Id.

114. Id. at 1067.

115. Thus, analyses that suggest that the scope of National League of Cities was
limited to the exercise of the commerce power (e.g, Choper, supra note 51;
Michelman, supra note 93; Phillips, supra note 93; Tribe, supra note 93) do not capture
the intent of the position of the three National League of Cities majority Justices who
dissented in EEOC v. Wyoming.
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tal function of deciding who will protect citizens from

lawbreakers.116
Justices Powell and O’Connor also dissented separately to attack the
understanding of federalism enunciated in Stevens’ concurrence.
Making a historical argument which invoked the principles expressed
by Madison and Jefferson, these Justices argued:

It is clear beyond question that state sovereignty always has

been a basic assumption of American political theory.

Although its contours have changed over two centuries, state

sovereignty remains a fundamental component of our system

that this Court has recognized time and time again. . . .

Justice Stevens’ concurring opinion recognizes no limitation

on the ability of Congress to override state sovereignty in ex-

ercising its powers under the Commerce Clause. . . . Under

this view it is not easy to think of any state function — how-
ever sovereign — that could not be preempted.11?

In the next Term, the Court was faced with yet another National
League of Cities off-shoot. In Garcia v. San Antonio Metropolitan
Transit Authority8 (1985), the Court confronted a fact situation
very similar to that of National League of Cities. The 1966 Amend-
ments to the FLSA extended its minimum wage and overtime bene-
fits to public transit employees. Four months after National League
of Cities was handed down, the San Antonio Metropolitan Transit
Authority (SAMTA) informed its employees that they were no
longer covered by the overtime provisions of the Act. In 1979, the
Labor Department challenged this decision. A federal district court
held for San Antonio under National League of Cities. The Supreme
Court heard oral argument in the case, but ordered it to be held over
for reargument the next Term, asking the parties to address the
question: “ ‘whether or not the principles of the Tenth Amendment
as set forth in National League of Cities should be reconsidered?’ 119
This explicitly set the stage for the Court’s reexamination of the
eight-year-old precedent.

On February 19, 1985, the Court announced its decision in Gar-
cia. Writing for a 5-4 majority, Justice Blackmun held the Act to be
a constitutional exercise of the commerce power and explicitly over-
ruled National League of Cities. In framing the issue, Blackmun
noted the problems faced by courts in applying the doctrine of Na-
tional League of Cities, and stated:

Although National League of Cities supplied some ex-

116. EEOC v. Wyoming, 103 S. Ct. at 1072 (Burger, C. J. dissenting).

117. Id. at 1080-81 (Powell, J., dissenting).

118. 105 S. Ct. 1005 (1985).

119. Garcia v. San Antonio Metropolitan Transit Auth., 104 S. Ct. 3582, 3582 (1984).
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amples of “traditional governmental functions,” it did not of-
fer a general explanation of how a “traditional” function is
to be distinguished from a “nontraditional” one.12° Thus far,
this Court itself has made little headway in defining the
scope of the governmental functions deemed protected.l?!
The problem is that neither the governmental/proprietary
distinction nor any other that purports to separate out im-
portant governmental functions can be faithful to the role of
federalism in a democratic society. . . . Any rule of state
immunity that looks to the “traditional,” “integral,” or “nec-
essary” nature of governmental functions inevitably invites
an unelected federal judiciary to make decisions about which
state policies it favors and which ones it dislikes.122

While there is no question that federalism imposes some limits on
the exercise of the commerce power, the question as to the nature of
the limits remains. The approach suggested in National League of
Cities did not work because, as the Court stated:

We doubt that courts ultimately can identify principled
constitutional limitations on the scope of Congress’ Com-
merce Clause powers over the States merely by relying on a
priori definitions of state sovereignty. In part, this is be-
cause of the elusiveness of objective criteria for “fundamen-
tal” elements of state sovereignty, a problem we have
witnessed in the search for “traditional governmental func-
tions.” There is, however, a more fundamental reason: the
sovereignty of the States is limited by the Constitution
itself.123

Having removed the judicial check on the impairment of state sover-
eignty, the Court suggested that the Constitution provides only one
check:
Apart from the limitation on federal authority inherent in
the delegated nature of Congress’ Article I powers, the prin-
cipal means chosen by the Framers to ensure the role of the
States in the federal system lies in the structure of the Fed-
eral Government itself 124

Thus, it was by means of this political, institutional, and structural

120. Garcia v. San Antonio Metropolitan Transit Auth., 105 S. Ct. 1005, 1007 (1985).

121. Id. at 1011.

122. Id. at 1015.

123. Id. at 1016-17.

124. Id. at 1018 & n.11 (citing J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL
POLITICAL PROCESS 175-84 (1980); LaPierre, The Political Safeguards of Federalism
Redux: Intergovernmental Immunity and the States as Agents of the Nation, 60 WASH.
U.L.Q. 779 (1982); Wechsler, The Political Safeguards of Federalism: The Role of the
States in the Composition and Selection of the National Government, 54 COLUM. L.
REv. 543 (1954)).
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check that the interests and sovereignty of the states were to be pro-
tected. Turning to National League of Cities the majority held:

National League of Cities . . . tried to repair what did
not need repair. :

We do not lightly overrule recent precedent. We have
not hesitated, however, when it has become apparent that a
prior decision has departed from a proper understanding of
congressional power under the Commerce Clause. See
United States v. Darby . . . . Due respect for the reach of
congressional power within the federal system mandates
that we do so now.125

With this citation to Darby, the Court returned to the understanding
of the commerce clause that had prevailed prior to National League
of Cities.

Three of the four dissenters wrote opinions. Justice Powell,
joined by Burger, Rehnquist, and O’Connor, blasted the activism of
the majority in discarding so recent of a precedent. He went on to
suggest:

Despite some genuflecting in [the] Court’s opinion to the
concept of federalism, today’s decision effectively reduces
the Tenth Amendment to meaningless rhetoric when Con-
gress acts pursuant to the Commerce Clause.126

Arguing that National League of Cities adopted a balancing test,127
Powell attacked the majority for not acknowledging and applying
this approach in the instant case. Contending that a political check
on Congress was not sufficient to protect state sovereignty, he con-
cluded that “judicial enforcement of the Tenth Amendment is essen-
tial to maintaining the federal system so carefully designed by the
Framers and adopted in the Constitution.”128 Justices Rehnquist and
O’Connor in their separate opinions, endorsed Powell’s basic analysis,
but noted that National League of Cities’ day would come again.
Rehnquist suggested that principles of that decision “will, I am confi-
dent, in time again command the support of the majority of this
Court,”12? while O’Connor contended that “I would not shirk the
duty acknowledged by National League of Cities and its progeny, and
I share Justice Rehnquist’s belief that this Court will in time again
assume its constitutional responsibility.”130

With its decision in Garcia (1985), the Court travelled full circle

Id. at 1021.

Id. at 1022,

This was news to Justice Rehnquist. Id. at 1033 (Rehnquist, J., dissenting).
Id. at 1028 (Powell, J., dissenting).

Id. at 1033 (Rehnquist, J., dissenting).

Id. at 1038 (O’Connor, J., dissenting).

EBERES
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from Maryland v. Wirtz (1968). It went from upholding on com-
merce clause grounds the application of the FLSA to state employ-
ees, to striking it down on tenth amendment grounds, back to
upholding it under the commerce power. The Court took this trip
because of Justice Blackmun. Without his vote, National League of
Cities would have been decided the other way. Without his vote,
Garcia would have adhered to National League of Cities. It is to him
that this analysis now turns.

JUSTICE BLACKMUN'’S JOURNEY

In his Garcia dissent, Justice Powell addressed some sharp
words to the author of the majority opinion:

Much of the Court’s opinion is devoted to arguing that it
is difficult to define a priori “traditional governmental func-
tions.” National League of Cities neither engaged in, nor re-
quired, such a task. The Court discusses and condemns as
standards “traditional governmental function[s],” “purely
historical” functions, “ ‘uniquely’ governmental functions,”
and “ ‘necessary’ governmental services.” . . . But nowhere
does it mention that National League of Cities adopted a fa-
miliar type of balancing test for determining whether Com-
merce Clause enactments transgress constitutional
limitations imposed by the federal nature of our system of
government. This omission is noteworthy, since the author
of today’s opinion joined National League of Cities and con-
curred separately to point out that the Court’s opinion in
that case “adopt[s] a balancing approach [that] does not out-
law federal power in areas . . . where the federal interest is
demonstrably greater and where state . . . compliance with
imposed federal standards would be essential.”’131
This suggests one of two things. Either Blackmun did not know what
he was writing in National League of Cities, or he had changed his
mind. The tone of Powell’s dissent clearly suggests the latter. Black-
mun did change his vote from that cast in National League of Cities
to write for the majority in Garcia, but this was not the first time he
had strayed from the position of the National League of Cities major-
ity. In fact, Blackmun’s vote in National League of Cities was not ex-
plained in a manner consistent with the underlying rationale of that
decision as Rehnquist’s Garcia dissent makes clear: “Justice Powell’s
reference to the ‘balancing test’ approved in National League of Cit-
ies is not identical with the language in that case. . . . Nor is either
test, or Justice O’Connor’s suggested approach, precisely congruent

131. Id. at 1023-24 (Powell, J., dissenting) (emphasis added).
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with Justice Blackmun’s views in 1976.”132 An analysis of Black-
mun’s National League of Cities concurrence helps to clarify the na-
ture of his movement on this issue.

Blackmun’s National League of Cities opinion is brief and diffi-
cult to understand in light of the opinion in which he was concurring.
Although he premised his interpretation of Rehnquist’s majority
opinion with “I may misinterpret the Court’s opinion,” he read it to
hinge on a balancing approach.133 Yet, nowhere in Rehnquist’s opin-
ion did Rehnquist weigh any interests. Although he did explicate the
effects of the federal interference on state policy choices, Rehnquist
ultimately brushed this aside: “We do not believe particularized as-
sessments of actual impact are crucial to resolution of the issue
presented. . . .”13¢ Thus, although Rehnquist’s majority opinion ex-
hibited the form of a balancing test, Rehnquist was not specific on
whether the resolution of the case turned on balancing of the effects
of the federal Act. Brennan’s charge that the opinion hung on a
“manufactured . . . abstraction without substance’13% lends support
to the argument that the “effects” discussion in the majority opinion
was dicta.136 Rehnquist’s Garcia opinion went even further to dispel
any notion of a balancing approach at the core of National League of
Cities. It is also interesting to note that the balancing element of the
Hodel test did not clearly emerge in that case but in Blackmun’s
FERC v. Mississippi opinion, which pulled it out of a footnote, rather
than from the text of the Hodel opinion.}37 This suggests that in Ho-
del and Long Island — the cases that intervened between National
League of Cities and FERC v. Mississippi — neither majority opinion
writer took the “balancing” aspect of National League of Cities very
seriously. But if this is so, then why was the effects language in-
cluded in Rehnquist’s National League of Cities opinion? Perhaps to

132. Id. at 1033 (Rehnquist, J., dissenting).

133. National League of Cities, 426 U.S. at 856 (Blackmun, J., concurring).

134. Id. at 851.

135. Id. at 860 (Brennan, J., dissenting).

136. Rehnquist discussed “estimates of substantial costs which will be imposed
upon [the states] by the 1974 amendment” as advanced by the appellants. Id. at 846-50.
Yet, he concluded:

Our examination of the effect of the 1974 amendments, as sought to be
extended to the States and their political subdivisions, satisfies us that both
the minimum wage and the maximum hour provisions will impermissibly in-
terfere with the integral governmental functions of these bodies. We earlier
noted some disagreement between the parties regarding the precise effect the
amendments will have in application. We do not believe particularized assess-
ments of actual impact are crucial to resolution of the issue presented,
however.

Id. at 851.
137. See text at 96-97, 130-32 supra.
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hold Blackmun, and possibly Powell,'38 to a majority opinion over-
ruling an eight-year-old precedent. This would help explain Rehn-
quist’s failure to include in National League of Cities his Fry
discussion treating the utility of the distinctions noted in New York v.
United States'3? (1946) to clarify the doctrine of state immunity.140 If
this is the case, Blackmun did misunderstand the majority opinion in
National League of Cities;141 in effect, what he called Brennan's “de-
spairing” reading was correct.142

If Blackmun’s position in National League of Cities did not re-
flect that adopted in the opinion of the Court, for what did it stand?
Because of its brevity, this is hard to determine. Some interpreters
have viewed it as embracing a state sovereignty approach. One com-
mentator argued that his concurrence “compounds the ambiguity of
the state sovereignty doctrine.”143 However, this interpretation does
not square with either his stated understanding of the National
League of Cities majority position or his subsequent votes. Others
have seen Blackmun to mean exactly what he said — he would bal-
ance state and national interests in specific cases.!4* This reading of
Blackmun seems to make the most sense out of his brief remarks in
National League of Cities, where he stated:

[T]t seems to me that it [the Court’s opinion] adopts a balanc-

ing approach, and does not outlaw federal power in areas

such as environmental protection, where the federal interest

is demonstrably greater and where state facility compliance

with imposed federal standards would be essential.145
This suggests that Blackmun, weighing the federal and state interests
presented in National League of Cities, decided that those of the
state were greater than those proferred by the federal government.
Thus read, Blackmun’s National League of Cities opinion does not
endorse a general or abstract doctrinal approach to the issue of feder-
alism. The vagueness that inheres in his position is that common to
all ad hoc balancing.

Blackmun clearly did have some misgivings about the general

138. This assumes that the understanding of National League of Cities which Pow-
ell discusses in Garcia was the same as that he held of it in 1976.

139. 326 U.S. 572 (1946).

140. Fry, 421 U.S, at 554-56 (Rehnquist, J., dissenting).

141. Such a misunderstanding is understandable. See the discussion of Rehnquist’s
National League of Cities opinion in Barber, supra note 51, Tribe, supra note 93 and
Michelman, supra note 93. Few scholars see this opinion as crystalline — Robert F.
Nagel seems to be the exception. Nagel, supra note 93, at 83.

142. National League of Cities, 426 U.S. at 856.

143. Note, Redefining the National League of Cities State Sovereignty Doctrine,
supra note 93, at 1470.

144. Barber, supra note 51, at 163-64; Phillips, supra note 93, at 94.

145. National League of Cities, 4268 U.S. at 856 (Blackmun, J., concurring).
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approach used in the Court’s National League of Cities opinion. His
concurrence indicates that he was ‘“not untroubled by certain possible
implications of the Court’s opinion — some of them suggested by the
dissents.”146 The primary argument of both dissenting opinions was
that this decision contravened previously developed doctrine on the
commerce clause. Implicit in this argument is a charge of activism
leveled at the majority. Brennan made this charge explicit in rela-
tion to both the Court and Blackmun, expressing:

[M]y Brethren today are transparently trying to cut
back on that recognition [in Darby, Mulford v. Smith, and
NLRB v. Jones & Laughlin Steel Corp.] of the scope of the
commerce power. . . .}47 My Brother Blackmun suggests
that controlling judicial supervision of the relationship be-
tween the States and our National government by use of a
balancing approach diminishes the ominous implications of
today’s decision. Such an approach, however, is a thinly
veiled rationalization for judicial supervision of a policy
judgment that our system of government reserves to
Congress.148

No willy-nilly activist, Blackmun surely felt Brennan’s characteriza-
tion of him to be wrong. However, only time would tell if his charac-
terization of the other majority Justices was accurate.

This test was six years in coming. While the Court did not con-
front the National League of Cities doctrine in Hodel and Long Is-
land, these cases unanimously upheld the congressional acts
involved. Only the Burger concurrence in Hodel suggested displea-
sure at the scope of commerce clause regulation of the national econ-
omy, suggesting that such regulation is valid only if “based on a
substantial effect on interstate commerce.”14® Save for the clarifica-
tion of the National League of Cities doctrine in Hodel, these cases
represented no movement beyond or away from the rationale of that
decision. The 1982 Term, however, saw the Court sharply divide on
the scope of National League of Cities. It was with FERC v. Missis-
stppi (1982) that the hidden tensions of the former opinion began to
emerge. :

In upholding the Public Utility Regulatory Policies Act
(PURPA) in FERC v. Mississippi, Blackmun displayed his low regard
for the approach adopted by the strong adherents to National League

146. Id.

147. Id. at 868 (Brennan, J., dissenting) (citing United States v. Darby, 312 U.S. 100
(1941); Mulford v. Smith, 307 U.S. 38 (1938); NLRB v. Jones & Laughlin Steel Corp.,
301 U.S. 1 (1937)).

148. Id. at 876 (Brennan, J., dissenting).

149. Hodel, 452 U.S. at 305 (Burger, C.J., concurring) (emphasis in original).
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of Cities — those who dissented in FERC v. Mississippi. Instead of
directly applying the Hodel articulation of the National League of
Cities doctrine, Blackmun chose to distinguish those cases from the
one at hand. This distinction was undertaken on three related
dimensions: PURPA compelled only consideration, not adoption, of
federal standards; its dictates were not actually compulsory since
states could choose to abandon utility regulation entirely; and, Con-
gress could have preempted the entire field had it chosen to do so.150
However, this attempt to distinguish National League of Cities and
its progeny did not foreclose discussion of their scope. He suggested
that National League of Cities, while holding that a “State’s regula-
tion of its relationship with its employees is an ‘undoubted attribute
of state sovereignty, 151 did not remove this relationship from all
federal control. He also argued that the core of the National League
of Cities doctrine — threatening the states “separate and independ-
ent existence” and impairing the ability of the States’ “to function ef-
fectively in a federal system” — was not met in the instant case.
Finally, he contended:
We hold only that Congress may impose conditions on the
State’s regulation of private conduct in a pre-emptible area.
This does not foreclose a Tenth Amendment challenge to
federal interference with the State’s ability “to structure em-
ployer-employee relationships,”. . . while providing “those
governmental services which [its] citizens require.”152
Thus, while contending that FERC v. Mississippi did nothing to limit
the application of National League of Cities, his discussion of that
case’s scope did so implicitly. Blackmun’s treatment of Hodel was
similar. While not applying its test to this case, he did say that noth-
ing in FERC v. Mississippi was incompatible with it. In a footnote,
however, he formally stapled his balancing test to the three-pronged
test of that case: “And even when these requirements are met,
‘[t]here are situations in which the nature of the federal interest ad-
vanced may be such that it justifies State submission.’ ”153 If part of
Blackmun’s intent was to refashion the National League of Cities ap-
proach, the dicta in this opinion moved the Court closer to his
position.
The thrust of Blackmun’s argument in FERC v. Mississippi
turned on his understanding of Congress’ power to preempt state reg-
ulations in the field of interstate commerce. Arguing from a stance

150. Phillips, supra note 93, at 109-10.

151. FERC v. Mississippi, 456 U.S. at 764 n.28 (quoting National League of Cities,
426 U.S. at 845).

152. Id. at 769-70 n.32.

153. Id. at 764 n.28 (quoting Hodel, 452 U.S. at 288 n.29).
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of federal supremacy, he held that PURPA did “nothing more than
pre-empt conflicting state enactments in the traditional way,””54 and
that nothing in National League of Cities precluded this.1%5 As to
Kentucky v. Dennison'®® (1861), which held that Congress had no
power to impose and compel performance of any duty whatever on
states, Blackmun argued:

Recent cases, however, demonstrate that this rigid and
isolated statement from Kentucky v. Dennison — which sug-
gests that the States and the Federal Government in all cir-
cumstances must be viewed as coequal sovereigns — is not
representative of the law today.157

With this sub silentio overruling of Dennison and the theory of fed-
eralism that lay at its base, Blackmun held that, since Congress’
power to regulate utilities under the commerce clause is unquestiona-
ble, and since it could have preempted the field entirely, Congress
was clearly acting within its constitutional limits in allowing the
states some latitude in this area of policy making.

Blackmun’s approach suggested a “sort of”’ sovereignty for the
states. While it would have protected some vaguely defined state pol-
icy choices under the tenth amendment, in most cases Congress
would have the final word on what areas of policy are the exclusive
domain of the states. Blackmun was exceedingly vague on what
these choices might be. His opinion gave little pointed analysis to the
tenth amendment, or what affirmative limitations on the powers of
the national government it required. His preemption discussion,
although plausible, really dodged this entire issue. Extending the
logic of this approach, it is conceivable that Congress could preempt
virtually all state policy choices so long as its actions are rationally
related to a commerce concern. This is clearly inconsistent with the
majority opinion in National League of Cities. His argument that
states are not compelled under PURPA to do anything — they have
the choice of abandoning the utility field altogether — was really not
much of an argument, as Justice O’Connor noted in her dissent.
While Blackmun conceded that withdrawal from regulation poses a
“hard choice” for states,158 he concluded that this alone did not make
federal regulation of the kind at issue invalid. Thus, he argued that
PURPA is merely an instance of constitutionally permissible cooper-
ative federalism.

154. Id. at 759.

155. Id. at 760-61 (citing Testa v. Katt, 330 U.S. 386, 389 (1947); Martin v. Hunter’s
Lessee, 14 U.S. (1 Wheat.) 304, 340-41 (1816)).

156. 65 U.S. (24 How.) 66 (1861).

157. FERC v. Mississippi, 456 U.S. at 761.

158. Id. at 766.
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O’Connor’s exchange with Blackmun revolved around the mean-
ing of federalism and National League of Cities. The starting point
for her analysis was that “[tjhe Court’s conclusion. . . rests upon a
fundamental misunderstanding of the role that state governments
play in our federalist system.”1%® For her, and for Burger and Rehn-
quist who joined in her opinion, the compulsory nature of PURPA
impermissibly intruded upon state sovereignty. This damned it
under National League of Cities. Using many of the same citations
relied upon by the National League of Cities majority opinion,
O’Connor ripped Blackmun’s analysis as untrue to federalism, Na-
tional League of Cities, and Hodel. The language she used in blasting
the majority opinion was unusually harsh. As to the core of its ra-
tionale, that PURPA allows the states a choice in deciding whether
to participate in the program or withdraw entirely from utility regu-
lation, she argued that such a choice is not only “hard,” but also
illusory:

In fact, the Court’s “choice” is an absurdity, for if its
analysis is sound, the Constitution no longer limits federal
regulation of state governments. Under the Court’s analysis,
for example, National League of Cities . . . would have been
wrongly decided, because the States could have avoided the
Fair Labor Standards Act by “choosing” to fire all employees
subject to that Act and to close those branches of state
government.160

Citing the Hodel test, she found that PURPA runs afoul of National
League of Cities and should have been struck down as an unconstitu-
tional infringement upon state sovereignty. Her opinion ended with
an ode to the federalism so badly misunderstood by the majority.

While Powell also dissented in FERC v. Mississippi, Blackmun’s
response to the dissenters was aimed exclusively at O’Connor. A
pointed response to her critique was largely carried out through foot-
notes. In these, he rebuked her in language as harsh as that which
she aimed at him. Indeed, there is evidence to suggest that the focus
of his attack on the dissenters, other than Powell, was provoked, in
part, by the tone of her opinion. At one point in his assault on her
position, Blackmun noted the “most colorful” language used in
O’Connor’s dissent, and suggested that “while these rhetorical de-
vices make for absorbing reading, they unfortunately are substituted
for useful constitutional analysis.””16! It is possible that the perceived
intemperance of her dissent angered the usually docile Blackmun to

159. Id. at 777 (O’Connor, J., dissenting).
160. Id. at 781-82 (O’Connor, J., dissenting).
161. Id. at 767 n.30.
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the point of a little name-calling of his own.162

The focal point of Blackmun’s attack on O’Connor was her con-
ception of federalism. He charged her with “articulatfing] a view of
state sovereignty that is almost mystical.”163 Given this, her treat-
ment of federalism was sorely confused. He found her analysis of the
framers’ intentions for federalism to be inaccurate and excessively
rhetorical, stating:

Justice O’Connor reviews the constitutional history at
some length, ultimately deriving the proposition that the
Framers intended to deny the Federal Government the au-
thority to exercise “military or legislative power over state
governments,” instead “allow[ing] Congress to pass laws di-
rectly affecting individuals.”. . . If Justice O’Connor means
this rhetorical assertion to be taken literally, it is demonstra-
bly incorrect.164

Blackmun also asserted that O’Connor’s attack on his preemption ar-
gument was ill-founded, claiming:

It seems evident that Congress intended to defer to state
prerogatives — and expertise — in declining to pre-empt the
utilities field entirely. . . . Justice O’Connor’s partial dis-
sent’s response to this is peculiar. On the one hand, she sug-
gests that the States might prefer that Congress simply pre-
empt the field, since that “would leave them free to exercise
their power in other areas.”. . . Yet Justice O’Connor else-
where acknowledges the importance of utilities regulation to
the States, and emphasizes that local experimentation and
self-determination are essential aspects of the federal sys-
tem. . . . Certainly, it is a curious type of federalism that
encourages Congress to pre-empt a field entirely, when its
preference is to let the States retain the primary regulatory
role.165

Finally, to O’Connor’s contention that the FERC v. Mississippi ma-
jority undervalued National League of Cities and would have allowed
Congress to “dictate the agendas and meeting places of state legisla-
tures,”16¢ Blackmun suggested that “these apocalyptic observations,
while striking, are overstated and patently inaccurate.’167

This exchange is interesting in and of itself, but it is more impor-

162. Blackmun is on record as playing down the harsh rhetorical exchanges that
often emerge between differing blocs on the Court. Schoor, supra note 27, at 573.
However, this does not lessen the possibility that O’Connor’s attacks in FERC v. Mis-
sissippi stung him. Indeed, his response to them suggests that they did.

163. FERC v. Mississippi, 456 U.S. at 767 n.30.

164. Id. at 761-62 n.25. Blackmun cited cases supporting his claim. Id.

165. Id. at 765 n.29.

168. Id. at 782 (O’Connor, J., dissenting).

167. Id. at 769 n.32.
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tant in demonstrating the level of tension that existed between Jus-
tices Blackmun and O’Connor. Phillips contends that FERC wv.
Mississippi “‘can formally be reconciled with National League of Cit-
ies . . . [although] it demonstrates how little protection National
League of Cities actually affords the states.”168 While this may be
true, it is clear that the FERC v. Mississippi dissenters saw National
League of Cities as providing much more protection. In large mea-
sure the substance of O’Connor’s argument was correct: A reason-
able person could have concluded, as had all National League of
Cities majority members save Blackmun, that the doctrine of Na-
tional League of Cities and Hodel was violated by PURPA. However,
FERC v. Mississippi demonstrates that Blackmun’s understanding of
those cases was not that shared by the dissenters. The balancing ap-
proach he urged in National League of Cities was not the under-
standing of that opinion held by its other majority Justices. FERC v.
Misissippi made this clear. Blackmun’s attempts to save National
League of Cities in this opinion suggested that he still held to what
he perceived to be its core teaching.169 From his perspective, the mi-
nority Justices in FERC v. Mississippi were pushing the National
League of Cities logic toward the “possible implications” that so trou-
bled him in his concurrence in that case.

In EEOC v. Wyoming (1983), Blackmun again voted against his
National League of Cities fellows. Here the Court, with Justice
Brennan writing for the 5-4 majority, did apply the Hodel test in
holding the Age Discrimination in Employment Act to be a permissi-
ble exercise of the commerce power. Interestingly, Brennan incorpo-
rated, for the first time in the text of an opinion, Blackmun’s
balancing test into the Court’s interpretation of Hodel. While sug-
gesting that the decision rested on the third prong of that test and
not on its balancing component, Brennan’s opinion seemed to use
that component in applying Hodel. He stated:

Our decision as to whether the federal law at issue here
directly impairs the States’ ability to structure their integral
operations must therefore depend, as it did in National
League of Cities itself, on considerations of degree. . . . We
conclude that the degree of federal intrusion in this case is
sufficiently less serious than it was in National League of
Cities so as to make it unnecessary for us to override Con-

gress’s express choice to extend its regulatory authority to
the States.17

168. Phillips, supra note 93, at 110.

169. See FERC v. Mississippi, 456 U.S. at 763-64 n.28, 769-70 n.32 (discussing Na-
tional League of Cities).

170. EEOC v. Wyoming, 103 S. Ct. 1054, 1062 (1983).
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Burger’s dissent, joined by Justices Powell, Rehnquist, and O’Connor,
although lacking the rhetorical fire of O’Connor’s opinion of the pre-
vious Term, followed the basic structure of the prior dissent in apply-
ing the Hodel test to reach a conclusion opposite that of the majority.
Burger also claimed to apply the balancing test Blackmun articulated
in National League of Cities to support his position. However, the
balancing variant Burger used was abstract and gave little weight to
the federal interests — “largely theoretical” — and great weight to
the state interest in maintaining personnel practices relevant to
“meet local needs.”1” Obviously, given Blackmun’s presence in the
majority, this balancing test was not the one with which he
identified.

Blackmun’s opinion for the Court in Garcia (1985) brought the
Court full circle. Here, he jettisoned the National League of Cities
approach altogether because of its supposed unworkability. Canvass-
ing the various ways it had been applied by lower courts, Blackmun
argued:

We find it difficult, if not impossible, to identify an or-
ganizing principle that places each of the cases in the first
group [entitled to immunity] on one side of a line and each
of the cases in the second group [not entitled to immunity]
on the other side. The constitutional distinction between li-
censing drivers and regulating traffic, for example, or be-
tween operating a highway authority and operating a mental
health facility, is elusive at best.172

Given the implausibility of “identify[ing] principled constitutional
limitations on the scope of Congress’ Commerce Clause powers . .
merely by relying on a priori definitions of state sovereignty,”'?3 the
limitations placed on state sovereignty by the Constitution, and the
existence of an institutional check (the structure of the national gov-
ernment) to protect the integrity of the states, the Court concluded
that the cause of federalism would best be served by judicial re-
straint. With this, Blackmun and the Court returned to the under-
standing of the federal system articulated in Maryland v. Wirtz.

Garcia represented a shift for Blackmun in a few senses. First,
he tacitly admitted that his vote in National League of Cities had
been incorrectly cast. His Garcia vote was opposite of that which he
cast in National League of Cities — both cases focused on the applica-
tion of the same congressional act to a similar target population. Sec-
ond, Blackmun implicitly renounced the balancing test that provided

171. Id. at 1072 (Burger, C.J., dissenting).
172. Garcia, 105 S. Ct. at 1011,
173. Id. at 1016.
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the basis for his National League of Cities concurrence. The unprin-
cipled judicial activisim engendered in the lower courts by that deci-
sion had clouded rather than clarified the law. This diminished the
utility of the distinctions attempted in National League of Cities and
its progeny. Ideally, case-by-case analysis, making use of a rule, or a
balancing approach, would ultimately generate a rationalizing princi-
ple. This, according to Blackmun’s Garcia discussion, was not the
case with the application of the National League of Cities test. When
a rule no longer functions to clarify the law, its continued use is con-
trary to its grounding, and it is best discarded.'’* In discarding his
balancing test, Blackmun tacitly admitted this was the case here —
his National League of Cities position, insofar as it was adopted by
the Court in FERC v. Mississippi and EEOC v. Wyoming, had failed
to generate a coherent principle. In opting for a structural check
over a judicial one, he rejected the utility of a balancing approach in
this area of the law. Finally, Blackmun’s movement from National
League of Cities to Garcia manifested a third shift that had been de-
veloping since 1982 — a shift in the Court’s coalitions on this issue.
The position of his Brethren had remained the same since 1976; it
was his movement that was determinative. Blackmun made possible
the rocky road away from Wirtz, and it was Blackmun who brought
the Court back to the position articulated in that case.

CONCLUSION

It is probably too strong to say that Richard Nixon'’s vision of the
“New Federalism” was one of his criteria for Supreme Court appoint-
ments. However, the four Justices he appointed joined with Justice
Stewart in 1976 to give constitutional teeth to an argument that
would halt, if not reverse, some of the centralization of power in the
federal government. Justice Blackmun was part of this majority.
However, time demonstrated that his identification with judicially
enforced federalism waned. His movement on this issue — jurispru-
dentially and behaviorally — represents a significant occurrence for
both him and the Court on which he sits. Blackmun'’s apparent shift
over the past several years is especially important for the decisions
the Court may hand down. While one cannot generalize to the whole
of Blackmun’s evolution based on his movement in one narrow issue
area, his movement from National League of Cities to Garcia may be
relevant in identifying the factors that have conditioned his general
evolution as a Justice.

National League of Cities was decided during the 1975 Term of

174. This is consistent with the analysis offered by B. CARDOZO, supra note 41; E.
LEVI, supra note 41.
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the Court. Although the interagreement between Blackmun and
Burger had been gradually declining by this time, they still agreed
with each other in approximately three-quarters of the cases decided
by the Court. It is possible that in 1976 Blackmun was still feeling
something of a “freshman effect” — still somewhat hesitant about
charting an independent course of his own. The effect of this hesita-
tion may have been even greater in closely divided cases where his
fellow Nixon appointees were grouped together against those Justices
with strong ties to the Warren Court. National League of Cities was
such a case. The equivocation that marked Blackmun’s concurrence
in that case — the strained understanding of the majority opinion it
suggested — may have been the product of a Justice torn between
what seemed to be a comfortable bloc and what seemed to be clearly
established legal principles. The majority decision’s ambiguity on ju-
dicially enforceable standards may have been a conscious effort to as-
suage Blackmun’s obvious fears about the scope of the decision. By
the time the Court again confronted the general issue presented in
National League of Cities, Blackmun had been a Justice for over a
decade — plenty of time to establish himself as an independent jurist.
His changed position on the federalism issue presented in National
League of Cities might, in part, be attributable to this.

Two other factors related to Court dynamics also help to explain
Blackmun’s movement from National League of Cities to Garcia: the
appointment of Justice O’Connor and the prodding of Justice Bren-
nan. Blackmun has said that O’Connor’s appointment has increased
the ideological polarization on the Court, with the result being good
for neither the law nor the Court. While O’Connor assumed the posi-
tion of her predecessor on National League of Cities, her general ori-
entation is clearly further to the right than was his.!”™ In this
context, it is also interesting to note her strongly worded dissent to
Blackmun’s majority opinion in FERC v. Mississippi and his pointed
response to it. This is not to say that they are sharp, ideological ene-
mies — it is difficult to perceive Blackmun as an ideological enemy of
anyone on the Court — but merely to suggest that her presence has
made him more aware of the possibilities of a rightward shift by the
Court in its constitutional interpretation. In the area of law ex-
amined here, this possibility is not only suggested by her FERC v.
Mississippi dissent, but also by her joinder in Burger’s dissent in
EEOC v. Wyoming. That opinion suggested that the logic of Na-

175. See Lewis, Justice O’Connor’s First Six Months, THE NEwW REPUBLIC, March
10, 1982 (discussing O’Connor’s first Term on the Court). Also, note the difference be-
tween her level of interagreement with Burger and Rehnquist and that between Stew-
art and Burger and Rehnquist. On this latter point, see the November issues of
volumes 92-98 of the Harvard Law Review.
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tional League of Cities should extend beyond the commerce power to
the enforcement sections of the Civil War amendments and other
constitutional grants of power. Such a position suggests what Black-
mun openly feared in his National League of Cities concurrence: “I
am not untroubled by certain possible implications of the Court’s
opinion. . . . ”17¢ The appointment of O’Connor may have crystal-
ized his fears in this area of constitutional law. His Garcia shift
stalled, at least for the moment, this constitutional development.

A lack of data makes it difficult to demonstrate conclusively that
Justice Brennan was able to influence Blackmun’s shift from Na-
tional League of Cities to Garcia. However, available evidence sug-
gests that he played an important role in facilitating it. Brennan
assigned the majority opinion in FERC v. Mississippi to Blackmun.
This was the first nonunanimous federalism decision the Court
handed down after National League of Cities. The assignment, inten-
tional or not, accomplished two things. First, it held Blackmun, the
weakest adherent to the majority position, in the majority. Second, it
forced Blackmun to come analytically to grips with the National
League of Cities approach. Given the wavering nature of Blackmun’s
National League of Cities concurrence and his apparent hesitancy to
extend its logic, Brennan’s assignment strategy is understandable.l??
The assignment also pointedly reinforced the differences between
Blackmun and his former allies.

Other evidence also suggests that Brennan coaxed Blackmun to-
wards the National League of Cities minority position. Although he
had pointedly attacked Blackmun’s National League of Cities opinion
as little better than 1930’s style activism, Brennan’s EEOC v. Wyo-
ming opinion used something remarkably akin to the Blackmun bal-
ancing approach. This may have been an attempt to hold Blackmun’s
vote, but it may also have been an effort to pull Blackmun into closer
identity with the concerns of the National League of Cities dissent-
ers. In addition, Brennan may have maneuvered the Court into a po-
sition to confront directly the doctrine of National League of Cities
by securing the votes for Garcia’s rehearing on the express question
of National League of Cities’ continuing viability. Having marshalled
a majority to overrule the precedent, Brennan assigned the opinion
to Blackmun. This suggests that while Blackmun was pushed from
his National League of Cities compatriots by their efforts to extend

176. National League of Cities, 426 U.S. at 856 (Blackmun, J., concurring).

177. The literature amply demonstrates the instrumental usefulness of opinion as-
signment. See, e.g., D. ROHDE & H. SPAETH, SUPREME COURT DECISION MAKING ch. 8
(1976); W. MURPHY, THE ELEMENTS OF JUDICIAL STRATEGY 84-89 (1964).
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its scope, he was also pulled toward the National League of Cities dis-
senters by Brennan’s strategic maneuvering.

A final factor helpful in explaining Blackmun's shift on the fed-
eralism question examined here is his conception of the role of the
judge. His general role orientation is that of a balancer. Like most
balancers, he is inclined to defer to legislative judgment. In this
sense, he is a Justice somewhat from the mold of Justice Harlan. He
tends to eschew broad doctrinal statements in favor of a case-by-case
approach that generates a doctrine as a by-product of individual deci-
sions. This role conception seems to have been a significant factor in
his approach to these cases. In National League of Cities, he went
out of his way to ignore the abstract and potentially sweeping nature
of the majority opinion in favor of a balancing approach that would
isolate areas of state immunity on an individual basis. Although the
Hodel test was available when he wrote for the majority in FERC v.
Mississippi, he failed to use it in articulating the majority opinion.
This may have been the result of his dislike of abstract approaches to
the resolution of concrete controversies. Finally, after the Court be-
gan to divide sharply on the proper interpretation of National League
of Cities and lower courts failed to establish principled distinctions
between areas immune from and not immune from congressional
regulation, he withdrew his support from any attempt to demarcate
such a line and left it to the political branches. For a balancer seek-
ing to develop legal generalizations on a case-by-case basis, the failure
of discrete decisions to generate a rationalizing doctrine suggests the
need to scrap the approach altogether. In essence, this is what Black-
mun did for the Court in Garcia. He discarded an approach that
frustrated attempts to develop clarity in the law in favor of one that
would provide more certainty. This balancing orientation facilitated
his departure from the National League of Cities approach and its
adherents.

While intracourt dynamics, role conception, and a growing ana-
lytic independence help to explain Blackmun’s shift from National
League of Cities to Garcia, other factors seem to have had little im-
pact on this evolution. Blackmun may have grown more liberal on
some questions since his appointment, but his “liberalization” is not
really manifest in this area. His FERC v. Mississippi and Garcia
opinions do not suggest an endorsement of an activist federal govern-
ment, but merely a disinclination to use the judiciary actively to fight
it. This battle is, to his mind, best left to the political branches — ar-
guably a conservative jurisprudential position. Second, while changes
in the positions of other Justices can create the impression that
Blackmun’s voting behavior has changed in some areas of law, this is
not the case here. His evolution in FERC v. Mississippi, EEOC v.
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Wyoming, and Garcia is not the product of an illusory shift created
by the movement of others. The National League of Cities coalitions
have been remarkably stable; Blackmun has clearly changed.

In sum, Blackmun’s evolution from National League of Cities to
Garcia was conditioned by a number of factors. His National League
of Cities concurrence demonstrates that he had some significant res-
ervations about the wisdom of the approach adopted by its majority.
His formulation of a balancing approach to explain the decision sug-
gests that he rejected its more sweeping doctrinal assertions. The re-
placement of the moderate Stewart with the more ideological
O'Connor seems to have sharpened his understanding of the poten-
tial expansion of the National League of Cities doctrine, especially
given the dissents which she wrote and in which she joined in EEOC
v. Wyoming and Garcia, and those which she wrote, FERC v. Missis-
sippi and Garcia. The inconsistent treatment of National League of
Cities by lower federal courts also seems to have bothered him, espe-
cially in light of the Court’s attempts in Hodel, Long Island, FERC v.
Mississippi, and EEOC v. Wyoming to clarify its meaning and scope.
Finally, the spectre of the “undemocratic” Court interfering on a
grand scale with congressional commerce clause regulation seems to
lurk beneath his analysis:

We doubt that courts ultimately can identify principled
constitutional limitations on the scope of Congress’ Com-
merce Clause powers over the States. . . .17% [As] the model
of democratic decisionmaking, the Court [identified in Na-
tional League of Cities] underestimated, in our view, the so-
licitude of the national political process for the continued
vitality of the States. . . . National League of Cities tried to
repair what did not need repair.1??

Given these factors, Blackmun and a majority of the Court opted to
have the popularly accountable branches of government be responsi-
ble for the “separate and independent existence” of the states.

This Article has not endeavored to suggest that Blackmun'’s gen-
eral evolution as a Justice parallels that seen in his treatment of the
issue area examined here. It might be that the ambivalence of his
National League of Cities concurrence, the flexibility provided by his
case-by-case balancing approach, intracourt dynamics, and the lower
court confusion in applying National League of Cities enabled move-
ment in this area that would not be possible in other areas of consti-
tutional litigation. Only future research can address Blackmun’s
development in other areas of constitutional law. This research will

178. Garcia, 105 S. Ct. at 1016 (emphasis added).
179. Id. at 1021.
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tell us about more than Justice Blackmun; it will tell us about the
Court on which he sits, for as former Justice Frankfurter wrote, “A
member of the Supreme Court is at once a soloist and a part of an
orchestra.”18¢ Examination of Blackmun’s evolution, and the factors
that have conditioned it, will enhance our understanding of the de-
velopment of the post-Warren court. A vocal critic of Earl Warren,
Richard Nixon consciously set out to change the interpretive orienta-
tion of the Supreme Court. Although able to make four appoint-
ments, he was only partially successful in realizing his goal. Part of
his failure is traceable to the development of Harry Blackmun as a
Justice. Imbedded in Blackmun’s story is a much more significant
story: The non-emergence of a distinctive Burger Court.

180. F. FRANKFURTER, 4 Note on Judicial Biography, in OF LAW AND MEN 108
(1956).






