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DISPARATE IMPACT: A FAILED REMEDY
FOR DISCRIMINATION

BRYCE T. DANIELS†

I. INTRODUCTION AND SUMMARY

Disparate impact, judicially created from the Civil Rights Act of
1964 in Griggs v. Duke Power Co.,1 has become an essential thread in
the legal fabric of anti-discrimination law.  The United States Su-
preme Court largely eviscerated the ease of bringing a disparate im-
pact claim in Wards Cove Packing Co. v. Atonio.2  However, disparate
impact was politically popular and spurred the Civil Rights Act of
1991, which statutorily codified the pre-Wards Cove burden shifting
framework for bringing and adjudicating a claim.

The advent of Ricci v. DeStefano3 in 2009 represents disparate
impact theory in a way that requires governmental agencies such as
the Equal Employment Opportunity Commission (“EEOC”), when
there are instances of winners and losers, to make racial classifica-
tions in order to adjudicate claims.  Given the nature of how disparate
impact claims are considered in light of the Civil Rights Act of 1991, I
will consider two pertinent questions regarding the future of disparate
impact doctrine.  The first is if disparate impact, as codified by the
Civil Rights Act of 1991, is still “good law” in light of Ricci.  The second
is whether disparate impact normatively pursues good governance
consistent with constitutional doctrine and remedial efficacy.

Understanding the adjudicative structure of disparate impact
claims is essential to analyzing these questions.  The markedly differ-
ent burden-shifting frameworks and regulations for prima facie pres-
entation between Wards Cove and the Civil Rights Act of 1991 serve to
illuminate the change in the role of governmental agencies in evaluat-

† There are a number of people without whom this article would not have been
possible.  I value the many hours spent with Sean V. Burke, Assistant General Counsel
for the University of Pennsylvania, pushing my thought process and honing my gibber-
ish into something to be proud of.  I’m grateful to Dr. Rogers M. Smith, Christopher H.
Browne Distinguished Professor of Political Science at the University of Pennsylvania,
for guiding me through my first encounters with constitutional law as well as through
the rigors of life.  I, and surely the Creighton Law Review, am indebted to Cole
Wintheiser, Penn Law ‘20, for answering my Bluebook questions at all hours of the
night while encouraging me to never stop pursuing the difficult inquiries.  Finally, I
rejoice in calling Isabel Redleaf, Penn Law ‘20, a confidant, mentor, and friend.

1. 401 U.S. 424 (1971).
2. 490 U.S. 642 (1989).
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ing claims.  The racial classificatory harms of such a shift, however,
manifest most clearly in Ricci.

Next, a substantive question of efficaciousness should arise from
any proposed remedial framework.  Given the EEOC Guideline’s stan-
dards for promulgating a disparate impact claim, when compared to
the causes of action that the Civil Rights Act of 1991 permits, the pre-
cedent establishing what is permissible as remedial governmental ac-
tion is not met.  There is a reason that the scope of remedial
legislation is limited—to preclude broad swaths of legislation that en-
able governmental agents from impermissibly classifying protected
characteristics.  This has become the unfortunate reality of disparate
impact.

The precedent of the Court has been that race-based classifica-
tions unequivocally warrant strict-scrutiny review, but Ricci leaves
the classificatory threshold at a much lower “strong-basis-in-evidence”
standard.  Though this is explicated to be the standard of review in
“narrow circumstances,” the balancing between disparate impact and
disparate treatment is a consideration that employers, and subse-
quently adjudicators, face much more regularly than the Court ac-
knowledges.  The EEOC’s violation of the higher protection to be
afforded to racial groups by the strict scrutiny standard presents a
14th Amendment Equal Protection argument as racial groups’ protec-
tion under the laws now varies depending on the context.  This result
is antithetical to the 14th Amendment’s protection and ultimately cre-
ates harms for the protected classes—particularly race.

To demonstrate this, the adjudicative structure’s effect on em-
ployer action is particularly salient.  The vastly different burden-shift-
ing frameworks between Wards Cove and the resulting Civil Rights
Act of 1991 created a litigative shock to employers hoping to avoid
disparate impact liability.  As a result, real effects that have proven to
be detrimental to minorities are explicated from an economic, sociolog-
ical, and legal framework.

Even in situations where employers use the tools provided to
them by the internet and big data to solicit and screen prospective
employees without any human-to-human interaction, businesses can
still be subject to liability for disparate impact claims.  This is due to
how broad the EEOC triggers for disparate impact claims are cur-
rently defined.  If an employer selects automated hiring and selection
methods to evaluate applicants solely by merit and job-necessary
skills consistent with the legitimate needs of the businesses, the em-
ployer’s hope is then that the selected applicants fall into the explicit
racial ratios defined and created by the EEOC via the four-fifths rule.
The selection rate of racial groups that do not have the highest selec-
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tion rate must constitute at least four-fifths the selection rate of the
highest selected group.  If the selection rate of the highest selected
group is 50%, each other racial group must be selected at least 40% of
the time or else those groups are deemed to suffer disparate impact,
and the hiring practice is deemed illegal and impermissible.  Hiring
practices that do not elicit the appropriate ratios, according to the
EEOC, are emblematic of adverse racial impact even if there was no
knowledge of race or human contact.4

Finally, the amalgamation of the research presented here war-
rants rethinking the normative and legal value of disparate impact
theory as a viable means for remedying discriminatory practices.  The
necessity of the EEOC expressly creating racial classifications in order
to adjudicate claims warrants strict-scrutiny.  A heightened level of
scrutiny argument was presented before the Court in Ricci, though
the majority explicitly refused to answer the 14th Amendment ques-
tion due to the availability of statutory relief.5  Given the burden shift-
ing framework and the necessary pervasiveness of discrimination
under the precedential definitions of “bias,” “fairness,” and “intent,”
the most principled alternative to current disparate impact doctrine is
the reclamation of the standards set forth in Wards Cove.

II. BACKGROUND OF DISPARATE IMPACT

In 1971, the Supreme Court of the United States heard argu-
ments for and decided the case of Griggs v. Duke Power Co.6  The
Court unanimously held that racially neutral policies that had a dis-
parate impact against a protected class were inconsistent with Title
VII requirements of the Civil Rights Act of 1964.7  In Griggs, the Duke
Power Company allowed only those with a high school degree to inter-
nally transfer from the labor department into any one of their other
four departments.8  Transfer was also permitted through high per-
formance on a series of two tests—the Wonderlic Personnel Test and
the Bennett Mechanical Comprehension Test.9  Chief Justice Burger
argued that because neither test was “direct or intended to measure
the ability to learn to perform a particular job or category of jobs” that
their use was unnecessary for establishing job transfers and was

4. 29 C.F.R. § 1607.4(D) (2019).
5. Ricci v. DeStefano, 557 U.S. 557, 563 (2009).
6. 401 U.S. 424 (1971).
7. See Griggs v. Duke Power Co., 401 U.S. 424 (1971) (crafting what is doctrinally

known as disparate impact though the term was not used until later EEOC
regulations).

8. Griggs, 401 U.S. at 427.
9. Id. at 428.
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highly susceptible to abuse on racial grounds.10  In the Court’s opin-
ion, Chief Justice Burger relied on Congressional debates and legisla-
tive history to establish a narrative that while Congress had not
outlawed the use of tests for employment, they must demonstrably be
reasonable measures of job performance.11

This nuance is little more than judicially-created interpretive fic-
tion.  By the negative-implication canon, Congress’ lack of testing reg-
ulation must be considered intentional and therefore improperly
subjected to judicial construction.12  Additionally, Title VII of the Civil
Rights Act of 1964 does not address the possibility of facially neutral
tests creating a disproportionate impact among any of the protected
classes.13  Further, interpretive canons guide that if there are two con-
flicting, though entirely legitimate, interpretations—say one that cre-
ates the doctrine of disparate impact and another that does not—then
the prevailing interpretation is the one that does not render the stat-
ute in question unrecognizable relative to the text.14  As Chief Justice
Burger notes, the legislative history surrounding the Act indicates an
intent to eliminate barriers to employment opportunity while retain-
ing the ability to conduct employment tests.15

III. THE ADJUDICATIVE PROCESS OF DISPARATE IMPACT
CLAIMS

This jurisprudence has helped solidify the remedial nature of the
Civil Rights Act of 1964’s “disparate impact” theory.  As the Court in
Griggs v. Duke Power Co.,16 expounded, “[w]hat is required by Con-
gress is the removal of artificial, arbitrary, and unnecessary barriers
to employment when the barriers operate invidiously to discriminate

10. Id.
11. Id. at 436.
12. See John F. Manning, Honoring David Shapiro: Continuity and the Legislative

Design, 79 NOTRE DAME L. REV. 1863, 1880-81 (2004) (arguing that “the legitimacy of
any canon” rests upon accuracy and that the expressio unius canon prevails via linguis-
tic pragmatism).

13. See 42 U.S.C. § 2000e-2(l) (2018).
It shall be an unlawful employment practice for a respondent, in connection
with the selection or referral of applicants or candidates for employment or
promotion, to adjust the scores of, use different cutoff scores for, or otherwise
alter the results of, employment related tests on the basis of race, color, relig-
ion, sex, or national origin.

Id.
14. See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW 63-65 (2013) (arguing

that in order to maintain the legitimacy of the democratic process, the judiciary should
exercise restrained review. If there is a “reasonable” interpretation found within the
four-corners of a statute that would make it constitutional, it should prevail as the will
of the people).

15. Griggs, 401 U.S. at 434-36.
16. 401 U.S. 424 (1971)
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on the basis of racial or other impermissible classification.”17  The text
of this sort of remedial legislation non-controversially requires the re-
moval of explicit and overt racial barriers in hiring and employment.18

However, the Court in Wards Cove Packing Co. v. Atonio19 substan-
tially curtailed the permissible causes of action to be remedied congru-
ent with an “on the basis” showing of causality.20  In contrasting the
standards that must be met in order for a Title VII claim to be brought
before a court, Justice White, writing for a majority of the Court, de-
clared that only a “reasoned review of the [defendant’s] justification
for his use of the challenged practice” was necessary to prove justifica-
tory.21  As a result, the ultimate burden was on the plaintiff to prove
that there was a direct cause-and-effect relationship between the ac-
tion and the supposed disparate impact.22  The purpose of such a limi-
tation on causes of action was to prevent the unworkable endless
litigation that would ensue from “the myriad of innocent causes that
may lead to statistical imbalances in the composition of [the] work
forces.”23

Additionally, once the impermissible pretext of the cause-and-ef-
fect relationship was shown, plaintiffs must then provide “alternative
practices to achieve the same business ends, with less racial im-
pact.”24  These new conditions effectively limited the scope of remedia-
ble actions available to plaintiffs.  Cause-and-effect relationships that
might simply be a reasonable practice of the business are largely de-
ferred as products of business’ discretion.25  Consequently, the appli-

17. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) (emphasis added).
18. See 42 U.S.C. §2000e-2(a) (2018).
It shall be an unlawful employment practice for an employer— (1) to fail or
refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s race, color, religion, sex,
or national origin . . . .

Id.
19. 490 U.S. 642 (1989).
20. Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989).
21. Wards Cove, 490 U.S. at 659.
22. Id. at 655.
23. Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 992 (1988).
24. Wards Cove, 490 U.S. at 658.
25. See H.R. REP. NO. 88-914, at 2,441 (1963) (discussing the remedial scope of the

Civil Rights Act of 1964).
Places of ‘public accommodation’ do not cater by custom to one race in prefer-
ence to another solely from proprietary preference. People are in business to
make money and in certain areas they have learned, or have reason to believe, it
is more profitable to serve only one race or another. In other areas, proprietors
have learned it is more profitable to serve all races, indiscriminately. A host
follows the customs of his community else he suffers, economically. To force him
to abandon his practice, to run counter to prevailing opinion, is to injure his
business and his property. He does not, and he cannot, set custom. He follows it
or suffers.
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cability of disparate impact claims narrowed as the defendant’s
burden of production became more easily satisfied.

This contradictory interpretation that stifled the expansive
Griggs framework did not stifle Congress, however.  In 1991, the
102nd Congress of the United States passed the Civil Rights Act of
1991 to amend the Civil Rights Act of 1964.  In an explicit rebuke of
Wards Cove, the Civil Rights Act of 1991 turned back the clock to June
5, 1989—the day before the Wards Cove decision was announced.26

The burden-shifting framework in disparate impact litigation
henceforth witnessed a comprehensive overhaul.  A charge against the
practice creating the supposed disparate impact must be filed with the
Equal Employment Opportunity Commission (“EEOC”) within 180
days after the “occurrence” of the practice, unless there is a state or
local agency with similar anti-discrimination laws that the charge was
first filed with.  To promote local resolution, the charge period is then
extended to 300 days after the “occurrence” of the alleged unlawful
practice.

The EEOC then has ten days after the Title VII charge date to
serve notice of the charge to the respondent.  Then, the EEOC investi-
gates for reasonable cause of a discriminatory practice.  If cause is
found, the EEOC will attempt conciliation or a civil suit if conciliation
is unsuccessful.  If cause is not found or if the charge filing period ex-
pires, the EEOC informs the complainant of this in a “right to sue”
letter.

Though almost half of systemic complaints are resolved via the
internal conciliatory stage,27 the structure of the burden of proof re-
quired when civil suits are filed is crucial to understanding the practi-
cal effects of disparate impact claims.  The change in the burden
shifting framework from Wards Cove to the Civil Rights Act of 1991
was dramatic.28  Under Wards Cove, a plaintiff seeking to identify a
prima facie case of disparate impact discrimination must prove a
causal link between a specific practice and the supposed discrimina-
tion.  For the purposes of Wards Cove, a statistical disparity was not
sufficient.  After the plaintiff showed a prima facie case, the employer,

Id. (emphasis added).
26. See H.R. REP. NO. 102-40, pt. 1, at 13 (1991) (providing that “Application of

Amendments – The amendments made by– (1) section 202 shall apply to all proceedings
pending on or commenced after June 5, 1989”).

27. See U.S. EQUAL EMP. OPPORTUNITY COMM’N, WHAT YOU SHOULD KNOW: THE

EEOC, CONCILIATION, AND LITIGATION (2012).  EEOC statistics showed that “[t]he suc-
cessful conciliation rate for systemic cases in fiscal year 2014 is even better – with 47%
of systemic investigations being resolved.” Id.

28. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (establishing the
initial burden shifting framework regarding prima facie requirements, affirmative de-
fenses to an allegation, and ultimate placement of burden of proof on the plaintiffs).
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to dispute the prima facie finding, could: (1) rebut the plaintiff’s prima
facie case by the presentation of evidence;29 or (2) produce evidence
that although the challenged practice elicited a disparate impact, the
practice arose out of “legitimate employment goals of the employer.”30

However, the defendant could meet the burden by producing evidence
indicative of the existence of the latter—not necessarily the persua-
sion of the legitimacy of the employment goal.  Even if the defendant
met this burden, the plaintiff could still prevail by providing an
“equally effective” alternative practice that the employer could adopt
instead of the challenged practice.31

The Civil Rights Act of 1991 reversed this burden-shifting frame-
work.  Rather than needing to identify a specific practice that caused
the disparate impact in the prima facie presentation stage, the plain-
tiff could identify the system overall if the practices were too interwo-
ven to disaggregate.32  Perhaps even easier, the Civil Rights Act of
1991 also permitted the showing of a prima facie case based on statis-
tical variance in hiring known as the four-fifths rule.  The rule states
that a

[S]election rate for any race, sex, or ethnic group which is less
than four-fifths (4/5) (or eighty percent) of the rate for the
group with the highest rate will generally be regarded by the
Federal enforcement agencies as evidence of adverse impact,
while a greater than four-fifths rate will generally not be re-
garded by Federal enforcement agencies as evidence of ad-
verse impact.33

The defendant now must satisfy a burden of persuasion rather
than production in proving that the challenged business practice is
necessary, rather than simply legitimate.  Regardless, the Civil Rights
Act of 1991 left the ultimate burden of persuasion on the plaintiff to
prove that the practice (or aggregation of practices) caused a disparate
impact, was not a business necessity, and that alternative practices

29. Watson, 487 U.S. at 996 (Rehnquist, J., concurring). “If the defendants in a
Title VII suit believe there to be any reason to discredit plaintiffs’ statistics . . . the
opportunity to challenge them is available . . . just as in any other lawsuit.” Id. (citations
omitted).

30. Wards Cove, 490 U.S. at 658-59.
31. Id. at 642.
32. See 42 U.S.C. § 2000e-2(k)(1)(B)(i) (2018) (explicating that complainant “shall

demonstrate that each particular challenged employment practice causes a disparate
impact, except that if the complaining party can demonstrate to the court that the ele-
ments of a respondent’s decisionmaking process are not capable of separation for analy-
sis, the decisionmaking process may be analyzed as one employment practice”). See also
137 CONG. REC. S15,276 (daily ed. Oct. 25, 1991) (targeting the Wards Cove Court
through an interpretive memorandum by changing the aggregated practices showing
back to the standard in Griggs).

33. 29 C.F.R. § 1607.4(D) (2019).
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that committed less harm to the protected class, though not needing to
be “equally effective” for business purposes, could be identified and
adopted.34

IV. DISPARATE IMPACT AS A REMEDIAL FRAMEWORK

What the jurisprudential and legislative back-and-forth estab-
lishes is the constant struggle of lawmakers to effectuate a reality
within American society that is able to be consistently and indiscrimi-
nately applied.  Unsurprisingly, this is often the marble that remedial
legislation is cast in.  The competing interests between what the Con-
gress “ought” to remedy and what the Congress “can” remedy are not
exclusive to Congressional floor debates.  The judiciary has also
strung together a suspiciously-applied track record for permissible
remedies to be undertaken.

In South Carolina v. Katzenbach,35 Chief Justice Warren wrote
for a majority of the Court in determining the remedial scope of the
Voting Rights Act of 1965.  The Court held that “Congress may use
any rational means to effectuate the constitutional prohibition of ra-
cial discrimination.”36  The operative phrase here is Congress’ ability
to effectuate appropriate remedies.  This would require that the reme-
dies are able to rectify the supposed harm.37  However, disparate im-
pact claims made on the basis of race as a protected class are subject
to falling short of this direct link requirement.

34. See also Rosemary Alito, Disparate Impact Discrimination Under the 1991
Civil Rights Act, 45 RUTGERS L. REV. 1011 (1993) (providing an in-depth explanation of
the burden shifting framework between Wards Cove and the Civil Rights Act of 1991).

35. 383 U.S. 301 (1966).
36. See South Carolina v. Katzenbach, 383 U.S. 323, 324 (1966) (stating, “As

against the reserved powers of the States, Congress may use any rational means to
effectuate the constitutional prohibition of racial discrimination in voting”) (emphasis
added). However, it is appropriate to remove the “in voting” qualifier for the remedial
discussion of this paper because the Court founded this wide-latitude approach to reme-
dial legislation in voting through the 15th Amendment’s “The Congress shall have
power to enforce this article by appropriate legislation” clause. This clause reasonably
echoes Article 1, § 8, “to make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers” (Necessary and Proper Clause). Therefore, it is
understandable that since the Supreme Court has acceded to Congress’ remedial ability
via the 15th Amendment permission that the same would also be true of other areas to
be remedied as permitted by Congress’ powers. Id. See also Prigg v. Pennsylvania, 41
U.S. (16 Pet.) 539, 615-16 (1842); THE FEDERALIST NO. 44, at 285 (James Madison) (Clin-
ton Rossiter ed., 1961) (“No axiom is more clearly established in law, or in reason, than
that wherever the end is required, the means are authorized; wherever a general power
to do a thing is given, every particular power necessary for doing it is included.”).

37. See Robert J. Kaczorowski, Congress’s Power to Enforce Fourteenth Amendment
Rights: Lessons from Federal Remedies the Framers Enacted, 42 HARV. J. ON LEGIS. 258
(2005) (discussing the soluble linkages between remedy and harm as an essential re-
quirement of remedial legislation).
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In the case of queries into arrest records, the Equal Employment
Opportunity Commission (“EEOC”) contends that this practice is gen-
erally unacceptable.38  The reason supposed by the EEOC is that
Blacks and Hispanics have exorbitantly high arrest-to-conviction
“rates disproportionate to their numbers in the general population.”39

Consequently, the EEOC reasons, simple consideration of conviction
records via arrest records has a disparate impact on minority groups
and will inevitably lead to disparate treatment by the employer.40

However, conviction history is not a protected characteristic by the
Civil Rights Act of 1964.  To gain a better understanding of the logical
fallacy that arrest and conviction records should be afforded similar
protection to the race classification, examine the scenario below, pro-
vided by the EEOC:

Example 1: Disparate Treatment Based on Race. John, who is
White, and Robert, who is African American, are both recent
graduates of State University.  They have similar educational
backgrounds, skills, and work experience.  They each pled
guilty to charges of possessing and distributing marijuana as
high school students, and neither of them had any subse-
quent contact with the criminal justice system.

After college, they both apply for employment with Office
Jobs, Inc., which, after short intake interviews, obtains their
consent to conduct a background check.  Based on the out-
come of the background check, which reveals their drug con-
victions, an Office Jobs, Inc., representative decides not to
refer Robert for a follow-up interview. The representative re-
marked to a co-worker that Office Jobs, Inc., cannot afford to
refer “these drug dealer types” to client companies.  However,
the same representative refers John for an interview, assert-
ing that John’s youth at the time of the conviction and his
subsequent lack of contact with the criminal justice system

38. See Green v. Missouri Pacific Railroad, 549 F.2d 1158 (8th Cir. 1977) (provid-
ing the three factors that the EEOC refers to in order to establish permissibility of ar-
rest record inquiry).

39. See U.S. EQUAL EMP. OPPORTUNITY COMM’N, EEOC ENFORCEMENT GUIDANCE

NO. 915.002, CONSIDERATION OF ARREST AND CONVICTION RECORDS IN EMPLOYMENT DE-

CISIONS UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 1964 (2012) Based on statistics,
the EEOC’s report concluded:

Arrest and incarceration rates are particularly high for African American and
Hispanic men. African Americans and Hispanics are arrested at a rate that is 2
to 3 times their proportion of the general population. Assuming that current
incarceration rates remain unchanged, about 1 in 17 White men are expected
to serve time in prison during their lifetime; by contrast, this rate climbs to 1 in
6 for Hispanic men; and to 1 in 3 for African American men.

Id.  (internal citations omitted).
40. See MARK A. ROTHSTEIN & LANCE LIEBMAN, EMPLOYMENT LAW: CASES AND

MATERIALS 278 (6th ed. 2007) (analyzing a study cited by the EEOC as justification for
the guidelines).
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make the conviction unimportant.  Office Jobs, Inc., has
treated John and Robert differently based on race, in viola-
tion of Title VII.41

It is unsurprising that this scenario would be deemed impermissi-
ble according to the racial protections granted by Title VII.  However,
the scenario hinges this outcome on the fact that the employers made
a racially informed decision—not a decision predicated on the history
of arrest records.  The EEOC guidelines that seek to prohibit ques-
tions of arrest record contend that the de facto justification for the
decision must have been “well we can’t offer the Black applicant a
job—he’s a criminal!”  However, the scenario requires that the prohi-
bition be rooted in the assumption that those making employment de-
cisions will attribute adverse inferences to a racial characteristic
based on race neutral information.  The EEOC expects a logical leap
from employers that a Black or Hispanic applicant being arrested in-
dicates that they were therefore likely convicted and therefore dispa-
rate treatment will ensue.42  Beyond that, the scenario presented
cannot escape the conclusion that a decision was based on race be-
cause even if the theoretical Office Job, Inc. chooses the White or the
Black applicant, the other would, by the EEOC logic, then be affected
by a disparate impact practice that created a disparate treatment hir-
ing action.

The evidence used by the EEOC to make this conviction-record-to-
race connection is a study that claims that White applicants to jobs
receive interviews at three times the rate as Black applicants.43  The
EEOC assumes that because the applicants were of opposite races and

41. U.S. EQUAL EMP. OPPORTUNITY COMM’N, supra note 38.
42. Id. The pretext of the provided scenario is as follows:
A covered employer is liable for violating Title VII when the plaintiff demon-
strates that it treated him differently because of his race, national origin, or
another protected basis.  For example, there is Title VII disparate treatment
liability where the evidence shows that a covered employer rejected an African
American applicant based on his criminal record but hired a similarly situated
White applicant with a comparable criminal record.

Id. The description of the scenario concedes that consideration of the arrest record was
not the driving force, nor relevant, to the malpractice. Rather, it was the consideration
of race. The “disparate impact” that the EEOC is seeking to preclude is the demographic
effects that an inevitable leap to disparate treatment would create. This, however, reck-
lessly conflates disparate impact and disparate treatment.

43. See Devah Pager, The Mark of a Criminal Record, 108 AM. J. SOC. 937, 958, fig.
6 (2003) (“Among blacks without criminal records, only 14% received callbacks, relative
to 34% of white noncriminals . . . .  In fact, even whites with criminal records received
more favorable treatment (17%) than blacks without criminal records (14%).”). These
empirics show that the unequal callback ratio is at the very least not due to criminal
record. Though they do not necessarily implicate racial considerations as the causal
factor, the lack of correlative value between criminal record and callback ratio is indica-
tive of the irrelevance of criminal record and the subsequent extra-legislative expansion
that the EEOC has created due to disparate impact doctrine. Id.
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one was favored over the other for the job (as is inevitable in this hir-
ing scenario) that race must have been a factor in the decision making
process as perpetuated by the knowledge of equal conviction records.
Race does not have to be the primary factor to prove a disparate im-
pact or Title VII claim.  Race does not even have to be a conscious
decision-making factor in order to establish a claim.44

The notion that race is an inevitable factor in the decision-making
process creates an inescapable flux of discriminatory claims that have
no linkage to the types of actions that the Civil Rights Act of 1964 was
designed to remedy.  Proponents of disparate impact theory often un-
derstand this claim but fail to see how it applies to disparate impact
itself.  In keeping with the EEOC’s generously provided scenario, sup-
pose that the valuation of that scenario in this paper is entirely incor-
rect and the EEOC’s judgement of the determination of the knowledge
of conviction records was somehow the driving force behind the ra-
cially charged hiring decision.  Would it not follow that all factors even
possibly associable to race be eliminated?  If there exist, within an em-
ployer, racial prejudices so strong that they unsuspectingly inform
hiring decisions, how is this effectually remediable without unconsti-
tutional racial quotas?45

It is not.  If the assumption of the prohibition of conviction records
is that they will somehow inform adverse decision-making against a
select race, then this presents a scenario that is non-judiciable in
terms of disparate impact doctrine.46  There is no remedy for a link
that has no proof of evidence other than statistical variance.47  Of

44. See MARK A. ROTHSTEIN & LANCE LIEBMAN, EMPLOYMENT LAW: CASES AND

MATERIALS  278 (6th ed. 2007) (applying the disaggregation principle).
45. See Regents of Univ. of California v. Bakke, 438 U.S. 265, 323 (1978).
46. See Lawrence Rosenthal, Saving Disparate Impact, 34 CARDOZO L. REV. 2157,

2160 (2012). In defense of disparate impact, Rosenthal argues that claims that hinge on
a subconscious consideration of protected classes is unworkable with disparate impact
theory as a whole,

Even if disparate-treatment liability could theoretically reach [unintentional]
discrimination, it is far from clear that in actual practice employment-discrimi-
nation plaintiffs could assemble adequate proof of this type of implicit bias;
even the advocates of this understanding of disparate-treatment discrimina-
tion acknowledge that it relies on essentially the same types of proof now re-
quired in disparate-treatment litigation.

Id.
47. Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989) (dispelling the Appeals

Court’s dependence solely on statistical variance).
“There can be no doubt,” as there was when a similar mistaken analysis had
been undertaken by the courts below in Hazelwood [School District v. United
States], “that the . . . comparison . . . fundamentally misconceived the role of
statistics in employment discrimination cases.” The “proper comparison [is] be-
tween the racial composition of [the at-issue jobs] and the racial composition of
the qualified . . . population in the relevant labor market.” It is such a compari-
son—between the racial composition of the qualified persons in the labor mar-
ket and the persons holding at-issue jobs—that generally forms the proper
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course, the argument can be made that the removal of the supposed
societal practice which further lends itself to the alleged harm is
enough of a remedy to warrant the disparate impact claim in inexplic-
itly protected class cases.  However, “[the U.S. Supreme Court] never
has held that societal discrimination alone is sufficient to justify a ra-
cial classification.”48  Primarily, this is what disparate impact theory
survives on in order to generate claims that hinge not on facially dis-
criminatory practice, but on unseen societal prejudice.  In the EEOC
scenario of arrest and conviction records, the unseen societal prejudice
“unequivocally” produced a disparate treatment, and the assumption
that disparate treatment would ensue made the practice susceptible to
disparate impact claims.

V. EQUAL PROTECTION: THE BYPASSED SENTINEL

The above scenario indicates a suspiciously easy-to-ordain classi-
fication based on race.  Specifically, it is a scenario where the Equal
Employment Opportunity Commission (“EEOC”) evaluates the merits
of a claim on the basis of racial classifications.  This is because the
Court in Ricci v. DeStefano49 refused to evaluate the 14th Amendment
claim, and it has yet to be challenged since.  As such, the level of scru-
tiny for race classifications in disparate impact claims is not strict
scrutiny, but rather a supposedly rare “strong-basis-in-evidence” test.
It is imperative to analyze disparate impact theory based on its prac-
tice as well as the theoretical underpinnings.  A necessary aspect of
racial disparate impact claims is that the cause of action is triggered
by the racial identity of those hired, promoted, or terminated relative
to another racial group.50

basis for the initial inquiry in a disparate-impact case. Alternatively, in cases
where such labor market statistics will be difficult if not impossible to ascer-
tain, we have recognized that certain other statistics—such as measures indi-
cating the racial composition of “otherwise-qualified applicants” for at-issue
jobs—are equally probative for this purpose.

Id. (internal citations omitted) (quoting Hazelwood Sch. Dist. v. United States, 433 U.S.
299, 308 (1977); N.Y. Transit Auth. v. Beazer, 440 U.S. 568, 585 (1979)).

48. Wygant v. Jackson Bd. of Educ., 476 U.S. 274 (1986); see also U.S. v. Paradise,
480 U.S. 149 (1987) (reinforcing “that government bodies, including courts, may consti-
tutionally employ racial classifications essential to remedy unlawful treatment of racial
or ethnic groups subject to discrimination” – holding that there must be an absolute
necessity in racial classification for remedy, that there is no other least restrictive
means, and that the discrimination must presently exist in a form that is directly linked
to the remedy); Sheet Metal Workers v. EEOC, 478 U.S. 412 (1986); Shaw v. Hunt, 517
U.S. 909 (1996) (arguing “[a] generalized assertion of past discrimination in a particular
industry or region is not adequate because it ‘provides no guidance for a legislative body
to determine the precise scope of the injury it seeks to remedy’”).

49. 557 U.S. 557 (2009).
50. See Richard Primus, Equal Protection and Disparate Impact: Round Three, 117

HARV. L. REV. 493, 500 (2003) (“demonstrat[ing] that the disparate impact standard
could be subjected to strict scrutiny for using [racial] classifications”).
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The Court in Ricci v. DeStefano explained that “[a]pplying the
strong-basis-in-evidence standard to Title VII gives effect to both the
disparate-treatment and disparate-impact provisions, allowing viola-
tions of one in the name of compliance with the other only in certain,
narrow circumstances.”51  The reality of this dichotomy is that the
standard for the Court upholding a racial disparate impact claim is
relatively low.  The Court held in Adarand Constructors, Inc. v. Peña52

that “strict scrutiny of all governmental racial classifications is essen-
tial.”53  Rather than a strong-basis-in-evidence test, a strict scrutiny
test is more appropriate.

In order to justify a strict scrutiny standard, however, one must
first ascertain an express racial classification and then show that the
express racial classification was adopted by a governmental actor.  In
the case of Ricci, there is no contestation that the City of New Haven
genuinely sought to avoid a disparate impact claim by ensuring that
the statistical disparity of the promotion exams was pursuant to the
Civil Rights Act of 1991’s rules.54  To these ends, the City ultimately
made a decision based on race.55  The City acted primarily because
“too many whites and not enough minorities would be promoted were
the lists to be certified.”56  As a result, the Court ruled, “[w]ithout
some other justification, this express, race-based decisionmaking” was
violative of Title VII’s prohibition of disparate treatment.57

It is important to note that the violative action was the considera-
tion of racial balancing in decision-making.  In this regard, the EEOC
necessarily adjudicates claims of racial disparate impact in light of ra-
cial balancing considerations.  The four-fifths rule permits the EEOC
to find prima facie discriminatory action by comparing the statistical
disparity of hiring success across distinct racial groups.

For example, if the hiring rate for whites other than Hispan-
ics is 60%, for American Indians 45%, for Hispanics 48%, and
for Blacks 51%, and each of these groups constitutes more
than 2% of the labor force in the relevant labor area (see
Question 16), a comparison should be made of the selection
rate for each group with that of the highest group (whites).
These comparisons show the following impact ratios: Ameri-

51. Ricci v. DeStefano, 557 U.S. 557, 583 (2009).
52. 515 U.S. 200 (1995).
53. Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 226 (1995) (emphasis added).
54. Ricci, 557 U.S. at 579.
55. Id. at 579–80 (holding “[w]hatever the City’s ultimate aim—however well in-

tentioned or benevolent it might have seemed—the City made its employment decision
because of race”).

56. Id. at 579 (quoting Ricci v. DeStefano, 554 F.Supp. 2d 142, 152 (D. Conn. 2006))
(internal quotations omitted).

57. Id.
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can Indians 45/60 or 75%; Hispanics 48/60 or 80%; and Blacks
51/60 or 85%. Applying the 4/ 5ths or 80% rule of thumb, on
the basis of the above information alone, adverse impact is
indicated for American Indians but not for Hispanics or
Blacks.58

From this perspective, the EEOC clearly classifies groups based
on race in order to adjudicate claims.  Of course, the counterargument
to this is that it’s simply statistics and isn’t indicative of a formal clas-
sification.  However, as stated in the first question posed before this
paper, in cases in which there are winners and losers, the EEOC or
federal court determines the winner’s remedy by determinative racial
classification.  In the scenario listed, the remedy is simply an altera-
tion of the hiring practice that must explicitly increase the hiring ratio
for American Indians.  Given that these are ratios, it is a zero-sum
game.  If there are say ten positions available within a company, an
employer cannot increase the rate of American Indian hiring without
decreasing the rate of some other racial group hiring—particularly
without decision making based on race.  As a result, the EEOC adjudi-
cates claims in which there are winners and losers by enforcing poli-
cies that have a disparate treatment.

This action is unavoidable logically.  The premise of disparate im-
pact is that facially neutral policies that correlate to “disparate” hiring
outcomes as shown by methods such as the four-fifths rule are viola-
tive as discriminatory.  If the harm is disproportionate racial hiring,
the only remedy is to change the hiring ratios.  This cannot be directed
by a governmental agency without an express classification of race as
a comparator in a remedial practice against the violative practice.
The Court in Ricci does not deny this.  In referencing the practice of
the City, the Court explicates that “[t]he question is not whether that
conduct was discriminatory but whether the City had a lawful justifi-
cation for its race-based action.”59  Given that the EEOC is forced to
balance the disparate impact action to be remedied and the mode of
remedying it which necessitates a disparate treatment, the “narrow
circumstances” that the Ricci Court stated would be subject to the
“strong-basis-in-evidence” standard are not so narrow.  Rather, Ricci
serves as an emblematic case of the race-based classification that the
EEOC necessarily adopts in cases where third parties are negatively
affected. Ricci is not unique—it is representative.

Scrutiny concerns are not an entirely novel concept to be put
before the Court, however.  The Ricci majority refused to answer the

58. Adoption of Questions and Answers to Clarify and Provide a Common Interpre-
tation of the Uniform Guidelines on Employee Selection Procedures, 44 Fed. Reg.
11,996, 11,998 (proposed Mar. 2, 1979) (to be codified at 29 C.F.R. pt. 1607).

59. Ricci, 557 U.S. at 580.
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proposed 14th Amendment challenge due to relief being available
upon the statutory question alone.60  However, the discrimination
that a state seeks to remedy must be specific, “identified discrimina-
tion” and must be “narrowly tailored” and ground in “a strong-basis-
of-evidence” to conclude that remedial action was necessary, “before it
embarks” on the remedy.61  Disparate impact claims are propagated
through the prophylactic measure that such discrimination could oc-
cur through proxy “adverse” behaviors and adjudicated in a way that
classifies race by allowing remedies for statistical misbalancing to be
propagated.62

This inconsistent application of the rule espoused in Adarand cre-
ates conflicting outcomes between races.  The use of strict-scrutiny,
then, would require a higher standard for courts to uphold racial dis-
parate impact claims.  The claim would need to demonstrate that
there is a “narrowly tailored” assertion of the harm which is also more
consistent with the remedial necessities of anti-race-discrimination
legislation.63

It is entirely feasible then, that the absence of strict scrutiny
propagates the opposite of what the Civil Rights Act of 1964 intended
to effectuate.64  Although it should be noted that what was intended to
be effectuated does not overrule what was textually effectuated.  Title
VI of the Act states that race may not be a motivating factor, neither
positive nor negative, in the employment process.65  However, the
same Act also contends that affirmative action is a permissible prac-
tice for employers.  Today, of course, affirmative action is prevalent

60. Id. at 593.  “Petitioners are entitled to summary judgment on their Title VII
claim, and we therefore need not decide the underlying constitutional question.” Id.; see
e.g. Atkins v. Parker, 472 U.S. 115, 123-24 (1985); Escambia County v. McMillan, 466
U.S. 48, 51 (1984) (per curiam) (“[N]ormally the Court will not decide a constitutional
question if there is some other ground upon which to dispose of the case.”).

61. See Bush v. Vera, 517 U.S. 952, 982 (1996) (quoting Shaw v. Hunt, 517 U.S.
899, 910 (1996)).

62. Primus, supra note 50, at 520 (arguing that “disparate impact doctrine is a
prophylactic measure that is necessary because deliberate discrimination can be diffi-
cult to prove”).

63. Adarand Constructors, 515 U.S. at 220.
64. Primus, supra note 50, at 504-05.
The administrative intuition is that it is much easier to implement a rule that
subjects all racial classifications to strict scrutiny than a rule that subdivides
racial classifications, treating some one way and others differently. Applying
different standards to benign and malign classificatory state action requires a
prior determination of whether particular government action is benign or ma-
lign, and the Court has wondered aloud how that distinction could be made
without careful scrutiny.

Id.; see also Rosenthal, supra note 46, at 2180 (contending “[i]n either case, the threat or
reality of disparate-impact liability involves race-conscious governmental action, and
therefore, as we have seen, triggers strict scrutiny, whether an employer voluntarily
remediates disparate impact or is ordered to do so by a court”).

65. 42 U.S.C. § 2000e-2(m) (2018).
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throughout society.  The courts have rectified this seeming self-abro-
gation by examining legislative history that claims § 116’s declaration
that “[n]othing in the amendments made by this title shall be con-
strued to affect court-ordered remedies, affirmative action, or concilia-
tion agreements, that are in accordance with the law”66 simply “does
not purport to resolve the question of the legality under Title VII of
affirmative action programs.”67

The practical effect, then, is that racial considerations do not re-
ceive “equal protection of the laws.”68  In the instance of affirmative
action, the Act legalizes the consideration of race on a favorable basis;
in disparate impact claims, the courts have ruled that a consideration
of race, benign or not, constitutes a disparate impact claim.69  The im-
pact of this disparity should not be ignored.  The possibility for abuse
by the courts in making decisions based on social engineering rather
than on finite doctrine has come to fruition in a disparate impact case
that ignored the existence of an intensive affirmative action program
as a workable defense.70

These concepts emphasize and amalgamate the jurisprudential
history of applicable case law.  An example of this evident conflict be-
tween disparate impact claims and consistent application is found in
the case of Texas Department of Housing and Community Affairs v.
The Inclusive Communities Project, Inc.71  The Court ruled in a 5-4
decision that disparate impact claims could be made absent of em-
ployer’s intention.72  As echoed in Wal-Mart v. Dukes,73 this lends the
adjudicative process to a series of subjective valuations not just on the
part of the defendant but also on the role of the court in reconciling
disparate impact doctrine with reality.74  The dissent in Texas Depart-

66. Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991).
67. See Glen D. Nager, Affirmative Action After the Civil Rights Act of 1991: The

Effects of a “Neutral Statute”, 68 NOTRE DAME L. REV. 1057, 1074-75 (1993).
68. U.S. CONST. amend. XIV, § 1.
69. Nager, supra note 67, at 1094.
70. See Richard A. Epstein, Refocusing Civil Rights Law, HOOVER INSTITUTION

(Jan. 14, 2010) https://www.hoover.org/research/refocusing-civil-rights-law (criticizing
that, “[u]nfortunately, the perverse decision of Justice Brennan in Teal v. Connecticut
allowed the plaintiff to bring a disparate-impact claim even though Connecticut had
introduced an aggressive affirmative action program. What covert abuses was he trying
to smoke out?”). Here, Epstein argues that the expansive disparate impact theory comes
with civil rights consequences that ultimately undermine adjudicative institutions. Id.

71. 135 S. Ct. 2507 (2015).
72. Tex. Dep’t of Hous. & Cmty. Affairs v. The Inclusive Cmtys. Project, Inc., 135 S.

Ct. 2507, 2518 (2015) (holding that “the text of [Title VII] provisions ‘focuses on the
effects of the action on the employee rather than the motivation for the action of the
employer’ and therefore compels recognition of disparate-impact liability”) (emphasis in
original).

73. 564 U.S. 338 (2011).
74. See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011).
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ment of Housing and Community Affairs, however, contends a more
workable approach to the Civil Rights Act of 1964.  Justice Alito
opined that the phrase, “because of,” in § 804 and 805 of the Act re-
ferred to the explicit connection between the action causing the dispa-
rate impact and the harm.75

Justice Alito then notes that it has been the stare decisis preroga-
tive of the Court to interpret “identical words used in different parts of
the same act [as] intended to have the same meaning.”76  The key
phrase “because of” requires that “[taking] action against an individ-
ual ‘because of’” a protected characteristic “plainly requires discrimi-
natory intent.”77  The reason for the dissent’s declaration that intent
is necessary is to prevent precisely what disparate impact litigation
has devolved into—the ability to engineer against practices that
through some interwoven web of causality supposedly have a dispro-
portionate impact on a protected class.  The fact that this standard of
evidence is not customary in disparate impact litigation reaffirms the
unequal protection of the laws in regard to racial classifications.

VI. UNINTENDED CONSEQUENCES

In regard to employment practices, the consequences of the 1991
changes cannot be overstated.  The inability of employers in areas
with homogenous demographics of the protected classes (particularly
race) to fulfill the four-fifths test unduly forces them into Equal Em-
ployment Opportunity Commission (“EEOC”) investigation.  The re-
sulting adoption of policies institutionalizing a concerted effort to
disproportionately hire those of smaller demographics so as to coincide
with this rule also wrings employment decisions out of the hands of
business owners.  The subsequent action is the story manifested in
Ricci v. DeStefano.78  To preclude itself from a disparate impact suit
from Hispanic and Black firefighters (who failed the promotion test in
disproportion), the fire department refused to promote White (and one
Hispanic) firefighters so as not to create a disparate impact in promo-
tion proceedings.79  The Court found that this conscious act consti-
tuted disparate treatment—the overt discrimination against a Civil
Rights Act of 1964 protected class.

This possible adverse action creates a situation where the “em-
ployers seeking to maintain such a meritocracy among a diverse popu-

75. Tex. Dep’t of Hous. & Cmty. Affairs, 135 S. Ct. at 2534 (Alito, J., dissenting).
76. Id. at 2527 (Thomas, J., dissenting).
77. See Smith v. City of Jackson, 544 U.S. 228, 249 (2005).
78. 557 U.S. 557 (2009).
79. Ricci v. DeStefano, 557 U.S. 557 (2009).
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lation will run a high risk of being sued for violations of the rule.”80

Though the city of New Haven in Ricci was berated for contorting the
results of a valid meritocratic test, the fear that disparate impact liti-
gation has induced upon employers has inadvertently created the real-
ity that disparate impact theory was intended to remedy.81

In a nation of personal hiring processes, the informational effects
between the employee and employer are inevitable.82  Claiming over-
all that the Civil Rights Acts of 1964 and 1991 strive to require a
strictly market-rational system, Mark Kelman claims that, “[i]nsofar
as the employer or public accommodation owner fails to give the em-
ployee or customer something he desires because of traits that are ir-
relevant to his economic function, he is breaching the duty to avoid
simple discrimination.”83

This is a fairly high threshold—one that depends on the causa-
tional phrase “because of” rather than the Civil Rights Act of 1991
standard that does not regard intent as necessary to make a claim.84

However, Kelman also nuances the definition of discrimination by
claiming that an “employer discriminates insofar as he treats the
plaintiff employee or job applicant worse than he treats statistically
typical employees or applicants whose net marginal product is no
higher.”85  This is substantively important for two reasons: (1) Kel-
man’s claim of discrimination necessarily having a negative effect in
order to be discrimination is consistent with the Title VI protection of
“positive” discrimination,86 and; (2) employees are only afforded as
much protection as others in that economic productivity class would
be.  Kelman then argues that there is no affirmative defense for em-
ployers to commit discriminatory employment practices by prefer-
ences by the store, customers, and locality as positive law requires an

80. Amy L. Wax, Disparate Impact Realism, 53 WM. & MARY L. REV. 621, 624
(2011).

81. Ricci, 557 U.S. at 581 (conceding that “employers likely would hesitate before
taking voluntary action for fear of later being proven wrong in the course of litigation
and then held to account for disparate treatment”).

82. See Chaim Fershtman & Uri Gneezy, Discrimination in a Segmented Society:
An Experimental Approach, 116 Q.J. ECON. 351-77 (2002) (explaining the phenomenon
of in-group bias as a series of subconscious factors that drive like-ethnicity/race deci-
sion-making).

83. See Mark Kelman, Market Discrimination and Groups, 53 STAN. L. REV. 833,
841 (2001) (emphasis added).

84. See Donald O. Johnson, The Civil Rights Act of 1991 and Disparate Impact: The
Response to Factionalism, 47 U. MIAMI L. REV. 469 (1992). Johnson’s footnote six claims
through EEOC Regulatory Guidelines that “[d]isparate impact analysis attempts to
prove employment discrimination by showing that employment practices, regardless of
intent, adversely affect one group in comparison to another.” Id.

85. Kelman, supra note 83, at 841.
86. 42 U.S.C. § 2000e-2(m) (1991).
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impersonal, market-rational relationship between places of public ac-
commodation and customers.87

As part of the market-rational relationship, Kelman claims that
“Customers are duty-bound under antidiscrimination law to treat
salespeople with whom they deal in an impersonal, capitalist, rational
fashion (with regard only to their economic function, without regard to
their status).”88  However, this is simply a pragmatic impossibility
given the Civil Rights Acts.  Cognitive research suggests that creating
categorial schemas results in an over-exaggeration of those categories’
characteristics.89  As employers become more aware of the legally nec-
essary sensitivity in hiring procedures, they are internally catego-
rizing the existence of those characteristics in protected classes with
the intent of adapting employment practices that protect themselves
from discriminatory liability.90  As a result of disparate impact theory,
it is not enough to simply create facially neutral policies.  Rather,
one’s policies must be statistically reasonable and conscious of defini-
tionally unconscionable implicit bias to ensure that employment prac-
tices do not tend to single out a protected class.

Surely, this is anything but a purely market-rational system.  De-
cisions about hiring preferences based on locality preferences are nec-
essarily market-rational insofar as anything is purely market
rational, and that alone is a logical leap.91  Richard Epstein argues
that it is a perfectly expectable and rational outcome for employers to
simply not hire those that could lead to costly litigation.92  As a result,
the “group-based” consciousness that disparate impact theory requires

87. Kelman, supra note 83, at 847-55.
88. Id. at 848 (emphasis added).
89. See, e.g., Anne Locksley et al., Social Categorization and Discriminatory Behav-

ior: Extinguishing the Minimal Intergroup Discrimination Effect, 39 J. PERSONALITY &
SOC. PSYCHOL. 773, 776-83 (1980); David A. Wilder, Perceiving Persons as a Group: Cat-
egorization and Intergroup Relations, in COGNITIVE PROCESSES IN STEREOTYPING AND IN-

TERGROUP BEHAVIOR 213, 217 (David L. Hamilton ed., 1981).
90. See Sandra F. Sperino, Rethinking Discrimination Law, 110 MICH L. REV. 69,

101 (2011). Sperino concludes:
Cognitive research suggests that placing items in different categories causes
people to overestimate differences between the items. This is one of the reasons
why substantive discrimination happens. It is not surprising, then, that when
courts use frameworks, the separateness of those frame works creates or justi-
fies differences that do not actually exist in the statutory language or in dis-
crimination theory.

Id. (internal citation omitted).
91. See e.g. Michael Ashley Stein, Labor Market, Rationality, and Workers with

Disabilities, 21 BERKELEY J. EMP. & LAB. L. 314, 334 (2000); Samuel R. Bagenstos, “Ra-
tional Discrimination,” Accommodation, and the Politics of (Disability) Civil Rights, 89
VA. L. REV. 825, 924 (2003).

92. HOOVER INST., Richard Epstein Enriches Us with His Ideas on Inequality,
Taxes, Politics, and Health Care, YOUTUBE (July 1, 2018), https://www.youtube.com/
watch?v=7sJPZeSl-5M.
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does just what cognitive research suggests—overexaggerates the
groups’ characteristics.

The immediate effect of this outcome is antagonistic market out-
comes.  The first step to such a powerful claim is the shift in decision-
making from facially neutral to cognizant of out-group differences.
This occurrence was well-documented in a study at Duke University’s
undergraduate student body.  The central research question was why
(racial) minority students when admitted to such a prestigious univer-
sity drop-out of STEM majors at disproportionate rates, perform
worse than their non-minority peers, and internalize a notion of inferi-
ority due to the latter two.  Ultimately, the study found the decision-
making process by the admissions committee, driven by considera-
tions of race in affirmative action schemes, was antithetical to the no-
tion of market-rationality by admitting students that weren’t able to
keep up with the rigorous demands of Duke academics.93

It is logical then to attribute a similar practice in the labor market
to a similar outcome in the labor market.  Of course, the most obvious
counter argument is that discriminatory practices result in the labor
market because of the bias that employers possess, and that has been
the EEOC’s position.  However, given the broad scope of what quali-
fies as “disparate impact,” humans are simply not to blame for dispa-
rate impact outcomes—market statistics are.  In a curious inquiry into
the possibility of truly creating the market-rational economy that Kel-
man claims the Civil Rights Acts sought to, big data as a means of
furthering this goal has become increasingly relevant.

However, the effects have not elicited the “eureka!” moment that
many legal scholars had hoped for.  The real effect of using the in-
creasing volume of personal data to make market decisions is more
discrimination.94  Barocas and Selbst attempted to quantify aspects of
a prospective applicant’s information into “class labels”—which sepa-
rate each characteristic into mutually exclusive categories so as to
prevent co-correlative effects.95  Then, they created a “target varia-
ble”—a goal for employment composition (as consistent with EEOC
four-fifths standards, locality demographics, and various other sample
experiments)—so that the machine processing this data could make

93. Peter Arcidiacono, Esteban M. Aucejo & Ken Spenner, What Happens After En-
rollment? An Analysis of the Time Path of Racial Differences in GPA and Major Choice,
1 IZA J. LAB. ECON. 5 (2012); see also RICHARD HENRY SANDER & STUART TAYLOR, JR.,
MISMATCH: HOW AFFIRMATIVE ACTION HURTS STUDENTS IT’S INTENDED TO HELP, AND

WHY UNIVERSITIES WON’T ADMIT IT (2012).
94. See Solon Barocas & Andrew D. Selbst, Big Data’s Disparate Impact, 104 CAL.

L. REV. 671, 672 (2016) (discovering that “when discrimination occurs because the data
being mined is itself a result of past intentional discrimination, there is frequently no
obvious method to adjust historical data to rid it of this taint”).

95. Id. at 678.
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the most economically salient decision.96  However, this process still
elicited employment practices that tended to have a disparate impact
on protected classes.  The problem, Barocas and Selbst discovered,
was that the data itself was not free from “bias.”  Though the sample
employment decisions themselves were free from bias (as a machine
cannot register bias outside of the realm of the protected data), the
outcome was indicative of what disparate impact regulations, case
law, and EEOC guidelines have come to recognize as practices that
“tend to” disproportionately affect a protected class.

This begs the question of the type of data used.  The data had to
be “trained”97 and the use of biased data would obviously result in a
discriminatory model.  However, this can be interpreted in two differ-
ent ways:

(1) if data mining treats cases in which prejudice has played
some role as valid examples to learn from, that rule may sim-
ply reproduce the prejudice involved in these earlier cases; or
(2) if data mining draws inferences from a biased sample of
the population, any decision that rests on these inferences
may systematically disadvantage those who are under-or
overrepresented in the dataset.98

The former is indicative of overcompensation of past practices
that ultimately result in furtherance of said practices as the study on
cognitive research suggests.  The latter requires that data and infor-
mation within this decision-making market system be symmetrical
and representative.

Given the power that this data would have, one should take the
utmost care in the collection of such data.  However, Barcos and Selbst
discovered that given the prevalence of differing statistics for essen-
tially every characteristic to be described in the “class variables” that
creating a representative sample for a small-scale employment deci-
sion drawn from the larger scale economic system was impossible.99

However, it is expecting a lot of employers to assume that business
decisions should be driven by highly-specialized microeconomic prac-
tice.  This represents a level of unworkability within the overall em-
ployment system that the Court explicitly disavowed as unacceptable
in a similar situation regarding legal analysis by city officials in
Ricci.100

96. Id.
97. “Training data” is the term used by those that input data into a mechanized

process. It is called “trained” because the result of the process is subject to the “training”
of the data to be included in the computerized process.

98. Barocas & Selbst, supra note 94, at 681.
99. Id. at 684-90.

100. Ricci, 557 U.S. at 587. The Court declared to the city that it could not possibly
expect untrained persons in employment practices to use advanced legal reasoning as a
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Regardless of the unworkability, Barcos and Selbst suggest that
one possible explanation for this seemingly inevitable discrimination
is the pursuit of knowledge that would be hard to ascertain in the pre-
liminarily hiring process (before interview stages).101  Race, for in-
stance, is not something that an employer could necessarily gleam
from a resume detailing work experience and educational qualifica-
tions.  However, given the rise in fear of legal claims, such characteris-
tics are now highlighted rather than functioning as “discrete
variables.”102  The “subjectivity in defining a ‘good employee’ is una-
voidable,” and the presence of more data simply interjects endless pos-
sibilities of bias.103

Another possible explanation is in the definitions of “bias” and
“fairness.”  One suggested possibility is in the narrowing of what con-
stitutes as unfair or biased employment practices.104  This explana-
tion originated from the preceding finding that disparate results still
occurred even with non-correlative data and a bias-less machine.
Since the discrimination question could not be resolved by absolving
the bias in interpreting data or the impossible task of eliminating all
disparate-inducing qualities from data, perhaps then, it could be
solved by narrowing the scope of what’s seen as “discrimination.”

To determine what qualifies as “discrimination” to be remedied
away by governmental agencies, the EEOC and Congress have relied
upon studies that exhibit a statistically significant link between al-
leged discriminatory practices such as inquiry into arrest record and a
harm in the hiring process.  However, statistical significance itself
isn’t very telling of the effects of a practice.  Rather, “the size of an
effect – effect size – is the critical issue.”105

necessary part of the employment process. Id. It was the city’s fear of disparate impact
claims that the Court reasoned could not be expected by employers in making employ-
ment decisions. Id.

101. Barocas & Selbst, supra note 94, at 690-91.
102. See e.g. Madeline E. Heilman, Gender Stereotypes and Workplace Bias, 32 RES.

ORGANIZATIONAL BEHAV. 114, 116 (2012) (claiming “[s]ocial psychology research has
shown that expectations act as a perceptual filter, directing attention away from discon-
firming information and toward confirming information”). Heilman’s research indicates
that in the absence of information negating the stereotypical expectation, regardless of
whether that information is heeded or not, the absence perpetuates confirmation bias in
favor of the stereotype. As a result, employers that seeks to avoid disparate impact liti-
gation now consider more intently the existence of protected classes and exaggerate
their stereotypical characteristics. This is evident in cases such as the disallowance of
asking for salary history (such as in Massachusetts). Without that information, and
sincerely attempting to comply with the law, employers are expected to make decisions
based on statistics-driven stereotypes. Id.

103. Id. at 714.
104. Id. at 672.
105. See ROBERT PLOMIN, BLUEPRINT: HOW DNA MAKES US WHO WE ARE 30-31

(2018).
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Even if a link between a practice and a harm is statistically signif-
icant, it doesn’t mean much if the “effect size” is insignificant.  For
instance, “[s]tatistical significance depends on sample size – with a
large sample, a tiny effect size can be highly significant statisti-
cally.”106  Effect size, however, relies on variance.  In the case of dispa-
rate impact, effect size would measure the size of the effect that an
alleged practice has in perpetuating the supposed harm.

This is a particularly important statistical note in determining ef-
ficacy of remedial legislation.  It does not matter if there’s a statisti-
cally significant link between arrest record inquiry and reduced call-
backs for racial minorities—it matters that the link is consistent and
persistent.  That it is in fact a problematic practice for a society at-
tempting to remedy the outcome through legislation.  As a result, the
status quo definitional standards of harms do not measure the harms
intended to be remedied.

VII. CONCLUSION

The most workable way of achieving efficaciousness is to reverse
the changes that the Civil Rights Act of 1991 made to Wards Cove
Packing Co. v. Atonio.107  The elimination of discriminatory intent as
a requisite in disparate impact claims is an undue burden upon em-
ployers in a society where the existence of even neutral data can elicit
“disparate” outcomes.  This could be effectuated in a number of ways.
The most compelling change, given the evidence presented here, is the
abandonment of disparate impact theory entirely.  The Supreme
Court has continuously relied on “evolving standards of decency”108 to
justify judicial legislation, but the reluctance to rely on the
“evolve[ed]” standard of decency as a self-corrective means to elimi-
nate those ideas seen as unworthy in society interjects doubt into the
legitimacy of governmental attempts to quash unrealized harms.

To recap the harms discussed at length in the work put forth here,
there are essentially three crucial consequences to disparate impact
doctrine as it exists today.  The first is that the Civil Rights Act of

106. Id.
107. 491 U.S. 642 (1989).
108. See e.g. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct.

1719, 1727 (2018)  (Justice Kennedy claimed that “[o]ur society has come to the recogni-
tion that gay persons and gay couples cannot be treated as social outcasts or as inferior
in dignity and worth”); Trop v. Dulles, 356 U.S. 86, 101 (1958) (“The [Eighth] Amend-
ment must draw its meaning from the evolving standards of decency that mark the
progress of a maturing society.”); Hall v. Florida, 572 U.S. 701, 708 (2014) (opining, “To
enforce the Constitution’s protection of human dignity, this Court looks to the ‘evolving
standards of decency that mark the progress of a maturing society’”); Obergefell v.
Hodges, 135 S. Ct. 2584, 2596 (2015) (Kennedy, J., delivering the opinion of the court)
(claiming “new dimensions of freedom become apparent to new generations”).
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1991 changes that removed the intent necessity for claims necessarily
creates hyper consciousness of race as employers seek to simply follow
the law.  This reality most clearly manifests in Ricci v. DeStefano109

where the aims of disparate impact compliances inadvertently gener-
ate disparate treatment by the employer and necessarily generate dis-
parate treatment by the Equal Employment Opportunity Commission
(“EEOC”).

Next, the lack of strict-scrutiny as a classificatory necessity in dis-
parate impact claims makes it possible for Congress and the courts to
create and adjudicate these classifications without a compelling state
interest.  The result is substantially less protection particularly for ra-
cial groups in the wake of Congressional regulation of what consti-
tutes a valid legal action and the Court in enforcing such an action.
As antithetical to the Equal Protection Clause’s principle as this is,
the practical effects gave rise to the Fourteenth amendment.  A legal
exception is prone to expansive abuse and the abhorrent history of un-
equal legal protections for racial minorities should be a compelling
enough reason to not trust that the Congress and the Court will not
abuse that exception.

A way in which this exception has produced adverse effects is per-
haps most evident in the EEOC’s own regulatory guidelines.  The sta-
tistical variance four-fifths rule makes employers more conscious of
employment decisions.  Psychological evidence suggests that the con-
sciousness and reinforcement of difference amplifies and exaggerates
such difference.  The result is the necessity of employment decisions
that are antithetical to Civil Rights Act prohibitions such as disparate
treatment in the case of Ricci.  For protected classes, this is the oppo-
site purpose espoused in the Civil Rights Acts of 1964 and 1991.

Given the republican framework of our government, it is both
more legitimate and more efficacious to allow society to choose on its
own the amount of tolerance given to a business for practices that the
public may not deem as just.  Generally, this contention relies on the
premise that the public has every right to refuse patronage to any bus-
iness that fails to attract its splendor.  Kelman’s theory that custom-
ers themselves are duty-bound to act as market-rational actors has its
necessary limitation that perhaps customers are obligated to interact
with store-owners in a market-rational, capitalistic way.  However,
customers are by no means duty bound to engage with businesses to
begin with.  The ultimate enforcement of this alternative is the gov-
ernmental proxy for economic coercion.  In order to retain some level
of workability within our society, this idea should be unequivocally
eschewed.

109. 557 U.S. 1091 (2009).
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Consequently, the legal definition of what constitutes “disparate”
insofar as it relates to goals of fostering “equality” “fairness” or reduc-
ing “bias” should be altered to account for the reality of economic deci-
sion making.  Even with the evisceration of human interaction from
the economic process, simple statistics and big data informatics gener-
ate definitionally “disparate” impacts.  This deduction solicits that
there is not so much a problem with the actions of employers as there
is the reality within society that equity is not a guarantee.  Surely,
then, there is no remedial justification to broadly “fix society” particu-
larly if the supposed fix lies in tarnishing the equal protection of the
laws.  Disparate impact doctrine only exacerbates such a dilemma.
Definitional adjustments of “disparate” such as the elimination of the
four-fifths rule as well as returning to the Wards Cove system of ex-
amining intent and business legitimacy present a much more worka-
ble and consistent legal system.


