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IF I HAD A HAMMER—UNITED STATES v. KABAT—
SABOTAGE AND NUCLEAR PROTESTORS

If I had a hammer, I'd hammer in the morning,

I'd hammer in the evenin’ all over this land,

I'd hammer out danger, I'd hammer out warning,

I’'d hammer out love between my brothers and sisters,
All over this land.*

INTRODUCTION

For many people, the single most important issue facing the
United States and the world is the nuclear arms race.! The escala-
tion and proliferation of nuclear arms has had a sobering impact
upon mainline Christian Churches, both Catholic and Protestant.2

* If I had a Hammer ( The Hammer Song) (words and music by Lee Hays and
Pete Seeger TRO) (copyright 1958 & 1962, Ludlow Music, Inc., New York, N.Y.)

1. See generally, Whitaker, Superpower “hardball”’, NEWSWEEK, Aug. 18, 1986, at
22 (recognizing August 8 as the anniversary of Hiroshima, the Third World offered to
monitor a joint superpower moratorium on nuclear trials); Wall, Living in Sin with
Nuclear Arms, 104 THE CHRISTIAN CENTURY 155, 155 (1987) (arguing that as segrega-
tion was unacceptable, neither should the possession of nuclear weapons be accepta-
ble), Wall, Nuclear Arms and the Missing Man, 103 THE CHRISTIAN CENTURY 1019,
1019 (1986) (commenting on published pictures and descriptions of Israel’s nuclear
arms production at Dimona nuclear reactor); Wall, Building for Peace with Bricks and
Swords, THE CHRISTIAN CENTURY 931, 931 (1986) (questioning whether or not Reagan
wants nuclear arms control); Sullivan, Reykjavik Whiplash, NEWSWEEK, Nov. 10, 1986,
at 44 (reporting that after Reykjavik, European members of NATO were asking
whether a limited nuclear war means war limited in Europe, and not the United
States); Smith, Ministering to the Collective Soul Amid the Arms Race, 104 THE CHRIS-
TIAN CENTURY 17, 17 (1987) (asserting that the conflict between the arms race and the-
ology be dealt with on a societal level as much as a personal level); Parshall, Across the
Wide Missouri, U.S. NEWS & WORLD REPORT, June 23, 1986, at 7 (reporting that the
Great Peace March reached the Missouri River and acknowledging that the goals of
the marchers is to boost pro-peace candidates across the land and win converts to the
cause of disarmament); McGrath, Britain Without the Bomb, NEWSWEEK, Dec. 8, 1986,
at 60 (reporting that Great Britain’s Labor party would like to phase out Britain’s nu-
clear arsenal); Geyer, Breakthrough Unlikely in Nuclear Diplomacy, 104 THE CHRIS-
TIAN CENTURY 211, 211 (1987) (hoping arms control may be accomplished during
Reagan administration, but not counting on it); Gates, Feet Across America, NEWS-
WEEK, July 7, 1986, at 8 (reporting on the remnants of the Great Peace March during
the summer of 1986);

2. Wood, The Nuclear Arms Race and the Churches, 25 J. CHURCH & ST. 219, 226-
227 (1983). The author stated:

Opposition to the nuclear arms race has been voiced by a majority of

America’s major national religious groups including: African Methodist Epis-

copal Church, American Baptist Churches in the U.S.A., American Jewish

Congress, Christian Church (Disciples of Christ), Church of the Brethren,

Church Women United, Episcopal Peace Fellowship, Evangelicals for Social

Action, Lutheran Council in the U.S.A., National Conference of Catholic

Bishops, National Council of Churches in the U.S.A., Presbyterian Church in

the U.S., Progressive National Baptist Convention, Reformed Church in
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Out of this context have emerged nuclear arms protests characterized
by the words of Isaiah, the Old Testament prophet.
He shall judge between the nations,
and shall decide for many peoples;
and they shall beat their swords into plowshares
and their spears into pruning hooks;
nation shall not lift up sword against nation,
neither shall they learn war any more.3

In United States v. Kabat* these words of Isaiah were given lit-
eral meaning in a “plowshares action”® when nuclear protestors en-
tered and caused several thousand dollars damage to two nuclear
missile sites in the hope of ending the nuclear arms race® The
protestors were charged with federal crimes, including sabotage.?
The defendants responded by asserting that United States nuclear
policy was in violation of international law and by claiming the ne-
cessity defense.® As this was the first time nuclear protestors had
been charged with sabotage under the Federal Sabotage Act (“Sabo-
tage Act”),? the Eight Circuit in Kabat had the opportunity to deter-
mine whether those who intentionally damage national defense
installations when protesting the nuclear arms race could be held ac-
countable for their actions under that statute.1°

This Note examines the Eighth Circuit Court of Appeals’ deci-
sion in Kabat, which held that the Sabotage Act may be applied to
nuclear demonstrators who damage government property.!! Next,
this Note examines the defenses of international law and necessity
claimed by the demonstrators as justification for violation of domes-
tic law.12 Finally, this Note concludes that legal precedent allows the
crime of sabotage to be applied in cases of nuclear demonstrators and
that the international law and necessity defenses should not be avail-
able to defendants who assert these defenses to justify destruction of

America, Southern Baptist Convention, Union of American Hebrew Congre-
gations, Unitarian-Universalists Association, United Church of Christ, United
Methodist Church, and United Presbyterian Church in the U.S.A.

Id. at 226-27.

W 3. Isaiah 2:4 (Oxford annot. rev. standard version 1973).

4. 797 F.2d 580 (8th Cir. 1986). This appeal consolidated the action against Paul
and Carl Kabat and Lawrence Cloud-Morgan for damage to Minuteman missile site
“N5” and an action against Martin Holladay for damage to Minuteman missile site
“N11.” See infra notes 39-43 and accompanying text.

See infra notes 58-95 and accompanying text.

Kabat, 797 F.2d at 582-83.

Id. at 583.

Id. at 590-91. See infra notes 138-229 and accompanying text.
18 U.S.C. § 2155(a) (1982).

10. Kabat, 797 F.2d at 599 (Bright, J., dissenting).

11. Id. at 588.

12, See infra notes 138-229 and accompanying text.

O ®ARB W
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government property.13

FACTS AND HOLDING

On November 9, 1984, Carl Kabat, Paul Kabat, Lawrence Cloud-
Morgan, and Helen Woodson!4 took bread, wine, a prayer book, sev-
eral pictures of children, a baby bottle filled with either actual or
symbolic blood,!% a jackhammer, compressor, and other tools to “N5,”
a U.S. military installation in Missouri housing a Minuteman II inter-
continental ballistic missile.!® Cutting the padlock on the protective
outer fence, they entered the missile site.!? The four protestors hung
signs bearing messages such as “Violence Ends Where Love Be-
gins.”18 They left a note explaining that their intent was to save chil-
dren, the world, and to prevent “mass murder’ as their Christian
faith required them to “accept personal responsibility for ending th[e]
cycle of violence that threatens us all.”!® The Kabats, Woodson, and
Cloud-Morgan damaged three radar devices, various electrical cables,
two locks controlling access to the missile for maintenance, and the
concrete launch lid covering the missile.2? When the security guards
arrived, the protestors were sitting in a semicircle holding hands,
singing and chanting.2!

The Kabats, Cloud-Morgan, and Woodson were charged with
conspiracy, willful destruction of government property, sabotage,
and entering property within the control of the United States for a

13. See infra notes 230-67 and accompanying text.

14. The opinion states that “[t]he Kabats, Cloud-Morgan, and Woodson call them-
selves the ‘Silo Pruning Hooks’, taken from the words of Isaiah in the Old Testament.”

15. Id. at 583. It is unclear whether the defendants brought actual blood or a sub-
stance which symbolized blood. Id. For more information Christian symbolism, see G.
FERGUSON, SIGNS & SYMBOLS INCHRISTIAN ART 46 (1976) (discerning the presence of
God in the world, the Christian person attaches to common words and actions a mysti-
cal and spiritual meaning; for example, blood symbolizes the blood of Christ who shed
his blood on the cross to redeem mankind from sin); A. WATTS, MYTH AND RITUAL IN
CHRISTIANITY 146-47 (1968) (explaining that the action of Christ at the last supper was
to take bread, bless it and break it saying to his disciples “Take and eat this all of you,
for this is my body.” Similarly, Christ took a cup of wine saying “Take and drink this
all of you, for this is the Chalice of my blood, of the new and eternal testament; the
mystery of faith: which shall be shed for you and for many unto the remission of sins.
As often as ye shall do these things, ye shall do them in memory of me.”); D. FLEMING,
CHRISTIAN SYMBOLS IN A WORLD COMMUNITY 10 (1940)(explaining that symbol sug-
gests an affinity or spiritual relationship reminding us of something greater); R. WET-
ZLER & H. HUNTINGTON, SEASONS & SYMBOLS: A HANDBOOK ON THE CHURCH YEAR 2
(1962) (explaining that the purpose of symbolism is not so much to show the animal,
plant, or the object itself, but to lead through these things to another thought or idea).

16. Kabat, 797 F.2d at 582-83.

17. Id. at 582.

18. Id.

19. Id.

20. Id. Repairs were estimated at $29,073.60. Id.

21. Id. at 582-83.
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purpose prohibited by law.?2 Proceeding pro se, the defendants intro-
duced testimony at trial on the destructive power of nuclear weap-
ons, the “offensive nature” of nuclear missiles, the escalation of risks
from the availability of such weapons, the nuclear buildup, the role
in history of civil disobedience, international law, and their theologi-
cal beliefs.23 The district court instructed the jury that neither good
motive nor moral, religious, or political belief was a defense to crime
and that United States’ nuclear policy was not on trial.24

On the first day of the N5 defendants’ trial, Martin J. Holladay,
in support of the N5 defendants, entered another missile site in Mis-
souri, “N11,” carrying a baby bottle filled with either actual or sym-
bolic blood,?5 tools engraved with Bible verses, and spray paint.26
Holladay spray painted messages around the missile site, including
“Disarm or Dig Graves.”?” When arrested, Holladay carried a letter
which said that he acted “in hope that we renounce military violence
to embrace the loving nonviolence of the Gospels.28 The letter also
stated “that it was the law’s duty to ‘uphold rather than hinder’ acts
of disarmament because nuclear weapons place millions of innocent
lives in jeopardy and constitute ‘crimes against humanity and
God.’ 29

Holladay was charged and convicted of willful destruction of gov-
ernment property and sabotage.3° The district court did not permit
Holladay to argue or to present evidence of international law, but did
allow him to present testimony on the effects of and the need for nu-
clear weapons.3! However, the district court stated that good motive
was not a defense to a crime nor was United States’ nuclear policy at
issue.32

At the sentencing hearing of the N5 defendants, the district
court depicted their crimes as “serious,” suggesting that their actions
were ‘“unilateral attempts to thwart the policies of elected decisions
makers,” that the “defendants legitimatized violence to emphasize
personal disagreement,” and that the actions of the N5 defendants
were a reflection of the arrogance of the defendants’ certainty “in the

22. Id. at 583.

23. Id.

24. Id.

25. Id. at 585-84. See supra note 15.
26. Id. at 583-84.

27. Id. at 583. The amount of damage caused was $1,089.74. Id.
28. Id.

29, Id.

30. Id. at 584.

31. Id.

32. Id.
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rightness and righteousness of their own views.”33 Carl Kabat and
Helen Woodson were each sentenced to eighteen years;34 Paul Kabat
was sentenced to ten years;35 Lawrence Cloud-Morgan was sentenced
to eight years;3¢ Martin Holladay was sentenced to eight years.37 At
the sentencing hearing, the district court noted that Holladay was ar-
rogant and that he willingly “set himself up as ‘judge and jury,’ above
elected representatives and government specialists, on matters far be-
yond his comprehension.”38

All of the defendants, except Woodson,® presented several argu-
ments on appeal. First, the N5 defendants argued that the evidence
was insufficient to support the sabotage verdicts, as there was no
showing of intent to endanger the national defense.?® Second, even if
there was sufficient evidence of intent, the defendants argued that
good motive should have been considered as evidence of the defend-
ants’ subjective state of mind.4! Third, the defendants argued that
the district court erred in refusing to permit reliance on the interna-
tional law defense.#2 Fourth, Martin Holladay, the N11 defendant,
argued that the district court erred by not allowing the defense of
necessity.43

The Eighth Circuit in Kabat held that nuclear protestors who in-
tentionally damage missile sites could be prosecuted and convicted
under the Federal Sabotage Act and that the defenses of interna-

33. Id. at 583.

34. Id. Kabat and Woodson were sentenced to nine years plus restitution on the
sabotage count, nine years to be served consecutively, plus restitution on the destruc-
tion of property count, six months served concurrently on the trespassing count, and
five years probation.

35. Id. Paul Kabat was sentenced to five years plus restitution on the sabotage
count, five years to be served consecutively, plus restitution on the destruction of prop-
erty count, five months served concurrently on the trespassing count, and four years
probation.

36. Id. Cloud-Morgan was sentenced to four years plus restitution on the sabotage
count, four years to be served consecutively plus restitution on the destruction of prop-
erty count, four months to be served concurrently on the trespassing count, and three
years probation.

37. Id. at 584. Holladay was sentenced to eight years plus restitution, a $1,000 fine
for destruction of property, and five years probation.

38. Id.

39. Id. at 583 n.3. Woodson withdrew her notice of appeal because she felt that
her heavy sentence should be a matter for the conscience of the sentencing judge. On
November 1, 1985, pursuant to Rule 35 of the Federal Rules of Criminal Procedure,
the district court reduced Woodson'’s consecutive sentences to six years each, and the
sentence on the other counts remained the same. The action was based upon the sever-
ity of the ruling of the Parole Commission which would have resulted in Woodson be-
ing in jail longer than the district court had anticipated. Id.

40. Id. at 584.

41. Id. at 588.

42. Id. at 584.

43. Id.
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tional law and necessity did not apply.#¢ As to sabotage, the court
reasoned that the required specific intent could be understood as in-
tentionally interfering with national preparedness and not the intent
to act on what one subjectively believed to be detrimental to the
United States.#5 Thus, as the defendant’ statements and actions were
admittedly taken to interfere with or thwart current United States’
defense policies, the specific intent to commit sabotage could be in-
ferred from their actions.*®¢ Moreover, the court rejected the defend-
ants’ contention that good motive could give rise to an inference that
specific intent did not exist.4?” The court reasoned that because the
defendants’ motives were rooted in the premise that nuclear missiles
were evil and a source of danger, reference to motive only reinforced
the required statutory intent.?® Thus, motive was irrelevant in the
application of the Sabotage Act to nuclear protestors.4®

Additionally, the Eight Circuit rejected the defendants’ reliance
on the international law defense.3° The defendants argued that they
should not be prosecuted because they had an obligation to violate
domestic law.5! The court held, however, that the defendants were
not privileged to act to prevent violations of international law be-
cause they were not subject to sanctions under international law.52
Finally, the Eight Circuit held that the necessity defense did not ap-
ply to nuclear protestors for three reasons: first, there was a reason-
able alternative to a violation of the law; second, there was no real
emergency; and third, no causal relationship existed between the act
committed and the avoidance of the harm.53

Dissenting, Judge Bright found the majority’s reading of the Sab-
otage Act overexpansive.3? Arguing that the defendants did not pos-
sess the capability to disarm the missiles, Judge Bright concluded
that any intention or action on the defendants’ part to disarm the
missiles was only a symbolic act and not intended to damage the na-
tional defense in any way.5® The dissent reasoned that the symbolic
actions of the defendants were a religious celebration of disarmament

44. Id. at 582.
45. Id. at 584-86.
46. Id. at 587.
47. Id. at 589.

50. Id. at 590.

53. Id. at 591-92.

54. Id. at 594 (Bright, J., dissenting). Judge Bright notes, however, that he agrees
that the majority correctly treated the defenses of international law and necessity. Id.
at 592-93 n.2.

55. Id. at 599.
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and a statement on nuclear insanity and not an intentional interfer-
ence with the national defense.6

BACKGROUND
PLOWSHARES ACTION

The term “plowshares” is taken from the Old Testament, Isaiah
2:4: “they shall beat their swords into plowshares.”>” The emphasis is
to transform a weapon of destruction, a sword, into an implement of
cultivation, a plowshare, in order to bring about the new age of
peace.’® Thus, a plowshares action is the effort of religious pacifists
to convert the modern equivalent of Old Testament swords and
weapons of destruction into implements more suited for the cultiva-
tion and the bringing about the new age of justice and peace.5®

Several factors contribute to a plowshares action.®® First, those
who participate in a plowshares action meet together for several
months.6! They may live communally together, and they may or may
not share the same religious faith.52 This group receives support
from local peace activists and other plowshares actions.?3 A second
factor in a plowshares action is the use of a hammer.%¢ Here, Isaiah
2:4 plays another important part. The participants believe that the
age of peace will only come when nations “hammer their swords into
plowshares and their spears into sickles.”®® Thus, not only is the
name of the action taken from Isaiah, but also the action itself re-

56. Id. at 595.
57. See supra note 3 and accompanying text. A Plowshare is the cutting blade of
a plow. See also WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1742 (1976) (de-
fining “plowshare” as the irregularly shaped part of a moldboard plow that cuts the
furrow slice at the bottom and side, consists of a point which penetrates the soil first, a
horizontal cutting edge, and a heel or outside corner, is usually made of steel or chilled
iron, and is either welded to or independent of the landslide.”).
58. See Isaiah 2:4 annot. (Oxford 1973).
59. See THE JEROME BIBLICAL COMMENTARY (1968) [hereinafter Jerome Commen-
tary] (commenting on Isaiah 2:4).
60. See infra notes 61-79 and accompanying text.
61. Panapoulos, The Strategy of Plowshares, THE NONVIOLENT ACTIVISTS, June
1986, at 3, 3.
62. Id. at 4. Plowshares actions are traditionally Judeo-chritian, though people of
other faiths have participated. Id.
63. Id. at 3.
64. Id. at 4.
65. Isaiah 2:4 (Jerusalem). The verse in its entirety reads:
He will wield authority over the nations
and adjudicate between many peoples;
these will hammer their swords into ploughshares,
their spears into sickles.
Nation will not lift sword against nation,
there will be no more training for war.
Id.
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quiring that the participants destroy the modern equivalent of Old
Testament swords — nuclear weapons.®6 A third factor is that each
plowshares action is intended to harm missiles, not persons.6” This
damage to property is rationalized by the rhetorical question: “If we
accept the idea that missiles increase the threat of nuclear war, how
can hammering on weapons property somehow not be right?”’68 The
important point which the plowshares action emphasizes, however, is
that “we do not undertake to maximize damage or to be irresponsible
in the use of our hammers.”®® Thus, the destruction of property is
held valid, but the hammering is stopped if a guard at the missile site
or a government worker confronts or acts violently against the pro-
test group.”®

A plowshares action usually results in the arrest and conviction
of the participants for domestic crimes.”* The plowshares defendants
usually assert the defenses of necessity and international law.?2 The
defense of necessity is claimed because of the reasonable belief that
the conduct of the group is necessary to prevent the greater harm of
nuclear war.”® The international law defense is based upon the belief
that the participants are privileged to commit a domestic crime in or-
der to escape personal liability for the United States’ nuclear missile
policy which, the protestors believe, is in violation of international
law.”™ Thus, the purpose of the claimed defenses is to make the trial
court rule on the illegality of nuclear weapons production and the il-
legality of first strike nuclear weapons.”™ Should the judge fail to
tender instructions favorable to the defendants, the participants hope
that a jury might ignore the judge’s instructions and find them not
guilty.™®

Each participant accepts the consequences of that participant’s
own acts, since jail time is considered part of the plowshares action
and not separate from it.”? The jail sentences are seen as “touch[ing]

66. See supra notes 57-59 and accompanying text.

67. Panapoulos, supra note 61, at 4.

68. Id. at 5.

69. Id.

70. Id. at 4.

71. See infra notes 81-90 and accompanying text.

72. Panopoulos, surpa note 61, at 5.

73. See Kabat, 197 F.2d 580, 590 (8th Cir. 1986). Holladay claimed that his acts
were justified in order to prevent the greater harm of a nuclear war. Id.

74. See United States v. Montgomery, 772 F.2d 733, 737 (11th Cir. 1985). The de-
fendants claimed that they would be liable under international law principles if they
did not violate domestic law. Id.

75. Panopoulos, surpa note 61, at 5.

76. Id.

M. Id.
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a nerve,””® and by peacefully accepting jail time without dispute, the
participants hope that it will be possible for other people to under-
stand and affirm their plowshares action.™

One of the first plowshares actions began in September of 1981,
when eight persons entered a General Electric plant in King of Prus-
sia, Pennsylvania, where nuclear components were being produced.8?
In Commonwealth v. Berrigan,®! the defendants beat missile compo-
nents with hammers and poured human blood on the premises.82
They were arrested and charged with burglary, criminal mischief,
and criminal conspiracy.82 At trial, the defendants sought to justify
their actions on the basis that their acts were necessary to avert the
harm of nuclear war.3¢ The trial court agreed that the defendants
could assert the necessity defense.8® However, when the defendants
attempted to introduce expert testimony that it was reasonable to be-
lieve that their actions were necessary to avoid the greater harm of
nuclear war, the trial court held that the expert testimony was irrele-
vant, and required the defendants to prove their defense through
their own testimony.8¢ The defendants were convicted on all
counts.®?” The Superior Court of Pennsylvania reversed however,
holding that the defendants should receive a new trial because expert
evidence on the reasonableness of the defendant’s belief should have
been allowed at trial.8

The Superior Court’s decision was appealed to the Pennsylvania
Supreme Court?® by the Commonwealth of Pennsylvania, which ar-
gued that the necessity defense was not available to the defendants.®®
The Pennsylvania Supreme Court rejected the necessity defense and
held that the trial court acted properly in ruling that the expert evi-
dence was insufficient to establish an immediate harm.9* The court
stated: “Expert testimony that a nuclear weapon is capable of maim-

78. Id.

79. Id. at 4.

80. See infra notes 81-92 and accompanying text.

81. 325 Pa. Super. 242, 472 A.2d 1099 (1984) The “plowshare 8” were: Rev. Daniel
Berrigan, Rev. Philip Berrigan, Sister Anne Montgomery, Elmer H. Maas, Rev. Carl
Kabat, John Schuchardt, Dean Hammer, and Molly Rush. Id.

82. Id. at —, 472 A.2d at 1102.

83. Id.

84. Id. at —, 472 A.2d at 1103.

85. Id. at —, 472 A.2d at 1102.

86. Id. The defendants proposed to present expert witnesses who would testify
regarding that kind of harm or evil sought to be avoided, the immediate threat of nu-
clear war, and the effect of nuclear war. Id. at —, 473 A.2d at 1106.

87. IHd.

88. Id.

89. Commonwealth v. Berrigan, 509 Pa. 118, 501 A.2d 226 (1985).

90. Id. at —, 501 A.2d at 229.

91. Id. at —, 501 A.2d at 230.
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ing or killing masses of people is no more necessary than expert testi-
mony as to the manner in which people dial a telephone, chew gum,
or tie their shoes.92

Thus, a plowshares action, motivated by the Biblical mandate of
Isaiah, is a deliberate attempt by nuclear protestors to destroy nu-
clear weapons and end the nuclear arms race:* The methods of a
plowshares action are characterized and symbolized by the use of a
hammer in order to transform modern and restrictive nuclear weap-
ons into tools of creation.?¢ The purpose of such transformation is to
bring about the age of peace when “nation shall not lift up sword
against nation, neither shall they learn war any more.”9°

SABOTAGE

The Federal Sabotage Act% was passed in 1918 during World
War I and, as originally enacted, was applicable only when the
United States was at war.?” In 1940, section 2155 of the Act was ad-
ded to make it a federal crime to sabotage the national defense in
times of peace.?8 In order to be guilty of sabotage in peace time, sec-
tion 2155(a) of the Act requires that a defendant must intentionally
engage in conduct which interferes with the national defense.??

When a criminal law requires that a criminal defendant inten-
tionally cause a specific result, the meaning of “intention” must be
determined.!%® Intent is either general or specific.'91 General intent
is an intention to do something on an undetermined occasion, and
specific intent denotes an intent to do that thing at a particular time
and place.192 It is generally accepted that a person who acts intends
the results of the acts under two circumstances: first, when one con-
sciously desires the result, regardless of the likelihood of the re-

92. Id.

93. See supra notes 57-59 and accompanying text.

94. See supra notes 60-70.

95. Isaiah 2:4 (Oxford annot. rev. standard version 1973). See surpa note 58 and
accompanying text.

96. 18 U.S.C. §§ 2151-2157 (1982).

97. See Pub. L. No. 65-135, §§ 1-3, 40 Stat. 533 (1918).

98. See Pub. L. No. 76-886, § 5, 54 Stat. 1220-21 (1940).

99. 18 U.S.C. § 2155(a) (1982). Section 2155(a) provides:

Whoever, with intent to injure, interfere with, or obstruct the national de-

fense of the United States, willfully injures, destroys, contaminates or infects,

or attempts to so injure, destroy, contaminate or infect any national defense

material, national-defense premises, or national defense utilities, shall be

fined not more than $10,000 or imprisoned not more than ten years, or both.

100. See W. LAFAVE & A. SCOTT, Criminal Law § 28, at 196 (1972). Intention is the
mind state or mens rea of the act. Some form of mental state is a perquisite for guilt.
Id. § 21, at 191-92.

101. 1Id. § 28, at 195.

102. Id. § 28, at 202.
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sult;1%% and second, when the result is practically certain to follow
from conduct, regardless of the actor’s desire as to that result.104
Moreover, a person will often act with two or more intentions con-
sisting of an immediate intention (intent) and an ulterior intent (mo-
tive).195 In some situations, the two intentions may not be
indistinguishable, but as long as the defendant’s intention meets the
requirement of the definition of the crime, it is immaterial that an-
other intention exists.1%¢ However, in some jurisdictions, evidence of
good motive as it bears on intent may be shown and considered in the
determination of the state of mind of a defendant.197

The specific intent requirement of section 2155(a) has had little
judicial interpretation. In United States v. Johnson,1°8 an airman was
charged and convicted of sabotage for deliberately placing a bolt in an
air intake engine of an aircraft prior to the engine starting, and for
placing a bolt into an engine while the aircraft was airborne.l°® On
appeal, the court considered the airman’s frame of mind when he
placed the bolt in the airplane engines.!® The court held that the
specific intent to interfere with the national defense was lacking
when the airman explained the reasons for his actions: “I was angry;
I was upset. I was thinking about all of my problems that I had. But
I had no intentions whatsoever to interfere with or destruct the na-
tional defense—no intentions whatsoever.”11* Thus, the conviction
for sabotage could not stand for lack of sufficient evidence, because

103. Id. § 28, at 196. For example: “[I}f A shoots B at such a distance that his
chances of hitting and killing him are small, but with the desire of killing him,, he in-
tends to kill him; and if by good luck the bullet his B in a vital spot, A will be held to
have intended to kill B.” Id.

104. Id. § 28, at 197. For example: “E, for the purpose of killing his mother F for
her life insurance, places a time bomb on a plane he knows is carrying both F and G.
E has an intent to kill G because, though he may regret the necessity of killing G and
thus not desire that result, he knows that the death of G is substantially certain to fol-
low from his act” Id.

105. Id. § 28, at 200. The distinction between immediate intention and motive is
where the one takes money intending to steal it and to use it to feed a starving family.
The desire to do good may be a moral excuse for crime; it is not a legal excuse. Good
motive which questions the current political, social, and psychological thinking of the
time will not justify the intent to perform some act. Id. See also G. WiLLIAMS, CRIMI-
NAL LAw 748 (2d ed. 1961) (stating that to “allow any man to substitute for law his
own notions of right, would be in effect to subvert the law.”).

106. See W. LAFAVE & A. SCOTT, supra note 100, at 200. See also United States v.
Cullen, 454 F.2d 386, 392 (7th Cir. 1971) (holding that the defendant’s good motives of
concern with society and the Vietnam War were insufficient to negate the specific in-
tent of willfully destroying government selective service records).

107. See infra notes 114-22 and accompanying text.

108. 15 M.J. 676 (A.F.C.M.R. (1983)).

109. Id. at 677. The damage caused by the bolts was in excess of $26,000 to each
aircraft. Id.

110. Id.

111. Id. at 677-18.
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the necessary intent to commit sabotage could not reasonably be in-
ferred from the act itself.112

The Eight Circuit has held that evidence of good motive may be
considered in determining the intent of the defendant.123 In United
States v. Hammond,1'* the defendant was a member of the county
sheriff’s reserve unit and admitted participating in a scheme to
purchase cocaine.l’> Hammond contended that he participated in the
scheme in order to break up a drug ring, but in the closing rebuttal
argument, the prosecutor stated that the defendant’s motives in
purchasing cocaine were irrelevant to the issue of intent.!® The
Eighth Circuit disagreed and held that the prosecutor’s statement of
the law was misleading.11” However, the Eighth Circuit upheld the
conviction of the defendant because the trial judge’s jury instructions
adequately instructed the jury that “the motive of the accused is im-
material except in so far as evidence of motive may aid determination
of the state of mind or intent of the defendant.”118

The Eighth Circuit reaffirmed the principle that motive can aid
in the determination of intent in United States v. Richmond.!1® In
Richmond officers of a corporation were accused of intentionally
making false statements in a federally funded project resulting in an
overcharge to the government.l? The defendants contended that
they had no motive to falsify any records or make any improper
claims.’?l In affirming the trial judge’s instructions to the jury on
the relationship of motive and intent, the Eighth Circuit stated that
good motive, by itself, is not a defense to a crime, but motive can be
considered in relationship to the defendant’s state of mind or
intent.122

112. Id. at 678. The court did not find the defendant guilty of sabotage. However,
the court found sufficient evidence to convict him of willful damage to government
property, the lesser included offense. Id.

113. See infra notes 115-22 and accompanying text.

114. 642 F.2d 248 (8th Cir. 1981).

115. Id. at 249.

116. Id.

117. IHd.

118. Id. at 250.

119. 700 F.2d 1182, 1196 (8th Cir. 1983). See also United States v. Pomponio, 528
F.2d 247, 250 (4th Cir. 1975) (holding that defendants accused of willfully filing a false
income tax return were entitled to have the jury consider good motive when determin-
ing the state of mind or intent).

120. Richmond, 700 F.2d at 1186. The amount of the overcharge was $13,217.59. Id.
at 1187.

121. Id. at 1195.

122. Id. at 1196. The Eighth Circuit in holding that jury instruction No. 11 prop-
erly constructed the relationship between motive and intent, quoted that original
instruction:

You are instructed that the defendants contend that they had no motive to
falsify any records or make any improper claims, because they had no reason
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In addition to the specific intent to engage in conduct under sec-
tion 2155(a), the conduct must interfere with the national defense.123
National defense, however, is not defined in the statute itself.12¢ In
United States v. Melville 1?5 the court was. faced with the issue of
whether section 2155(a) was unconstitutionally vague because the
key term “national defense” was not defined, and anything related to
the national defense could then be considered a crime or criminal
conduct.126 To resolve this dilemma, the Melville court looked to
Gorin v. United States'?’ where the espionage statute'?® was chal-
lenged as violative of due process and void for indefiniteness because
the term “national defense” was not defined.1? The Gorin Court re-
jected the indefiniteness argument by accepting the government’s
definition of national defense as “a generic concept of broad connota-
tions, referring to the military and naval establishments and the re-
lated activities of national preparedness.”!3¢ The Gorin Court
concluded that the national defense language was “sufficiently defi-
nite to apprise the public of prohibited activities and [was] consonant
with due process.”’3! The Melville court adopted the Gorin Court’s
definition of national defense for sabotage, holding that the statute
was not vague because people of “common intelligence must neces-
sarily guess at it’s meaning and differ as to its application.””132

Thus, to be guilty of the crime of sabotage under section 2155(a),

to do so. They assert that they often charged less than the permissible
amount of fees, and could have charged considerably more than they did with
perfect legality (for example, by charging for the time spent on projects by
supervising engineers, by charging for services not charged or, by negotiating
contracts for a maximum 10% fee rather than a 6% fee, and the like) and that
these facts show a lack of the specific intent which is an element of the crime
charged.

I charge you that such evidence as I have referred to is material, and can
be considered by you in your determination as to whether the defendants had
that specific intent which is an element of the crimes charged against them.

123. See 18 U.S.C. § 2155(a) (1982).

124. See Id. § 2151. Section 2151 defines only the following terms: war material,
war premises, war utilities, associate nation, national-defense material, national-de-
fense premises, and national-defense utilities. Id.

125. 309. F. Supp. 774 (S.D.N.Y. 1970) The defendants were charged under section
2155(a) for destruction of national defense material and national defense utilities when
they attempted to place a bomb in United States Army trucks. Id. at 775-76.

126. Id. at 780. The argument made by the defendant was that even a lowly safety
pin could be considered national defense material because it could be suitable for use
by the United States in connection with the national defense. Id.

127. 312 U.S. 19 (1940).

128. Espionage Act of 1917, 50 U.S.C. § 31 (1917) (repealed 1948) (current version
at scattered sections of 18, 22 & 50 U.S.C.).

129. Gorin, 312 U.S. at 23.

130. Id. at 28.

131. Id.

132. Melville, 309 F. Supp. at 780. The court noted “that there may be marginal
cases in which it is difficult to determine the side of the line on which a particular fact
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one must have the specific intent to interfere with the national de-
fense at a specific time and place.!33 Good motives, even though con-
current with the specific intent, are not a defense to the crime.134
Good motive, however, may be considered in determining the intent
of the defendant.’3® The defendant must also interfere with the na-
tional defense, which, although not defined in the statute itself, is a
broad, generic concept, that refers to the military establishment and
all related activities of national preparedness.136

INTERNATIONAL LAW DEFENSE

Nuclear protestors argue that international law justifies violating
domestic law because United States’ nuclear defense policy is a viola-
tion of international law.13?7 Each citizen of the United States can be
held personally and criminally responsible for a federal violation of
international law.13% Therefore, to avoid criminal and personal liabil-
ity under international law, nuclear protestors are justified in viola-
tion domestic law in order to halt the manufacture, deployment, and
firing of nuclear weapons.139

The first argument of nuclear protestors, that United States nu-
clear defense policy is a violation of international law, arises from the
various treaties and conventions made between nations, some of
which include the United States as a signatory.14? These treaties and
conventions are evidence that international law condemned the re-
search, development, use, and threatened use of nuclear weapons.141
For example, in 1945, the United States and other nations pledged to
“refrain in their international relations from the threat or use of

situation falls is no sufficient reason to hold the language too ambiguous to define a
criminal offense.” Id. at 780-781. (citing United States v. Petrillo, 332 U.S. 1, 7 (1947).

133. See supra notes 100-12 and accompanying text.

134. See supra notes 105-06 and accompanying text.

135. See supra notes 114-22 and accompanying text.

136. See supra notes 125-32 and accompanying text.

137. See generally Campbell, The Nuremberg Defense to Charges of Domestic
Crime: A Non-Traditional Approach of Nurclear-Arms Protestors, 16 CAL. W.L.. REV.
93, 99-111 (1986). (arguing that international law provides evidence that nuclear weap-
ons are illegal.)

138. See generally D’Amato, Gould & Woods, War Crimes & Vietnam: The “Nu-
remberg Defense” and the Military Service Resister, 57 CAL. L. REv. 1105, 1105-09
(1969); (arguing that a military draft resister has a valid claim because service in Viet-
nam put the resister in the position of being responsible for the commission of war
crimes); Patterson, The Principles of Nuremberg as a Defense to Civil Disobedience, 37
Mo. L. REv. (1972) (discussing the theory that individuals are responsible for commis-
sion of crimes against peace).

139. See infra notes 141-58 and accompanying text.

140. See infra notes 151-57 and accompanying text.

141. See generally Campbell, supra note 137, at 99-111 (arguing that international
agreements are evidence of international law).
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force” when they signed the United Nations Charter.'42 Addition-
ally, in 1948, the United Nations Convention on the Prevention and
Punishment of the Crime of Genocide included the prevention of
such acts as “killing members of the group; causing serious bodily or
mental harm; deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part;
[and] imposing measures intended to prevent births.”143 Similarly, in
1968, the Nonproliferation Treaty'4* was an attempt to control the
build-up of nuclear weapons because of the devastation that would be
caused by nuclear war.1%5 In the same year, the Protocol to the
Treaty of the Prohibition of Nuclear Weapons in Latin American en-
dorsed a “total prohibition of the use or manufacture of nuclear
weapons.”146 Through these and other international treaties, conven-
tions, and United Nations Resolutions, international law has sought
to avoid a nuclear holocaust by creating agreements based upon the
premise that nuclear arms are illegal 147

The second argument of nuclear protestors, that citizens can be
held responsible for their country’s actions under international law,
had its genesis in criminal proceedings before the International War
Crimes Tribunal in Nuremberg, Germany.148 Shortly after the end
of World War II, the victorious allied powers accused individual Ger-
man citizens of international crimes.14® The German citizens argued

142. U.N. CHARTER art. 2, para. 4.

143. Convention on the Prevention and Punishment of the Crime of Gneocide,
Dec. 9, 1948, art. 11, 78 U.N.T.S. 277. The United States was not a signatory to this
convention.

144. Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21 U.S.T.
483, T.I.A.S. No. 6839, 729 U.N.T.S. 160.

145. Id.

146. Treaty for the Prohibition of Nuclear Weapons in Latin America, Feb. 4, 1967,
preamble, 22 U.S.T. 754, T.I.A.S. No. 7137, 634 U.N.T.S. 326. The parties to this treaty
recognized the following:

That the incalculable destructive power of nuclear weapons has made it im-
perative that the legal prohibition of war should be strictly observed in prac-
tice if the survival of civilization and of mankind itself is to be assured, that
nuclear weapons, whose terrible effects are suffering, indiscriminately and in-
exorably, by military forces and civilian populations alike, constitute, through
the persistence of the radioactivity they release, an attack on the integrity of
the human species and ultimately may even render the whole earth
uninhabitable.
Id.

147. See generally Campbell, supra note 137, at 109 (explaining that international
law seeks to avoid a nuclear holocaust by creating agreements premised on the belief
that nuclear arms are illegal).

148. See H. WECHSLER, PRINCIPLES, POLITICS, AND FUNDAMENTAL LAW 140-41
(1961).

149. See 1 TRAIL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MiL-
ITARY TRIBUNAL 11 (1947). The following were held as War Crimes:

(a) CRIMES AGAINST PEACE: namely, planning, preparation, initiation or wag-
ing of a war of aggression, or a war in violation of international treaties, agree-
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that they had merely followed German domestic law, that they were
not government officials, and that they had not planned or com-
manded the criminal activity, but instead were forced by German na-
tional law to carry out national policies.’> The prosecution
responded that international law obligated private citizens to violate
domestic law in order to prevent their government from committing
violations of international law.151

In The Flick Case, %2 for example, the Allies prosecuted Freder-
ick Flick, a private German citizen,'52 who had voting control of a
dozen companies engaged in mining coal and iron, making steel, and
building machinery.15¢ Flick was accused of using thousands of war
prisoners and other SS ‘“slaves.”5% The Nuremberg Tribunal held
that international law binds private individuals, and therefore, the
governmental or private offender is charged with a personal wrong,
and punishment falls to the particular person.156

Thus, the argument of nuclear protestors who claim the interna-
tional law defense as a justification for the violation of domestic law
can be summarized. Anyone with knowledge of the illegal activity of
the production or deployment of nuclear weapons and an opportunity
to do something about it is individually responsible and a potential

ments of assurances, or participation in a Common Plan or Conspiracy for the
accomplishment of any of the foregoing;
(b) WAR CRIMES: namely, violations of the laws or customs of war. Such vio-
lations shall include, but not be limited to, murder, ill-treatment or deporta-
tion to slave labor or for any other purposes of civilian population of or in
occupied territory, murder or ill-treatment of prisoners of war or persons on
the seas, killing of hostages, plunder of public or private property, wanton de-
struction of cities, towns, or villages, or devastation not justified by military
necessity;
(c) CRIMES AGAINST HUMANITY: namely, murder, extermination, enslave-
ment, deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political, racial, or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of domestic law of the
country where perpetrated.

Id.

150. See 6 TRIAL OF WAR CRIMINALS BEFORE THE NUREMBERG MILITARY TRIBU-
NALS 1187, 1196-98. In the Flick case, it was argued that the German nationals could
not be held responsible for international crimes as they were forced to carry out na-
tional policies. Id.

151. JId. at 1200. The court stated: “The fact that any person acted pursuant to the
order of his Government or of a superior does not free him from responsibility for a
crime, but may be considered in mitigation.” Id. (citation omitted).

152. See 6 TRIALS OF WAR CRIMINALS, supra note 150, at 1187.

153. Id. at 1192.

154. Id. at 1194-95.

155. Id. at 1194-1223.

156. Jd. at 1192. The Tribunals stated that “[i]t cannot longer be successfully main-
tained that international law is concerned only with the actions of sovereign states and
provides no punishment for individuals.” Id. at 1191.
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criminal under international law, unless the person takes affirmative
measures to prevent the commission of those international crimes.157

INTERNATIONAL LLAW DEFENSE IN THE FEDERAL AND STATE COURTS

Generally, United States federal and state courts have rejected
the international law defense when it has been asserted to justify vio-
lations of domestic criminal statutes.}3® However, in rejecting the de-
fense, the courts have responded in different ways.159 First, courts
have treated the international law defense as a political question and
therefore nonjusticiable.180 In United States v. Berrigan,161 the de-
fendants were charged with injury to property of the United States,
mutilating public records, and hindering the administration of the Se-
lective Service Act.162 The defendants contended that the Vietnam
War was “immoral and illegal” and that the United States was violat-
ing precepts of international law that were handed down at Nurem-
berg.16® The court stated that individual responsibility is necessary
before the international law defense can be raised, and thus, the de-
fendants lacked standing to raise the defense because the rights of
the parties before the court were not violated.1¢ Further, the prof-
fered defense was rejected because the issue of whether the govern-
ment was acting in violation of international law in waging an
aggressive war was a uniquely political questions.18® Thus, the court
was unwilling to rule on the legality of the war because to do so
would be a violation of the separation of powers doctrine.166

Second, when defendants have claimed that they might be prose-
cuted as war criminals, as the Nuremberg defendants, courts have
distinguished the nuclear protestors from the Nuremberg defend-

157. See supra notes 141-57 and accompanying text.

158. See infra notes 161-93 and accompanying text.

159. Id.

160. See infra notes 161-93 and accompanying text.

161. 283 F. Supp. 336 (D. Md. 1968).

162. Id. at 338.

163. Id. The defendants argued that the United States was waging a war of aggres-
sion, and thus committing a crime against peace. Id. at 341.

164. Id. The court found Sir Thomas More a valid example of when one’s rights
were properly before the court: “Each of us may bide his time until he personally is
faced with an order requiring him as an individual to do a wrongful act . . . . [Sir
Thomas More] did not rush in to protest the Act of Henry VIII's Parliament requiring
Englishmen to take an oath of supremacy attesting to the King's instead of the Pope's
headship of the English Church. Only when [an] attempt was made to force him to
subscribe to the oath did he resist.” Id. at 341-42.

165. Id. at 342. The court understood the activities of the defendants to be aimed
toward the Selective Service System, a system which was not criminal or illegal. Thus,
any measures taken to preserve the peace and safety of the country was a legislative
and executive decision, not judicial. Id.

166. Id.
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ants.16? The Hawaii Supreme Court addressed this issue in State v.
Marley.158 In Marley, the defendants were prosecuted for criminal
trespass when they occupied a branch office of the Honeywell Corpo-
ration which made antipersonnel weapons used in Vietnam.'¢® The
defendants asserted that they would be liable for war crimes if they
failed to show their opposition to the Vietnam war by attempting to
stop United States’ participation in the war.1’”® The court responded
by stating that only persons in political, military, and industrial
fields, who are responsible for policy formulation and execution, are
liable for war crimes.1”™ Thus, the court rejected as “frivolous” any
contention that the defendants might be legally obligated to act to
avoid criminal liability.1?2

Similarly, in United States v. Montgomery,r™® The Eleventh Cir-
cuit Court of Appeals stated that the defendants misperceived the
persons for whom the international law defense was appropriate.l?4
In Montgomery, eight members of a plowshares action, the “Pershing
Plowshares,” cut through a fence surrounding the Martin-Marietta
Aerospace Corporation’s defense plant in Orlando, Florida.l™ They
hammered on and poured blood onto nuclear and conventional mis-
sile launchers, hung banners, and distributed pictures and documents
condemning nuclear weapons.l’® The Pershing Plowshares were
charged with depredation of property and conspiracy.l’”? The defend-
ants claimed that they were justified in damaging the property under
international law.1’® The Eleventh Circuit stated that German de-
fendants at Nuremberg were in positions requiring them to partici-
pate in sentencing people to death or using slave labor because the
German law ordered them to do s0.1?® The Eleventh Circuit stated,
however, that the Pershing Plowshares were attempting to “stand
the international law doctrine on its head” because a person charged
with no duty or responsibility under domestic law may not claim that

167. See infra notes 169-83 and accompanying text.

168. 54 Haw. 450, 509 P.2d 1095 (1973).

169. Id. at 452, 509 P.2d at 1099.

170. Id. at 473, 509 P.2d at 1109.

171. Id. at 475 n.17, 509 P.2d 1111 n.127. The concept of war criminal does not in-
clude the citizens of a country who supports and aids the war efforts of his govern-
ment, such as the farmer who increases production and the housewife who conserves
fats for munitions.

172. Id. at 476, 509 P.2d at 1111.

173. 772 F.2d 733 (11th Cir. 1985).

174. Id.

175. Id. at 735.

176. Id. The damage was estimated at $23, 266. Id.

177. Id.

178. Id.

179. Id. at 737.
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violation of domestic law was required to “avoid liability under inter-
national law.”180 Furthermore, the court found that domestic law did
not require the nuclear protestors to do anything that could poten-
tially be criminal under international law.8!

Third, courts have held that international law does not apply
where there is only a remote possibility of becoming a war crimi-
nal.182 In Switkes v. Laird,18% a psychiatrist sought an injunction
prohibiting the government from transferring him to Vietnam.'¥¢ In
seeking the injunction, Switkes claimed that he would be required to
engage in, and become an accomplice to, war crimes.185 The court de-
nied the injunction because the possibility of a medical officer spe-
cializing in psychiatry becoming a war criminal was “so unlikely as to
require rejection of his claim.”186

Finally, courts have not excused violation of criminal law simply
because the acts were directed at international law violations by the
United States.'87 In United States v. Allen,'%® nuclear protestors
where charged with willful destruction of government property and
conspiracy to destroy government property when on Thanksgiving
Day, seven persons entered Griffiss Air Force Base near Rome, New
York, damaging a B-52 bomber and spray painting the maintenance
shop.18® The defendants claimed that they were excused from crimi-
nal consequences because nuclear weapons production violated inter-
national law.1%¢ This claim was rejected because the court would not
“sit to render judgments upon the legality of the conduct of the gov-
ernment at the request of any person who asks us to because he hap-
pens to think that what the government is doing wrong.””191

Thus, the issue of whether a person can assert the defense of in-
ternational law when charged with violation of domestic criminal
statutes has generally been resolved in the negative.192 State and
federal courts have been unwilling to permit a person charged with a

180. Id.

181. Id.

182. See infra notes 184-86 and accompanying text.

183. 316 F. Supp. 358 (S.D.N.Y. 1970).

184. Id. at 360.

185. Id. at 365.

186. Id. The court left open the possibility that if Switkes were a combat soldier or
officer, the matter might be different; however, because he was a medical officer spe-
cializing in psychiatry, the claim was denied. Id.

187. See infra notes 189-91 and accompanying text.

188. 760 F.2d 447 (2d Cir. 1985).

189. Id. at 448-49. The damage testified to was in excess of $113,000, but this figure
was reduced to $60,000 as some of the property could be salvaged. Id. at 449.

190. Id. at 453.

191. Id. at 453 (citing United States v. May, 622 F.2d 1000, 1009-10 (9th Cir. 1980)).

192. See supra 159-93 and accompanying text.
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domestic criminal violation to avoid liability particularly when do-
mestic law did not require the defendants to do anything that was
criminal under international law.193

NECESSITY DEFENSE

The necessity defense is a justification for the violation of law.194
Generally, the defense of necessity is a choice between two evils;
“either [the person] may violate the literal terms of the criminal law
and thus produce a harmful result or [the person] may comply with
those terms” and create a greater amount of harm.195 The necessity
defense is “the assertion that the conduct at issue promotes some
value higher than the value of literal compliance with the law.”19
The defense involves a collision of interests, capable of raising

193. See supra 150-93 and accompanying text.
194. See MODEL PENAL CODE § 3.02 (1962). Section 3.02 provides:
(1) Conduct which the actor believes to be necessary to avoid a harm or evil
to himself or to another is justifiable, provided that:
(a) The harm or evil sought to be avoided by such conduct is greater than
that sought to be prevented by the law defining the offense charged; and
(b) neither the Code nor other law defining the offense provides excep-
tions or defenses dealing with the specific situation involved; and
(c) a legislative purpose to exclude the justification claimed does not
otherwise plainly appear.
(2) When the actor was reckless or negligent in bringing about the situation
requiring a choice of harms or evils or in appraising the necessity for his con-
duct, the justification afforded by this section is unavailable in a prosecution
for any offense for which recklessness or negligence, as the case may be, suf-
fices to establish culpability.
See also, Note, Necessity As A Defense To a Charge of Criminal Trespass in An Abor-
tion Clinic, 48 CIN. L. REvV. 501, 510-16 (1979) (contending that in cases where anit-
abortion activists enter and destroy abortion clinic properly, the necessity defense is
not available because there is not a choice between two illegal acts, nor can the viola-
tion be justified to enforce their own ideas).

195. See W. LAFAVE & A. SCOTT, supra note 100, at 381. See also, United States v.
Bailey, 444 U.S. 394, 410-11 (1980) (holding that the insanity defense is valid only when
the harm is so immenent that without the criminal act harm will occur); United States
v. Seward, 687 F.2d 1270, 1276 (10th Cir. 1982), (holding that the harm to be avoided
must be imminent and based upon a real emergency), cert. denied, 459 U.S. 1147
(1983).

196. See G. WILLIAMS, surpa note 105, § 299, at 722. The defense of necessity has
been held applicable in a limited number of situations: United States v. Ashton, 24 F.
Cas. 873, 974 (C.C. Mass. 1834) (No. 14,470) (finding sailors who refuse to obey the cap-
tain’s orders on the high seas not guilty of mutiny when the purpose of refusing to
obey orders is to force the captain to return to port to repair an unseaworthy vessel);
The William Gray, 29 F. Cas. 1300, 1302 (C.C.N.Y. 1810) (No. 17,674). (finding the cap-
tain of a ship forced by a storm to take refuge in port to save the lives of those on
board not guilty of violating an embargo law forbidding entry into that port); State v.
Jackson, 71 N.H. 552, —, 53 A. 1021, 1024 (1902) (finding that a parent who keeps a sick
child home from school because of a good faith belief that attendance may injure the
child does not violate compulsory education laws); Cross v. State, 370 P.2d 371, 373
(Wyo. 1962) (finding a rancher who kills a moose out of season and without a license
not guilty of hunting out of season because it was necessary for him to protect his
property).
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problems of great social and ethical difficulty.'®” A common value
present in the defense of necessity is that an individual “ought to do
what is right regardless of the consequences, as long as the conse-
quences are not too serious.”198 However, if one brings about the cir-
cumstances creating the choice between two evils, the defense of
necessity is not available and the actor may be criminally liable.199
In State v. Warshow.2%0 the Vermont Supreme Court set forth
the fundamental requirements of the necessity defense:
(1) there must be a situation of emergency arising without
fault on the part of the actor concerned; (2) this emergency
must be so imminent and compelling as to raise a reasonable
expectation of harm, either directly to the actor or upon
those he was protecting; (3) this emergency must present no
reasonable opportunity to avoid the injury without doing the
criminal act; and (4) the injury impending from the emer-
gency must be of sufficient seriousness to outmeasure the
criminal wrong.201
In Warshow, the Yankee nuclear power plant in Vernon, Vermont,
had been shut down for repairs and refueling, and protestors blocked
the entrance preventing workers from reentering and placing it back
on line.202 The protestors were requested to leave the property of
the power plant.2°® When the protestors refused to vacate the prem-
ises, they were charged with unlawful trespass.29*¢ The defendants
contended that they had made a sufficient offer of proof to establish
the elements of the necessity defense to raise a jury question.2°> The

197. See Regina v. Dudley, 14 Q.B.D. 273 (1884). The court balanced the values of
murder and survival. Three men and a boy found themselves adrift in open seas with
no food and water. Dudley and Stephens decided that it would be better to kill the
boy in order that the men would live. Dudley, with the assistance of Stephens, cut the
boy’ throat. The three men ate the meat from the boy’s body until they were rescued.
The issue decided in the case was whether killing under the circumstances was murder
or justified by necessity. In declaring that the act committed by Dudley and Stephens
was murder, the court said that “a man has no right to declare temptation to be an
excuse. . . It is therefore our duty to declare that the prisoner’s act in this case was
willful murder, that the facts . . . are no legal justification of the homicide.” Id. at 288.

198. See G. WILLIAMS, supra note 105, § 232, at 729.

199. See W. LAFAVE AND A. SCOTT, supra note 100, § 50, at 388. The authors give
an example: “[I}f A drives recklessly and thereby creates a situation where he must
either stay in the roadway and run down B and C or go on the sidewalk and strike D,
and hence he chooses the lesser harm and strikes and kills D, he is guilty of the reck-
lessness type of manslaughter of D (on account of his reckless conduct in creating the
situation) but not, it would seem, for intentional murder of D.” Id.

200. 138 Vit. 22, 410 A.2d 1000 (1979).

201. Id. at —, 410 A.2d at 1002.

202. Id. at —, 410 A.2d at 1001.

203. Id.

204. Id.

205. Id. The defendants wanted to subpoena witnesses to testify to the dangers of
nuclear accidents and the effect of low-level radiation. The parties stipulated that
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court found the protestor’s offer of proof insufficient as a matter of
law and stated that “low-level radiation and nuclear waste are not
the types of imminent danger classified as an emergency sufficient to
justify criminal activities.”2%6 No evidence was provided to show an
imminent and compelling harm to be avoided, and the defendants
could not be allowed to justify acts because of speculation and uncer-
tain dangers.2°” Thus, the defense of necessity could not be invoked
as there was no legal basis.?%8 Moreover, the defendants’ sincerity of
purpose could not excuse the criminal nature of their acts.2%®

Similarly, the defense of necessity was rejected in the context of
Vietnam War protestors.?10 In United States v. Kroncke,21! war
protestors entered a selective service office, forced open file drawers
and removed draftee registration cards which they attempted to burn
or sink in the Mississippi River.222 The defendant contended that he
was legally justified in violating the Selective Service Act because the
Vietnam War was an ‘“immoral” war, there was no legal recourse
available to bring the war to an end, and his actions were a means to
bring about its end.?21® The court rejected this argument, concluding
that an exercise in moral judgment based upon individual standards
alone did not justify the defense of necessity.214

there had been no serious accidents at Vermont Yankee; the mere possibility, however,
that one could happen was insufficient to raise the necessity defense. Id. at —, 410
A.2d at 1002.
206. Id.
207. Id.
208, Id. at —, 410 A.2d at 1002-03.
209. Id.
210. See infra notes 213-16 and accompanying text.
211. 459 F.2d 697 (8th Cir. 1972).
212. Id. at 698.
213. Id. at 699.
214. Id. at 703 (citing United States v. Moylan, 417 F.2d 1002, 1008-09 (4th Cir.
1969)). The court stated:
From the earliest times when man chose to guide his relations with fellow
men by allegiance to the rule of law rather than force, he has been faced with
the problem how best to deal with the individual in society who through
moral conviction concluded that a law with which he was confronted was un-
just and therefore must not be followed. Faced with the stark reality of injus-
tice, men of sensitive conscience and great intellect have sometimes found
only one morally justified path, and that path led them inevitably into conflict
with established authority and its laws. Among philosophers and religionists
throughout the ages there has been an incessant stream of discussion as to
when, if at all, civil disobedience, whether by passive refusal to obey a law or
by its active breach, is morally justified. However, they have been in general
agreement that while in restricted circumstances a morally motivated act con-
trary to law may be ethically justified, the action must be non-violent and the
actor must accept the penalty for his action. In other words, it is commonly
conceded that the exercise of a moral judgment based upon individual stan-
dards does not carry with it legal justification or immunity from punishment
for breach of the law.
Id. (citing Moylan, 417 F.2d at 1008-09).
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In the context of nuclear missile and arms protests, the defense
of necessity has been claimed as justification for destruction of prop-
erty.215 In United States v. Dorrell, 226 the defendant admitted enter-
ing Vandenburg Air Force Base with the intention of damaging the
MX missiles and spray painting the missile assembly building.217
Dorrell claimed that his actions were justified because of the threat
of nuclear war brought about by the presence of these weapons.218
The court rejected Dorrell’s claim, holding that the defense of neces-
sity is available: (1) “when a person is faced with a choice of two
evils and then must decide whether to commit the crime or an alter-
native act;’?19 (2) that the necessity defense requires a showing that
the act which was sought to be justified was done to prevent an im-
minent harm and where there were no available options; and, (3)
that there must be a direct causal relationship between the conduct
and the harm to be averted.?2? Thus, the court said that the defend-
ants could not justify their actions by claiming the necessity defense
because they were not faced with the choice of two evils, nor were
the defendants faced with a real emergency.22l Further, the protes-
tors had reasonable alternatives other than breaking into the Air
Force Base and destroying missiles.222 Additionally, the defendants
failed to establish a causal relationship between the conduct and the
harm to be averted, as there was no evidence presented that spray
painting the building could reasonably lead to the termination of the
MX missile program, the aversion of nuclear war, and the end to
world starvation.223

Thus, the defense of necessity justifies criminal law violations
only when there is an imminent and compelling emergency situation
which raises a reasonable expectation of harm, either to the actor or
to those being protected.??¢ The emergency must present to opportu-
nity to avoid the criminal act, and the injury from the emergency

215. See infra notes 218-25 and accompanying text.

216. 758 F.2d 427 (9th Cir. 1985).

217. Id. at 429. See also United States v. Cassidy, 616 F.2d 101, 101-02 (4th Cir.
1979) (charging defendants with throwing or pouring blood and ashes on the walls and
ceiling of the Pentagon when demonstrating against the design and possession of nu-
clear weapons, and the defendants could not defend on the ground of necessity).

218. Dorrell, 758 F.2d at 429.

219. Id. at 430-33.

220. Id.

221. Id. at 430-31.

222. Id. at 432. The reasonable alternatives listed by the court included: the elec-
toral process, by speech in the streets, park, auditoriums, churches, lecture halls, and
releasing of information to the media. Id.

223. Id.

224. See supra note 200-209 and accompanying text.
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must outweigh the criminal wrong.225> Furthermore, the necessity de-
fense requires a causal relationship between the act committed and
the avoidance of the greater harm.226

ANALYSIS

In United States v. Kabat?27, the Eighth Circuit held that nuclear
protestors who intentionally damage property used in the national
defense are guilty of sabotage.?28 The court held the Kabat defend-
ants guilty for three reasons. First, the specific intent required by
sabotage could be inferred from the words and actions of the protes-
tors, regardless of their “good motive.”22? Second, the protestors in-
terfered with the national defense, broadly construed as the activities
of national preparedness.230 Finally, the actions of the nuclear
protestors were not justified by either international law or neces-
sity.231 In Kabat, the defense of international law failed because the
nuclear protestors had no duty to violate domestic law in order to be
held guiltless under international law, and the necessity defense
failed because the elements of the defense were not present.232

The Eighth Circuit found that the Kabat defendants acted inten-
tionally when they damaged nuclear missiles at N5 and N11 because
they intended the results of their actions, even though the likelihood
of the result was remote.?33 The court relied on the standard estab-
lished in United States v. Johnson,23¢ in which an airman was
charged with sabotage when he placed bolts into airplane engines.235
The Johnson court found that the airman could not be guilty of sabo-
tage because he did not intend to interfere with the national de-
fense.236 The Eighth Circuit interpreted Johnson to mean that
“intent to injure the national defense may never be inferred from the
international commission of the act itself, only that such an inference
could not be drawn on the given facts.”?37 While the Johnson court
could not draw the inference that the airman had committed sabo-
tage from the facts presented in that case, the Eighth Circuit found

225. See supra note 210-222 and accompanying text.
226. See supra note 223 and accompanying text.
227. 797 F.2d 580 (8th Cir. 1986).

228. Id. at 582.

229. Id. at 587-88.

230. Id. at 586.

231. Id. at 590.

232. Id. at 590-91.

233. Id. at 588.

234. 15 M.J. 676, 678 (A.F.C.M.R. 1983).

235. Id. at 6717.

236. Id. at 678.

237. Kabat, 797 F.2d at 585.
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sufficient facts to infer the required specific intent from the conduct
of the Kabat defendants.?3® Among the facts the Eight Circuit found
sufficient were: (1) the defendants were outsiders who traveled from
various parts of the country for the purpose of destroying military
property;23® (2) the defendants expressly acted because of the mili-
tary nature of the missiles;?4® and (3) the defendant’s statements at
the missile site and at trial declared and characterized their intention
to disarm the missiles.?4! Thus, from these actions, the Eighth Cir-
cuit concluded that the specific intent required by the sabotage stat-
ute could be inferred from their actions; whether the results of these
actions would actually render the missiles useless was irrelevant to
the issue of intention.242

The dissent argued that it was the likelihood of the result hap-
pening rather than the conscious desire of the result which defines
specific intent.?4® As it was beyond the defendant’s capabilities to
disarm the missiles, the defendants lacked the specific intent to com-
mit sabotage.?#* The dissent interpreted Johnson to mean that both
the statements of the defendant and the nature of the acts determine
the state of mind.24> Further, the nature of the acts must damage the
national defense; when the defendant knows that actions cannot in-
jure the national defense, then the person does not have the neces-
sary intent.246

However, the Johnson court reasoned that the airman lacked the
specific intent because he did not have the conscious desire to inter-
fere with the national defense, not because he lacked the capability
or the knowledge.?4” In contrast, the Kabat defendants desired to in-
terfere with the national defense, as evidenced by their actions and
words.?48 The Kabat defendants had the required intent because
their purpose was to interfere with the ability of the missile to func-
tion.24® Thus, under Johnson, whether the defendants understood
their chances of success, had the knowledge to interfer with the
missles, or had the capabilities to interfere with the missile’s function
was irrelevant in the determination of intent.

238. Id.

239. Id. The members of the Plowshares Action traveled from Vermont, Wiscon-
sin, and Minnesota. Id.

240. Id.

241. Id.

242. Id. at 587-88.

243. Id. at 595 (Bright, J., dissenting).

244. Id. (Bright, J., dissenting).

245. Id. at 596 (Bright, J., dissenting).

246. Id. (Bright, J., dissenting).

247. Johnson, 15 M.J. at 678.

248. Kabat, 797 F.2d at 585.

249, Id.



1192 CREIGHTON LAW REVIEW [Vol. 20

Additionally, the Eighth Circuit found that the Kabat defendants
had interfered with the national defense.?’® Rejecting the defend-
ants’ argument that national defense could be defined as what is in
the country’s best interest, the court adopted the definition of na-
tional defense as “a generic concept of broad connotations referring
to the military and naval establishments and the related activities of
national preparedness.”?’1 The Eighth Circuit’s conclusion is that
people of common intelligence would understand what is meant by
national defense and would conform their conduct to comply with
this statute even though the term is not defined in the statute it-
self.252 Thus, under the Eighth Circuit’s analysis, national defense, as
it is commonly understood, includes nuclear missiles and missile
sites.

Perhaps more important than the ruling that the Kabat defend-
ants had intentionally interfered with national defense, the Eighth
Circuit completely foreclosed the possibility that evidence of good
motive could give rise to an inference that the necessary statutory in-
tent did not exist.25® In so doing, the court failed to apply its own
rule that good motive be considered in determining intent. The
Eighth Circuit had applied this rule in the context of a cocaine pos-
session and in a case charging falsification of records.2¢ However,
the Eighth Circuit in Kabat rejected this rule in the context of a nu-
clear protest because, the court emphasized, the motives of the Kabat
defendants were rooted in the premise that the United States’ de-
fense policies were dangerous and evil.255 Thus, the court reasoned,
the Kabats defendants’ motives could not have been good.256

Although the Kabat defendants made statements that they con-
sidered nuclear weapons criminal, they also provided evidence of
good motive which the Eighth Circuit failed to consider.25?” The
Kabat defendants hung signs bearing messages such as “Violence
Ends Where Love Begins,”?58 they left notes explaining that their
“intent” was to save children and the world and that they hoped that
the world might embrace the loving nonviolence of the Gospels,?59

250. Id. at 582.

251. Id. at 586.

252. Id. See also United States v. Melville, 309 F. Supp. 774, 780 (1970) (holding
that the definition of national defense is not so vague that people of common intelli-
gence would not guess at its meaning).

253. Kabat, 797 F.2d. at 589.

254, See Richmond, 700 F.2d at 1195; Hammond, 642 F.2d at 250.

255. Kabat, 797 F.2d at 589.

256. Id.

257. Id. at 583. Holladay's letter said that nuclear weapons place millions of inno-
cent lives in jeopardy and constitute “crimes against humanity and God.” Id.

258. Id. at 582.

259. Id. at 582-83. For example, a letter was found on Holladay's person which pro-
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they brought bread and wine to the nuclear missile site,26° they used
a hammer as symbolic of a plowshares action,?®! and they called
themselves “silo pruning hooks.”?62 These and other similar facts
give rise to an inference that the Kabat defendants were acting out of
a good motive. The Kabat defendants provided the court evidence
that their motive was rooted in the Biblical premises of love, peace,
and justice, a motive that is qualitatively different from the court’s
understanding that the Kabat defendants were only concerned about
the evil of nuclear weapons.

Moreover, the Eighth Circuit was confusing in its understanding
of good motive. In the context of discerning motive from intent
under the sabotage statute, the court inferred that good motive was
the ultimate end sought by the Kabat defendants.263 To illustrate the
difference between intent and good motive, the court provided the
analogy of the person who breaks and enters with the intent to com-
mit theft.26¢ The stealing of money could be just a means to another
more valued consequence, such as giving to the poor.265 The ultimate
end of giving to the poor does not negate the intent of stealing.266
Following this illustration, the Eighth Circuit stated: “This is the sit-
uation with the nuclear protestors . . . their ultimate desire [end] of
saving innocent lives does not replace or negate the intent.26? The
Kabat defendants are like the person who is charged with theft. Pro-
testing and destroying government property could be a means to an-
other more valued consequence, such as the saving of innocent lives.
The ultimate end of saving innocent lives, however, does not negate
the intent of sabotage. Thus, the Eighth Circuit acknowledged
through its own analogy that the Kabat defendants had the good mo-
tives of saving innocent lives.

However, when the court had to decide whether to apply the
rule that evidence of good motive could give rise to an inference that
the statutory intent did not exist, the court said that it could not ap-
ply the rule because the motive of the nuclear protestors was actually
rooted in their premise that the United States’ defense policies were
dangerous and evil.268 It is difficult to find in the court’s opinion

claimed that he had acted “in hope that we renounce military violence to embrace the
loving nonviolence of the Gospels.” Id. at 583.

260. Id. See supra note 15.

261. Id. at 592 (Bright, J., dissenting).

262. Id.

263. Id.

264. Id.

265. Id. at 588.

266. Id.

267. Id.

268. Id. at 589.
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where the court discussed and stated that the Kabat defendants’ mo-
tive was only premised on the evil and danger of the United States’
defense policies. This is confusing because the court, by analogy, al-
ready stated that the Kabat defendants had, at least, the good motive
of saving innocent lives, but now the court was stating that the mo-
tives were actually premised on the danger of the United States’ de-
fense policies. The Eighth Circuit neglected to consider the
theological foundations of the protestors actions, completely disre-
garding the meaning and purpose of the symbols brought to the mis-
sile sites. Thus, it appears that the Eighth Circuit was willing to
define motive in one way when it was necessary to distinguish motive
from intent, but the court chose to ignore this definition when evi-
dence of that good motive could give rise to an inference that the in-
tent under the sabotage statute did not exist.

In addition to holding that the Kabat defendants had the specific
intent to interfere with the national defense and that the Kabat de-
fendants did not have the required good motive, the Eighth Circuit
rejected the two defenses of international law and necessity.26? The
Eighth Circuit rejected the international law defense because the
Kabat defendants had no privilege to violate domestic law.2’¢ The
principles of the international law defense emerge out of the Nurem-
berg trials.2"! The defendants at Nuremberg argued that they should
not be prosecuted for their crimes because they were following do-
mestic law.272 This defense was found to be insufficient, as the Nu-
remberg defendants had an obligation to violate domestic law and
prevent their country’s violation of international principles.2’® The
Kabat nuclear protestors argued that the same principles of interna-
tional law were applicable against the United States government in
order to “prevent the continuing international law violations alleg-
edly represented by U.S. nuclear policy.”?™®* The Eighth Circuit
found this argument unpersuasive. Holding that the international
law defense did not apply in this case, the court distinguished the
crimes of the Nuremberg defendants from those of the Kabat defend-
ants.2’”> The Nuremberg defendants were held to be individually re-
sponsible for their actions because they were in positions where they
actively chose to participate in war crimes.2’® The Kabat defendants,

269. Id. at 590-92.

270. Id. at 590.

271. See supra notes 148-49 and accompanying text.
272. See supra note 150 and accompanying text.
273. See supra notes 151-56 and accompanying text.
274. Kabat, 797 F.2d at 590.

275. Id.

276. Id.
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however, were not in danger of being held individually responsible
for the United States’ nuclear policy and were not war criminals.277
Therefore, the Kabat defendants were not privileged to violate do-
mestic law.278

When the Eighth Circuit took the position that nuclear protes-
tors could not claim the international law defense, the Eighth Circuit
agreed with the Second and Eleventh Circuits that individuals are
not privileged to violate domestic law in order to protect themselves.
The Second Circuit, in United States v. Allen,2”® had found that no
matter how convincing the argument may be that nuclear weapons
are violative of international law, nuclear protestors are not excused
from the consequences of their actions because the demonstrations
and destruction of property were aimed at international law viola-
tions.280 Similarly, the Eleventh Circuit, in United States v. Mont-
gomery,281 held that the claim of international law and the
Nuremberg defense are not applicable to nuclear protestors because
unlike the Nuremberg defendants the nuclear protestors were not re-
quired to do anything that even resembled criminal behavior under
international law.282

The Eighth Circuit also rejected Martin Holladay’s argument
that there was sufficient evidence to support the necessity defense.283
Holladay argued that his criminal acts were justified because of his
reasonable belief that his conduct prevented a greater harm.28¢ The
Eighth Circuit rejected Holladay’s argument, holding that there was
insufficient evidence that the elements of necessity were present
when Holladay damaged the N11 missile installation.28% The doctrine
of necessity, however, is difficult to apply with any degree of preci-
sion.28¢ The necessity defense is upheld when obedience to the law
would have endangered some higher value.?85” The defense of neces-
sity, then, is the balancing of subjective values and a court must
choose which value is more important in the situation presented.

This issue of the priority of values has not gone unnoticed as ap-
plied to nuclear protestors who raise the necessity defense. In Com-

277. Id.

278. Id. at 590-91.

279. 760 F.2d 447 (2d Cir. 1985).

280. Id. at 453.

281. 772 F.2d 733 (11th Cir. 1985).

282. Id. at 738.

283. Kabat, 7197 F.2d at 592.

284. Id. at 590.

285. Id. at 592.

286. See supra notes 196-201 and accompanying text.
287. G. WILLIAMS, supra note 105, § 232, at 728.
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missioner v. Berrigan,?®® Judge Speath wrote in his concurring
opinion.

[Wlhenever a defendant pleads justification, the court should

ask, ‘What value higher than the value of literal compliance

with the law is defendant asserting?’ . . . [A]ppellants are not
pleading as their justification the danger arising from ‘guns

or explosives,’ they are pleading the danger arising from nu-

clear missiles. One who does not understand that danger

does not understand appellants’ plea . . . I admit that for my
part . . . I am skeptical of appellants’ conduct . . . But this is
what trial by jury is all about: to ensure that the defendant

is not judged by a skeptical judge but by his peers.28°

The position taken by Judge Speath, however, was not adopted
by the Pennsylvania Supreme Court. The court adhered to the tradi-
tional elements of the necessity defense in Berrigan, reasoning that
the emergency must be of an immediate harm, and when no immedi-
ate harm was shown by the defendants, the necessity defense
failed.290 The nuclear protestors subsequently were held accountable
under domestic law.?°1 Thus, the necessity defense was not upheld in
Berrigan because there was no endangerment of a higher value; the
value of obedience to the law took precedence over the questionable
value of harm to undefined persons should a nuclear explosion possi-
bly occur.

Similarly, the Eighth Circuit in Kabat confined its analysis of the
necessity defense to the traditional legal elements.?92 The court
found that Holladay’s actions fell outside of these legal requirements
of necessity.2% First, there was insufficient evidence to suggest that
the actions of Holladay were the result of an imminent emergency.2%¢
Second, there were reasonable alternatives available to Holladay
rather than violating the law.2? Third, if an emergency existed,
there was no immediate expectation of harm, but only a projected fu-
ture harm.2%¢ Fourth, the necessity defense was unavailable because
the impending emergency was not of sufficient seriousness to out-
weigh the criminal wrong.2®” Finally, there was no causal relation-
ship established between the act committed and the avoidance of the

288. 325 Pa. Super. 242, 472 A.2d 1099 (1984).

289. Id. at —, 472 A.2d at 1114-16 (Spaeth, J., concurring).
290. Berrigan, 509 Pa. at —, 501 A.2d at 230.

291, Id.

292. Kabat, 7197 F.2d at 590-92.

293. Id.

294. Id. at 591.

295. Id.

296. Id.

297. Id.
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greater harm.?®® Thus, there was no endangering of a higher value in
rejecting the necessity defense. The Eighth Circuit held that the
value of obedience to the iaw was of greater value than destroying
military property in order to protect human lives from only a possi-
bility of future nuclear destruction.

The Eighth Circuit found no error in confining the necessity de-
fense to its traditional and precedential requirements when applied
to nuclear protestors.?2%¢ As the Kabat defendants could provide no
evidence of the traditional elements, the necessity defense failed.
The court determined that one’s individual standards do not carry

any legal justification or immunity from punishment for breach of
the law.300

CONCLUSION

In United States V. Kabat,3%! the Eighth Circuit confronted the
issue of nuclear protestors who damaged missile installations and up-
held the charge and conviction of sabotage. The court left no doubt
that anyone who intentionally damages nuclear missile sites in the
hope of ending the arms race will be severely punished, as these ac-
tions interfere with the national defense. Moreover, in the context of
nuclear protestors, the Eighth Circuit will not apply its own rule that
evidence of good motive may give rise to an inference that the neces-
sary intent to commit sabotage did not exist. Any good motive of the
nuclear protestors, however supported by the evidence, will only be
considered by the court as rooted in premise that the United States’s
defense policies are evil and a source of danger. Furthermore, the
court rejected the defenses that the nuclear protestors traditionally
claim to justify their actions. Any claim by the nuclear activists that
they might be held individually responsible under international law
for the United States’ use of nuclear weapons was rejected by the
Eighth Circuit. Moreover, the defense of necessity will not be al-

298. Id. at 592.

299. Id.

300. See United States v. Dorrell, 758 F.2d 427, 431 (9th Cir. 1985) (holding that im-
patience with time-consuming alternatives does not constitute true “necessity’” that the
necessity defense requires); United States v. Cassidy, 616 F.2d 101, 102 (4th Cir. 1979)
(holding that there was no showing of a direct causal relationship between the actions
of the protestors and the harm to be avoided); United States v. Kruncke, 459 F.2d 697,
704 (8th Cir. 1972) (recognizing that the destruction of government property will not
be tolerated as there are broad opportunities for peaceful and legal dissent); Berrigan,
509 Pa. at —, 501 A.2d at 230 (1985) (holding that the destruction of bomb shell casings
was not the type of activity that could result in a public disaster in order to justify
criminal activity); and Warshaw, 138 Vt. at —, 410 A.2d at 1002 (holding that the dan-
gers of nuclear accidents and effects of low level radiation did not fulfill the imminent
and compelling element of the necessity defense).

301. 797 F.2d 580 (8th Cir. 1986).
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lowed to justify the violation of federal or state law when property is
destroyed because the traditional legal elements have not presumably
been present in any nuclear demonstration.

A plowshares action is religiously based and motivated by the
hope and faith that the future of the world is dependent upon how
the people of the world live together in peace. When nuclear protes-
tors such as the Kabat defendants protest the deployment and poten-
tial use of nuclear weapons in a plowshares action, they assert that
the future is more important than past understandings. In a real
way, nuclear protestors understand their actions to be “a voice crying
in the wilderness: Prepar[ing] the way of the Lord, mak[ing] his
paths straight.’”302

This world view of the nuclear activists confronts the traditional
application of law. The Eighth Circuit in Kabat followed the tradi-
tional application of legal principles to conclude that the Kabat de-
fendants were guilty of sabotage and not legally justified to violate
United States’ law. This conflict between national defense policy and
nuclear protest communities seems likely to continue as those who
interpret the law will apply traditional legal principles to state and
federal statutes. However, those who participate in plowshares ac-
tions will not likey be deterred in their actions by long jail sentences.
Albert Einstein said: ‘“The unleashed power of the atom has changed
everything save our modes of thinking, and thus we drift toward un-
paralleled catastrophe: . .. [A] new type of thinking is essential if
mankind is to survive and move toward higher levels.”3%% It remains
to be seen whether the thinking of a religiously motivated plow-
shares action can effectuate significant changes in United States’ nu-
clear policy or whether legal reasoning, thinking, and logic can
adequately comprehend the power and destructive force of a nuclear
missile.

William L. Switzer, Jr. — 87

302. Isaiah 40:4 (Oxford annot. rev. standard version 1973).
303. Wood, surpa note 2, at 220.



