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1. Introduction
The laic U.S.

Su preme Court
Justi ce Roher!

H. J ac k- on
r a iled the Full
Faith and Credit
C lause ' th e

Prof essor WlIiuI'// .. L a w y e r ' s

C lause of the Constinnion." After

alm ost two decades of stud y ing

and w r itin g a bo u t the Claus e . I

ha ve co nc luded tha t Ju s t ice

IS Cnn\l.an IV ~ I

Jackson was correct. Only lawyers
co uld have wnucn a co nstitutio na l

provis ion that co nfuses everyone
a s mu c h as the Full Fa i th an d

Cred it Clause has ove r the years .
The 1:.I[ l' sl myth "holt! the Clau..c is

tha t it will req uire each s ta te to
give effect (0 same-sex marr iages
pe rfo rme d in Hawaii. if the Hawaii

Supreme Court decl ares the state's
p roh ib it ion o n suc h murri ag es
invalid later th l" yea r.' The idea is

that same-s ex pa rtn ers liv ing per-

mancn t ly in , 'iOJY. Nebrask a. will.
after the H a w ai i p ro hi b it io n i s

inva lidated , be ublc to travel to the

Aloh a S ta le , get m ar r ied , a nd
return to Nebras ka. whe re the Full

Fa i th a nd Credit Cluu se wi ll
require Nebra ska's courts to treat
the marr ia ge as va lid because if

wa s valid in Hawaii what' it was

performed . Presumably (though
the arg uments here become some­

what vague ). the same-sex SpOUSC'i

wo uld then he entitled to all the
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pr iv ileges a nd be nefit s now po s­

sessed hy d iffere n t-se x s po us es

un der the la w of the state whe re

they a rc domic iled .

Thi s lates t no tion about the Full

Faith and Credit C lau se o rigi nated

in a ca mpa ign In validate sa me-sex

marri age hy t he Lam bda Leg a l

Defe n se and Edu c a ti on Fu nd

(hereafter La mbda ]. the organi­

zation which is conduct ing

the lit igation in Hawaii to

overturn the sla te's pro·

hib iti o n o n sume-se x

marriage . If Lambda is

succes ... ful. the seco nd

stage of i ts l i tiga t ion

s tra tegy is to ob tai n

recogn itio n of va lid . ...arne­

sex Ha wa iia n marr iages in

other s ta tes throug h lir igurion

under th e Full Fa ith a nd Credi t

C lause (p lus ...orne ot her con...t itu ­

tiona! a nd noncon ... titution al thco­

ric ... no t pert ine nt he re) th a t w ill

e ve ntua lly w ind up in the U .S ,

Supreme Court.'
The idea s pa w ne d hy th e

Ha wa iia n l it iga tio n ha... rcccutf y
ta ken the co u nt ry hy s tor m,

appearing in the e mphatic dcclu ra­

t ions of a variety of J i... t ingui-hcd.

thou gh somet imes hysterical. corn­

mcruators in newsp apers and mag­

az ine... o f great prom inence. I will

di scusx below a few of the ...c dccla ­

ration s. as we ll as the reason... wh y

they arc entirely untrue under cur­
re nt la w a nd a re not l ike ly to

become true unde r a ny interpreta­

tion of the Full Faith and Cred it

C la use tha t a sane U. S, Sup re me

Co urt is apt to ma ke . In a nonpar-

tisan ...p irit. I wi ll fu rther ugge...t to

a ny ad voc at es of same- ex mar -

riagc w ho a re readi ng th is art icl e

how th e y mi gh t win recog nit ion
for th e i r Ha w a iia n u n io ns in

I am entirely
indifferent to whether

the states authorize
marriage hetween peo-

ple of th e same sex ,
between people of dif­
ferent sexes, hetween
different species, or
between people ami
inanimate objects.

Nebraska and pe rhaps oth e r stales.

Before proceed ing to thi... discu...­
sion. ho wever. I should mak e one

thing pe rfectly clear. Th e pros and

con s o f sa me-sex ma rri age have
been wide ly d isc ussed in print in

1995 a nd 1996,' hut my interest i...
not in whether same-se x marriage

is goo d or bad. I am e ntire ly indif­
fcrer n 10 whe ther the states autho­
rize ma rr iage be tween people o f

the sam e sex. between pe opl e o f

different sexes. betwee n differe nt

species, or between peopl e a nd

inanimate objects. 1 j ust want the

Full F;J ith a nd C red it Cl au ...c left
out of it.

II. .Iournalism ami
the :FlllI F aith ami

Credit Clause
The id ea t hat the Full

t-=a ilh a nd Credit Cla u se

requ ires the ...tales to recog­

nize t he validi ty of ma r­

riage s pe rfo r med in other

... rates i... not new. 1 first saw it

confir med as se ll led law by the
best lega l mi nd in journa l is m on

Fe bruary 2-l. 19X-l :
~ I A RR I AG E RE COG ­

NIZED 1;-.1 O:\E STAT E IS
VA LlIl IN oruess

Dear Abb y: When
"Kathleen" asked you if because
her son and his first cousin had
gone to anothe r ... tate 10 marry.
th en retur ned to l ive in
Mas suchus eu s. would they be
living in sin in Massuchuscu s.
you replied. "A valid marriage is
valid in every state:'

Then Elaine Trudeau. the
regis trar in th e Regi st ry
of Vital Records in Boston. chal­
le nged you r sta tem en t ....-i th
" Wr ong ! N o t in
Mu...sachuseus!"

Yo ur respo nse: .. vle a
culpa. xtca maxima culpa:'

Fo r the record . A bb y :
Aniclc IV. Section I . o f the
Con...thu uon of the United States
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clearly and unequivocally suucs:
" Fu ll fai th and credi t sha ll be
given in each state 10 the public
acts. records and j ud icia l pro­
cecdings of every other state."

T hus a ma rriage vali d in
any ..nne is valid in all states:
and publ ic o ffic ia ls who dcnv
this arc violating their con..ti- ­
t u t ional oa ths, whi c h
acco rdin g to Ar ticle VI.
parugruphs 2 and J.
rake preced ence over
all suuc law and con­
stitutions.

[Abby's repl y ]:
A.. I to ld ~ts .

Trudeau. -t learned a
les..on today. When it
com e s to law, nev e r
assume anything."?
A bby s h o u ld not h a ve

ret racted so qu ic kly. Trudeau was

ent ire ly correct. Even at the t ime

s he wrot e , th e c o n t ro ll ing U .S .

S upre me Cou rt autho rit ies did not

SUPP(l l'l the reade r' s int erpretat ion .

and the C o urt's dec isio ns ha w , if

a ny th in g . unde rm ined th at in ter­

pretatio n eve n more since 19H..J.. In
fac t, no inte rp re ta t io n the C ou rt

has eve r made of the Fu ll Fai th a nd

C red it Cl ause wo u ld suppo rt th e

re a de r ' s u nders t andi n g o f t he

C la us e . Nor. for re a s on s th a t

sho uld be a ppa re n t. is the Co urt

l ike ly 10 in te rpret the C la use

broadl y e no ug h to re q u i re tha t

o ther slates validate Hawaii an mar­

riages (sa me-sex or oth erwise ).
S t rangely, however. a .. in the

case o f the read er 's int im idat io n of

De a r Abby. o th cr«visc in tclliuc nt. "
peo ple see m to do n thei r la te twe n-

ticth-ccnt ury g lasses, loo k at the

C la use . lilt their he ad s an d , wi th­

ou t re ferenc e 10 prec ede nt or

reflect ion upo n the consequences.
say so me thing like, " Boy. th is must

•

Nor, for reasons that
should he apparent, i~

the Court likelv to
interpret th e Ciau~e
broadly enough to

require that other sta tes
validate Hawaiian

marriages (same-sex
or otherwise) .

mea n each state m ust recog nize the

la....·s of o ther stales:' Thus. Martin

" law yer. President o f the Ch rist ian

Action Ne two rk . decl ares w ith hor­

rifl ed confidence:
A decision agai nst Hawaii

in the Baehr cusc will affect the
law" o f eve ry state In the nation.
Ho mose xual co uple s fro m the
mainland will fly tn Hawaii. get
married and return to their home

suucs . I\ t which point the Full
Fai th und Credi t cl ause of the
U.S. Constitution wi ll fo rce fed­
e ra l. s tat e. a nd loc a l go vern ­
ments and. businesses to rcco c­

. 0

1I17e the couples a" lcgully mar­
ried and con fer upon them all
the benefits and recog nitio n of
traditionally married couplcs.?

Mawyer's o ve rwrou g ht slate­

mcnt is typica l in the prec ision

w ith wh ich it de scribes the
o pe ra tio n o f the Ful l Fai th

a nd Cre d it C la use. M y

favori tes, howe ver. ar e two

columns by Willi am Sa/i re.

I f re q uen t ly ag re e w i th

Safircs c o lu m n" . a nd h is

posit ion o n the mea ning of the
Full Fai th and Cred it C lause is far

fr o m uni qu e . ha v ing also been
ta ke n by lIlany othe r com mentators

in bot h print a nd on telev is io n. I
choose Sa ti re 's column s to revi ew

o nly because he a utho rs books o n

la nguage' a nd, th erefo re , o ugh t to

know be tter than to w rite th ing s o n

te c h ni ca ll y wo rd e d lega l pro vi­

s io n" about w hich he obvio usly

knov..'s nothing. I read Sati re ' s first
c o lum n in t he March 19 . 1996.
Omaha ahrld Herald" A fter com­

mcnting o n the impend ing Hawa ii

dec ision , he stated:
What j., upscuing

Amcricuns in the other ..J.l) state"
(no! to mention the great ma jori­
ty of l luwaiia ns) is the possible
cxtc nvion of this ruling throueh­
out the nat ion by virtue of ~hc
"full faith and credit" clause o f
the .U.S. Conxtiunion . Thal says
plainly that each slate must rcc­
ognizc "pub lic nets. records. and

(}lIOll.l....<rlJ Ik l'll<l.Jon 10. IW!>.(~I'",•
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j ud ici a l pro ceed ing s of cvc rv
other state." [ lJ

Plain ly'! Wel l. no . the Full Faith

a nd Cred it Cluu ...c say ... no thi ng

" pla inly:' a nd nowhere docs the

Clause usc the word "recognize."
It SOlyS " full fa ith and credit sha ll

he given ." W he re Sati re gets the

idea that " full faith a nd credi t ...hall

be given" means "recognize" is. to

say the least. unclear. Tsk. tsk .

Safircs seco nd c o lumn" W'IS

even worse. Sa ti rc first d iscu ssed

recent legislative act ion in Hawaii
rejecti ng a han on the- licensi ng of

ma rriage s between persons of the

sa me sex . He then opined tha t th is

legi slative action makes it mo re
likel y that Judge Kevin Chang ( the
Hawaii trial j udge now considering

the cu...c) will declare the exi sting
Hawa iia n proh ibi tion on same-se x

marri age invalid. IIc then sta ted:
No longer C,IIl defenders of

OnC-IllOl I1 . one -woman marriage
claim that the institution is being
th reaten ed hy hype ruc tivis t

j udge-so Onc ... tate ' ... du ly elec ted
represen tatives have j U"'1 paved
rhc way. and u nder till' U .S .
Cons titunon' ... " full fait h ami
cre d it" c lau...c . a j ud ic ia l pro ­
cecding held in one state is 10 he
ho nored in all states.

W hat j ud ic ia l p rocccdin g is

Su firc ta lking about" Docs he si m­

ply mean (0 say that the: Hawaiian

"j ud icia l p ro ce cdin g" hol d i ng

Em~", m",c

sa me -sex m ar r ia g e s val id w i l l

allow suc h marr iages to ta ke place

in Hawaii . an d that the Full Fa ith

and Credit Cla n...c will then require

o t her s ta tes to "reco gni ze t h e:

marriages" If so, he is saying the:

same thing he sa id in his li r... t col­

um n. a nd he still has not done- his

homework. But if he means to say

tha t othe r s ta tes wi ll ha ve to

" h o no r" t he Huwai ia n cas e as

precedent in in terpreti ng their own

consti tutions. he has really gone
o ff the deep end. No one. not e:VCIl

the Lambda Legal Defe nse: and

Educat ion Fund, has sugges ted that

the Fu ll Fa ith and C redi t Clause

mea ns this. In any event. ambigu i­

ty like th is from a man who values
precise lang uage is un sccmly.
Shame. shame, ~1r. Safirc.

III. The Stra ight
1'0 0 )) Ahou t I,'u11 Faith

and Cred it:
I Kid You Not

Here is the way the Full Fa ith

and C redi t Clause works. past and

prese nt. Fi rst . th e: words " fai th"

a nd "cre d i t' were te r m s d ra w n

from the Eng lish law o f e vide nce .

A s ubs tan ti a l bo dy o f his tor ica l

d ata ind ica tes tha t the Full Fa it h

a nd Cred i t C luu se o f t he

Constitution was desig ned only to

req ui re direct ly th at sta te s admit

properly authen ticated public ac ts.

record ... , a nd j ud ic ia l proceedi ngs
o f o th e r s tate s in to evidence a s

cO llc lllSi\'~ proo f that s uch ac ts ,
records. o r proceedings existed and

dea lt wi th th e matters that they

recit ed. hut not to requ ire that any

pa rticular e ffec t be given to the
uct s. reco rds . and proc eedings.
Howe ver. in the second se nte nce of

t he Clause , Congress was g ive n

substa nt ia l power to decla re the

effect that public acts. records. a nd

judicial proceed ings should have in

o ther ... ta res . I ~ T he proof of thi s

" historica l (o r original ) meaning"

is com plex. and I will not revisit it

here. because I have dealt with it

extens ively elsewhere." Moreover.
even if th is originalist view of the

Full Fa i th an d C red it C lause is

wrong o r irrel e va nt. the modern

in te rpre ta t io n of the: Clause a lso

docs no t support the broad inter­

pretations in the precedin g subscc­

tion.

Th e Su preme Court did not even

sugges t tha t th e Full Fa i th a nd

C red it C lause req ui red the sta tes to

apply the laws of othe r states un ti l

IXX? . 14 a nd the Court d id no t act u­

a lly ge t a rou nd to im ple me nting

the: suggest ion until the twe ntieth

ce nt u ry . " At fi r st. the C ou rt

seemed to incorpora te the tradi ­

t iona l te rritorial ru les o f conflic t of

.~, "- ,,, ho:"'l! ....Il1t1l. Con~' " "' •...,.J _. ~"""'..., "'1"""'« ,,<1'''',11II< dlc "' - ~ ''''''''''' Cf<)' ... . · - llo:1,-_OI \l ,"'t,'" w ""nMc ~ ..,__>UllO r""",lt lhal "lnl<>
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laws into the Full Faith and Credit
C lau se :" those rul es e s ... c nria fly

re flec ted the notions of territorial
sovere ignty an d "vested r ig h ts"

prevalen t ut the time in both choice

o f law a nd j udic ial j urisdic ti o n.

L a t e r . t he Court m o ved 10 an

analys is thai identified the interest

of t he pote ruiall y con ce rne d
stat es and " balanced ' those

interes ts 10 d et e rmine

w hi ch s ta te h ad t he

stronger interc...1.11 Unde r

this approach, thc Full

Fa ith and C redi t C lause
req uire d the law o f the

s ta te wi th the s t ro nge r

intcre... t to apply. Finall y.
t he Court ad o p te d a n

app roach that allowed a ... tate to

apply its own law whenever it had
a legitimate inte rest in do ing SO , I ~

T he Court had arrived at the latter
a pp ro ac h a ... ea rly as 19 ) 9 a nd

inc lude d mo re a nd more c ases

wit hin thi s int e rpre tat ion as time
passed, In Atlstatc lnsunnwe CO,
I '. Jlag ll (' . ' ~ a su b... tuntinl maj ority

(seven ) of the Court agreed that the

test of a state's power under bo th

t he Du e Proc e ss C la use of th e
Fourteenth A mendment and the

Full Fa ith and Credit Clause o f the

Constitut ion is tha t the state have

suffic ient co ntac ts wi th the parties

o r ev e nts 10 give it a lcgitim utc
inte rest ill apply ing its law to the

case . Th us. even if anothe r sta le

has an even stro nger in terest. the

Sff Whlll" ", ('hoi,.. "II...,."' '/'''', :II , 7

...." ,d, ., 7,~

~ S..r id, II 7,Ifl

C lau se does not req uire the forum

to a ppl y the law o f t he, mo re

s trong fy in te re sted sta le. S ince

A II.Halt' . the Court has mod ified

thi s lest in o nly one res pect. " In
SUII Oil I '. H'o rtm ll ll . l l the Co urt

Th e remarkable thing
is that the proponents
of same-sex marriage
cannot win und er any
of the approaches ever
used by the Supreme
Court to interpret th e

:Full Fa ith and
Credit Clause,

hel d that if a s tate is app lyin g a
c o n fl ic t o f la w s r u le that was

accepted at the time the Full Faith
a nd C re di t a nd Due Pr oce ss

Cluuscs were ratified (i,e.. a " tradi­

tio na l" co nfl ict o f laws rule }. th e

ru le is per sc valid and the interest

ana lys is of Allstate is not used 10

de te rm ine whether the sta te must

apply the law o f anot he r state.

T he remarkable thing is that the

pro po nen ts of sa me-sex ma rr iage

can no t wi n und e r a ny of the

a p p ro ac hes e ve r use d by t he

Supreme Court 10 inte rpret the Full

Fai th and C red it C lau se . Sho uld
the Co u rt ret ur n lO a narrow

ev ide ntia ry interpre tat ion of

th e C la u se (con ce dedl y
u n like ly). the C lause

wo u ld obv io us ly not be

inte rpret ed to req uire tha t

a sta le give any effec t to
another sta te's law. If the

Cou rt s ho ul d re turn 10 the

te rritorial approach of the cases

ea rly in th is ce nt u ry (u l... u

ex tremely unli kely ). the same-sex

marriage pro ponen ts stil l cannot

win. T he trad itional tcrruo rial rule

is tha t a sta le w ill recog n ize as

va l id a ma rr iage pe rform ed in
ano th er s tate, 1I111t' ,\' ,\ 10 d o so

wo ul d he abhorre nt to the sta le,

v io late na t ura l law, viola te the

state 's s t rong pu hli c po licy, e tc .

Thus, a sta ll' co uld refuse to recog­

nize a same-sex Hawaiian marr iage
because the marriage vio lates the

state '... stro ng publ ic po licy. If the

C Ol1l1 should, instead. retu rn to the

bal an c in g approac h of the cases

immediately foll owing the territ or ­

ia l era , the st a te o f th e m ar ita l
domici le would sure ly be he ll! 10

ha ve the s t ro nge s t in te res t in

oW"~ us.w, l l 'I~ 1 1
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describ ing its litiga tion strategy"
does not eve n cite Allstate or Sun
Oil, which arc the latest. control ­
ling cases under the Full Faith and
Cred it Clause. Lambda does cite a
few state and lowe r federal co urt

cases whic h declare that the Fu ll
Faith and Cred it Clause req uires
states to honor mar riages validly
perfor med in other sta tes ." T he
problem is. the cases all make bald
sta teme nts that this is true (like the
ncwspaper co mmen tators). cite the
Full Faith and Credit Clause with-

out allY other authority (except an
occas ional case also con taining an
unsup po rt e d s ta te men t) , a nd

employ n~ reasoning to show how
a myr iad of other problems under
the Clause cou ld be avoided under
th e in te rp retati o n of th e case
in ques tion.

And the re 's the rub. To win

under the Full Faith and Credit
C la use . th e pro po ne n ts o f

sa me-sex ma rr iage must

pe rsuade the S up re me
Cou rt to in te rpret t he
C lause more broad ly than
it has ever been willing to

do in the past. But there is
go od reaso n the Co urt has

arr ived at a min imalist interpre­
tat ion of the Clause. Co nsider the
area of marriage alone. Every state
ha s laws proh ib it ing inces tuo us
ma rriage s. Howe ve r. the s lates
d isagree at the marg in abo ut the
ki nd s o f re latio nships tha t arc
incestuous. So. assume two peop le
arc domic iled in a sta te that pro­
hibits them from marrying because

they arc too closely related . They
go to another s ta te tha t a llows
them to marry. mar ry. an d th en
return 10 the first s tate to live.
Most stales will treat the marriage
as valid. eve n though it would be
invalid if it had been performed in
those states. But this is true only
at the margins (e.g.. an uncle mar­
rying a niece). If the relationship
betwee n the parties is too close,
o the r states would not recognize
the murnage-c-c.g. . suppose State

To win under the Full
F aith and Credit Clause,

the proponents of
same-sex marriage
must persuade the
Supreme Court to

interpret th e Clause
more broadly than it

hag ever heen will ing to
(10 in the past ,

ap ply in g its law to de te rmi ne
whether its ci tizens can or ca nnot
he ma rried . Afte r all . unde r the
"sui tcase weddi ng" sce nar io . the
same-sex part ners are living per­
ma ne nt ly in a s tate whose la ws
they arc try ing to evade by going
to Hawaii to wed. If. rather than a
ba lancing test. the hare "s ignifi-
ca nt contacts-s tale inte rest" Ai'firM
a pp roach of the A llsta te
case is applied (as will he
the case if a sta te uses a
" nontraditional" co nflict
of laws analysis to eval­
uate the validity of a for­
eign marriage). the state
o f the marital domicile will
surely he held to have suffi­
c ie n t co n tac ts w ith part ie s
dom ic iled in the sta te to just ify
appl yin g it s la w to dete rmi ne
whether they can marry. Finally. if
a state app lies the tradi tional co n­
flict o f laws rule described above
and that rule is held to have been
acce pted at the time the Full Faith
and Credi t Cla use was ratified. the
ru le wi ll be per sc valid and the
s tale can refu se to recognize
a Hawa i ia n sa me -sex marri age

under the public po licy exception
to the rule .' )

So what authority docs Lambda
rely on for the seco nd stage of its
litigat ion strategy'? Fir st. it relic s
o n ob solete Suprem e Co urt deci ­
sions that do not deal with mar­

riage and arc. in any event. not the
co ntro llin g a utho ri ty to day. In

fac t. Lumbdas memora ndu m

~ I"'"c.,n pa" itlg. lhal ,II lhe currentlrc.l i"", ,m lhe 'Uh;'"C1(It COm]', l (If La"', " " ' >gni,,: ,ot I"''''w ,~ ,·h ,I. 'e '" «(lnlm l h u,,, tlf marri.geoooceminf lhe 'I ."" , dumi,·ill", ie, . S" do lhe Re'>talemcnl>
Wi,,,,! .nd I~",cond J of C",lfl icl (If La",. C""OlC ,,( lhe", WIl""" .'en r,,,,~""l y ' "l'-!'c,,(,lhat the Full F.ilh ,d (!I'd,1Clau", h" .nylhll,g k> <10., '" ith theq"" ' tioo '" h<lht r • " ",m oge perf<>rm<d in .",~!k:J '1,lI.'

, ",,,,id ,,, m" ,t hce"",idl'l~1 ,·.h d h)· the,'>Ie"flhc m..-i ,.l do.'mtci lc
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X le ga lize s mu r riu g c , be tween

fathe rs and daugh ters. Are we to

s up pose th ai th e full Fai th a nd

Cred it C lause should be interpreted

in a way thai would req uire aneth­

er state to treat as valid incestuous
ma rriage s performed va lid ly in

Stale X, but wh ich go 10 the core

of the o the r stn te's o bj ec tio n to

incest? What then if Stille Y lega l­

11e s po lygamous m arriage s '!

Wou ld anothe r sla te have 10 treat
as va lid pol ygamou s ma rr ia ge s
be tween its domic il lane-, j us t

becuu..c the marr iage.. were

performed in Slate Y '!

O ut s ide the marriage

a rea th e problem s ge t

eve n wo rse . Cons ider

all t h c diffcre nc e s in
lice nsi ng laws e xisti ng

be twee n the s ta tes Ih at

m igh t he g o ve rn e d by a

precedent requi ring the ..rates
to recogni ze same-sex marriage..

per formed e lse where. For exam ­

ple . suppose SWtL' Z licenses vet­

eri narians to pract ice medicine o n

humans . Do othe r sta tes have to

grant the same pri vile ge s to the ir

own citize n ve te rinarians wh o go

to Stat e Z an d obt a i n medi cal
licen ses the re ? If the an swer is ,
"Of course not : one slate doe s n't

ha ve the r ig ht to d et e rmine the

quali fica tions fo r profe s..io nuls
w ho wis h to pl y th e ir t r udc in

ano the r state ." why , th e n, do c s

Hawaii have the right to determine

wh e n the ci ti ze n... of ot her sta te s

can be va lidly married?

Of course, j u..t bccu u..e a propo­

s itio n is not s up ported by prece-

dent or rea..o n doc .. not mean the

Supreme Court will not adopt it as
con..titut iona l law. But the same­

se x murriuge co ntrove rsy i.. an
unlikely cu..c for u broad intcrp rc­

rati on o f the Consti tut io n. The
Co urt would n't have lime 10 con ­

cide r all the petit ion .. for ce rtiora ri

that would result from a holdin g in

fa vo r of the same -s ex marriage
proponen ts . T he Cou rt sure ly

[T]he same-sex
marriage controversy is
an unlikely case for a

broarl interpret ation of
th e Consti tution.

und erstands the chaos such a hold ­

ing wou ld prod uce.

IV. How They Can Win
Nevertheless the re arc wa y.. thut

the pro pone nts of same-..ex mar­
riag e m ight wi n re c ogn ition of

thei r Haw aiian marr iages in ot her

states. Fir...t. they mig ht win in a

number of sta tes under the trudi­

tiona! confl ict of laws rule . That

is. many sta le co urts may no t con­

s ide r same- ..ex mar r iage s 10 be

con trary 10 filci r publi c policy or
othe rwise abhorrent or co ntrary to

natu ral law. Time" have changed.

In additi on . some ... tate.. may haw

rep laced the tradit ional co nflic t of
laws rule with a "modern " interest­

analys iv-ba ...cd conflic ts approach ,

"Ud 1 as that of the Res tatrment
(S,'co/IlI) oj Conflict oj Lllln or a
si m ila r ..ystcm. Under many of

these mod ern conffic t of laws

ap proach es. the ..late courts

might he willi ng 10 validate
Hawa iian same -sex ma r­

riages. AI..o. so me vtatcs.
s uc h a s Nc bra ..ka . hav e

dealt with the problem of

foreign marri ages by statute.
Nebraska Rev. Stat. § -1 2· 11 7

provides:
All marriages con tracted

without thi....tare. which would
he valid by the law.. of the coun­
try in which the " 11llC' were con­
tr ac ted... ha ll he va lid in 01 11
courts and place.. in this ..I01 tl' ,

Note tha t this sta tute con tain s no

public po licy or other e xception.

Thus. the Neb raska Supreme Court
might feci bound by the tex t of thi..
statute and precede nts interpreti ng
it" to validate a Hawaiian same-sex

ma rriage .

F ina ll y. Congress ha s power

unde r the second ..cntcncc of the

Full Fa ith and C redit Clause to
dec la re the "e ffec t" that a ..late ' ..

pu blic ucts . record s. and judicial
proceedings sh a ll hav e in other
states . The co nve ntional vicw of
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this pn....'er is that Co ngress may
en ac t nat ion wide con flict of laws

rules binding on the states . Thus,
if a uniform. nauonul so lut ion 10

th is problem is cons ide red es sen ­

rial. the proponents o f same-sex
marriage could focus thei r efforts

on the national political arena."

V. Conclus ion
History and pre cedent arc all

agai nst the proponent s of same-sex

marriage as fa r as the Full Fai th

an d C red it CI~lUSCO is concerned .

Therefore. if Lam bda loses the sec­
ond stage of its litigation . it will he

no surprise . What I WO rT) about is

thai Lambda will lose. and then the
media. alo ng. .... ith the gay commu ­

nity, wil l begin loudly condemning

the Supre me Cou rt as "c onserva­
tive." " ri ght wi ng." "reac tionu ry,"
" insensitive 10 the rights of gays,"
or (y ou fi ll in th e

blank). T hat ut least is the typical

reaction these day s when <In inter ­

es t group loses a ba ttle be fo re the

Court. Such a react ion wo uld he

a ll the mo re shameful. give n that
the primary con trolling tes t under

the Ful l Faith and Credit Clause­

the significan t contac ts. sta le inter­

e s t te st of the Allstate case - was
ado pted by a majori ty of se ve n

j udges . includi ng. Justice Will iam

Bre nnan (nuthor of the p lural ity

o p ini on in Al ls nue s, J u st ice s

White. Marshal l. and Hlackmun.
who made up the remainder of the

plural i ty. a nd J u s t ice s Po we ll.

Chief Ju stice Burger. an d Just ice
Rehnqui st . who agreed with the
pl ural i ty about the test to be

applied. bur di ..agreed about i ts

application to the facts of the cu-e.
Thus. seven j ustices. co vering the
entire ..pectrum of judicia l philo..o­

ph y. agreed that a min imali st le st
should co ntrol the state..' obliga­

ti on .. unde r the Fu ll Faith a nd

Cred it C la use . T h i, fa c t al o ne
sho uld . but pro buhl y won 't, g ive

potent ial c rit ics of the Court reason

to pause . BUI if the critics react ~'"

I predict . re spo nsi ble la wye rs .

co mmi t ted to t he r u le of la w,
s h o u ld no t a llo w th em to g o

unchal lenged .
\ \ 'h at if I am w ron g an d the

Court does interpret the Full Faith

and Credi t C lau se to requ ire th e

states to trent Hawa iian same-sex

marriage s as valid" I wou ld con­

side r such. a del' ision incorrect as a
matt er o f his tory. precede nt, and

practicality, Eve n so, it would he

no thi ng 10 gel ex ci ted abou t .
U nde r th e co nve nt ion al under ­

s ta nd in g of t he F u ll Fa i t h and

Credit Cl au se , Co ngress ha s the
po.... er to override the Court's deci­
sion by declaring the "effec t" that

Hawaiian marriages ..hall haw in

other sta te...H Thu .., th e polit ical

proce.... is availuhle to override any

deci s io n tha t run s counte r to the

strong sentiments of a majori ty of

the American people. If the pol iti­
cal proce.... cannot immediately be­
em ployed to correct the deci sion, it

will he unfor tunate : hut if the

major ity feel s s tro ngl y e no ug h

about the issue. they can elect rep­
re scn tat ivc s \\.. ho will ultimate ly

reach the desired result. And if a
majority of Am ericans do not feci

strongly enough about the issue to
do this, then perhaps, after a ll. we

dese rve (0 he governed by a "bevy

of Platonic Guardin ns .?"
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