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Jackson was correct. Only lawyers
could have written a constitutional
provision that confuses everyone
as much as the Full Faith and
Credit Clause has over the vears.
The latest myth about the Clause is
that it will require each state to
give effect to-same-sex marriages
performed in Hawaii, if the Hawaii
Supreme Court declares the state’s
prohibition on such marriages
invalid later this year." The idea is
that same-sex partners living per-

manently in, say, Nebraska, will,
after the Hawaii prohibition is
invalidated, be able to travel to the
Aloha State, get married, and
return to Nebraska, where the Full
Faith and Credit Clause will
require Nebraska's courts to treat
the marriage as valid because it
was valid in Hawaii where it was
performed. Presumably (though
the arguments here become some-
what vague), the same-sex spouses
would then be entitled to all the
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privileges and benefits now pos-
sessed by different-sex spouses
under the law of the state where
they are domiciled.

This latest notion about the Full
Faith and Credit Clause originated
in a campaign to validate same-sex
marriage by the Lambda Legal
Defense and Education Fund
(hereafter Lambda), the organi-
zation which is conducting
the litigation in Hawaii to
overturn the state’s pro-
hibition on same-sex
marriage. If Lambda is
successful. the second
stage of its litigation
strategy is to obtain
recognition of valid, same-
sex Hawaiian marriages in
other states through litigation
under the Full Faith and Credit
Clause (plus some other constitu-
tional and nonconstitutional theo-
ries not pertinent here) that will
eventually wind up in the U.S
Supreme Court.*

The spawned by the
Hawaiian litigation has recently

idea

taken the country by storm,
appearing in the emphatic declara-
tions of a variety of distinguished,
though sometimes hysterical, com-
mentators in newspapers and mag-
azines of great prominence. | will
discuss below a few of these decla-
rations, as well as the reasons why
they are entirely untrue under cur-
rent law and are not likely to
become true under any interpreta-
tion of the Full Faith and Credit

Clause that a sane U.S. Supreme
Court 1s apt to make. In a nonpar-
tisan spirit, I will further suggest to
any advocates of same-sex mar-
riage who are reading this article
how they might win recognition
for their Hawaiian unions in

I am entirely
indifferent to whether
the states authorize
marriage between peo-
ple of the same sex,
between people of dif-
ferent sexes, hetween
different species, or
between people and
inanimate objects.

Nebraska and perhaps other states.
Before proceeding to this discus-
sion, however, I should make one
thing perfectly clear. The pros and
cons of same-sex marriage have
been widely discussed in print in
1995 and 1996, but my interest is
not in whether same-sex marriage

is good or bad. 1 am entirely indif-

ferent to whether the states autho-

rize marriage between people of

the same sex. between people of
different sexes, between different
species, or between people and
inanimate objects. 1 just want the
Full Faith and Credit Clause left

out of it.

II. Journalism and
the Full Faith and
Credit Clause

The idea that the Full
Faith and Credit Clause
requires the states to recog-
nize the validity of mar-

riages performed in other
states is not new. [ first saw it
confirmed as settled law by the
best legal mind in journalism on
February 24, 1984:

MARRIAGE RECOG-
NIZED IN ONE STATE IS
VALID IN OTHERS

Dear  Abby:  When
Kathleen™ asked you if because
her son and his first cousin had
gone Lo another state to marry,
then returned to live in
Massachusetts, would they be
living in sin in Massachusetts,
you replied, “A valid marriage is
valid in every state.”

Then Elaine Trudeau, the
registrar in the Registry
of Vital Records in Boston, chal-
lenged your statement with
“Wrong! Not in
Massachusetts!”

Your response: “Mea
culpa. Mea maxima culpa.”

For the record. Abby:
Article IV, Section 1. of the
Constitution of the United States
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clearly and unequivocally states:
“Full faith and credit shall be
given in each state 1o the public
acts, records and judicial pro-
ceedings of every other state.”
Thus a marriage valid in
any state is valid in all states:
and public officials who deny
this are violating their consti-
tutional oaths, which
according to Article VI,
paragraphs 2 and 3,
take precedence over
all state law and con-
stitutions,
[Abby’s reply]:
As [ told Ms.
Trudeau, I learned a
lesson today. When it
comes to law, never
assume anything.™
Abby should not
retracted so quickly. Trudeau was
entirely correct. Even at the time
she wrote, the controlling U.S.
Supreme Court authorities did not
support the reader’s interpretation,
and the Court’s decisions have, if
anything, undermined that inter-

have

pretation even more since 1984, In
fact, no interpretation the Court
has ever made of the Full Faith and
Credit Clause would support the
reader’s understanding of the
Clause. Nor, for reasons that
should be apparent, is the Court
likely to interpret the Clause
broadly enough to require that
other states validate Hawaiian mar-
riages (same-sex or otherwise).

" Dear Ay, Omiha World Herald, b, 24; 1984,
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tieth-century glasses, look at the
Clause. tilt their heads and, with-
out reference to precedent or
reflection upon the consequences,
say something like. “Boy, this must

Nor, for reasons that
should be apparent, is
the Court likely to
interpret the Clause
broadly enough to
require that other states
validate Hawaiian
marriages (same-sex
or otherwise).

mean each state must recognize the

laws of other states.” Thus. Martin
Mawsyer, President of the Christian
Action Network, declares with hor-

rified confidence:
A decmnn against Hawaii
' "'-'Il aﬂ'm the

.HOﬁms’efhal L'oup.l“
mainland will fly to Hawaii, get
matried and return to their home

states. At which point the Full
Faith and Credit clause of the
U.S. Constitution will force fed-
eral, state, and local govern-
ments and businesses to recog-
nize the couples as legally mar-
ried and confer upon them all
the benefits and recognition of
traditionally married couples.7
Mawyer’s overwrought state-
ment is typical in the precision
with which it describes the
operation of the Full Faith
and Credit Clause. My
favorites, however, are two
columns by William Safire,
: I frequently agree with
@ Safire’s columns, and his
position on the meaning of the
Full Faith and Credit Clause is far
from unique, having also been
taken by many other commentators
in both print and on television. |
choose Safire’s columns to review
only because he authors books on
language" and, therefore. ought to
know better than to write things on
technically worded legal provi-
sions about which he obviously
knows nothing. I read Safire’s first
column in the March 19, 1996.
Omaha World Herald." After com-
menting on the impending Hawaii
decision, he stated:

What is upsetting
Americans in the other 49 states
(not to mention the great majori-
ty of Hawaiians) is the possible
extension of this ruling through-
out the nation by virtue of the
“full faith and credit” glause of
the U.S. Constitution. That says
plainly that each state must rec-
ogx!j@' ‘:publlc acls, memds, and




judicial proceedings of every

other state.” 10

Plainly? Well, no, the Full Faith
and Credit Clause says nothing
“plainly.” and nowhere does the
Clause use the word “recognize.”
It says “full faith and credit shall
be given.” Where Safire gets the
idea that “full faith and credit shall
be given” means “recognize” is, to
say the least. unclear. Tsk, tsk.

Safire’s second column' was
even worse. Safire first discussed
recent legislative action in Hawaii
rejecting a ban on the licensing of
marriages between persons of the
same sex. He then opined that this
legislative action makes it more
likely that Judge Kevin Chang (the
Hawaii trial judge now considering
the case) will declare the existing
Hawaiian prohibition on same-sex

marriage invalid. He then stated:
No longer can defenders of
one-man, one-woman marriage
claim that the institution is being
threatened by hyperactivist
judges. One state’s duly elected
representatives have just paved
the way, and under the U.S.
Constitution’s “full faith and
credit” clause, a judicial pro-
ceeding held in one state is to be
honored in all states.

What judicial proceeding is
Safire talking about? Does he sim-
ply mean to say that the Hawaiian

“judicial proceeding™ holding

~and it

same-sex marriages valid will
allow such marriages to take place
in Hawaii. and that the Full Faith
and Credit Clause will then require
other states to “recognize” the
marriages? If so, he is saying the
same thing he said in his first col-
umn, and he still has not done his
homework. But if he means to say
that other states will have to
“honor™ the Hawaiian case as
precedent in interpreting their own
constitutions, he has really gone
off the deep end. No one, not even
the Lambda Legal Defense and
Education Fund. has suggested that
the Full Faith and Credit Clause
means this. In any event, ambigui-
ty like this from a man who Values
precise language is unseemly.
Shame. shame, Mr. Safire.

III. The Straight
Toop About Full Faith
and Credit:

I Kid You Not

Here is the way the Full Faith
and Credit Clause works, past and
present. First, the words “faith”
and “credit”™ were terms drawn
from the English law of evidence.
A substantial body of historical
data indicates that the Full Faith
Clause of the
s designed only to

properly authenticated public acts,
records, and judicial proceedings
of other states into evidence as
conclusive proof that such acts,
records, or proceedings existed and
dealt with the matters that they
recited, but nor to require that any
particular effect be given to the
acts, records. and proceedings.
However, in the second sentence of
the Clause, Congress was given
substantial power to declare the
effect that public acts. records, and
judicial proceedings should have in
other states.” The proof of this
“historical (or original) meaning”
is complex, and I will not revisit it
here, because | have dealt with it
extensively elsewhere."” Moreover,
even if this originalist view of the
Full Faith and Credit Clause is
wrong or irrelevant, the modern
interpretation of the Clause also
does not support the broad inter-
pretations in the preceding subsec-
tion.

The Supreme Court did not even
suggest that the Full Faith and
Credit Clause required the states to
apply the laws of other states until
I1887." and the Court did not actu-
ally get around to implementing
the suggestion until the twentieth
century.” At first, the Court

med to incorporate the tradi-

al territorial rules of conflict of
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laws into the Full Faith and Credit
Clause:'" those rules essentially
reflected the notions of territorial
sovereignty and “vested rights”
prevalent at the time in both choice
of law and judicial jurisdiction.
Later, the Court moved to an
analysis that identified the interest
of the potentially concerned
states and “balanced” those
interests to determine
which state had the
stronger interest.”” Under
this approach, the Full
Faith and Credit Clause
required the law of the
state with the stronger
interest to apply. Finally,
the Court adopted an
approach that allowed a state to
apply its own law whenever it had
a legitimate interest in doing so."
The Court had arrived at the latter
approach as early as 1939 and
included more and more cases
within this interpretation as time
passed. In Allstate Insurance Co.
v. Hague," a substantial majority
(seven) of the Court agreed that the
test of a state’s power under both
the Due Process Clause of the
Fourteenth Amendment and the
Full Faith and Credit Clause of the
Constitution is that the state have
sufficient contacts with the parties
or events to give it a legitimate
. interest in applying its law to the

L * See Whitten, Chaice of Lk
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S, 302 (1981)

_tional” conflict
- rule is per se
- rules

Clause does not require the forum
to apply the law of the more
strongly interested state. Since
Allstate, the Court has modified
this test in only one respect.” In
Sun Qil v. Wortman,”' the Court

The remarkable thing
is that the proponents
of same-sex marriage
cannot win under any
of the approaches ever
used by the Supreme
Court to interpret the

Full Faith and
Credit Clause.

held that if a state is applying a
conflict of laws rule that was
accepted at the time the Full Faith

and Credit and Due Process

Clauses were ratified (i.e., a
f laws

immediately following

analysis of Allstate is not used to
determine whether the state must
apply the law of another state.

The remagkable thing is that the
proponents of same-sex marriage
cannot win under any of the
approaches ever used by the
Supreme Court to interpret the Full
Faith and Credit Clause. Should
the Court return to a narrow
evidentiary interpretation of
the Clause (concededly
unlikely), the Clause
would obviously not be
interpreted to require that
a state give any effect to
another state’s law. If the
Court should return to the
territorial approach of the cases
early in this century (also
extremely unlikely). the same-sex
marriage proponents still cannot
win. The traditional territorial rule
18 that a state will recognize as
valid a marriage performed in
another state, unless to do so
would be abhorrent to the state,
violate natural law, violate the
state’s strong public policy, etc.
Thus, a state could refuse to recog-
nize a same-sex Hawaiian marriage
because the marriage violates the
state’s strong public policy. If the
Court should, instead, return to the
balancing approach of the cases



applying its law to determine
whether its citizens can or cannot
be married. After all, under the
“suitcase wedding” scenario, the
same-sex partners are living per-
manently in a state whose laws
they are trying to evade by going
If, rather than a
balancing test, the bare “signifi-
cant contacts-state interest”
approach of the Allstate
case is applied (as will be
the case if a state uses a
“nontraditional” conflict

of laws analysis to eval-

uate the validity of a for-

eign marriage). the state
of the marital domicile will
surely be held to have suffi-
cient contacts with parties
domiciled in the state to justify

to Hawaii to wed.

applying its law to determine
whether they can marry. Finally, if
a state applies the traditional con-
flict of laws rule described above
and that rule is held to have been
accepted at the time the Full Faith
and Credit Clause was ratified, the
rule will be per se valid and the
state can refuse to recognize
a Hawaiian same-sex marriage
under the public policy exception
to the rule.”

So what authority does Lambda
rely on for the second stage of its
litigation strategy? First, it relies
on obsolete Supreme Court deci-
s"one that do not deal with mar-
riage, and are, in any event, not the
‘controlling authority today. In
fact, Lambda’s memorandum

describing its litigation strategy™
does not even cite Allstate or Sun
0il, which are the latest, control-
ling cases under the Full Faith and
Credit Clause. Lambda does cite a
few state and lower federal court

To win under the Full
Faith and Credit Clause,
the proponents of
same-sex marriage
must persuade the
Supreme Court to
interpret the Clause
more broadly than it
has ever been willing to
do in the past.

cases which declare that the Full
Faith and Credit Clause requires
states to honor marriages validly
performed in other states.” The
problem is. the cases all make bald
statements that this is true (like the
newspaper commentators), cite the
Full Faith and Credit Clause with-

out any other authority (except an
occasional case also containing an
unsupported statement), and
employ no reasoning to show how
a myriad of other problems under
the Clause could be avoided under
the interpretation of the case
in question.
And there’s the rub. To win
under the Full Faith and Credit
Clause, the proponents of
same-sex marriage must
persuade the Supreme
Court to interpret the
Clause more broadly than
it has ever been willing to
do in the past. But there is
good reason the Court has
arrived at a minimalist interpre-
tation of the Clause. Consider the
area of marriage alone. Every state
has laws prohibiting incestuous
marriages. However, the states
disagree at the margin about the
kinds of relationships that are
incestuous. So, assume two people
are domiciled in a state that pro-
hibits them from marrying because
they are too closely related. They
go to another state that allows
them to marry, marry, and then
return to the first state to live.
Most states will treat the marriage
as valid, even though it would be
invalid if it had been performed in
But this is true only
at the margins (e.g., an uncle mar-
rying a niece). If the relationship
between the parties is too close,
other states would not recognize
the marriage—e.g., Suppose State

those states.
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dent or reason does not mean the
Supreme Court will not adopt it as
constitutional law. But the same-
sex marriage controversy is an
unlikely case for a broad interpre-
tation of the Constitution. The

X legalizes marriages between
fathers and daughters. Are we to
suppose that the Full Faith and
Credit Clause should be interpreted
in a way that would require anoth-
er state to treat as valid incestuous
marriages performed validly in
State X, but which go to the core
of the other state’s objection to
incest? What then if State Y legal-
izes polygamous marriages?
Would another state have to treat
as valid polygamous marriages
between its domicillaries just
because the marriages were
performed in State Y?
Outside the marriage
area the problems get
even worse. Consider
all the differences in
licensing laws existing
between the states that
might be governed by a
precedent requiring the states
10 recognize same-sex marriages
performed elsewhere. For exam-
ple. suppose State Z licenses vet-
erinarians to practice medicine on
humans. Do other states have to
grant the same privileges to their
own citizen veterinarians who go
to State Z and obtain medical
licenses there? If the answer is,
“Of course not; one state doesn't
have the right to determine the

Court wouldn’t have time to con-
sider all the petitions for certiorari
that would result from a holding in
favor of the same-sex marriage
The Court surely

proponents.

[TThe same-sex
lage controversy is
an unlikely case for a
broad interpretation of
the Constitution.

understands the chaos such a hold-
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number of states under the tradi-
tional conflict of laws rule. That
is, many state courts may not con-
sider same-sex marriages to be
contrary to their public policy or
otherwise abhorrent or contrary to
natural law. Times have changed.
In addition, some states may have
replaced the traditional conflict of
laws rule with a “modern™ interest-
analysis-based conflicts approach,
such as that of the Restatement
(Second) of Conflict of Laws or a
similar system. Under many of
these modern conflict of laws
approaches, the state courts
' might be willing to validate
% Hawaiian same-sex mar-
riages. Also. some states,
such as Nebraska, have
dealt with the problem of
- foreign marriages by statute.
Nebraska Rev. Stat. § 42-117
provides:
All marriages contracted
without this state, which would
be valid by the laws of the coun-
try in which the same were con-
tracted, shall be valid in all
courts and places in this state.

Note that this statute contains no
public policy or other exception.,
Thus, the Nebraska Supreme Court
might feel bound by the text of this
statute and precedents interpreting
it to validate a Hawai_ian same-sex
marriage.

Finally, Cong;e,'ss h
under the s

Full Faith a



this power is that Congress may
enact nationwide conflict of laws
rules binding on the states. Thus,
if a uniform, national solution to
this problem is considered essen-
tial, the proponents of same-sex
marriage could focus their efforts
on the national political arena.”™

V. Conclusion

History and precedent are all
against the proponents of same-sex
marriage as far as the Full Faith
and Credit Clause is concerned.
Therefore, if Lambda loses the sec-
ond stage of its litigation. it will be
no surprise. What | worry about is
that Lambda will lose, and then the
media, along with the gay commu-
nity, will begin loudly condemning
the Supreme Court as “conserva-
" “right wing,” “reactionary,”

LRt

tive.
“insensitive to the rights of gays.”
or .. (youfill iu the
blank). That at least is the typical
reaction these days when an inter-
est group loses a battle before the
Court. Such a reaction would be
all the more shameful, given that
the primary controlling test under

the Full Faith and Credit Clause—
the significant contacts, state inter-
est test of the Allstate case—was
adopted by a majority of seven
judges. including Justice William
Brennan (author of the plurality
opinion in Allstate), Justices
White, Marshall, and Blackmun,
who made up the remainder of the
plurality. and Justices Powell.
Chief Justice Burger. and Justice
Rehnquist. who agreed with the
plurality about the test to be
applied. but disagreed about its
application to the facts of the case.
Thus, seven justices. covering the
entire spectrum of judicial philoso-
phy, agreed that a minimalist test
should control the states™ obliga-
tions under the Full Faith and
Credit Clause. This fact alone
should, but probably won’t, give
potential critics of the Court reason
to pause. But if the critics react as
I predict. responsible lawyers,
committed to the rule of law,
should not allow them to go
unchallenged.

What if I am wrong and the
Court does interpret the Full Faith

and Credit Clause to require the
states to treat Hawaiian same-sex
marriages as valid? I would con-
sider such a decision incorrect as a
matter of history, precedent, and
practicality. Even so. it would be
nothing to get excited about.
Under the conventional under-
standing of the Full Faith and
Credit Clause. Congress has the
power to override the Court’s deci-
sion by declaring the “effect” that
Hawaiian marriages shall have in
other states.” Thus. the political
process is available to override any
decision that runs counter to the
strong sentiments of a majority of
the American people. If the politi-
cal process cannot immediately be
employed to correct the decision, it
will be unfortunate: but if the
majority feels strongly enough
about the issue, they can elect rep-
resentatives who will ultimately
reach the desired result. And if a
majority of Americans do not feel
strongly enough about the issue to
do this, then perhaps, after all, we
deserve to be governed by a “bevy
of Platonic Guardians.™
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