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TO PUNISH OR TO REMEDY~--THAT IS THE
CONSTITUTIONAL QUESTION: DOUBLE
JEOPARDY CONFUSION IN STATE
V. HANSEN

INTRODUCTION

The Double Jeopardy Clause of the Fifth Amendment to the
United States Constitution states, “IN]or shall any person be subject
for the same offence to be twice put in jeopardy of life or limb.”! In
United States v. Halper,? the United States Supreme Court developed
a test to determine the Double Jeopardy Clause’s scope of protection.?

[I1t follows that a civil sanction that cannot fairly be said

solely to serve a remedial purpose, but rather can only be ex-

plained as also serving either retributive or deterrent pur-
poses, is punishment, as we have come to understand the
term. ... We therefore hold that under the Double Jeopardy

Clause a defendant who already has been punished in a crim-

inal prosecution may not be subjected to an additional civil

sanction to the extent that the second sanction may not fairly

be characterized as remedial, but only as a deterrent or

retribution.*

In Halper, while attempting to clarify the scope of double jeopardy
protection, however, the Supreme Court created confusion because it
did not specify which part of the above-quoted language is actually the
Halper test.5 The problem created by the Halper contradiction is evi-
dent in states with administrative license revocation (“ALR”) statutes

U.S. Consrt. amend. V.

490 U.S. 435 (1989).

United States v. Halper, 490 U.S. 435, 448-49 (1989).

Halper, 490 U.S. 435, 448-49 (1989) (emphasis supplied). Author’s note: Here-
inafter, this section will be referred to as “the Halper contradiction.”

5. See United States v. Perez, 70 F.3d 345, 348 (5th Cir. 1995), petition for cert.
filed, 64 U.S.L.W. 3823 (U.S. May 31, 1996) (No. 95-1948) (holding that under Halper, a
civil forfeiture that was not solely remedial, but also served the purposes of retribution
or deterrence, was punishment for double jeopardy purposes); United States v. Hudson,
14 F.3d 536, 540 (10th Cir. 1994) (ruling that the test in Halper was that a sanction that
was not solely remedial was punishment for double jeopardy purposes). But see Luk v.
Commonwealth, 658 N.E.2d 664, 669 (Mass. 1995) (concluding that the Halper test ad-
vocated a determination whether a court could fairly characterize a sanction as reme-
dial); State v. Mayo, 915 S.W.2d 758, 761-62 (Mo. 1996), petition for cert. filed, 64
U.S.L.W. 3795 (U.S. May 20, 1996) (No. 95-1874) (stating that the Halper test was not
advocating a “solely to serve a remedial purpose” test but instead was directing courts to
consider whether the sanction could fairly be characterized as remedial, thus not bar-
ring other prosecution under the Double Jeopardy Clause).

N
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for those accused of driving under the influence of alcohol (“DUI”).¢
DUI defendants often rely on Halper to argue that ALR, which usually
occurs at the time of arrest, is punitive and bars subsequent DUI pros-
ecution under the Double Jeopardy Clause.” State prosecutors main-
tain that, under Halper, ALR is remedial and therefore does not bar
subsequent prosecution.® In determining whether a subsequent pros-
ecution violates the Double Jeopardy Clause, a court attempting to
apply the Halper analysis must consider: 1) whether ALR is remedial,
thus serving the purposes of public protection; 2) whether ALR is pu-
nitive, thus serving the dual purposes of punishment and retribution;
or 3) whether ALR serves both purposes.® Compounding the confu-
sion is the fact that courts disagree about whether to apply the ex-
isting two-step test for Fifth Amendment protections developed by the
United States Supreme Court in Kennedy v. Mendoza-Martinez'© and
United States v. Ward,'! or the Halper test.}2

In State v. Hansen,'3 the Nebraska Supreme Court concluded
that Nebraska’s ALR sanction was not sufficiently punitive to bar sub-
sequent DUI prosecution under the Double Jeopardy Clause.}4 The
supreme court relied on the second half of the Halper contradiction,
stating that it requires an assessment of whether ALR is fairly char-
acterized as remedial or punitive.l® After assessing the ALR statute,
the supreme court concluded that although the statute contained pu-
nitive aspects, it was primarily remedial and would not bar subse-
quent DUI prosecution.’® The supreme court noted that, as a

6. Compare State v. Arbon, 909 P.2d 1270, 1271 (Utah Ct. App. 1996), cert. de-
nied, 916 P.2d 909 (Utah 1996) (holding that where defendants’ licenses were revoked
and criminal charges were brought for driving under the influence, the Fifth Amend-
ment Double Jeopardy Clause prohibited further proceedings) with State v. Strong, 605
A.2d 510, 511 (Vt. 1992) (holding that the double jeopardy constitutional prohibition
does not prevent criminal prosecution for driving under the influence after the defend-
ant’s driver’s license is suspended following a civil proceeding).

7. See, e.g., Strong, 605 A.2d at 512 (noting that defendant’s argument that an
ALR would bar subsequent criminal prosecution was based on the Halper test).

8. Cleveland v. Nutter, 646 N.E.2d 1209, 1210 (Cleveland Co., Ohio Mun. Ct.
1995).

9. State v. Funke, 531 N.W.2d 124, 126 (Iowa 1995) (citing Halper, 490 U.S. at
448-49).

10. 372 U.S. 144 (1963).

11. 448 U.S. 242 (1980).

12. See infra notes 240-67 and accompanying text.

13. 249 Neb. 177, 542 N.W.2d 424, cert. denied, 116 S. Ct. 2509 (1996).

14. State v. Hansen, 249 Neb. 177, 194, 542 N.W.2d 424, 435, cert. denied, 116 S.
Ct. 2509 (1996).

15. Hansen, 249 Neb. at 189, 542 N.W.2d at 433. See Halper, 490 U.S. at 448-49
(stating that “[wle therefore hold that under the Double Jeopardy Clause a defendant
who already has been punished in a criminal prosecution may not be subjected to an
additional civil sanction to the extent that the second sanction may not fairly be charac-
terized as remedial, but only as a deterrent or retribution.”).

16. Hansen, 249 Neb. at 193-94, 542 N.W.2d at 435.
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measure which “swiftly and surely dealls] with the very serious prob-
lem of drinking and driving,” ALR would effectively provide safer
roadways for Nebraskans.1?

This Note will first review the facts and holding of State v. Han-
sen.'® This Note will then establish the legal background of double
jeopardy analysis, review state ALR statutes, and discuss the United
States Supreme Court’s approach to license revocation.1® Finally, this
Note will analyze both the majority and dissenting opinions in Hansen
and demonstrate that: first, the majority opinion correctly identified
the Halper test, while the dissenting opinion misstated the Halper
test; second, both the majority and dissent erroneously applied the
Halper test to Hansen instead of the more appropriate two-step Ken-
nedy-Ward test; and third, under a Kennedy-Ward analysis, Ne-
braska’s ALR statute is punitive, and therefore, the Double Jeopardy
Clause bars a subsequent DUI prosecution.20

FACTS AND HOLDING

On the night of November 12, 1994, a Dodge County Sheriff's De-
partment deputy stopped Russell J. Hansen (“Hansen”) in Scribner,
Nebraska, due to Hansen’s vehicle’s burned-out taillight.2? Approach-
ing Hansen’s car, the deputy noted the smell of alcohol and Hansen’s
“dry mouthed and chalky” speech.22 After obtaining Hansen’s con-
sent, the deputy conducted a preliminary breath test which indicated
an illegal alcohol concentration.23 The deputy arrested Hansen and
transported him to the Dodge County Judicial Center in Fremont.2¢ A
subsequent breath test administered at the Judicial Center also indi-
cated an illegal alcohol concentration.25 Hansen was then notified of
the administrative revocation of his driver’s license (“ALR”), issued a
temporary driver’s license, and received a petition form to request an
administrative hearing.26

On December 13, 1994, the Nebraska Department of Motor Vehi-
cles officially revoked Hansen’s driver’s license for ninety days.2? Ad-

17. Id. at 194, 542 N.W.24 at 435.

18. See infra notes 21-105 and accompanying text.

19. See infra notes 106-283 and accompanying text.

20. See infra notes 284-356 and accompanying text.

21. State v. Hansen, 249 Neb. 177, 180, 542 N.W.2d 424, 427-28, cert. denied, 116
S. Ct. 2509 (1996).

22. Hansen, 249 Neb. at 180, 542 N.W.2d at 428.

23. Id. Nebraska’s legal limit is .10 grams of alcohol per 210 liters of breath. Id.

24. Hansen, 249 Neb. at 180, 542 N.W.2d at 428.

25. Id. The official test at the Judicial Center registered .143 grams of alcohol per
210 liters of breath. Id.

26. Hansen, 249 Neb. at 180, 542 N.W.2d at 428.

27. Id. Nebraska’s ALR statute provides in part:
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ditionally, Hansen faced criminal charges for driving under the
influence of alcohol (“DUI”) in the County Court of Dodge County.28
This was Hansen’s third DUI offense.2° Hansen alleged that ALR was
punishment for the offense, therefore barring subsequent criminal
DUI prosecution under the Double Jeopardy. Clauses. of .the United
States Constitution and the Nebraska Constitution.3¢ The county
court rejected Hansen’s Double Jeopardy Clause argument.3! On ap-
peal, the District Court of Dodge County affirmed the county court.32
Hansen then directly petitioned the Nebraska Supreme Court for
review.33

THE NEBRASKA SUPREME COURT'S RULING

On appeal, the Nebraska Supreme Court affirmed the district
court’s decision, finding that ALR did not bar subsequent driving
under the influence of alcohol (“DUI”) prosecution “because such revo-
cation [did] not subject the offender to multiple punishment for the
same offense.” The supreme court relied on the United States
Supreme Court’s decision in United States v. Halper.35 In Halper, the
defendant filed fraudulent Medicare claims.3®¢ Subsequent to various
criminal convictions, the United States prosecuted Halper under the
civil False Claims Act.37 The trial court granted summary judgment
to the Government.?8 The United States Supreme Court stated that a
defendant was entitled to an accounting of the Government’s damages
when a civil fine, subsequent to a criminal penalty, appeared to have

Because persons who drive while under the influence of alcohol present a haz-

ard to the health and safety of all persons using the highways, a procedure is

needed for the swift and certain revocation of the operator’s license of any per-

son who has shown himself or herself to be a health and safety hazard by driv-

ing with an excessive concentration of alcohol in his or her body and to deter

others from driving while under the influence of alcohol.
NEB. REv. Star. § 60-6,205(1) (Reissue 1993).

28. Hansen, 249 Neb. at 180, 542 N.W.2d at 428.

29. Id.
30. Id. Hansen filed a plea in bar to the county court. Id. at 180, 542 N.W.2d at
428. -

31. Hansen, 249 Neb. at 180, 542 N.W.2d at 428.

32. Id

33. Brief for Appellant at 1, State v. Hansen, 249 Neb. 177, 542 N.W.2d 424 (1996)
(No. A-95-0312). Nebraska Revised Statute section 24-1106(2) prov1des that “[alny
party to a case appealed to the Court of Appeals may file a petition in the Supreme
Court to bypass the review by the Court of Appeals and for direct review by the
Supreme Court.” NEB. REv. StaT. § 24-1106(2) (Reissue 1995).

34. Hansen, 249 Neb. at 194, 542 N.W.2d at 435.

35. Id. at 186, 542 N.W.2d at 430; 490 U.S. 435.

36. Id. at 185, 542 N.W.2d at 430. '

37. Id.

38. Id. Although the civil fine amounted to $130,000, the trial court found that
Halper’s fraud amounted to less than $600. Id.
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no rational relation to compensating the Government for its monetary
loss and therefore appears to punish the defendant.3?

The Nebraska Supreme Court began its analysis by quoting what
it considered to be the Halper test: “[Ulnder the Double Jeopardy
Clause a defendant who-already has been punished in a criminal pros-
ecution may not be subjected to an additional civil sanction to the ex-
tent that the second sanction may not fairly be characterized as
remedial, but only as a deterrent or retribution.”4® The supreme court
acknowledged that the facts in Halper were distinguishable from the
facts in Hansen.4! In Halper, a civil action followed a criminal convic-
tion; in Hansen, the civil action was first.42 The supreme court consid-
ered this distinction insignificant.#3 Furthermore, the supreme court
noted that while Halper involved the assessment of a monetary pen-

"alty, the facts at hand only involved a license revocation.#¢ Neverthe-
less, the supreme court applied “the principles enunciated in Halper to
determine whether the [ninetyl-day revocation . . . constitutes a sec-
ond punishment.”? In applying what it considered to be the Halper
test, the supreme court engaged in a “particularized assessment of the
penalty imposed and the purposes that the penalty may fairly be said
to serve.’46 '

Assessment of the ALR Statute’s Purpose

The Nebraska Supreme Court began its assessment of the ALR
statute’s purpose by quoting a subsection of the statute.4” This sec-
tion of the ALR statute states, in part:

Because persons who drive while under the influence of alco-

hol present a hazard to the health and safety of all persons

39. Hansen, 249 Neb. at 185, 542 N.W.2d at 430 (citing United States v. Halper,
490 U.S. 435, 449-50 (1989)).

40. Id. (quoting Halper, 490 U.S. at 448-49).

41. Id. at 185-86, 542 N.W.2d at 430-31. The supreme court noted that “on its face,
Halper may apply only to instances where the government attempts to extract from a
person who has committed a punishable act, preceded or followed by a criminal prosecu-
tion, a monetary penalty related to the goal of making the government whole.” Id. at
186, 542 N.W.24d at 431.

42. Hansen, 249 Neb. at 185-86, 542 N.W.2d at 430-31.

43. Id. at 186, 542 N.W.2d at 431. The supreme court stated that “[ajlthough
Halper involved a setting where the criminal case came first and the civil case followed,
from the totality of the cases discussing the issue, it is evident that the order is not
significant.” Id. at 185-86, 542 N.W.2d at 430-31. See Department of Revenue v. Kurth
Ranch, 114 S. Ct. 1937, 1958 (1994) (Scalia, J., dissenting) (noting that the order of the
proceedings was insignificant in considering whether the sanctions were punitive or
remedial).

44, Hansen, 249 Neb. at 186, 542 N.W.2d at 431.

45. Id.

46. Id. at 187-88, 542 N.W.2d at 431-32 (quoting Halper, 490 U.S. at 448).

47. Id. at 186, 542 N.W.2d at 431.
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using the highways, a procedure is needed for the swift and

certain revocation of the operator’s license of any person who

has shown himself or herself to be a health and safety hazard

by driving with an excessive concentration of alcohol in his or

her body and to deter others from driving while under the

influence of alcohol.48
In his argument, Hansen relied on what he considered to be the
Halper test.4® Hansen focused on the United States Supreme Court’s
statement that “it follows that a civil sanction that cannot fairly be
said solely to serve a remedial purpose, but rather can only be ex-
plained as also serving either retributive or deterrent purposes, is
punishment, as we have come to understand the term.”>® Hansen ar-
gued that because the ALR statute stated a deterrent purpose, it was
not solely remedial; therefore, ALR was punishment for double jeop-
ardy purposes.’! The Nebraska Supreme Court, however, noted that
the Halper test ultimately required an assessment of “whether a civil
sanction, in application, may be so divorced from any remedial goal
that it constitutes ‘punishment’ for the purpose of double jeopardy
analysis.”52 The court acknowledged the ALR statute’s deterrent as-
pects but nevertheless ruled that its purpose was primarily
remedial.53

Assessment of the ALR Statute’s Penalty

The majority then analyzed the penalty imposed by ALR in deter-
mining that license revocations were remedial sanctions.5¢ First, the
court relied on Nebraska precedent and concluded that driving a mo-
tor vehicle was a privilege.55 The court found that the revocation of a
privilege was one aspect of a remedial action.5¢ The court stated that

48. Neb. Rev. Srar. § 60-6,205(1) (Reissue 1993).

49. Hansen, 249 Neb. at 188, 542 N.W.2d at 432.

50. Id.

51. Id. at 187, 542 N.W.2d at 431.

52. Id. at 189, 542 N.W.2d at 432 (quoting Halper, 490 U.S. at 443).

53. Id. at 189, 542 N.W.2d at 432-33.

54. Id. at 189, 542 N.W.2d at 433.

55. Id. at 189-90, 542 N.W.2d at 433 (citing State v. Green, 229 Neb. 493, 495, 427
N.W.2d 304, 305 (1988) (stating that a driver’s license was a pnvﬂege not a fundamen-
tal right); Porter v. Jensen, 223 Neb. 438, 444, 390 N.W.2d 511, 515 (1986) (ruling that a
driver’s license was not a fundamental right); State v. Michalski, 221 Neb. 380, 385, 377
N.W.2d 510, 515 (1985) (stating that a driver’s license was not a fundamental right);
Prucha v. Dep’t of Motor Vehicles, 172 Neb. 415, 423, 110 N.W.2d 75, 82 (1961) (finding
that the driver’s license was a privilege); Durfee v. Ress, 163 Neb. 768, 772, 81 N.W.2d
148, 150 (1957) (establishing that a driver’s license was a privilege).

56. Hansen, 249 Neb. at 190, 542 N.W.2d at 433 (citing State v. Zerkel, 900 P.2d
744, 753 (Alaska Ct. App. 1995) (concluding that a driver’s license revocation was not
punishment for double jeopardy purposes); Freeman v. State, 611 So. 2d 1260, 1261
(Fla. Dist. Ct. App. 1992) (concluding that license revocations protect the public and
therefore were not punishment); Moser v. Richmond County Bd. of Comm’rs., 428
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“[a] license to operate a motor vehicle in this state is issued, not as a
contract, but as a privilege, with the understanding that such license
may be revoked for cause by the state.”>?

Second, the supreme court relied on Nebraska precedent which
recognized that license suspensions served a regulatory purpose and
therefore were not punishment.58

Third, the supreme court compared the ALR statute to license
revocation of professionals, such as attorneys and doctors, and cited
several cases that held that the Double Jeopardy Clause did not pre-
vent criminal prosecution subsequent to such license revocation.5?

Fourth, the supreme court compared ALR to other possible DUI
sanctions.8¢ The court noted that the first-offense, non-probationary
criminal DUI sentence was a six-month license suspension, seven to
sixty-day imprisonment, and a $200-500 fine; the first-offense,
mandatory ALR license suspension is ninety days.6* Because a crimi-
nal DUI license revocation can be sixty days, the court found that ALR
was not “excessive in comparison to the period of revocation and pen-
alty permitted upon a DUI conviction.”62

From its assessment of the ALR statute’s purpose and the penalty
imposed, the court concluded “that the Double Jeopardy Clauses of the
[United States] and Nebraska Constitutions [did] not bar prosecuting
a motorist for DUI after the motorist’s driver’s license [had] been ad-

S.E.2d 71, 73 (Ga. 1993) (finding that license revocations were not punishment for
double jeopardy purposes); Butler v. Dep’t of Public Safety & Corrections, 609 So. 2d
790, 797 (La. 1992) (holding that a license revocation was “not so divorced from its in-
tended remedial goal” to constitute punishment for double jeopardy purposes); State v.
Savard, 659 A.2d 1265, 1268 (Me. 1995) (holding that a driver’s license suspension was
a remedial sanction for double jeopardy purposes); State v. Strong, 605 A.2d 510, 514
(Vt. 1992) (concluding that a license suspension was not punishment for double jeop-
ardy purposes).

57. Hansen, 249 Neb. at 190, 542 N.W.2d at 433 (quoting Durfee, 163 Neb. at 772,
81 N.W.2d at 150).

58. Hansen, 249 Neb. at 190, 542 N.W.2d at 433. See Durfee, 163 Neb. at 773, 81
N.W.2d at 151 (holding that “[tThe purpose of the revocation is to protect the public, and
not to punish the licensee.”); Neil v. Peterson, 210 Neb. 378, 379-80, 314 N.W.2d 275-76
(1982) (holding that license revocation for failure to submit to an alcohol-concentration
test was a remedial civil action as opposed to a punitive criminal action).

59. Hansen, 249 Neb. at 190-91, 542 N.-W.2d at 433. See Loui v. Bd. of Medical
Exam’rs, 889 P.2d 705, 711 (Haw. 1995) (holding that because professional license sus-
pensions, such as those for attorneys or doctors, protect the public, such suspensions
were not punishment for double jeopardy purposes); Schillerstrom v. State, 885 P.2d
156, 157 (Ariz. Ct. App. 1994) (holding that the Double Jeopardy Clause did not bar
professional license revocation following a previous sanction).

60. Hansen, 249 Neb. at 191-93, 542 N.W.2d at 434. See NEB. REv. StAT. §§ 60-
6,196, 6,206 (Reissue 1993) (outlining possible sanctions for DUI offenders).

61. Hansen, 249 Neb. at 192, 542 N.W.2d at 434.

62. Id. at 192-93, 542 N.W.2d at 434.
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ministratively revoked, because such revocation [did] not subject the
offender to multiple punishment for the same offense.”63

DissenTiNG OPINION

"~ Justice John M. Gerrard, Justice Dale E. Fahrnbruch, and Chief
Justice C. Thomas White dissented.* The dissent interpreted the
Halper test as requiring an evaluation of whether a “civil sanction
which cannot fairly be characterized as solely serving a remedial pur-
pose.”®5 In reaching this conclusion, the dissent relied on the United
States Supreme Court’s reference to Halper in Austin v. United
States. 68 .

In Austin, subsequent to Austin’s criminal conviction on drug
charges, the United States sought forfeiture of Austin’s mobile home
and auto body shop.67 The United States District Court for the Dis-
trict of South Dakota granted summary judgment for the Government,
and the United States Court of Appeals for the Eighth Circuit af-
firmed the district court.6® In determining whether the forfeiture was
subject to the Eighth Amendment’s Excessive Fines Clause, the Court
in Austin referred to its opinion in Halper, stating that “fwle said in
Halper that ‘a civil sanction that cannot fairly be said solely to serve a
remedial purpose, but rather can only be explained as also serving
either retributive or deterrent purposes, is punishment, as we have
come to understand the term.’”69

The dissent in Hansen disagreed with the majority’s assertion
that Austin was inapplicable, stating that the Austin Court’s applica-
tion of the Halper test clarified the approach other courts should take
in double jeopardy cases.’® The dissent therefore applied the Austin
Court’s use of the Halper test’s “solely remedial” language, assessing
the history of driving suspensions, the focus of the ALR statute, and
other factors to determine whether ALR was solely remedial.”!

63. Id. at 194, 542 N.W.2d at 435.

64. Id. at 207, 542 N.W.2d at 442 (Gerrard, dJ., dissenting).

65. Id. at 194-95, 542 N.W. 2d at 435-36 (Gerrard, J., dissenting) (citing Halper,
490 U.S. at 448). ,

66. 113 S. Ct. 2801 (1993); Hansen, 249 Neb. at 195, 542 N.W.2d at 435 (Gerrard,
dJ., dissenting).

67. Hansen, 249 Neb. at 197, 542 N.W.2d at 436-37 (Gerrard, J., dissenting). See
21 U.S.C. §§ 881(a)(4),(7) (1994) (allowing in rem forfeiture proceedings in drug cases).

68. Hansen, 249 Neb. at 197, 542 N.W.2d at 436-47 (Gerrard, J., dissenting). .

69. Id. at 197, 542 NW.2d at 437 (Gerrard, J., dissenting) (quoting Austin v.
United States, 113 S. Ct. 2801, 2806 (1993)).

70. Id. at 195, 542 N.W.2d at 435-36 (Gerrard, J., dissenting). The majority noted
that Austin involved the Eighth Amendment’s Excessive Fines Clause and was inappli-
cable to the court’s decision in Hansen. Id. at 185, 542 N.W.2d at 430.

71. Hansen, 249 Neb. at 198-99, 542 N.W.2d at 437 (Gerrard, J., dissenting).
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History of Driving Suspensions

The dissent first discussed the historical purposes of driving sus-
pension statutes, noting their essentially punitive aspects.”? The dis-
sent traced driving suspensions to 1919, the first year in which the
Nebraska Legislature provided a penalty for driving while intoxi-
cated.”® In 1927, the legislature amended the statute to include sus-
pension of the driving privilege for one year after the conviction
date.”* These types of sanctions, the dissent concluded, evidenced the
punitive nature of the driving suspension order.”®

In 1929, the legislature promulgated Nebraska’s first automobile
licensing statute.”® This statute provided for a mandatory one-year
license suspension following conviction for driving under the influence
of alcohol or narcotics.”?” The statute also granted discretion to the
Director of the Nebraska Department of Public Works to impose addi-
tional suspension periods following conviction.”® In 1937, the legisla-
ture replaced the director’s discretionary power with a mandatory
suspension following conviction for driving under the influence of alco-
hol.79. The dissent noted that, under the statute’s language, a discre-
tionary  probationary sentence imposed by the judiciary would
circumvent the legislative intent to impose a mandatory suspension.80
To prevent this judicial circumvention, in 1982, the legislature passed
a statute mandating license suspension regardless of whether a court
exercised its discretionary power.8! Thus, the dissent concluded that
“historically, driver’s license suspensions in the context of drunk driv-
ing have been predicated upon an underlying DUI criminal
conviction.”82

72. Id. at 199, 542 N.-W.2d at 437-38 (Gerrard, J., dissenting).

73. Id. at 199, 542 N.W.2d at 438 (Gerrard, J., dissenting) (citing NEB. ComP. STAT.
§ 8391 (1922)). The statute stated that it was “unlawful for any person under sixteen
years of age, or for any intoxicated person to operate a motor vehicle.” Id. (Gerrard, J.,
dissenting) (citation omitted). The sanction was a fine not more than fifty dollars for the
first offense, and a fifty to one-hundred dollar fine, a prison sentence no longer than
sixty days, or both, for subsequent offenses. Id. (Gerrard, J., dissenting) (citing NEB.
Cowmp. StaT. § 8396 (1922)). )

74. Hansen, 249 Neb. at 199, 542 N.W.2d at 438 (Gerrard, J., dissenting) (citing
Nes. Comp. StaT. § 39-1106 (1929)).

75. Id. (Gerrard, J., dissenting).

76. Id. at 199-200, 542 N.W.2d at 438 (Gerrard, J., dissenting) (citing NEB. Comp.
Start. § 60-401 (1929)).

77. Id. at 200, 542 N.W.2d at 438 (Gerrard, J., dissenting) (citing NEB. Comp. STAT.
§ 60-412 (1929)).

78. Id. (Gerrard, J., dissenting) (citing NEB. Comp. Start. § 60-413 (1929)).

79. Id. (Gerrard, J., dissenting).

80. Id. (Gerrard, dJ., dissenting).

81. Id. (Gerrard, J., dissenting).

82. Id. (Gerrard, J., dissenting).
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The dissent noted that in 1992, the state legislature enacted the
current ALR statute, which granted the power to revoke licenses upon
arrest for DUI to the Director of the Nebraska Department of Motor
Vehicles.83 The dissent stated that under the current legislative
scheme, a first-time offender’s revocation period under the ALR stat-
ute would be thirty days longer than a court’s sentence of probation.84
Furthermore, a second-time offender’s ALR would last six months
longer than it would under probation.85 The dissent stated that
“[gliven this practical reality and the fact that the revocation period
arbitrarily increases from [ninety] days to [one] year between a first-
time offender and a second-time offender, it is difficult to glean the
‘remedial’ portion of the ALR sanction.”86

The dissent also referred to a federal statute that encouraged
states to adopt ALR statutes.®”? The dissent reviewed the federal stat-
ute’s legislative history to support its contention that Nebraska’s ALR
statute had a deterrent purpose.88 The dissent concluded that the
United States Congress intended not only to punish DUI offenders but
also to deter all citizens from drinking and driving.89

Focus of Statute

The dissent next analyzed the focus of Nebraska’s ALR statute.?°
The dissent reiterated that although the majority characterized the
deterrent aspect of the ALR statute as secondary, any punitive aspect
would render the action punitive under Halper’s “solely remedial” lan-
guage.?! The dissent relied on the ALR statute in concluding that the
statute was clearly intended as deterrence, and was, therefore, pun-

83. Id.(Gerrard, dJ., dissenting). See NEB. REv. STAT. §§ 60-6,205-08 (Reissue 1993)
(granting the Director of the Department of Motor Vehicles the authority to revoke
licenses).

84. Hansen, 249 Neb. at 201, 542 N.W.2d at 438-39 (Gerrard, J., dissenting).

85. Id. (Gerrard, J., dissenting).

86. Id. at 201, 542 N.W.2d at 439 (Gerrard, J., dissenting).

87. Id.(Gerrard, J., dissenting). See 23 U.S.C. § 408(e)X(1)XA) (1994) (providing fed-
eral grants for alcohol safety programs for states which enacted legislation for the
“prompt suspension . . . of the driver’s license of any individual who a law enforcement
deputy has probable cause . . . to believe has committed an alcohol-related traffic
offense.”).

88. Hansen, 249 Neb. at 201, 542 N.W.2d at 439. One senator stated that,
“{Hlistorically, license revocation has been treated as a discretionary criminal sanction.
This bill, however, recognizes that license revocation is a highly effective deterrent
against drunk driving that should not be used exclusively as a criminal penalty imposed
only after lengthy court proceedings.” 128 ConNG. REc. 26949 (1982) (statement of Sen.
Danforth). Another congressman explained that “the main aim of the bill is deterrence
[and] [pJunishment is justified after the fact.” Id. at 25966 (statement of Rep. Howard).

89. Hansen, 249 Neb. at 202, 542 N.W.2d at 439 (Gerrard, J., dissenting).

90. Id. (Gerrard, J., dissenting).

91. Id.(Gerrard, J., dissenting).
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ishment under the Halper test.22 The dissent also quoted the statute,
which states in part:
Because persons who drive while under the influence of alco-
hol present a hazard to the health and safety of all persons
using the highways, a procedure is needed for the swift and
certain revocation of the operator’s license of any person who
has shown himself or herself to be a health and safety hazard
by driving with an excessive concentration of alcohol in his or
her body and to deter others from driving while under the in-
fluence of alcohol.93

Moreover, the dissent argued that no evidence existed that the
ALR statute would protect the public, because “there [was] no basis in
the ALR statutes or the prior decisions of this court for concluding in
every case, regardless of circumstances, that the driver [was] unsafe
for an arbitrary period of [ninety] days or that recidivism [was] likely
during that period of time.”®* The dissent emphasized that a ninety-
day revocation was “both longer than necessary to allow the driver
time to sober up and become a safe driver — and shorter than neces-
sary to allow any meaningful rehabilitation to occur.”®> The dissent
also asserted that the thirty-day temporary license would allow of-
fenders to drive when they would likely be the most hazardous.9¢

The dissent concluded its analysis of Nebraska’s ALR statute’s fo-
cus by comparing it to ALR statutes from several other states.®7 The
dissent emphasized that Alaska, Arizona, California, Hawaii, Maine,
and Vermont require alcohol education or treatment programs in their
ALR statutes.?8 In contrast, the dissent noted that Nebraska’s ALR
- statute lacked such a requirement and subsequently was “woefully in-
adequate” as a remedial action.®®

92. Id. (Gerrard, J., dissenting).

93. Id. (Gerrard, J., dissenting) (quoting NEB. REV. Star. § 60-6,205(1) (Reissue
1993)) (emphasis supplied in case).

94. Id. at 203, 542 N.W.2d at 440 (Gerrard, J., dissenting).

95. Id. (Gerrard, J., dissenting).

96. Id. (Gerrard, J., dissenting).

97. Id. (Gerrard, J., dissenting).

98. Id. at 203-04, 542 N.W.2d at 440 (Gerrard, J., dissenting). See ALASKA STAT.,
§ 28.35.030(h) (Michie 1995) (requiring alcohol rehabilitation programs for offenders);
Ariz. REv. STAT. ANN., § 28-692.01(A) (West 1995) (mandating that convicted DUI of-
fender must complete alcohol screening and treatment); CaL. Ven. Copg, § 23161(b)
(West 1996) (requiring successful completion of an alcohol education program); Haw.
Rev. Start., § 286-261(d) (1993) (requiring offenders to visit substance abuse counselor
for assessment and treatment); ME. REv. STAT. ANN. tit. 29-A, § 2502 (West 1995) (man-
dating successful completion of an alcohol treatment program before issuing a special
license); V. STAT. ANN. tit. 23, § 1209a (1995) (mandating alcohol assessment screening
to determine the offender’s need for a therapy program).

99. Hansen, 249 Neb. at 203-04, 542 N.W.2d at 440 (Gerrard, J., dissenting).
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Other Factors

The dissent rejected the majority’s contention that a driver’s li-
cense was a privilege.200 Instead, the dissent noted that in Bell v.
Burson,10! the United States Supreme Court “referred to the revoca-
tion of an operator’s license, for procedural due process purposes, as
an ‘entitlement,’ and not as a mere privilege that could be summarily
revoked by a state for cause.”192 The dissent further stated that refer-
ring to a driver’s license as a privilege was erroneous and was not
helpful in the ultimate determination of whether revocation was pun-
ishment or remedial.?%2 In light of the recent United States Supreme
Court holdings in Halper and Austin, the dissent criticized the major-
ity’s reliance on Nebraska precedent as “outmoded and unhelpful” in
the ALR assessment.1%¢ From its historical assessment of driver’s li-
cense suspensions, its examination of the current ALR statute, and its
consideration of other factors, the dissent concluded that Nebraska’s
ALR statute was not solely remedial and therefore was punishment
for double jeopardy purposes.195

BACKGROUND

DouBLE JEOPARDY

The Double Jeopardy Clause of the Fifth Amendment to the
United States Constitution states in part, “[Nlor shall any person be
subject for the same offence to be twice put in jeopardy of life or
limb.”108 From ancient Greek and Roman law through contemporary
American law, societies afford protection against what was commonly
known as double jeopardy.l®? The United States Supreme Court sum-
marized the doctrine in North Carolina v. Pearce,'%8 stating:

[TThe Fifth Amendment guarantee against double jeopardy is

enforceable against the states through the Fourteenth

Amendment. That guarantee has been said to consist of

three separate constitutional protections. It protects against

a second prosecution for the same offense after acquittal. It

protects against a second prosecution for the same offense af-

100. Id. at 205-06, 542 N.W.2d at 441 (Gerrard, J., dissenting).

101. 402 U.S. 535 (1971).

102. Hansen, 249 Neb. at 205, 542 N.W.2d at 441 (Gerrard, J., dissenting) (quoting
Bell v. Burson, 402 U.S. 535, 539 (1971)). )

103. Id. at 205-06, 542 N.W.2d at 441 (Gerrard, J., dissenting).

104. Id. at 206, 542 N.W.2d at 441 (Gerrard, J., dissenting). The cases on which the
majority relied were decided before Halper and Austin. Id. See supra note 55 and ac-
companying text.

105. Hansen, 249 Neb. at 206, 542 N.W.2d at 441 (Gerrard, J., dissenting).

106. U.S. Const. amend. V.

107. 21 AM. Jur. 2p Criminal Law §§ 243-48 (1981).

108. 395 U.S. 711 (1969).
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ter conviction. And it protects against multiple punishments
for the same offense.109

The United States Supreme Court’s Interpretatlon of the Double
Jeopardy Clause -

In Helvering v. Mitchell,llo‘ the United States Supreme Court con-
sidered the implications of the Double Jeopardy Clause when the Fed-
eral Government attempted to penalize Charles E. Mitchell for income
tax fraud under the Revenue Act of 1928 (“Act”).111 A federal court
had previously acquitted Mitchell on criminal charges for the same
offense.}12 Subsequent to Mitchell’s acquittal on these charges, the
Commissioner of Internal Revenue notified Mitchell of the Act’s civil
penalty for the fraud’s full amount plus a fifty percent additional as-
sessment.123 Mitchell appealed to the Board of Tax Appeals, which
upheld the Commissioner’s determination.114 Mitchell then appealed
to the United States Court of Appeals for the Second Circuit.115 The
Second Circuit reversed the Board’s decision, ruling that the prior
criminal acquittal barred the fifty percent additional assessment be-
cause the additional assessment constituted a second attempt to pun-
ish Helvering.116 The Commissioner petltloned the United States
Supreme Court for review.117

The United States Supreme Court reversed the Second Circuit’s
decision.118 The Supreme Court stated that the Double Jeopardy
Clause “prohibitled] merely punishing twice, or attempting a second
time to punish criminally, for the same offense. The question for deci-
sion is thus whether [the civil statute] impose[d] a criminal sanction.
That question is one of statutory construction.”!® The Court ana-
lyzed the Act and concluded that because Congress used a “distinctly
civil procedure for the collection [of the penalty],” the second action

109. North Carolina v. Pearce, 395 U.S. 711, 717 (1969).

110. 303 U.S. 391 (1938).

111. Helvering v. Mitcheli, 303 U. S 391, 392 (1938). The Court cited the federal
statute dealing with the assessment of tax deﬁclencles which states in pertinent part:
“Fraud. .If any part of any deficiency is due to fraud with intent to evade tax, then 50
per centum of the total amount of the deficiency (in addition to such deficiency) shall be
so assessed, collected and paid. . . .” Id. (citing Revenue Act of 1928, c. 852, § 293, 45
Stat. 791).

112. Helvering, 303 U.S. at 396.

113. Id. at 395.

114, Id. at 395-96.

115. Id.

116. Id.

117, Id. at 396.

118. Id. at 406.

119. Id. at 399.
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was civil in nature, thus allowing Mitchell no double jeopardy
protection,120

The Kennedy Factors

In Kennedy v. Mendoza-Martinez,*2! the United States Supreme
Court developed a test for Fifth Amendment issues.'22 In Kennedy,
the Federal Government attempted to deport Mendoza-Martinez pur-
suant to the Nationality Act of 1940 (“Nationality Act”).123 Mendoza-
Martinez, an American citizen, left the United States, intending to
evade military service.124 Upon his return, the United States District
Court for the Southern District of California found him in violation of
the Selective Training and Service Act of 1940 and imposed a one-year
and one-day prison sentence.!?> Five years after his release, Men-
doza-Martinez lost his American citizenship under the Nationality
Act.126 After a hearing, the United States Attorney General’s Office
reaffirmed the order and directed deportation for Mendoza-Martinez
as an alien.1?? Mendoza-Martinez appealed to the Board of Immigra-
tion Appeals of the Department of Justice.122 The Board dismissed
Mendoza-Martinez’s appeal.12?

Mendoza-Martinez then sought a declaratory judgment in the
United States District Court for the Southern District of California,
arguing that the Nationality Act was unconstitutional . *3¢ The district
court found the Nationality Act constitutional, thereby concluding
that Mendoza-Martinez had forfeited his citizenship.?3? Mendoza-
Martinez appealed to the United States Court of Appeals for the Ninth

120. Id. at 402-04.

121. 372 U.S. 144 (1963). In Kennedy, the United States Supreme Court considered
two appeals in a consolidated action. Kennedy v. Mendoza-Martinez, 372 U.S. 144, 146
(1963). Author’s Note: Because the facts of both appeals are similar and the Supreme
Court issued one ruling, only one fact pattern is presented for simplicity.

122. Kennedy, 372 U.S. at 168-69.

123. Id. at 146-48. The Nationality Act of 1940 provided for the loss of citizenship
for “[d]eparting from or remaining outside of the jurisdiction of the United States in
time of war or during a period declared by the President to be a period of national emer-
gency for the purpose of evading or avoiding training and service in the military, air, or
naval forces of the United States.” Id. at 146-47 n.1 (quoting The Nationality Act of
1940, ch. 418, 58 Stat. 746 (1944)).

124. Kennedy, 372 U.S. at 147.

125. Id. The Court cited a federal statute which provided a criminal penalty for
avoiding military service. Id. This provision expired on March 31, 1947. Id.

126. Kennedy, 372 U.S. at 147-48.

127. Id. at 148.

128. Id.

129. Id.

130. Id. Mendoza-Martinez sought declaration of his United States citizenship, the
unconstitutionality of the Nationality Act of 1940, and nullification of all orders of de-
portation against him. Id.

131. Kennedy, 372 U.S. at 148.
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Circuit.232 The Ninth Circuit upheld the district court’s decision.133
Subsequently, several hearings unrelated to double jeopardy were
held.13¢ Following those hearings, the district court found the Nation-
ality Act unconstitutional because the Act, as an essentially penal
sanction, punished Mendoza-Martinez yet deprived him of procedural
due process rights inherent in criminal trials.135

The United States Supreme Court noted probable jurisdiction.13¢
The Supreme Court affirmed the district court’s judgment.?3? Regard-
ing Mendoza-Martinez’s procedural due process rights, the Court
stated that civil or criminal sanctions found to be “essentially penal in
character” would trigger Fifth and Sixth Amendment protections for
procedural due process rights.138 The Court enunciated a seven-part
test which assessed the following factors:

[1] Whether the sanction involves an affirmative disability or
restraint, [2] whether it has historically been regarded as a
punishment, [3] whether it comes into play only on a finding
of scienter, [4] whether its operation will promote the tradi-
tional aims of punishment—retribution and deterrence, [5]
whether the behavior to which it applies is already a crime,
[6] whether an alternative purpose to which it may rationally
be connected is assignable for it, and [7] whether it appears
excessive in relation to the alternative purpose
assigned. . . .139

Based on these factors, the Court found the Nationality Act penal in
character.}49 The Court therefore held that the Nationality Act was
unconstitutional because it lacked “the procedural safeguards which
the Constitution demands.”14?

132. Id.

133. Id.

134. Id. Following the Ninth Circuit's decision, the United States Supreme Court
granted certiorari, vacated the judgment, and remanded the case to the district court for
re-examination following the Supreme Court decision in Trop v. Dulles, 356 U.S. 86
(1958). Id. at 148-49. The district court ruled the Nationality Act unconstitutional in
light of Trop. Id. at 148. The Supreme Court noted probable jurisdiction, again re-
manding the case to the district court for consideration of a collateral estoppel issue. Id.
at 148-49. On remand, the district court ruled in the United States’ favor on this issue.
Id. at 149.

135. Kennedy, 372 U.S. at 149.

136. Id.

137. Id. at 186.

138. Id. at 164.

139. Id. at 168-69.

140. Id. at 169. The Court noted that the Congressional purpose of the statute could
only be characterized as punitive. Id.

141. Kennedy, 372 U.S. at 186.
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The United States Supreme Court Incorporates the Kennedy Factors
in Ward

In United States v. Ward, 42 the United States Supreme Court
considered whether a civil penalty could trigger the Fifth Amendment
protection against self-incrimination inherent in criminal cases.143
The United States Coast Guard attempted to impose a civil sanction
against L.O. Ward pursuant to 33 United States Code section
1321(b)(6) after oil spilled into a creek from a retention pit owned by
Ward.14¢ After a hearing and the imposition of a $500 fine by the
Coast Guard, Ward filed suit in the United States District Court for
the Western District of Oklahoma to prevent collection of the fine.145
Ward claimed that the reporting requirements of section 1321 violated
the Fifth Amendment’s prohibition against self-incrimination.14¢ The
United States also filed suit in the district court to compel collection of
the fine.247 The district court ruled that because Congress labeled sec-
tion 1321 as a civil sanction and it was remedial in nature, the Fifth
Amendment’s protections would not apply.148 The district court con-
victed Ward for violating section 1321 but reduced the fine because of
Ward’s efforts to clean up the oil spill. 149

On appeal, the United States Court of Appeals for the Tenth Cir-
cuit reversed the district court and remanded the case.150 Applying
the seven Kennedy factors, the Tenth Circuit ruled that although sec-
tion 1321 was labeled a civil sanction, it was sufficiently punitive to
trigger Fifth Amendment protection against self-incrimination.151
The United States petitioned the United States Supreme Court for a
writ of certiorari.152

The United States Supreme Court granted certiorari and reversed
the Tenth Circuit’s decision.133 The Supreme Court set forth a two-
step test to determine whether Fifth Amendment protections for crim-

142. 448 U.S. 242 (1980).

143. United States v. Ward, 448 U.S. 242, 244 (1980).

144. Ward, 448 U.S. at 246-47. Section 1321(b)6)(A)i) provides for a civil sanction
against “{lalny owner, operator, or person in charge of any vessel, onshore facility, or
offshore facility from which oil or a hazardous substance is discharged in violation” of
the Act. 33 U.S.C. § 1321(b)(6XAXi) (1994).

145. Ward, 448 U.S. at 247.

146. Id.

147. Id.

148. Ward v. Coleman, 423 F. Supp. 1352, 1354-57 (W.D. Okla. 1976), rev'd, 598
U.S. 1187 (10th Cir. 1979), rev’d sub. nom, United States v. Ward, 448 U.S. 916 (1980).

149. Ward, 448 U.S. at 247.

150. Id.

151. Id. at 247-48.

152. Id. at 244.

153. Id.
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inal trials could apply to ostensibly civil sanctions.154 First, the Court
sought to determine whether Congress intended to establish a civil,
remedial sanction.5 Second, if Congress did intend to establish a
civil, remedial sanction, the Court would consider the seven Kennedy
factors to determine whether the sanction was “so punitive either in
purpose or effect as to negate that intention.”'56 Here, the Court
noted that in the second step, only the “clearest proof” would overcome
Congress’ intent, rendering the sanction punitive and triggering Fifth
Amendment protections.157 The Court concluded that Congress did
intend a civil sanction and that no clear proof existed that the sanction
was sufficiently punitive to trigger Fifth Amendment protections.158
Thus, the Court reversed the Tenth Circuit’s decision.159

A New Development: The Halper Test

The Court further discussed Fifth Amendment protection in
United States v. Halper.26° In 1982 and 1983, Irwin Halper submitted
sixty-five false Medicare claims to Blue Cross and Blue Shield of
Greater New York, which passed the false claims on to the Federal
Government.16! Under a federal criminal false-claims statute, Halper
received a prison term and a $5,000 fine.162 Subsequently, the United
States filed suit in the United States District Court for the Southern
District of New York under another federal civil false-claims statute,
under which Halper would receive a $130,000 fine if convicted.163

The district court ruled that the criminal sentence punished
Halper and that the civil fine would punish him again for the same
offense, in violation of the Fifth Amendment’s Double Jeopardy

154. Id. at 248-49.

155, Id.

156. Id. at 249.

157. Id. (quoting Flemming v. Nestor, 363 U.S. 603, 617 (1960)).

158. Id. at 250-51.

159. Id. at 244. .

160. 490 U.S. 435, 436, 442-53 (1989).

161. United States v. Halper, 490 U.S. 435, 437 (1989).

162. Halper, 490 U.S. at 437. The Court quoted 18 U.S.C. § 287, which prohibits
“mak{ing] or presentling] . . . any claim upon or against the United States, or any de-
partment or agency thereof, knowing such claim to be false, fictitious, or fraudulent.”
Id. (quoting 18 U.S.C. § 287 (1994)).

163. Halper, 490 U.S. at 438. The Court quoted 31 U.S.C. § 3729, which prohibits
“[a} person not a member of an armed force of the United States . . . (2) knowingly
mak[ingl, usling], or caus[ing] to be made or us[ing], a false record or statement to get a
false or fraudulent claim paid or approved” and provides for “a civil penalty of $2,000,
an amount equal to {two] times the amount of damages the Government sustains be-
cause of the act of that person, and costs of the civil action.” Id. (quoting 31 U.S.C.
§ 3729 (1994)). Because Halper allegedly violated the Act sixty-five times, he was po-
tentially liable for $130,000. Id.



252 CREIGHTON LAW REVIEW fVol. 30

Clause.164 The district court stated that because Halper’s false claims
amounted to less than six hundred dollars, a $130,000 civil sanction
had no rational relationship to the actual harm.165 The court rea-
soned that the civil statute allowed a discretionary penalty, which the
court had set at $16,000, and granted summary judgment to the
United States in that amount.66 The district court granted the
United States’ motion for reconsideration.167 The court stated that
although it erred in its discretionary classification, a $130,000 civil
sanction was still punitive and inapplicable to Halper under double
jeopardy because the sanction exceeded reasonable compensation for
the United States’ harm.168

The Government appealed the district court’s decision directly to
the United States Supreme Court.16® On appeal, the United States
Supreme Court vacated the district court’s judgment and remanded
the case.l’® The Court referred to both Kennedy and Ward but chose
not to apply the tests set forth in those cases because “the approach is
not well-suited to the context of the ‘humane interests’ safeguarded by
the Double Jeopardy Clause’s proscription of multiple punish-
ments.”'71 Instead, the Court stated that determining whether a
sanction was punishment or remedial warranted an assessment of the
sanction’s purpose and character.172 The Supreme Court stated:

[I1t follows that a civil sanction that cannot fairly be said

solely to serve a remedial purpose, but rather can only be ex-

plained as also serving either retributive or deterrent pur-

poses, is punishment, as we have come to understand the

term. . .. We therefore hold that under the Double Jeopardy

Clause a defendant who already has been punished in a crim-

inal prosecution may not be subjected to an additional civil

sanction to the extent that the second sanction may not fairly

be characterized as remedial, but only as a deterrent or

retribution.173

The Court held that this characterization should also consider
whether a civil sanction was “rational[ly] relat[ed] to the goal of com-
pensating the Government for its loss” and grant a defendant “an ac-

164. Halper, 490 U.S. at 438.

165. Id. at 439.

166. Id.

167. Id.

168. Id. at 439-40.

169. Id. at 440.

170. Id. at 452.

171, Id. at 447-48.

172. Id. at 447. The Court noted that the assessment should not occur from the
defendant’s perspective, because “for the defendant even remedial sanctions carry the
sting of punishment.” Id.

173. Halper, 490 U.S. at 448-49,
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counting of the Government’s damages and costs to determine if the
penalty sought in fact constitutes a second punishment.”?7¢ The
Court further stated that remedial sanctions allowed the Government
“rough remedial justice, that is, it may demand compensation accord-
ing to somewhat imprecise formulas, such as reasonable liquidated
damages or a fixed sum plus double damages, without being deemed
to have imposed a second punishment for the purpose of double jeop-
ardy analysis.”??5 The Court noted that whether the sanctions were
criminal or civil in nature was inconsequential, as either could pun-
ish.176¢ The Court remanded the case to the trial court for this
accounting.177

The United States Supreme Court’s Interpretation of Halper

Four years later, in Austin v. United States,178 the United States
Supreme Court discussed Halper when it considered whether civil for-
feiture proceedings against a body shop and mobile home violated the
Eighth Amendment to the United States Constitution’s prohibition
against excessive fines.27® In Austin, Richard Lyle Austin possessed
and attempted to distribute cocaine, using both his mobile home and
body shop for the transaction.180 Austin received a criminal sentence
under South Dakota’s anti-drug measures.1®! The Federal Govern-
ment then sought forfeiture of Austin’s mobile home and body shop
under 21 United States Code section 881(a).182 In the United States
District Court for the District of South Dakota, Austin argued that
property forfeiture under section 881(a) violated the Eighth Amend-
ment’s prohibition against excessive fines.183 The district court en-
tered summary judgment for the Federal Government.184

174. Id. at 449.

175. Id. at 446.

176. Id. at 447-48.

177. Id. at 452.

178. 113 S. Ct. 2801 (1993).

179. Austin v. United States, 113 S. Ct. 2801, 2803 (1993).

180. Austin, 113 S. Ct. at 2802,

181. Id. at 2803.

182. Id. See 21 U.S.C. § 881(a)(4),(7) (1994) (providing for the forfeiture of: “(4) All
conveyances, including aircraft, vehicles, or vessels, which are used, or are intended for
use, to transport, or in any manner to facilitate the transportation, sale, receipt, posses-
sion, or concealment of [controlled substances, their raw materials, and equipment used
in their manufacture and distribution]. . . .” and “(7) All real property, including any
right, title, and interest (including any leasehold interest) in the whole of any lot or
tract of land and any appurtenances or improvements, which is used, or intended to be
used, in any manner or part, to commit, or to facilitate the commission of, a violation of
this subchapter punishable by more than one year’s imprisonment. . . .”).

183. Austin, 113 S. Ct. at 2803.

184. Id.
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Austin appealed to the United States Court of Appeals for the
Eighth Circuit.185 On appeal, the Eighth Circuit affirmed the district
court, reluctantly agreeing with the Government's position.186
Although the court noted that the Government’s penalty was extreme
in relation to the offense, the court followed United States Supreme
Court precedent in upholding the sanction, holding the forfeiture con-
stitutional.187 Austin petitioned the United States Supreme Court for
a writ of certiorari.188

The United States Supreme Court granted certiorari.18? Noting
that the Eighth Amendment’s purpose was to limit the Government’s
power to punish, the Supreme Court undertook to determine whether
the civil forfeiture proceedings were remedial or punitive.190 The
Court stated, “We said in Halper that ‘a civil sanction that cannot
fairly be said solely to serve a remedial purpose, but rather can only be
explained as also serving either retributive or deterrent purposes, is
punishment, as we have come to understand the term.’”191

The Court noted that forfeitures historically were punishment,
and that section 881(a) itself focused on the guilt of the property
owner.192 The Court also stated that Congress intended the forfeiture
law to deter and punish.198 The Court concluded that the forfeiture
action did not serve a solely remedial purpose and was therefore pun-
ishment subject to the Eighth Amendment’s Excessive Fines
Clause.194

One year later, the United States Supreme Court again applied
the Double Jeopardy Clause in Department of Revenue of Montana v.
Kurth Ranch.'95 In Kurth Ranch, the Supreme Court considered
whether a state tax imposed for drug possession subsequent to a crim-
inal penalty for the drug possession violated the Double Jeopardy
Clause.196 In 1987, the Montana Legislature enacted the Dangerous

185. Id.

186. Id.

187. Id. The Court noted that the Eighth Circuit cited Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663 (1974). Austin, 113 S. Ct. at 2803. The Court stated
that the Eighth Circuit cited Calero for the proposition that the property owner’s guilt
or innocence was insignificant in civil forfeiture cases. Id. (citation omitted).

188. United States v. Austin, 506 U.S. 1074 (1993).

189. Id.

190. Austin, 113 S. Ct. at 2804-06.

191. Id. (quoting Halper, 490 U.S. at 448).

192. Id. at 2812.

193. Id.

194. Id.

195. 114 S. Ct. 1937, 1948 (1994).

196. Department of Revenue v. Kurth Ranch, 114 S. Ct. 1937, 1941 (1994).
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Drug Tax Act (“Act”).197 Six members of the Kurth family received
criminal sentences subsequent to their arrests for growing and selling
marijuana.l98 Additionally, in a subsequent civil action, the family
members forfeited cash and equipment involved in the drug activ-
ity.199 Finally, the Montana Department of Revenue (“DOR”) taxed
the family $894,940.99 under the Act.20¢ The action proceeded in
state bankruptcy court.20! The court ruled most of the assessment
void, rejecting the DOR’s argument that the tax financed drug enforce-
ment efforts.202 The court stated that the DOR failed to offer evidence
regarding the cost of drug enforcement and noted that the tax was
800% of the drug’s market value.203 The court applied Halper and
concluded that the tax would punish the Kurths again in violation of
the Double Jeopardy Clause.204

The DOR appealed to the United States District Court for the Dis-
trict of Montana.205 The district court affirmed the bankruptcy court’s
ruling, concluding that the tax would punish the Kurths twice for the
same offense.206 The DOR appealed to the United States Court of Ap-
peals for the Ninth Circuit.2°? On appeal, the Ninth Circuit also af-
firmed the bankruptcy court, ruling that because the DOR offered no
evidence regarding drug enforcement costs, the tax was unconstitu-
tional.208 The DOR petitioned the United States Supreme Court for a
writ of certiorari.209 '

The Supreme Court granted certiorari.2’®¢ The Supreme Court

ruled that a Halper analysis was inapplicable because Halper did not
“consider whether a tax may similarly be characterized as puni-

197. Kurth Ranch, 114 S. Ct. at 1941. See MonT. CODE ANN., §§ 15-25-101 to -123
(1987) (imposing a tax on drug possession and storage after satisfaction of state or fed-
eral fines).

198. Kurth Ranch, 114 S. Ct. at 1942.

199. Id.

200. Id. at 1942-43.

201. Id. at 1943. The Kurths initiated Chapter 11 bankruptcy proceedings after the
tax assessment. Id.

202. Kurth Ranch, 114 S. Ct. at 1943. The court still held the defendants liable for
$181,000. Id. '

203. Kurth Ranch, 114 S. Ct. at 1943.

204. Id.

205. Id.

206. Id.
( 207). In re Kurth Ranch, 986 F.2d 1308, 1312 (9th Cir. 1993), aff'd, 114 S. Ct. 1937
1994).

208. In re Kurth Ranch, 986 F.2d at 1312.

209. Kurth Ranch, 114 S. Ct. at 1944.

210. Id.
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tive.”21! The Court did, however, affirm the Ninth Circuit’s judgment
after analyzing the tax on other grounds.212

The United States Supreme Court Distinguishes the Kennedy-Ward
Test From the Halper Test

The most recent United States Supreme Court Halper reference
occurred in United States v. Ursery.213 The Supreme Court consoli-
dated two United States Court of Appeals cases for review.214 In the
first case, the United States sought civil forfeiture of Guy Ursery’s
house.215 Ursery paid the Government $13,250 to settle the civil
claim following his criminal conviction.216 Ursery appealed his con-
viction to the United States Court of Appeals for the Sixth Circuit.217
The Sixth Circuit reversed the criminal conviction, ruling that it vio-
lated the Double Jeopardy Clause.218 The Sixth Circuit relied on the
United States Supreme Court’s decisions in Halper and Austin in rul-
ing that the civil forfeiture was punishment for double jeopardy
analysis.219

In the second case, the United States brought civil in rem forfei-
ture proceedings against properties owned by Charles Wesley Arlt and
James Wren.220 The Government initiated these proceedings prior to
Arlt and Wren’s criminal trial on diug and money-laundering
charges.?21 Both parties agreed to defer the forfeiture proceedings un-
til after the completion of the criminal trial.222 The trial court
granted the Government’s motion for summary judgment in the civil
action, then Arlt and Wren appealed to the United States Court of
Appeals for the Ninth Circuit.2?8 The Ninth Circuit reversed, finding

211. Id. at 1945.

212. Id. at 1945-49. The Court noted that the tax’s high rate, deterrent purpose,
assessment conditioned on criminal activity and arrest of the defendant, and imposition
against goods — here destroyed marijuana — which the defendant no longer owns clas-
sified the tax as a punishment and not a remedy. Id.

213. 116 S. Ct. 2135, 2142-47 (1996).

214, United States v. Ursery, 116 S. Ct. 2135, 2138 (1996).

215, Ursery, 116 S. Ct. at 2138-39. See 18 U.S.C. § 981(a)(1XA) (1994) (allowing
forfeiture of property used for money laundering); 21 U.S.C. § 881(a)6) (1994) (allowing
forfeiture of valuables used in drug transactions).

216. Ursery, 116 S. Ct. at 2137-39.

217. Id. at 2139.

218. Id. (citing United States v. Ursery, 59 F.3d 568, 576 (6th Cir. 1995), rev'd, 116
S. Ct. 2135 (1996)).

219. Id.

220. Id.

221. Id.

222, Id. The criminal trial lasted over a year, after which the civil forfeiture pro-
ceeding began. Id.

223. Id.
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the forfeiture unconstitutional under the Double Jeopardy Clause.224
The Ninth Circuit also relied on Halper and Austin in ruling that the
civil forfeiture was punishment for double jeopardy purposes.?2?5 In
both cases, the Government petitioned the United States Supreme
Court for a writ of certiorari.226

The United States Supreme Court granted certiorari for both
cases and reversed both the Sixth and Ninth Circuits’ decisions.227 In
its analysis, the Supreme Court discussed both Halper and Austin.228
Regarding Halper, the Court stated that “[liln [Kurth Ranchl], the
Court expressly disclaimed reliance upon Halper, finding that its case-
specific approach was impossible to apply outside the context of a fixed
civil-penalty provision.“22° The Court noted that Chief Justice Wil-
liam H. Rehnquist’s Kurth Ranch dissent declared Halper applicable
only for “fixed-penalty provision[s]” which “recover the costs incurred
by the Government for bringing someone to book for some violation of
law.”230 Regarding Austin, the Court stated that “[t]he holding of
Austin was limited to the Excessive Fines Clause of the Eighth
Amendment, and we decline to import the analysis of Austin into our
double jeopardy jurisprudence.”231

The Supreme Court also discussed its holding in Halper.232 The
Court noted that the Halper test defined sanctions as punishment for
double jeopardy purposes only when courts could not fairly character-
ize them as remedial, while the “solely to serve a remedial purpose”
language was dicta, and that any test predicated on that language
was unworkable.233

The Supreme Court stated that because the Halper test necessi-
tated a comparison of the harm suffered by the government to the

224. Id. (citing United States v. $405,089.23 in U.S. Currency, 33 F.3d 1210, 1222
(9th Cir. 1994), rev’d, 116 S. Ct. 2135 (1996)).
225. Ursery, 116 S. Ct. at 2139.
226. Id.
227. Id.
228. Id. at 2143.
229. Id.
230. Id. (quoting Kurth Ranch, 114 S. Ct. at 1949 (Rehnquist, C.J., dissenting)).
231. Id. at 2147,
232. Id. at 2145. In Halper, the United States Supreme Court stated:
[11t follows that a civil sanction that cannot fairly be said solely to serve a reme-
dial purpose, but rather can only be explained as also serving either retributive
or deterrent purposes, is punishment as we have come to understand the term
. . . . We therefore hold that under the Double Jeopardy Clause a defendant
who already has been punished in a criminal prosecution may not be subjected
to an additional civil sanction to the extent that the second sanction may not
fairly be characterized as remedial, but only as a deterrent or retribution.
Halper, 490 U.S. at 448-49.
233. Ursery, 116 S. Ct. at 2145 n.2. The Court stated that the “solely to serve a
remedial purpose” language would classify “virtually every sanction [as] . . . punish-
ment.” Id.



258 CREIGHTON LAW REVIEW [Vol. 30

sanction’s amount, the Halper test was inapplicable to civil forfeit-
ures.23¢ The Court instead applied a two-step similar to the one the
Court used in Ward.235 First, the Court concluded that Congress in-
tended the sanctions at issue to be civil.?3¢ Second, the Court consid-
ered several factors and concluded that the sanction was not
punitive.237 Specifically, the Court noted that: civil forfeitures histor-
ically have not been considered punishment, a finding of scienter was
unnecessary, the statute was fairly said to serve civil goals, and the
application of the forfeiture sanction to criminal activity did not
render it punitive.238 Therefore, the Court reversed the decisions of
the Sixth and Ninth Circuits.239

ADMINISTRATIVE LICENSE REvocaTioNs (“ALR”)

In 1982, Congress provided alcohol safety program grants to
states which enacted administrative license revocation (“ALR”) stat-
utes.240 After the United States Supreme Court’s decision in Halper,
courts discussed the Halper analysis when determining whether their
states’ ALR statutes would bar subsequent eriminal DUI prosecution
under double jeopardy.24?

Many courts referred to Halper in finding that license revocation
statutes were remedial and that a subsequent criminal DUI prosecu-
tion would not violate the Double Jeopardy Clause.242 In State v. Sa-

234. Ursery, 116 S. Ct. at 2145,

235. Compare id. at 2147-49 (examining Congress’ intent and whether the sanction
is so punitive as to overcome that intent) with Ward, 448 U.S. at 248-49 (examining
Congress’ intent and whether the sanction is so punitive as to overcome that intent).

236. Ursery, 116 S. Ct. at 2147.

237. Id. at 2148.

238. Id. at 2149.

239. Id.

240. Hansen, 249 Neb. at 201, 542 N.W.2d at 439 (Gerrard, J., dissenting). See 23
U.S.C. § 408 (1994) (providing grants for states which developed ALR statutes).

241. See Davidson v. MacKinnon, 656 So. 2d 223, 224 (Fla. Dist. Ct. App. 1995)
(holding, under Halper, administrative revocation of driver’s license is remedial and
does not bar subsequent prosecution); Tench v. Commonwealth, 462 S.E.2d 922, 925
(Va. Ct. App. 1995) (holding automatic license suspension was remedial and was not
punishment as defined in Halper, thus not barring subsequent prosecution). But see,
State v. Ackrouche, 650 N.E.2d 535, 537-39 (Franklin Co. Ohio Mun. Ct. 1995) (holding,
under Halper, that administrative license suspension was punishment, barring subse-
quent criminal prosecution).

242. See State v. Higa, 897 P.2d 928, 933-34 (Haw. 1995) (utilizing the broad princi-
ples of Halper to classify ALR as remedial sanction not barring subsequent criminal
prosecution under double jeopardy); Butler v. Dep’t of Pub. Safety & Corrections, 609
So. 2d 790, 795-96 (La. 1992) (applying Halper to conclude that an ALR, in addition to a
criminal sanction, was not sufficiently deterrent to violate the Double Jeopardy Clause);
State v. Savard, 659 A.2d 1265, 1267-68 (Me. 1995) (finding that Halper advocated an
assessment of the character of ALR sanctions and concluding that ALR was remedial
for double jeopardy purposes); State v. Jones, 666 A.2d 128, 142 (Md. 1995), cert. denied,
116 S. Ct. 1265 (1996) (classifying the ALR sanction as remedial after a Halper analy-
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vard,243 the Supreme Judicial Court of Maine considered this issue
after the State revoked John Savard’s driver’s license pursuant to
Maine’'s ALR statute.24¢ Savard filed a motion in Androscoggin
County Court to dismiss criminal charges for DUI, claiming that
Maine’s license revocation statute prohibited subsequent criminal
prosecution under double jeopardy.245 The county court denied the
motion, and Savard appealed to the Supreme Judicial Court of
Maine.246 On appeal, the Supreme Judicial Court stated that Halper
advocated a determination of whether a court could characterize the
ALR sanction as punishment.2¢47 In upholding the county court’s deci-
sion, the Supreme Judicial Court concluded that the sanction was pri-
marily remedial because the legislature enacted Maine’s ALR statute
to protect the public.248 ,

Other courts, however, have not utilized this approach.24? In
State v. Strong,25% the Vermont Supreme Court also considered
whether an ALR sanction barred subsequent criminal prosecution.25!
In Strong, the State of Vermont revoked Danny Strong’s driver’s li-
cense after his arrest for DUL252 A Vermont district court denied
Strong’s motion to dismiss, ruling that the ALR would not bar a subse-
quent criminal penalty, and sentenced Strong to a fine and suspended
prison term.258 Strong appealed to the Vermont Supreme Court, ar-
guing that the Halper test barred a subsequent criminal penalty.254

On appeal, the supreme court instead applied the two-step Ken-
nedy-Ward test and concluded that the ALR sanction was not puni-
tive.255 The court first noted that the Vermont Legislature intended
the sanction to be civil in nature.256 The court then examined some of
the Kennedy factors and concluded that the ALR sanction was not pu-

sis); State v. Mayo 915 S.W.2d 758, 762-63 (Mo. 1996), petition for cert. filed, 64
U.S.L.W. 3795 (U.S. May 20, 1996) (No. 95-1874) (applying Halper in ruling that ALR
was not “too far divorced from its remedial purpose so that it should be more fairly
characterized as punishment.”).

243. 659 A.2d 1265 (Me. 1995).

244, State v. Savard, 659 A.2d 1265, 1266 (Me. 1995).

245. Savard, 659 A.2d at 1266.

246. Id.

247. Id. at 1267.

248. Id. at 1268,

249. See Johnson v. State, 622 A.2d 199 (Md. Ct. Spec. App. 1993) (concluding that
the administrative sanction was not punishment for double jeopardy purposes); State v.
Strong, 605 A.2d 510 (Vt. 1992) (concluding that a license suspension was not punish-
ment for double jeopardy purposes).

250. 605 A.2d 510 (Vt. 1992).

251. State v. Strong, 605 A.2d 510, 512 (Vt. 1992).

252. Strong, 605 A.2d at 511-12.

253. Id. at 512.

254, Id. .

255. Id. at 512-13 (citing Ward, 448 U.S. at 248; Kennedy, 372 U.S. at 168-69).

- 256. Id. at 513.
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nitive.257 First, the court stated that the ALR sanction did not involve
an affirmative restraint, because the sanction revoked a citizen’s privi-
lege, which was a “traditional attribute of a remedial action.”258 Sec-
ond, the court noted that although the sanction was historically
considered a punishment, Vermont precedent held that license sus-
pensions were also regulatory.25® Third, the court stated that
although the sanction promoted deterrence, the ALR statute’s purpose
was not primarily deterrence.26° Finally, the court noted that the
sanction was not excessive in relation to its purpose because Vermont
required that drivers meet “screening and treatment requirements”
before the state would reinstate their drivers’ licenses.?61 Thus, the
court concluded that “a ‘bright line’ has developed because the
nonpunitive purpose of the license suspension is so clear and
compelling.”262

In Johnson v. State,263 the Maryland Court of Special Appeals
granted Lewis David Johnson’s appeal from the Circuit Court of
Harford County after the circuit court denied his motion to dismiss.264
The State revoked Johnson’s license for DUI, and Johnson relied on
Halper to argue that subsequent DUI prosecution was unconstitu-
tional under double jeopardy.265 The Maryland Court of Special Ap-
peals ruled that Halper was inapplicable, stating that Halper applied
only in cases involving civil monetary penalties.?66 The court con-
cluded that because the ALR statute’s primary effect was to protect
the public, the revocation did not punish Johnson and therefore would
not bar subsequent criminal DUI prosecution under double
jeopardy.267

THE UNITED STATES SUPREME COURT AND LICENSE REVOCATIONS

In Bell v. Burson,268 the United States Supreme Court discussed
driver’s license revocations after the State of Georgia attempted to

257. Id. at 513-14.

258. Id. at 513.

259. Id.

260. Id. (emphasis supplied).

261. Id.

262. Id. at 514 (internal quotations omitted).

263. 622 A.2d 199 (Md. Ct. Spec. App. 1993).

264. Johnson v. State, 622 A.2d 199, 200 (Md. Ct. Spec. App. 1993).

265. Johnson, 622 A.2d at 201.

266. Id. at 205 (quoting Halper, 490 U.S. at 451, 449).

267. Johnson, 622 A.2d at 205. See Cleveland v. Nutter, 646 N.E.2d 1209, 1211-12
(Cleveland Co., Ohxo Mun. Ct. 1995) (stating that Halper was fact-speclﬁc and inappli-
cable in ALR cases and holding that because Ohio has a vital interest in protecting its
citizens, Ohio’s license revocation statute was a remedial action which does not bar sub-
sequent criminal DUI prosecution under double jeopardy).

268. 402 U.S. 535 (1971).
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suspend Paul Bell’s driver’s license following an automobile acci-
dent.269 Bell’s car collided with a young girl on her bicycle.270 Pursu-
ant to Georgia law, the Director of the Georgia Department of Public
Safety (“director”) informed Bell that unless Bell’s automobile liability
insurance policy covered the accident, Bell would have to provide a
security deposit for the damages claimed by the girl’s family or pro-
vide a notarized liability release form.27! Without either of these, the
State would revoke Bell’s driver’s license.272 In an administrative
hearing, Bell claimed that he was not at fault, yet the director did not
consider Bell’s evidence.273 Bell appealed to the Georgia Superior
Court.274 The superior court ruled that Bell was not at fault and or-
dered that Bell’s driver’s license not be revoked unless the girl’s family
filed charges to recover damages.2’> The Georgia Court of Appeals
reversed the superior court.276 The Georgia Supreme Court denied
review.277 Bell petitioned the United States Supreme Court for a writ
of certiorari.2’8

The United States Supreme Court granted certiorari and reversed
the Georgia Court of Appeals’ decision.27® The Supreme Court ruled
that the “[sluspension of issued licenses thus involves state action that
adjudicates important interests of the licensees. In such cases, the
licenses are not to be taken away without that procedural due process
required by the Fourteenth Amendment.”28¢ Furthermore, the Court
stated that “[t}his is but an application of the general proposition that
relevant constitutional restraints limit state power to terminate an
entitlement whether the entitlement is denominated a ‘right’ or a
‘privilege.’”281 Applying these concepts, the Court noted that a deter-
mination of whether a “reasonable possibility of judgment” existed
should occur before any revocation proceedings to protect a citizen’s
procedural due process rights.282 The Court remanded the case for
this determination.283

269. Bell v. Burson, 402 U.S. 5§35, 537 (1971).

270. Burson, 402 U.S. at 537.

271. Id.

272. Id.

273. Id. at 537-38.

274. Id. at 538.

275. Id.

276. Id.

277. Id. at 5317.

278. Id.

279. Id.

280. Id. at 539 (citing Sniadach v. Family Finance Corp., 395 U.S. 337, 340-42
(1969); Goldberg v. Kelly, 397 U.S. 254, 264 (1970)).

281. Burson, 402 U.S. at 539.

282. Id. at 540.

283. Id. at 543.
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ANALYSIS

In State v. Hansen,284 the Nebraska Supreme Court ruled that
driver’s license revocations for driving under the influence of alcohol
(“DUI”) under Nebraska’s administrative license revocation statute
(“ALR”) were remedial actions.285 Thus, ALR does not bar further
DUI prosecution under the Double Jeopardy Clause of the Federal and
State Constitutions.28¢ In Hansen, the majority correctly interpreted
United States Supreme Court precedent in accurately stating the test
developed in United States v. Halper,287 while the dissent misinter-
preted that precedent and subsequently misconstrued the Halper
test.288 However, both the majority and dissent incorrectly applied
the Halper test to ALR sanctions because the United States Supreme
Court has limited the Halper test to cases involving monetary penal-
ties.289 The test developed in Kennedy v. Mendoza-Martinez29¢ and
United States v. Ward2°! is more appropriate for determining whether
an ALR sanction is punitive.292 Finally, applying the two-step Ken-
nedy-Ward test to Nebraska’s ALR statute reveals that it is punitive
in nature and thus triggers Fifth Amendment protections.293

TuE MAJORITY CORRECTLY IDENTIFIES THE HarzPER TEST, WHILE THE
DisseNT INCORRECTLY IDENTIFIES THE H4zPER TEST

In Halper, the United States Supreme Court stated:

[I1t follows that a civil sanction that cannot fairly be said
solely to serve a remedial purpose, but rather can only be ex-
plained as also serving either retributive or deterrent pur-
poses, is punishment, as we have come to understand the
term. ... We therefore hold that under the Double Jeopardy
Clause a defendant who already has been punished in a crim-
inal prosecution may not be subjected to an additional ‘civil
sanction to the extent that the second sanction may not fairly
be characterized as remedial, but only as a deterrent or
retribution.294

284, 249 Neb. 177, 542 N.W.2d 424, cert. denied, 116 S. Ct. 2509 (1996).

285. State v. Hansen, 249 Neb. 177, 194, 542 N.W.2d 424, 435, cert. denied, 116 S.
Ct. 2509 (1996). See Nes. REv. Srar. §§ 60-6,205-08 (1995) (providing for driver’s li-
cense revocation after arrest for DUI).

286. Hansen, 249 Neb. at 194, 542 N.W.2d at 435.

287. 490 U.S. 435 (1989).

288. See infra notes 294-311 and accompanying text.

289. See infra notes 320-25 and accompanying text.

290. 372 U.S. 144 (1963). .

291, 448 U.S. 242 (1980).

292. See infra notes 315-25 and accompanying text.

293. See infra notes 326-56 and accompanying text.

294. United States v. Halper, 490 U.S. 435, 448-49 (1989).
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In Hansen, the majority correctly chose to apply the second sentence
of the above passage as the Halper test.295 On the other hand, the
dissent erroneously chose to apply the first sentence as the Halper
test.296

In support of its conclusion that the second sentence was the
Halper test, the majority relied on several factors.2?7 First, the major-
ity noted that in Halper, the United States Supreme Court stated that
“the question we face today [is]: whether a civil sanction, in applica-
tion, may be so divorced from any remedial goal that it constitutes
‘punishment’ for the purpose of double jeopardy analysis.”?%® Framing
the Halper issue in this manner suggests that a statute can have puni-
tive characteristics yet still be essentially remedial under a double
jeopardy analysis.?%° Second, the majority appropriately noted that in
Department of Revenue of Montana v. Kurth Ranch,3%° the United
States Supreme Court acknowledged that certain sanctions may con-
tain punitive characteristics but not necessarily constitute punish-
ment for double jeopardy purposes.30! Third, although the dissent’s
interpretation of the Halper test was derived in part from Austin v.
United States,3°2 the majority in Hansen declined to rely on Austin.303
The majority in Hansen correctly concluded that because the double
jeopardy discussion in Austin was closely tied to the Eighth Amend-
ment’s Excessive Fines Clause, the discussion in Austin was limited to
the facts of that case.304

On the other hand, the dissent relied on the Supreme Court’s Aus-
tin decision when it incorrectly concluded that the first sentence of the
Halper contradiction constituted the Halper test.305 The dissent con-

295. See infra notes 297-311 and accompanying text.

296. See infra notes 297-311 and accompanying text.

297. Hansen, 249 Neb. at 189, 542 N.W.2d at 432.

298. Id. (quoting Halper, 490 U.S. at 443).

299. Id.

300. 114 S. Ct. 1937 (1994).

301. See Hansen, 249 Neb. at 189, 542 N.W.2d at 432 (quoting Department of Reve-
nue v. Kurth Ranch, 114 S. Ct. 1937, 1946 (1994), in which the United States Supreme
Court stated: “[Nleither a high rate of taxation nor an obvious deterrent purpose auto-
matically marks this tax a form of punishment.”).

302. 113 S. Ct. 2801, 2806 (1993).

303. Hansen, 249 Neb. at 195, 542 N.W.2d at 435-36 (Gerrard, J., dissenting); Id. at
185, 542 N.W.2d at 430.

304. Id. at 184-85, 542 N.W.2d at 430.

305. Id. at 195-97, 542 N.W.2d at 435-36 (Gerrard, J., dissenting). In Austin, the
United States Supreme Court considered whether civil forfeitures constituted punish-
ment and stated that:

In considering this question, we are mindful of the fact that sanctions fre-
quently serve more than one purpose. We need not exclude the possibility that
a forfeiture serves remedial purposes to conclude that it is subject to the limita-
tions of the Excessive Fines Clause. We, however, must determine that it can
only be explained as serving in part to punish. We said in Halper that ‘a civil
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cluded that the Court’s decision in Austin utilized the Halper test and
therefore provided guidance in applying the test.306 However, the dis-
sent’s approach is inappropriate because Austin did not consider the
Fifth Amendment’s Double Jeopardy Clause, but rather the Eighth
Amendment’s Excessive Fines Clause.307 Furthermore, the dissent’s
reliance on the first sentence of the Halper contradiction, the “solely to
serve a remedial purpose” language, is inappropriate in light of the
United States Supreme Court’s recent decision in United States v.
Ursery.308

Although the Nebraska Supreme Court did not have Ursery’s gui-
dance when it decided Hansen, the United States Supreme Court’s
discussion in Ursery clarifies the appropriate Halper test and its
proper application.30® In Ursery, the Supreme Court declared that the
“solely to serve a remedial purpose” language in the Halper contradic-
tion was dicta, stating that the proper Halper test was whether a
sanction could be fairly characterized as remedial, despite the fact
that the sanction contained punitive aspects.31¢ Furthermore, in Ur-
sery, the Supreme Court declared that its decision in Austin was inap-
plicable to double jeopardy cases such as Hansen, because Austin dealt
exclusively with the Eighth Amendment’s Excessive Fines Clause.31?

Two Tests: KenvEDY-WARD AND HALPER

By applying what each considered the Halper test, both the ma-
jority and the dissent failed to apply the more appropriate two-step
Kennedy-Ward test.312 In Hansen, the majority erroneously con-

sanction that cannot fairly be said solely to serve a remedial purpose, but
rather can only be explained as also serving either retributive or deterrent pur-
poses, is punishment, as we have come to understand the term.

Austin v. United States, 113 S. Ct. 2801, 2806 (1989).

306. Hansen, 249 Neb. at 195, 542 N.W.2d at 435 (Gerrard, J., dissenting). The
dissent stated, “[I]t is absolutely necessary to analyze and apply the holding of Halper
in light of the [United States] Supreme Court’s analysis in Austin, as Austin is the only
Supreme Court case which employs a Halper analysis to resolve this specific double
jeopardy issue, i.e. whether a particular civil sanction can fairly be characterized as
solely remedial.” Hansen, 249 Neb. at 195, 542 N.W.2d at 435 (Gerrard, J., dissenting).

307. Austin, 118 S. Ct. at 2806 n.6.

308. 116 S. Ct. 2135 (1996). Hansen, 249 Neb. at 196-97, 542 N.W.2d at 436-37
(Gerrard, J., dissenting).

309. United States v. Ursery, 116 S. Ct. 2135, 2144-46 (1996). The Nebraska
Supreme Court decided Hansen on January 26, 1996, several months before the United
States Supreme Court decided Ursery. See State v. Hansen, 249 Neb. 177, 177, 542
N.W.2d 424, 424, cert. denied, 116 S. Ct. 2509 (1996); United States v. Ursery, 116 S. Ct.
2135 (1996).

310. Ursery, at 2145 n.2.

311. See Ursery, 116 S. Ct. at 2146 (stating that Austin did not involve the Double
Jeopardy Clause as it only involved the Excessive Fines Clause of the Eighth
Amendment).

312. See infra notes 315-25 and accompanying text.
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cluded that Nebraska’s ALR statute was remedial and would not bar
subsequent DUI prosecution under the Double Jeopardy Clause.313
On the other hand, although the dissent also failed to apply the Ken-
nedy-Ward test, the dissent correctly concluded that Nebraska’s ALR
statute was punishment and therefore would bar subsequent prosecu-
tion under double jeopardy.314

Determining Whether to Apply the Kennedy-Ward Test
or the Halper Test

The two-step Kennedy-Ward test applies to a relatively wide vari-
ety of cases.315 In Kennedy, the United States Supreme Court ruled
that a punitive sanction which deprived the accused of the procedural
safeguards of the Fifth and Sixth Amendments to the United States
Constitution was invalid.316 The Supreme Court applied a seven-fac-
tor test, which the Court stated was “traditionally applied” to deter-
mine whether a sanction was essentially punitive, thus triggering
Fifth and Sixth Amendment protections.3'? In Ward, the United
States Supreme Court incorporated the Kennedy factors into the sec-
ond step of a two-part test to determine whether a sanction which a
legislative body intended to be civil and remedial would be punitive
under the Kennedy factors, thus triggering Fifth Amendment protec-
tions.318 Additionally, in Ursery, the Supreme Court applied a two-
step test, similar to the one employed in Ward, to determine whether a
civil forfeiture constituted punishment for double jeopardy
purposes.319

In contrast to the two-step Kennedy-Ward test, the Halper test
appears to apply only to certain monetary sanctions.320 In Halper, the
United States Supreme Court stated “[wlhat we announce now is a
rule for the rare case, the case such as the one before us, where a
fixed-penalty provision subjects a prolific but small-gauge offender to a
sanction overwhelmingly disproportionate to the damages he has
caused.”21 In his concurring opinion in Halper, Justice Anthony M.
Kennedy recognized that the Halper test was “grounded in the nature

313. See infra notes 326-56 and accompanying text.

314. See infra notes 326-56 and accompanying text.

315. See infra notes 316-19 and accompanying text.

316. Kennedy v. Mendoza-Martinez, 372 U.S. 144, 165-66 (1963).

317. Kennedy, 372 U.S. at 165-66, 168-69.

318. See Ward, 448 U.S. at 249 (noting that the Kennedy factors are helpful in deter-
mining whether a sanction is criminal in nature, even though Congress intended to
create a civil sanction),

319. Ursery, 116 S. Ct. at 2149; see supra note 235 and accompanying text.

320. Compare supra notes 316-19 and accompanying text with infra notes 321-25
and accompanying text.

321. Halper, 490 U.S. at 449.
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of the sanction and the facts of the particular case.”322 Justice Ken-
nedy stated that Kennedy provided a list of “objective factors” for de-
termining “the sometimes difficult question whether an enactment
constitutes what must be deemed a punishment. . . .”323 Recently, the
Supreme Court’s opinion in Ursery further limited the Halper test to
situations “in which a court must compare the harm suffered by the
Government against the size of the penalty imposed.”324¢ The Court
also noted Chief Justice William H. Rehnquist’s dissent in Kurth
Ranch, which stated that Halper was inapplicable outside of sanctions
imposed “to recover the costs incurred by the Government for bringing
someone to book for some violation of law.”325

Application of the Kennedy-Ward Test to Nebraska’s ALR Statute

The two-step Kennedy-Ward test appears more appropriate to de-
termine whether ALR sanctions trigger Fifth Amendment protections
because ALR sanctions involve the revocation of a driver’s license and
not a monetary sanction.32¢ Applying the Kennedy-Ward test to Ne-
braska’s ALR statute reveals its punitive nature, and thus the Double
Jeopardy Clause bars subsequent DUI prosecution.32? In Kennedy,
the United States Supreme Court ruled that in matters concerning
the Fifth or Sixth Amendment protections, sanctions which were puni-
tive would trigger these Constitutional protections.328 In determining
whether a sanction was punitive, the Court articulated a seven-factor
test:

[1] Whether the sanction involves an affirmative disability or

restraint, [2] whether it has historically been regarded as a

punishment, [3] whether it comes into play only on a finding

of scienter, [4] whether its operation will promote the tradi-

tional aims of punishment — retribution and deterrence, [5]

whether the behavior to which it applies is already a crime,

[6] whether an alternative purpose to which it may rationally

322. Id. at 453 (Kennedy, J., concurring).

323. Id. (Kennedy, J., concurring). Justice Kennedy also noted that Halper was “an
objective rule that is grounded in the nature of the sanction and the facts of the particu-
lar case. It does not authorize courts to undertake a broad inquiry into the subjective
purposes that may be thought to lie behind a given judicial proceeding.” Id. (Kennedy,
dJ., concurring).

324. Ursery, 116 8. Ct. at 2142.

325. Id. at 2143 (quoting Kurth Ranch, 114 S. Ct. at 1949-50 (Rehnquist, C.J.,
dissenting)).

326. See Ursery, 116 S. Ct. at 2145-46 (stating that the Halper test is inapplicable
outside of fixed-penalty sanctions); State v. Strong, 605 A.2d 510, 512-13 (Vt. 1992) (ap-
plying the two-step Kennedy-Ward test to Vermont’s ALR statute). See also supra notes
315-19 and accompanying text.

327. See infra notes 328-56 and accompanying text.

328. Kennedy, 372 U.S. at 164.
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be connected is assignable for it, and [7] whether it appears

excessive in relation to the alternative purpose

assigned. . . .329 :
In Ward, the United States Supreme Court incorporated the Kennedy
factors as the second step in its test for the scope of Fifth Amendment
protections.330 First, the Court would determine whether the legisla-
ture intended a civil, remedial sanction.331 Where this was the case,
the Court would then apply the Kennedy factors to determine whether
the clearest proof existed that the sanction was punitive, thus trigger-
ing Fifth Amendment protections.332

Under the first Kennedy-Ward step, the Nebraska Leglslature
likely intended ALR to be a civil, remedial sanction.333 The statute
states that drunk drivers are safety hazards and that the public
should be protected from them.334 Because Nebraska’s ALR statute
was likely intended to be a civil, remedial sanction, the Double Jeop-
ardy Clause would not bar subsequent DUI prosecution unless, by ap-
plying the Kennedy factors under the second step of the Kennedy-
Ward test, the clearest proof of the statute’s punitive nature exists.335

Under the second Kennedy factor, driving suspensions in Ne-
braska have been historically regarded as punishment.33¢ Since 1927,
DUI sanctions have included some type of driving or license suspen-
sion, in addition to potential fine and jail sentences.337 The Nebraska
Legislature, therefore, has considered suspensions effective punish-
ment for DUI offenders.338 Furthermore, the majority characterized
a driver’s license as a privilege and concluded that revoking a privi-
lege was a remedial action.33° However, this characterization is inac-
curate in light of Bell v. Burson,34° in which the United States
Supreme Court defined a driver’s license as an entitlement.34! In
Bell, the Supreme Court stated that whether states referred to
driver’s licenses as rights or privileges would not grant unlimited
“state power to terminate an entitlement.”342

329. Id.

330. Ward, 448 U.S. at 248-49.

331. Id.

332. Id. (quoting Flemming v. Nestor, 363 U.S. 603, 617 (1960)).

333. See infra note 334 and accompanying text.

334. NeB. Rev. STAT. 60-6,205 (Reissue 1993).

335. See Ursery, 116 S. Ct. at 2141-42 (stating that the Fifth Amendment protec-
tions would not apply if Congress intended the sanction to be civil, unless the clearest
proof existed that the sanction was actually punitive).

336. Hansen, 249 Neb. at 199, 542 N.W.2d at 437-38 (Gerrard, J., dissenting).

337. Id. at 199-200, 542 N.W.2d at 437-38 (Gerrard, J., dlssentmg)

338. Id. at 199-200, 542 N.W.2d at 438 (Gerrard, J., dissenting),

339. Id. at 189-90, 542 N.W.2d at 433.

340. 402 U.S. 535 (1971). .

341. Bell v. Burson, 402 U.S. 535, 539 (1971).

342. Burson, 402 U.S. at 539.
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Under the fourth Kennedy factor, Nebraska’s ALR statute ad-
vances the traditional aims of punishment, including deterrence.343
The ALR statute clearly states that it exists in part “to deter others
from driving while under the influence of alcohol.”344¢ Under the fifth
Kennedy factor, the behavior to which the ALR statute applies — driv-
ing while intoxicated -— is already a crime.345 Since 1919, the first
year in which the Nebraska Legislature enacted laws governing the
roads, drunken driving has been considered a criminal activity pun-
ishable by fines or jail sentences.346

Under the sixth Kennedy factor, an alternative purpose to which
the ALR may rationally be connected, an admittedly remedial pur-
pose, is assignable.347 However, under the seventh Kennedy factor,
the Nebraska ALR statute is excessive in relation to that purpose.348
First, the offender receives a thirty-day temporary license immedi-
ately after the ALR—certainly not effective for the offender’s swift re-
moval from the roads.34® Second, a first-offense revocation lasts
ninety days, “both longer than necessary to allow the driver time to
sober up and become a safe driver — and shorter than necessary to
allow any meaningful rehabilitation to occur.”8® Third, in State v.
Strong,35! the Vermont Supreme Court applied the Kennedy-Ward
test in concluding that Vermont’s ALR statute was remedial.®52 How-
ever, Vermont’s ALR statute requires alcohol education programs for
license reinstatement, and the Vermont Supreme Court clearly noted
this fact.35% In contrast, Nebraska does not mandate alcohol educa-
tion programs but instead revokes the offender’s driver’s license for an
arbitrary time period with little regard for the danger the offender
poses during such time periods.35¢ These three points demonstrate
that Nebraska’s ALR procedure is excessive in relation to the statute’s
stated remedial goal.355

343. Hansen, 249 Neb. at 204-06, 542 N.W.2d at 440-41 (Gerrard, J., dissenting).

344. NeEeB. Rev. Star. § 60-6,205(1) (1995).

345. Hansen, 249 Neb. at 200, 542 N.W.2d at 438 (Gerrard, J., dissenting).

346. Id. at 199-200, 542 N.W.2d at 438 (Gerrard, J., dissenting).

347. Id. at 186-87, 542 N.W.2d at 431. See NeB. Rev. StaT. §60-6,205(1) (stating:
“[A] procedure is needed for the swift and certain revocation of the operator’s license of
any person who has shown himself or herself to be a health and safety hazard by driving
with an excessive concentration of alcohol in his or her body. . . .”).

348. See infra notes 349-55 and accompanying text.

349. Hansen, 249 Neb. at 203, 542 N.W.2d at 440 (Gerrard, J., dissenting). -
350. Id. (Gerrard, J., dissenting).

351. 605 A.2d 510 (Vt. 1992).

352, State v. Strong, 605 A.2d 510, 513-14 (Vt. 1992).

353. Strong, 605 A.2d at 513.

354. Hansen, 249 Neb. at 202-08, 542 N.W.2d at 439-40 (Gerrard, J., dissenting).
355. See supra notes 349-54 and accompanying text.
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Although not one Kennedy factor is conclusive by itself, the fac-
tors’ cumulative effect is clear proof that Nebraska’s ALR statute is
punitive, thus barring subsequent DUI prosecution under the Double
Jeopardy Clause.356

CONCLUSION

In State v. Hansen,357 the Nebraska Supreme Court concluded
that the administrative license revocation (“ALR”) of a driver’s license
for driving under the influence of alcohol (“DUI”) does not bar subse-
quent prosecution for the same offense under the Double Jeopardy
Clauses of the United States Constitution and the Nebraska Constitu-
tion.358 Both the majority and dissenting opinions purported to accu-
rately follow the United States Supreme Court in United States v.
Halper.359 However, neither opinion completely succeeded. Both
opinions actually overextended the Halper test and failed to apply the
more appropriate test developed in Kennedy v. Mendoza-Martinez360
and United States v. Ward.3%! In the end, the dissenting opinion’s
conclusion that ALR would bar subsequent prosecution more accu-
rately portrays the character of Nebraska’s ALR statute, as applica-
tion of the Kennedy-Ward test reveals.

First, the United States Supreme Court in Halper determined
that civil sanctions which could fairly be characterized as remedial
would not bar subsequent prosecution under the Double Jeopardy
Clause. This determination requires a court to assess the sanction’s
nature and classify it as either remedial or punitive. The Court in
Halper noted that its holding applies only for civil monetary penalties
and that courts should rarely apply it. Second, the Court developed
the more appropriate Kennedy-Ward test, useful in analyzing a wider
variety of Fifth and Sixth Amendment issues. Third, applying the
Kennedy-Ward test to Nebraska’s ALR statute provides clear proof of
the statute’s punitive nature. Consequently, application of Ne-
braska’s punitive ALR statute must necessarily bar subsequent DUI
prosecution under the Double Jeopardy Clauses of the United States
Constitution and the Nebraska Constitution.

Drunken driving should be punished. However, as the dissent
stated, “[Tthe government’s interest in removing drunk drivers from

356. See supra notes 333-55 and accompanying text.

357. 249 Neb. 177, 542 N.W.2d 424, cert. denied, 116 S. Ct. 2509 (1996).

358. State v. Hansen, 249 Neb. 177, 194, 542 N.W.2d 424, 435, cert. denied, 116 S.
Ct. 2509 (1996).

359. 490 U.S. 435 (1989). See Hansen, 249 Neb. at 186-89, 542 N.W.2d at 431-32; id.
at 195-99, 542 N.W.2d at 435-37 (Gerrard, J., dissenting).

360. 372 U.S. 144 (1963).

361. 448 U.S. 242 (1980).
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the road must be advanced within the well-established framework of
the [United States] and Nebraska Constitutions.”362 The Nebraska
Legislature apparently wants to revoke DUI offenders’ driver’s
licenses as well as allow fines and jail terms, ostensibly to indicate the
seriousness of drunken driving and certainly to receive federal funds
for alcohol safety programs. Congress may not have considered the
possibility that states would develop ALR statutes which were puni-
tive, thus prohibiting subsequent prosecution, as appears the case
with Nebraska’s ALR statute.

The Nebraska Legislature could settle the argument. A Kennedy-
Ward analysis likely would not provide clear proof of the ALR stat-
ute’s punitive nature if the legislature would amend the statute to in-
clude mandatory alcohol treatment programs. Such a patently
remedial measure would clearly advance the goal of public safety by
directly and personally dealing with the offender. The clear proof of
the sanction’s punitive nature would disappear, therefore allowing
what the legislature seems to want—subsequent prosecution for DUI.

Absent such an amendment, ALR in Nebraska looks like punish-
ment. Our legislature could remedy the “remedy” and protect the pub-
lic with one move.

Daniel A. Allen—"98

362. Hansen, 249 Neb. at 207, 542 N.W.2d at 442 (Gerrard, J., dissenting).



